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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



FIRST CIRCUIT 



Hon. OLrVER WBNDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. WILLIAM L. PUTNAM, Circuit .Tudge Portland, Me. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge' Concord, N. H. 

Hon. CLARENCE HALE, District Judge, Maine Portlatid, Me. 

Hon. JAS. M, MORTON, Jr., . District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES E. HUGHES, Circuit Justice Washington, D. 0. 

Hon. E. HENRY LACOMBB, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. t. 

Hon. WALTER C. NOYES, Circuit Judge' New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTBN VBHDBR, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwioh, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. D. New York Buftalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. GEORGE GRAY, Circuit Judge Wllmington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphia, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton. N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey EUzabeth, N. J. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvanla Philadelphia, Pa, 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvanla.. Philadelphia, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Plttsburg, Pa. 

• Appolnted June 5, 1913. » Reslgned July 1, 1913. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge AshevUle, N. C. 

Hon. CHAS. A. WOODS, Circuit Judge' Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland.. Baltimore, Md. 

Hon. HENRY 0. CONNOR, District Judge, E. D. Nortli Caroiina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Caroiina Greensboro, N. C. 

Hon. HENRY A. MIDDLBTON SMITH, District Judge, E, and W. D. S. CCharleston, S. C. 

Hon. BDMUND WADDILL, Jr., District Judge, E. D. Virginia Riclimond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lyncliburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phllippl, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Charleston, W. Va. 



FIFTH CIRCUIT, 

Hon. JOSEPH R. LAMAR. Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Aiabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Aiabama Birmlngtiam, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Aiabama Mobile, Ala. 

Hon. WM. B. SHBPPARD, District Judge, N. D. Fiorida Pensacola, Fia. 

Hon. RHYDON M. CALD, District Judge, S. D. Fiorida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga, 

Hon. BMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS B. POSTER, District Judge, E. D. Louisiana ..New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport. La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosoiusko, Miss. 

Hon. GORDON RUSSELL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Teï. 

Hon. WALLER T. BURNS, District Judge, S. D, Texas Houston, Tex. 

Hou. THOMAS S. MAXBY, District Judge, W. D. Texas. Austln, Tex. 



SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. 0. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Micblgan Détroit, Mich. 

Hon. CLARENCB W. SESSIONS, District Judge, W. D. Michigan Muskegon, Mleh. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toiedo, Ohio. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTBR, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. EDWARD T. SÀNFORD, District Judge, E. and M. D. Tennessee.... KnoxvlUe, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. P. Tennessee Memphis, Tenu. 
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SEVENTH CIRCUIT 



Hon. HOEACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. FRANCIS B. BAKER, Circuit .ludge Goshen, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Slieboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, Hl. 

Hon. KENESAW M. LANDIS, District Judge, N. D. liiinois Cliicago, 111. 

Hon. GEORGE A. CARPBNTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHBY, District Judge, S. D. Illinois Springfleld, III. 

Hon. ALBERT B. ANDBRSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGBR, District Judge, E. D. Wisconsin Milwaukee, Wls. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER. Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge LeaYenworth, Kan. 

Hon. ELMBR B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JACOB TRIBBER, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. P. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH MoPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolla, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. .Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, B. D. Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTBRAL, District Judge, W. D. Oklahoma Guthrie, 0kl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. SAWTELLB, District Judge, Arizona* Phœnix, Ariz. 

Hon. CLIN WBLLBORN, District Judge, S. D. Califoruia Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Calitornia' San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spolcane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JBRBMIAH NETERER, District Judge, W. D. Washington" Seattle, Wash. 

* Appointed August 18, 1913. ' Appointed July 28, 1913. 

e Appointed July 21, 1913. 
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COMMERCE COURT 

Hon. MARTIN A. KNAPP, Preslding Judge Washltigton, D. C. 

Hon. WILLIAM H. HUNT, Assoeiate Judge Washington, D. C. 

Hon. JOHN E. CARLAND, Assoeiate Judge Wasliington, D. C. 

Hon. JULIAN W. MACK, Assoeiate Judge Washington, D. C. 
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UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



STANDARD PORTLAND CEMENT CORPORATION v. EVANS et al. 
(Circuit Court of Appeals, Ninth Circuit. May 5, 1913.) 

No. 2,2.'',5. 

1. Action (§ 24*) — Equitable Dekeksks— Available at Law. 

Wliere, in an action on certain corporate notefi, facts alleged in dé- 
fense did not show tliat the notes were not executed by the corporation, 
or that their exécution was procured b,y any tricli: or fraud, so as to 
render tliem void and présent u défense available under a plea of non 
est factuni. but rather that tlie corporation's assent to their exécution 
was procured by fraud and deceit, and that one of the corporation's offi- 
cers, in executing the notes, was influenced bj' fraudulent motives, the 
défense was onl.v available in e(iuity under the rule tliat the only fraud 
perniissible at law is fraud touching the exécution of the instrument, 
sucli as mi.sreading, the surreptitious substitution of one paper for 
another, or obtaining by some other trielî or device an instrument which 
the party did not intend to give. 

[Ed. Note. — For other cases, see Action, Cent. Dig. §§ 153-155; Dec. 
Dlg. § 24.*] 

2. Courts (§ 24*) — Equitable Défense — Action at Law— Jurisdiction— 

Consent of Parties. 

Jurisdiction of an équitable défense to certain notes sued on cannot 
be conferred on a court of law by waiver or consent of the parties. 

{Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 70-78; Dec. Dig. 
§ 24.*] 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; WilHam C. Van 
Fleet, Judge. 

Action by Ernest E. Evans and others, doing business as Evans, 
Coleman & Evans, against the Standard Portland Cernent Corpora- 
tion. Judgment for plaintifïs, and défendant brings error. Affirmed. 

The défendants in error brought an action to recover upon four promls- 
sory notes, aggregatlng $39,000, executed by the plaintiff in error and In- 
dorsed by W. J. Dlngee and Irving A. Bachman. The notes were dated 
May 1, 1908. and were due one year from date. One was executed to 
Evans, Coleman & Evans for .«!30,000, one to Charles D. Rand for $5,000, one 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
205 P.— 1 
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to T. R. Stockett for $3,000, and one to Thomas Graliam for $1,000. The last 
three notes were indorsed to the défendants In error. The plaintifif in error 
liled an answer denying some of the allégations of the eomplaint, and set- 
ting up new matter by way of an affirmative défense, alleglug that the exé- 
cution of the notes was induced by means of a cousi)lraey and scheme to 
defraud the plaintlff in error, and that there was want of légal authorization 
for their exécution. After the issues were framed in that action, the plain- 
tiff in error, conceiving that its équitable défenses must be set up by a 
separate bill on the equity side of the court, flled its bill in equity, setting 
up the same and other matters as défenses to the notes, and alleging that 
they were exeeuted ultra vires and contrary to public policy, and prayiug for 
an injunction against the further prosecutlon of the law action. The de- 
fendants In error answered the blU. It was then stipulated that the law 
action and the equity suit should be referred for trial to the master in 
chancery as a référée, and that they should be tried together at the same 
time. But the order of référence provided that the findings of fact and con- 
clusions of law of the référée should In each case be advisory of the court 
only, and of the same effect as a report of a référée in a suit of equity, and 
that the same should be subject to confirmation, modification, or rejection 
by the court upon exceptions, in conformlty with the court's equity rule 83. 
The référée, In his report of findings in the law action, found for the plaln- 
tiff therein in ail respects, and as to the aflSrmative défenses which had been 
pleaded by the défendant therein he made no flnding, for the reason that they 
presented défenses of fraud and other matters of purely équitable cog- 
nizance, which the référée said were not properly pleadable In an action at 
law, and which the court had the power to consider only on its equity side. 
But in his report upon the equity suit he found adversely to the complain- 
ants therein. To the report of the référée in the law action the plalntlff in 
error flled exceptions, and one of thera was that the référée omitted to find 
upon the défenses pleaded in the answer; Its objection specifying that the 
issues so presented should hâve been determined In the law action, whether 
involved in the equity suit or not. The court below aflirmed the findings and 
conclusions of law of the référée. 

Morrison, Dunne & Brobeck and J. J. Dunne, ail of San Francisco, 
Cal., for plaintiff in error. 

_ J. R. Pringle and McCutchen, Olney & Willard, ail of San Fran- 
cisco, Cal., for défendants in error. 

Before GILBERT, Circuit Judge, and WOLVERTON and DIE- 
TRICH, District Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The assignments of error on which the plaintiff in error relies ail 
présent in varying forms the question whether the référée and the 
court below erred in holding the affirmative défense of the plaintiff 
in error not cognizable in the action at law. The décision of that 
question dépends upon the nature of the allégations contained in that 
défense. The following is the substance of them: 

In 1902, the Standard Portland Cernent Company, controlled by 
Dingee and Bachman, was engaged in manufacturing cernent at 
Napa Junction, Cal. In 1903 the Western Fuel Company, of which 
John L. Howard was the président, became the selling agent of the 
output of the Standard Company. Thereafter Dingee and Bachman 
organized the Santa Cruz Portland Cernent Company, and that Com- 
pany also made the Western Fuel. Company its sales agent, to sell on 
commission. In 1906 the Western Fuel Company turned its agency 
over to the Western Building Material Company, a subsidiary corpo- 
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ration which it had organized, and the stock of which it owned. 
Thereafter Howard suggested to Dingee and Bachman that they en- 
gage in manuf acturing cément on Puget Sound. In 1906 Dingee and 
Bachman formed the Northwestern Portland Cernent Company to 
own and conduct a plant at Kendall near Puget Sound, and they took 
the necessary steps to authorize the issuance of the bonds of that 
company to raise money with which to construct the plant. The bonds 
were offered for sale in January, 1907, and with each bond sold by 
the Company, there went to the purchaser an équivalent amount in 
par value of its stock. A number of thèse sales were made through 
Howard. The purchasers paid cash for the bonds at par, and re- 
ceived the accompanying shares of stock. For his services in pro- 
moting the enterprise, Dingee and Bachman issued to Howard 9,000 
shares of the stock, out of which Howard gave stock to those who 
had purchased bonds through him, in an amount equal to the par 
value of the bonds, and he gave a considérable portion of his stock 
to Evans. In February, 1907, the plaintiff in error herein was or- 
ganized, substituting in its name the word "Corporation" for the word 
"Company" as theretofore used. It took over ail the properties and 
liabilities of the former company, and the Standard Company ceased 
to exist. 

The answer allèges that $295,000 was realized upon the sale of the 
bonds, that it was not expended upon the property of the North- 
western Company, but that the greater portion thereof was diverted 
by Dingee and Bachman to their other enterprises in which Howard 
was also interested, and that the construction and equipment of the 
plant of the Northwestern Company ceased, and its bonds on May 
5, 1908, and ever since hâve been and are without market value ; that 
the purchasers of the bonds became dissatisfied with the action of 
Dingee and Bachman, and caused the bocks of the Northwestern 
Company to be investigated, whereby they became aware of the diver- 
sion of the funds and of the cessation of the construction and equip- 
ment of the plant, and they demanded that Dingee, Bachman, and 
Howard either retire the bonds or purchase the bonds and stock ; 
that thereupon Dingee, as président, and Bachman. as vice président, 
of both the Northwestern Company and the plaintiff in error, in dis- 
regard of their duties as such officers, and conspiring with Howard, 
the représentative and agent of the bondholders of the Northwestern 
Company, agreed to cause the plaintiff in error to exécute its promis- 
sory notes for the purpose of paying said bondholders the face value 
of their bonds ; that thereupon, for the purpose of carrying out said 
conspiracy, Dingee and Bachman caused a spécial meeting of the 
board of directors of the plaintiff in error to be held on May 5, 1908. 
at which but three members of the board appeared, and that at said 
meeting a resolution was passed, authorizing the purchase of the said 
bonds and the exécution of the said notes therefor ; that Howard, 
Dingee, and Bachman knew at that time that the bonds and shares of 
the Northwestern Company were greatly depreciated in value and of 
no market value, and that said transaction was a fraud upon the 
plaintiff in error and its stockholders ; that the plaintiff in error never 
received any of said bonds or stock, but the same were delivered to 
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the Northwestern Company and placed among its assets. In brief, 
the substance of the affirmative défenses is, first, that the sale of the 
bonds and stock and the exécution of the notes therefor were fraudu- 
lently procured, and that the whole transaction was the outcome of a 
fraudulent conspiracy between Howard, Dingee, and Bachman to 
foist upon the plaintiff in error worthless bonds and stocks of a cor- 
poration in which it had no interest, and for which bonds it was to 
pay the full par value; and, second, that although the resolution of 
the board of directors of the plaintiff in error authorizing the trans- 
action was adopted by the requisite number to constitute a quorum, 
Dingee, owing to his personal interests adverse to the corporation, 
was disqualified to act as a director, and without his présence there 
was not a quorum. 

The matter so pleaded requires the aid of a court of equity to give 
it effect, and is not available as a défense in an action at law in a 
fédéral court. The facts alleged do not show that the notes were 
not executed by the corporation, or that the exécution thereof was 
procured by any trick or fraud, so as to render them void, and thus 
présent a défense that might be made under a plea of non est factum. 
They show that the notes were executed understandingly and inten- 
tionally, but that the assent of the plaintiff in error to the exécution of 
the same was procured by fraud and deceit, and that the action of one 
of the officers of the plaintiff in error was influenced by fraudulent mo- 
tives. Thèse allégations, if true, présent équitable défenses. The dis- 
tinction between thèse two classes of défenses is clear and is well estab- 
lished by the décisions. George et al. v. Tate, 102 U. S. 564, 26 L. 
Ed. 232; Burnes v. Scott, 117 U. S. 582, 6 Sup. Ct. 865, 29 h. Ed. 
991; Hill V. Northern Pac. Ry. Co., 113 Fed. 914, 51 C. C. A. 544; 
Levi V. Mathews, 145 Fed. 152, 76 C. C. A. 122; Heck v. Missouri 
Pac. Ry. Co. (C. C.) 147 Fed. 775; Pac. Mut. Ins. Co. v. Webb, 157 
Fed. 155, 84 C. C. A. 603, 13 Ann. Cas. 752; Cook v. Fidelity & 
Deposit Co., 167 Fed. 95, 92 C. C. A. 547; Union Pac. R. Co. v. 
Whitney,_198 Fed. 784, 117 C. C. A. 392. In George et al. v. Tate, 
it was said : 

"It is well settled that the only fraud pennisslble to be proved at law in 
thèse cases Is fraud touelilng the exécution of the instrument, such as niis- 
readlng, the surreptitious substitution of one paper for another, or obtaining 
by some other trick or device an instrument wliich the party did not intend 
to give"~citing Hartsliorn v. Day, 19 PIow. 211, 15 L. Ed. 605. 

[2] Nor can jurisdiction of such a défense be conferred upon a 
court of law by waiver or consent of parties. Thompson v. Rail- 
road Companies, 6 Wall. 134, 18 L. Ed. 765; Lewis v. Cocks, 23 
Wall. 466, 23 L. Ed. 70; Oelrichs v. Spain, 15 Wall 211, 21 L,. Ed. 
43. 

The judgment is afifirmed. 
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WHlTEfilDR V. NOTÎTOX. 
NOliTON V. TALLAS. 
. (Circuit Court of Ai!i)eals, Kighth Circuit. March 24, 1913.) 
Nos. 3,780, 3,787. 

1. States .(§ 12*) — Koukdauies — Channel of Navigable Riveb — "Main 

ChANNEL" — "ÏIIALWEa." 

Tlie nifilii cliiimiel of a naviKuble stream, called for as a boundary be- 
tween states. rueaiis tlie "thahvpg," or deppest and most navigable ehannel 
as it thfii esisted, and tbere the boundary reumins, subject to tlie changes 
whieli conie to sucli ehannel by the slow pi'oeesses of ei'osion and accre- 
tion. A sndden eiiunge in the ehannel froni natural causes, or a change 
uiade artifieially by nian, does not change the boundary. 

[i':d. Note.— For other cases, see States, Cent. Dig. §§ 0-11; Dec. Dig. 
S 12.*J 

2. Navigable Watkrs (S 42*)--Sïates (§ 12*)— Islasu.s—Title of Eipakian 

OWiMER— ClIAXGE OF ('IIANNEI.. 

A portion of the lioundary l)et\veen the states of Wiscousin and Minne- 
sota was lixed by Ihe enabling acts of Cougress as the maisi ehannel of 
the St. Louis river ; Wisconsin lying to the south, and Minnesota to the 
north. A small island fornsed in the river to the south of the natural 
main ehannel, which under the law of Wiscousin \^as a]>purtenant to a 
larger surveyed island to the south of it ; and the titlo vested in the 
owner of the latter island. The United Htates goverunient, in the ex- 
ercise of its power to inipi'ove luivigation, dredged a new char.nel to the 
south of the sniall island, aiul between that and the lùiul of ilie ripariai! 
owner, which becanie the main navigable ehannel. }h.lil, that such ac- 
tion did not: operate to change the lioundary between the stares, nor to 
divest the title of the owner and transfer It to the ripiiriun owner on the 
Minnesota shore. 

LKd. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 253- 
255; Dec. Dig. § 42;* States, Cent. Dig. B 6-11; Dec. Dig. § 12.*] 

3. QuiETiNG Title (| 4*) — REiiEOY at Law— Suit to Estaheisii Title of Ri- 

PAKiAN Ownek. 

Ejectment will lie by a riparian owner on a navigable stream to recover 
possession froni an adverse claiinant of an island fornied by aeeretion in 
front of his shore line. altliough the naked title to the bed of the stream 
where it was fornied is in the state, and his right of possession is sub- 
ject to any proper exercise of the sovereign power of the state in aid of 
navigation; and, the reniedy at law being complète and adéquate, a 
court of equity is without jurisdiction of a suit to détermine the rights 
of the parties. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. §§ 5-13; 
Dec. Dig. § 4.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Suit in equity by George W. Norton, as executor and trustée of the 
estate of George W. Norton, deceased, against Robert W. Whiteside, 
E. P. Alexander, and Andrew J. Tallas. Decree for complainant 
against défendant Whiteside, and he appeals. Reversed. Decree for 
défendant Tallas, from which complainant appeals. Affirmed. 

For opinion below, see 188 Fed. 356. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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Luther C. Harrîs and Alfred Jaques, both of Duluth, Minn. (Théo- 
dore T. Hudson, of Dukith, Minn., on the brief), for appellant White- 
side. 

Jed L. Washburn, of Duluth, Minn. (William D. Bailey, Oscar 
Mitchell, and Albert C. Gillette, ail of Duluth, Minn., on the brief), 
for George W. Norton, appellee and appellant. 

John B. Richards, Jr., of Duluth, Minn. (Daniel G. Cash, on the 
brief), for appellee Tallas. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

VAN VALKENBURGH, District Judge. This is a suit in equity 
brought by George W. Norton, as executor and trustée, complainant 
helow, against Robert B. Whiteside, E. P. Alexander, and Andrew J. 
Tallas as défendants. For clearness and convenience, the ternis "com- 
plainant" and "défendant" will be used in this opinion. 

The St. Louis river flows into the western end of Lake Superior ; 
at its mouth it widens into an estuary presenting more than one chan- 
nel and broad expanses of water, ail finally flowing into the lake prop- 
er through a natural entry between two points of land called, respec- 
tively, Minnesota Point and Wisconsin Point. One of thèse broader 
expanses, nearest the main body of the lake, is called "Superior Bay," 
another to the westward "St. Louis Bay," and a third still farther 
^vest "Pokegama Bay." As might be supposed, this estuary contains 
islands of greater and less size and prominence. The city of Duluth, 
Minn., with its environments, is situated upon the north shore of thèse 
waters, and the city of Superior upon the southern or Wisconsin 
shore. 

The St. Louis river for some distance from its mouth forms the 
boundary line between the states of Minnesota and Wisconsin. The 
enabling act, for the admission of the state of Wisconsin, decribed its 
boundary as running— 

'■through the ceiiter of I^ake Superior to the mouth of the St. Louis river, 
thence up the main cimunel of sait! river to the (irst rapids in the same above 
the Indian village, aceording to Nicollet's mai>." 

The later enabling act, for the state of Minnesota, used terms more 
gênerai, but consistent with the former description. The complainant, 
Norton, has for many years past been the owner of certain lands lo- 
cated on the northerly or Minnesota shore of thèse waters, about eight 
or ten miles above the points f orming the natural entry, to which réf- 
érence has been made. The défendant Whiteside, and his predeces- 
sors in title, hâve for niany years been the owners of an island, known 
as "Big Island," lying south of the lands of Norton, and conceded to 
be in the state of Wisconsin, The distance between Big Island and 
the Norton lands is about 2,000 feet. Some time after the survey of 
Big Island there began to form in the waters betvi'een the lands of 
Norton and Whiteside a smaller island, which has since become a dis- 
tinct body of land, and which forms the subject-matter of this contro- 
versy, At that time, and at ail times prior to 1899, and perhaps until 
1902, the main natural channel at this point ran within a few hundred 
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feet of the Minnesota shore, in front of the Norton lands, and north 
of the small island thus formed between the lands of Norton and 
Whiteside. This island was claimed by Whiteside as appnrtenant to 
his holding. Several years prior to the commencement of this action 
the défendant Tallas settled on the small island, which for conven- 
ience will be called the "Tallas Island." He built a cabin on it and 
claims title thereto by adverse possession. Later, in the superior court 
of Douglas county, Wis., the défendant Whiteside brought suit in 
ejectment against Tallas, which suit was stiU pending when the prés- 
ent action was instituted. 

ïn the exercise of its power to improve navigation in the interest 
of commerce, the government of the United States dredged an artifi- 
cial channel through thèse waters, whereby the navigable channel was 
established south of Tallas Island, and several hundred feet south of 
the former main natural channel, which ran north of that island. 
This work was begun in 1899 and completed in 1902. January 27, 
1910, complainant filed his bill in the Circuit Court of the United 
States for the District of Minnesota, at Duluth, charging that, by rea- 
son of this change of channel, the cabin of the défendant Tallas inter- 
vened between said improved navigable and navigated channel and the 
shore of complainant's lands, and therefore was infringing upon the 
riparian rights and privilèges of complainant incident and appurtenant 
to his said lands and estate; that the défendants Whiteside and Alex- 
ander also claimed some rights in and to this island as incidental to 
their ownership of Big Island ; that none of défendants, however, had 
any right, title, or interest in said small island, save only such riparian 
rights in the défendants Whiteside and Alexander as might be inci- 
dent or appurtenant to their other lands ; that the occupancy of the 
défendant Tallas, and the claims of ail the défendants worked a cloud 
upon the complainant's title and estate. 

Complainant prayed that it be adjudged and decreed that he is the 
owner in f ee simple of his lands upon the Minnesota shore ; that the 
riparian rights and privilèges incident thereto, and exclusively thereto 
belonging, be adjudged and decreed to extend out to the navigable and 
navigated channel established by the government, as aforesaid, free, 
clear, and discharged of any claims on the part of the défendants ; 
that it be adjudged, determined, and decreed that neither the défend- 
ants, nor any of them, hâve any right, title, or interest whatsoever in 
or to the said small island or any lands appearing above the surface of 
the water lying or being between said improved channel and the shore 
of complainant's land; that said défendants be restrained from inter- 
fering with or impairing the full enjoyment by complainant of the ri- 
parian rights and privilèges thus claimed by him to be incident to the 
ownership of his lands on the Minnesota shore, including the full 
rights of accès s, wharf âge, or other improvements which he might see 
fit to make to reach out to the said navigable and navigated channel. 

The défendant Alexander was made a party as the owner of a small 
parcel of the land composing Big Island. It was stipulated that his 
interest should be determined by the décision as to the défendant 
Whiteside, and for that reason he does not appear in thèse appeals. 
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vSo far as shown by the record, the défendant Tallas is the only party 
in actual possession of the island in controversy. 

The trial court found the issues in favor of the complainant against 
the défendant Whiteside, but dismissed the suit as to the défendant 
Tallas, upon the ground that complainant's proper remedy was eject- 
ment. The défendant Whiteside appeals from the decree entered 
against him, and the complainant appeals from that dismissing the 
suit against Tallas. 

The défendant Whiteside contends that the Circuit Court was 
without jurisdiction, for the reason that the land in controversy is in 
the state and district of Wisconsin, and therefore beyond the jurisdic- 
tion of the fédéral court sitting in Minnesota. The complainant dé- 
nies this, contending that the waters flowing between complainant's 
and défendants' land are not the St. Louis river, but an arm of Lake 
Superior; therefore that the terms of the enabling act fixing the 
boundary line in the middle of the main channel hâve no application ; 
also that, even though this be the St. Louis river, nevertheless the 
dredging of the artificial channel by the government operated, in law, 
to shift the boundary line between the states; that consequently the 
premises forming the subject-matter of the action are located in Min- 
nesota. The défendant Whiteside maintains that this is the St. Louis 
river and not an arm of the lake, and that in either event the middle 
of the main channel is the boundary line. The défendant Whiteside 
further claims that the title to the bed of the stream, to the center of 
the main natural channel, and therefore to ail islands formed thereon, 
vested in him by virtue of his ownership of Big Island, and that such 
title cannot be divested by such artificial and arbitrary processes. This 
is denied by complainant, who asserts that the shore owner takes no 
title to the bed of a stream, but that such title vests in the states in 
their sovereign capacity; that ail such titles are subject to the para- 
mount right of the government to improve navigation, even to the ex- 
tent of changing the boundaries between states, by altering the loca- 
tion of the navigable channel ; that complainant's right of access, as a 
riparian owner, entitles him to extend not only to the natural naviga- 
ble channel, but to an established navigated channel in front of his 
lands. 

We are of opinion that the body of water at the locus in quo is a 
part of the St. Louis river — a navigable river, as understood in the 
law. The reasons leading to this conclusion are several : 

(a) The enabling act admitting the state of Wisconsin, and defining 
its boundaries, thus provided : 

"Thence down the inain channel of the Montréal river to the middle of 
liîilve Superior, thence through the middle of Lake Superior to the uiouth of 
the St. Louis river, thence up the main channel of said river to the flrst rapids 
in the .same ahove the Indlan village, according to NicoUet's map." 

It is conceded that the St. Louis river flows into Lake Superior at 
some point. That point is its mouth, and was so well defined to the 
législative eye that it was referred to as a natural monument in de- 
scribing the boundary of the new state. From the exhibits presented, 
the entry between Minnesota point and Wisconsin point conforma 
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most logically to this description. There the lake proper bas its be- 
ginning. It is disclosed in the testimony tbat through what is called 
St. Louis Bay the .surveys show portions of a cbannel, at times par- 
tially !ost, but reappearing through Superior Bay, and coiitinuing with 
a marked current through the entry and for a considérable distance 
into the lake. If, however, we eliminate the broader expanses of St. 
Louis Bay and Superior Bay, still the narrows at Grassy Point would 
constitute the innermost opening to which the term "mouth of a river" 
could be applied with any degree of appropriateness, and this is far 
lakeward from the island in controversy. The witness Darling, gov- 
ernment engineer engaged in this harbor improvement, and called on 
behalf of complainant, testified that above Grassy Point there is a 
well-defined cbannel with the characteristics of a river; and such, he 
pronounced thèse waters to be. 

(b) On Nicollet's map, especially referred to and recognized in this 
act, the St. Louis river is drawn and indicated as a river down to the 
lake proper, and far below the wider portion now known as "Pokeg- 
ama Bay," and on this map as "Pakegomag." This bay lies south of 
Big Island, and, therefore directly opposite the island and other lands 
under discussion. 

(c) The trial court, upon the facts and with an intimate personal 
knowledge of the locality, so held, and great weight should be given to 
this finding of the chancellor. 

[1] If this, then, be the St. Louis river, not only is the boundary 
between Wisconsin and Minnesota declared by législative enactment 
to be the middle of its main cbannel — as that channel then existed — 
but the doctrine of the "thalweg," nieaning the middle, or deepest, 
or most navigable, channel, is applicable in determining the line of 
boundary betv^-een the two states. Louisiana v. Mississippi, 202 U. S. 
L 26 Sup. Ct. 408, 571, 50 L. Ed. 913. And there the boundary re- 
mains, subject to the changes which corne to it by the slow and imper- 
ceptible processes of érosion and accretion. Washington v. Oregon, 
211 U. S. 127, 29 Sup. Ct. 47, 53 L. Ed. 118. The rule of accre- 
tions and avulsions, as determining boundaries, applies equally to pub- 
lic and private rights. Missouri v. Nebraska, 196 U. S. 23, 25 Sup. 
Ct. 155, 49 L. Ed. 372. In the latter case the condition produced by 
avulsion had existed from 1867 to 1904. Nevertheless, the land there- 
tofore belonging to Nebraska, which had by avulsion been placed on 
the Missouri side of the river, was held still to be Nebraska land. The 
Suprême Court said : 

"Where a stream, which Is a boundary, from any cause suddenly abandons 
Its old and seeks a new bed, such change of channel works no change of 
boundary ; and the bovmdary reuiains as it was, in the center of the oiii 
channel, although no water niay be flowing thei-ein." 

It was further held, as in Washington v. Oregon, supra, that Con- 
gress, without consent, has no power to change the boundary between 
States. Still less, does such power exist in an administrative depart- 
ment. Under the conditions hère présent the doctrine of the thalweg 
would apply in any event, whether thèse waters be viewed as those of 
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a river, or as an arm of the Iake. In Louisiana v. Mississippi, supra, 
the Suprême Court said : 

"We are of opinion tliat, on occumion, tlie princlple of the thalweg is ap- 
plicable, in respect of water boundaries, to sounds, bays, straits, gulfs, estii- 
aries, and other arms of the sea. As to bonndary lakes and landlocked seas, 
where there is no necessary track of navigation, the Une of démarcation is 
drawn in the middle, and this is true of narrow straits separating the lands 
of two difterent states ; but whenever there is a deep water sailing channel 
therein, it is thonght by the publicists that the rule of the thalweg applies." 

[2] This doctrine was applied in the San Juan water boundary con- 
troversy between the United States and Great Britain, and in the 
Alaskan boundary cases; and in fixing the boundary line of the Dé- 
troit river, which is a mère strait in the chain of Great Lakes, the 
deep water channel was adopted giving Belle Isle to the United States, 
as lying north of that channel. So that rule unquestionably applies 
hère. Such channel was that existing at the time the boundary was 
established. The act itself says : 
"Up the main channel of said river." 

This terni now has, in law, a very definite meaning. Prior to the 
improvement made by the government, the channel answering to this 
description ran on the north side of the Tallas island. This sufficient- 
ly appears from the testimony, is found as a fact by the trial court, 
and is practically assumed by counsel on both sides in brief and argu- 
ment. If this be conceded, then this island was, as the court below 
said, prior to the cutting of this artificial channel, in the state of Wis- 
consin ; if so, it could not be appurtenant to the lands of complainant. 
Under what we conceive to be a complète harniony of décision in Wis- 
consin, it was appurtenant to Big Island, and the title thereto was in 
the owner of the latter island, unless divested by conveyance, by con- 
demnation, or by possession amounting to superior right. 

How, then, has this title been affected by cutting the artificial chan- 
nel along the south side of the Tallas Island? Did this act change the 
boundary between Minnesota and Wisconsin, and divest Whiteside of 
whatever rights had accrued to him by virtue of his original riparian 
ownership? Big Island is conceded to be in the state of Wisconsin. 

"Tiie qnestion of the title of a riparian owner is one of local law, and un- 
restricted grants of tbe governnient, bounded on streams and other waters, 
are to be construed according to tlie law of the state in which tbe lands lie. 
llardin v. Jordan, 140 U. S. tSTl, 11 Sup. Ct. 808, .s:!8. 35 L. Ed. 428. « * * 
Where the governnient has surveyed and patented the lands up to the bank 
of a channel In which an unsurveyed island is sitnated. a iiateutee of the land 
on such bank, although his laud may itself be an island surrounded by two 
chaunels of the river, has ail the rights of a riparian owner iii the channel 
lying opposite his banks, includiug the unsurveyed island, if, as a riparian 
owner, lie is entitled thereto by tlie laws of the state." Whitaker v. McBride, 
197 U. S. 510, 25 Sup. Ct. 530, 49 L. Ed. 857. 

The latter case dealt with lands of Nebraska, but such is equally 
the law of Wisconsin. Chandos v. Mack, 11 Wis. 573, 46 N. W. 803, 
10 L. R. A. 207, 20 Am. St. Rep. 139; Walls v. Cunningham, 123 
Wis. 346, 101 N. W. 696; Sliter v. Carpenter, 123 Wis. 578, 102 N. 
W. 27; Farris v. Bentlev, 141 Wis. 671, 124 N. W. 1003; Kelley v. 
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Salvas, 146 Wis. 543, 131 N. W. 436. In Hall et al. v. Hobart, 108 
C. C. A. 348, 186 Fed. 426, this court held, under the laws of Minne- 
sota, conceded by the trial court to be identical in this respect witli 
those of Wisconsin, and in any view, not more strongly, if so strongly, 
favorable to the contention of appellant Whiteside, that the riparian 
owners hâve possessory rights to the beds and to islands in navigable 
streams, with the bénéficiai use or enjoyment thereof, subject only to 
use for purposes of navigation. Nor are the rights of riparian own- 
ers affected by the fact that the stream is a boundary. United States 
V. Chandler-Dunbar Water Power Co., 209 U. S. 447, 28 Sup. Ct. 
579, 52 L. Ed. 881. The language of the Suprême Court in St. Louis 
V. Rutz, 138 U. S. 226, 11 Sup. Ct. 337, 34 L. Ed. 941, under the facts 
there existing, bears directly upon the questions hère presented. It 
was there said: 

"By the law of Illinois the title of the plaintiiï exteuded to the middle 
of the main channel of the Mississippi river. It is a rule of property in Illi- 
nois, that the fee of the riparian owner of lands in that state bordering on 
the Mississippi river extends to the middle line of the main channel of the 
river. * * » xhe sudden and perceptible loss of land on the premises con- 
veyed to the plaintiff, which was visible in its progress, did not deprive the 
grantor of the plaintiff of his fee in the submerged land, nor change the 
boundaries of the surveys on the river front, as they existed when the land 
commenced to be washed away. • • * If an island or dry land forms 
upon that part of the bed of a river which Is owned in fee by the riparian 
proprietor, the same is his property. * * * It is well settled that the 
owner in fee of the bed of a river, or other submerged land, is the owner of 
any bar, island, or dry land which subsequently may be formed thereon. 
* * * As the law of Illinois confers upon the owner of land in that state 
which is bounded by, or fronts on, the Mississippi river, the title in fee to 
the bed of the river to the middle thereof, or so far as the boundary of the 
state extends, such riparian owner is entitled to ail islands in the river 
which are formed on the bed of the river east of the middle of its width. 
That being so, it is impossible for the owner of an island which is situated on 
the west side of the iniddle of the river, and in the state of Missouri, to 
extend his ownershlp, by mère accretion, to land situated in the state of 
Illinois, the title in fee to which is vested by the law of Illinois in the ri- 
parian owner of the land in that state. We must not be understood as im- 
plying that, if an island in the Mississippi river remains stable in position, 
while tlie main channel of the river changes from one side of the island to 
the Qtjier, the title to the island would change, because it might be at one time 
on oné side and at another time on the other side of the boundary between 
two States." 

The Suprême Court of Wisconsin in State v. Bowen, 149 Wis. 203, 
135 N. W. 494, 39 L. R. A. (N. S.) 200, restâtes the settled rules gov- 
erning changes of boundary by érosion or accretion, and déclares that 
States 3.nd individuals are subject alike to such losses and gains, but 
that neither can hâve the boundaries of his domain changed by avul- 
sion nor by diversion of the water eiïected by human agencies. Under 
the. conditions hère presented the law of Wisconsin had already de- 
termined the right of ownership in this island before the improved 
channel. was ^established. In Barney v. Keokuk, 94 U. S. ,338, 24 L. 
Ed. 224, the Suprême Court held that the beds and shores of navigable 
>vaters properly belong to the st^tes by their ipherent sovereigrity,.and 
the United States has wisely abstained from extending (if it could ex- 
tend) its surveys and grants beyond the limits bi high water. Thus 



Is 205 FEDERAL REPORTER 

no proprietary title to the bed of the stream, nor to any island that 
may subsequently be formed therein, exists in the government. Har- 
din V. Shedd, 190 U. S. 508-519, 23 Sup. Ct. 685, 47 !.. Ed. 1156: 
United States V. Chandler-Dunbar Company, 209 U. S. 447-451, 28 
Sup. Ct. 579, 52 L. Ed. 881, and the verv récent case of Scott v. Lat- 

tig et al., 227 U. S. 229, 33 Sup. Ct. 242, 57 L. Ed. , decided by 

the Suprême Court February 3, 1913. The Tallas Island was formed 
after the admission of the states of Wisconsin and Minnesota, and 
subsequently to the survey and patent of the lands of Norton and 
Whiteside. 

Applying the principles discussed to the case at bar, we find hère in 
the St. Louis river an island, vvhich was, prior to this arbitrary change 
of channel, in the state of Wisconsin, appurtenant to the land of 
Whiteside, to which his ownership had attached, and still adhered, 
unless divested by Tallas. The main channel, forming the boundary 
of the state, ran between this island and the Minnesota property of 
complainant ; and the latter could bave no interest in nor right to it. 
A human agency intervenes, and in brief space of time, by acts clearly 
perceptible, establishes a new navigable channel on the opposite side 
of this island. Can private property rights thus be divested, and the 
boundaries between sovereign states changed? And even though 
state boundaries may be changed, can the title to private property be 
transferred in such manner? The complainant bases his claim upon 
the theory that the establishment of the middle line of the main chan- 
nel in navigable rivers, as the true boundary between states, has for its 
primary object access to navigation by both sovereignties, and hence 
by the riparian citizens of the respective states ; that such access can- 
not be taken away by establishing another channel, although it is con- 
ceded that the government in its sovereign capacity has the power to 
change the channel, and that no riparian owner can complain. 

It is well settled that the sovereign power may, wliile improving 
navigation, take away the riparian right of access without compensa- 
tion. Gibson v. United States, 166 U. S. 269-272, 17 Sup. Ct. 578, 
41 L. Ed. 996. Congress has power to make any improvement in aid 
of navigation. It may require ail navigators to pass along a required 
channel, and may close any other channel to their passage. In the 
cases before the Suprême Court in Gibson v. United States, supra, 
and in Scranton v. Wheeler, 179 U. S. 141, 21 Sup. Ct. 48, 45 L. Ed. 
126, the plaintiff's access and landing was eut off, or its use rendered 
less convenient. The property itself was not taken, but was subjected 
to the exercise of a servitude to which it had always been subject. 
The government by its action changed no rights of property as between 
individuals. Such was neither the object nor efïect of the exercise of 
this governmental function. 

In this case, then, the government had the right to make the chan- 
nel improvement that it did make. It used such parts of the river bed 
as it needed to use, cutting away the sandbars and small islands that 
were regarded as obstructions to navigation, including parts of the 
island in controversy. In so doing it aimed to take, and did take, no 
property from complainant. Thus far the complainant had no rights 
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in this island. The government might, perhaps, hâve taken this entire 
Tallas Island for the necessities of navigation, but it did not do so ; 
consequently title to that portion which was left, after cutting the 
new channel, remained in Whiteside as before. The eiïect of com- 
plainant's contention is that this act of sovereignt}' created in him, 
as against the défendants, a proprietary right, which had no préviens 
existence. This position seems to be in hopeless conilict ahke with 
reason and authority. We cannot agrée that human agencies can thus 
suddenly bring about what like acts of nature admittedly cannot ac- 
compHsh. Cutting this channel was analogous to avulsion; it could 
not operate to change the boundary between the states of Wisconsin 
and Minnesota. In any view, the title to this island remains where 
it was before the government made this improvement, in which case 
the complainant cannot prevail. Nothing we hâve said is to be con- 
strued as limiting the power of the government of the United States 
in its sovereign capacity to make full use of the beds of navigable 
streams for the improvement of navigation. 

[3] A détermination of the main question in favor of Whiteside 
necessarily opérâtes to décide complainant's appeal in favor of Tallas. 
However, other considérations would lead to the same resuit. Equity 
will not entertain a bill seeking to enforce a merely légal title to land, 
where there is a plain, adéquate, and complète remedy at law. Hipp 
et al. V. Babin et al., 19 How. 271, 15 L. Ed. 633; Whitehead v. Shat- 
tuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 h. Ed. 873; Sanders v. Dev- 
ereux, 8 C. C. A. 629, 60 Fed. 311 ; Jones et al. v. MacKenzie et al., 
58 C. C. A. 96, 122 Fed. 390; Union Pacific R. Co. v. Cunningham 
(C. C.) 173 Fed. 90. Ejectment will lie by a riparian owner on a 
navigable stream to recover possession from an adverse claimant of 
an island formed by accretion in front of his shore line, although the 
naked title to the bed of the stream where it was formed is in the state, 
and complainant's right of possession is subject to any proper exercise 
of the sovereign power of the state in aid of navigation. Hall v. Ho- 
bart, 108 C. C. A. 348, 186 Fed. 426. It was there decided that eject- 
ment is the proper remedy for the recovery of the possessory rights 
claimed hère. 

It is also urged that complainant, not being in possession, cannot 
maintain this action, and that because this is an action in rem, and the 
land in the state of Wisconsin, the Minnesota court is without juris- 
diction for that reason. Thèse contentions raise questions of serions 
moment; but, in view of the conclusion reached upon the merits of 
the controversy, it is deemed unnecessary to extend this discussion 
further. 

It results that the decree of the trial court dismissing the bill as to 
the défendant Tallas should be affirmed. As to the défendant White- 
side the decree will be reversed, with directions that as to this défend- 
ant the bill be dismissed. 

It is so ordered. 
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AMERICAN BRAKE SHOE & FOUNDRT CO. v. PERE MARQUETTE 

R. 00. 

BLAIR et al. (BANKERS' TRUST 00. et al., Interveuers) v. FARMBRS' 

LOAN & TRUST 00. 

(Circuit Court of Appeals, Sixth Circuit. April 18, 1913.) 

No. 2,442. 

1. Cbeditobs' Suit (§ 19*) — Qualification of Ceeditoe to Buino— Waiver 

OE Objection. 

Tlie objection that a creditors' bill was filed by a single unsecured 
creditor without judgment or claim of lien is waived, and stands as 
though it never existed, wlien the défendant voluntarily appears, con- 
fesses the debt, admits its insolvency, and joins in the prayer for receiver- 
ship; and such objection cannot be thereafter raised by otlier creditors, 
wlio were not parties to the suit as brought, but are subsequently brought 
in or are permitted to intervene ; nor will the case be regarded as col- 
lusive merely because the parties acted in accord and arrangea that the 
suit should be brought in a given court and that tlie averments of the 
bill should be admitted by the answer. 

[Ed. Note.— For other cases, see Creditors' Suit, Cent. Dig. §§ 88, 89; 
Dec. Dlg. § 19.*] 

2. Receivebs (§,117*) — Keceivers' Cektificates— Autiiority to Issue. 

A court of equity has power, in either a foreclosure or creditors' suit 
against a rallroad company, in a proper case and in the exercise of its 
duty to conserve and continue the opération of the property pending fore- 
closure, reorganization, or other appropriate disposition to borrow niouey 
through Its receivers, and to make the receivers' certiflcates issued there- 
for a lien even upon the corpus of the property and superior to existing 
liens, although the authority to displace existing liens shoul4 be exercised 
with great caution, and should be carried no further than actually necT 
essasy to attain the ciesired resuit 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 204; Dec. Dig. 
$ 117.* 

Receivers' certiflcates, see notes to Postal Tel. Cable Oo. v. Vane, 26 C. 
C. A. 350; Nowell v. International Trust Co., 94 C. 0. A. 601,] ; 

S. Receivebs (§ 121*) — RECEiviais' CsETiçrCATBs— Parties to Peocebdinos. 

It is not essential to the valldlty of an order aitthorlzing the îssuance 
of receivers* certiflcates in a creditors' suit against a railroad company 
that security holders vsrhose lléns are postponed should hâve been made 
parties by the bill, although no order fiiially affecting liens should be 
made without giving the holders opportunity to be heard. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 209; Dec.' Dig. 
§121.*] 

4. Receivers (§ 118*) — Receivers' Cebtifïcates— Pukpose of IssueI 

An order authorizing the issuance of receivers' certiflcates to pay for 
repairs and bettei'ments and purchase new equipment, to conserve a rail- 
road System and to enable it to render adéquate seryice to the publie 
pènding a creditors' suit, as well as to meet maturlng payments oii ^equip- 
indent held under trusts and in laïge part paid for, and to pay iiiterest 
on underlying divisional niortgages, the foreclosure of virhlch would dii?- 
member the System and greatly depreciate its value, Jield within the dis- 
crétion of the court and proper as against a junior mortgagee, whose 
lien covering the greater part of the System was thereby postponed, but 
too broad m autliorizing pay ment from proceeds of the certiflcates of 
interest on mortgages covering portions of the System not directly in- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cluded in tbe lien of such mortgagee, and in provisions giving prlority 
of lien on certain equipment. 

[Ed. Note. — For otlier cases, see Keceivers, Cent. Dig. § 206 ; Dec. Dig. 
§ 118.*] 

Appeal from the District Court of tlie United States for the East- 
€rn District of Michigan; Clarence W. Sessions, Judge. 

Suit in equity by the American Brake Shoe & Foundry Company 
agalnst the Père Marquette Railroad Company, with the Bankers' Trust 
Company, the Central Trust Company of New York, W. W. Crapo, 
trustée, and the Farmers' Loan & Trust Company, trustée, as inter- 
veners. From an order obtained by Frank W. Blair, Dudley E. Wa- 
ters, and Samuel M. Felton, receivers, authorizing the issuance of re- 
ceivers' certificates, the Farmers' Loan & Trust Company appeals. 
Modified and affirmed. 

The principal proceedlng is a credltors' suit for a recelversliip over the 
property of the défendant railroad company, the administration of its railroad 
System, the marshallng of its assets, and the ascertainment and enforcement 
of the rights and equlties of creditors in the railroad and other property of the 
défendant. The blU was filed April 3, 1912. This appeal is from an order 
authorizing the issue of receivers' certificates and from an order denylng 
appellant's application to vacate the original order. In substance sufficient 
for présent purposes the case is this : 

The original Père Marquette Railroad Company, which was a Michigan cor- 
poration, was organized in 1899 by the consolidation of three Michigan rail- 
road companies — the Flint & Père Marquette, the Détroit, Grand Eapids & 
Western, and the Chicago & West Michigan. The road was in the hands of 
a receiver from 1905 to 1907. In the latter year the présent Père Marquette 
Railroad Company (défendant herein) was organized under the laws of Michi- 
gan and Indlana, by the consolidation of the Père Marquette Railroad Com- 
pany (the Michigan corporation) and the Père Marquette Railroad Company 
of Indiana. At the time this suit was begun the défendant was operating 
about 2,320 miles of railroad, of which about 1,840 miles were in Michigan, 
about 15 miles in Ohio (part of its Toledo Une), about 60 miles in Indiana, 
about 70 miles in Illinois (both being parts of its Une Into Chicago), and 
about 355 miles in Ontario, Canada ; the principal part of the Canadian 
mileage being the Une from Détroit to BufCalo and Suspension Bridge. The 
Père Marquette owned absolutely nearly ail its Michigan mileage. Parts of its 
Ohio, Indiana, and Illinois mileage were owned in fee ; other portions, as 
vvell as the Ontario mileage, were operated under leases and tracl^age agree- 
ments. Its entire mileage constitutes a single railroad System, controlled and 
managed by défendant. When the bill was flled there were outstandlng so- 
ealled "divisional mortgages," executed by the respective companies forming 
the 1899 consolidation, amounting to nearly $26,000,000. Thèse divisional 
mortgages affected only the Michigan property. There were also outstandlng 
tlie foUowing junior securities : (a) The "Consolidated mortgage" given to 
appellant in 1901, under which bonds to the amount of $8,382,000 were out- 
standlng. In the liands of the gênerai public. It was the first mortgage cover- 
ing the entire System in Michigan. (b) The mortgage given in 1903 by the 
Père Marquette Railroad Company of Indiana, securing a bond issue of 
$675,000, and covering about 20 miles of railroad between the Michigan-In- 
dlana Une and Porter in the latter state. (c) ïwo mortgages, aggregatlng 
$5,870,000, issued in 1903, secured respectively by the stock and bonds of the 
Lake Erie & Détroit River Railway Company, which owned the 198 miles of 
railway in Ontario west of St. Thomas, and the entire of whose stock and 
bonds were owned by défendant, (d) The so-ealled refunding mortgage of 
1905 and the "improvement and refunding mortgage" of 1911. The total un- 
pald principal of ail thèse mortgages (Including certain bonds pledged to se- 

*For other cases see aame toplc & | numbkr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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cure certain notes), plus certain unsecured debentures, amoimted to abont 
!)!72,000,000. There was due and uiipaid more than |300,000 interest on cer- 
tain of the divlsional mortgages ; and further large installments of Interest 
on luortgages, both divlsional and System, were soon to mature. 

A substantial part ot the motive power and equipnieut of the défendant 
railroad was held under equipment trusts, of wblch there were six, and on 
which there was unpaid more than $4,500,000, of whicb principal over ,'p;:!00,000 
was already matured; other large amounts falling due in the near future, 
ïhere was also over .$70,000 seiuiannual interest due on the equipment obli- 
gations, and still further amounts soon to fall due. During the nionth of 
April defendant's March pay roU of about $0.50,000, and its Mlchigau taxes, 
amountlng to over $600,000, were payable. ïliere was a large floating in- 
debtedness several tlmes greater than the cash on hand. and several million 
dollars of debentures and notes were maturhig on and belore July Ist tlien 
next. No provision had been made for paying or extending such debentures 
aud notes, nor for paying interest on underlying bonds, or the principal ou 
equipment obligations so falling due ; and the earnings aud incouie up to 
July Ist following would be insufficlent to cover any considérable part of 
the sums so payable. ïhe défendant had been forced to postpone payment 
of audited vouchers for several large amounts of material aud supplies. The 
road was being operated at a déficit. Less than two montlis before the bill 
was flled, the Board of Trade of one of the cities served by the railroad had 
represented to the Attorney General of the state that the railroad company 
was insolvent, charging serions inefficiency in tbe operating and maintenance 
deisartments, and requestlug that the Attorney General "move for an adéquate 
remedy and that without delay," The Mlchigau Kailroad Commission had 
refused defendant's application for the issue of further securities with which 
to meet its pressing needs. 

The bill set out in greater détail ail or nearly ail the facts we hâve in 
substance stated ; also that defendant's oflîcers estiniatcd that to meet the 
paynients due April 1, 1912, détendant would require at least $800,000 above 
cash on hand March 30, 1012, and above the estiniatcd amount of earnings and 
inconie subséquent to that date; that défendant had no resources with wbich 
to meet such payments and no reasonable hope of final assistance to enable it 
to do so; that default in ail or nearly ail such payments was inévitable, and 
Ihat there was danger of suits and levles on account of the Indebtedness for 
]uaterial and supplies; tlu^t défendant was In danger, by reason of its tinan- 
cial condition, of forfeiting important trackage and leaseliold rights and in- 
terchange of business witli other roads; that there was also danger of ir- 
réparable loss to défendant and to its creditors and stockholders through de- 
fault in payment of equipment obligations, which would authorize the seiKure 
of equipment necessary to defendant's railroad opérations, also from default 
in bond interest, and danger of mortgage foreclosure, as well as from default 
in payment of state taxes, involving large penaities ; that the interests of uot 
ouly défendant, but of the public as well, demanded the préservation of the 
railroad property and business, under the authorlty of a court of e<:iuity. 

The défendant answered, admltting the gênerai allégations of the blU, and 
jolulng In the prayer for receivershlp, the opération thereuuder of the rail- 
road's business, the marshallng of assets, and for ultimate sale of the entire 
property and assets of défendant. Upon the comlng in of the answer, and on 
April 5th recelvers were appolnted with the broad powers of administra- 
tion, management, and opération usual in railroad receiverships. Later an 
ex parte order was made authorizing the issue of recelvers' certiticates in 
the amount of $605,000, to pay taxes due the state of Mlchigau. The pro- 
prlety of this order is not cliallenged. 

The recelvers flled thelr pétition, asserting the necessity of expendlng "for 
the gênerai betterment of the System" $775,000 in the purchase of new equip- 
ment, and $925,000 In acquirlng new rails, engine bouses, coal plants, yards, 
and dépôts ; stating that during the 12 months endlug April 30th then next 
there must be pald $1,800,000 principal on maturlng equipment obligations 
secured by first liens on a large amount of equipment absolutely necessary to 
the contlnuance of the road's opérations; that it would uot be possible out of 



AMEKICAN BBAKE s. & F. CO. V. PEKE MARQUETTE R. CO. IT 

the eariiings of the systeui to luake tlie proposed expenditures aiiil to meet 
sucli payiiiMits on principal of equipment oI)ligations, and yet meet the pay- 
ments of interest on underlying bonds ; that the several divisions on whieh 
the underlying lionds are liens had been operated as one System for over 10 
years, aud tbat a dismemberment thereof, such as niight follow a default on 
any of the miderlying bonds, would be against the best interests of the pub- 
lic," as well as disastrous to a large body of bona fide security holders. It 
vvas reeommended that receivers' certiflcates be issued in the amount of 
§3,500,000, to meet the two classes of disburseuients above stated, the certifi- 
catcs to be ma de a lieu on ail the property of the railroad company witliin 
the States of Michigan, Ohio, and Indiana, subordinate to the divisional se- 
curities and to the mortgages on the Indiana and Canadlan properties, but 
paramount to ail the otlier mortgages, including that of appellant; the cer- 
tiflcates to be a fii'st lien for .SiTTô.OOO upou the new equipment to be bought, 
as well as a first lien for if650,000 on certain equipment, the final principal 
payment on which was included in the $1,800,000. 

It was reeommended that the interest on the underlying mortgages, includ- 
ing that of appeîlant (but excluding the mortgages junior theroto), as well 
as interest on equipment obligations (which for the year would amount to 
ahout !ti212,00O) be paid eut of earnings. It was stated that the earnings, as 
carefully estinmted, would be ample to pay the interest on the underlying 
bonds, as well as taxes, rentals, and interest on equipment obligations and 
on receivers' certiflcates. It appears that at a hearing, evidently more or less 
informai, had a few days earlier, an estimate of the income for the coming 
year was presented, which, on the basis of adding 5 per cent, to the gross 
earnings for the precedlng year, and fixing the operating expenses at 75 
per cent, (which was a considerably smaller percentage than required for 
several previous years). would show a balance of a trifle over S2,600,000 
available for payment of Interest and principal of equipment obligations, after 
caring for déficits from outside opérations, hlre of equipment, taxes, rentals, 
and Interest on receivers' certificates (presuniably those then outstandingi. 
The mortgage interest proposed to he paid out of earnings was .'^1,864,240. 
The interest on .iunior mortgages, for which no provision was made, was 
$1,287,579. 

Xotice of this pétition was, under order of the court, given to appellant, as 
w<-ll as to the trustées under the mortgages of 1905 and 1911, respectively. 
The trustées under the two latter mortgages appeared specially, neither con- 
senting to nor opposing the pétition. The appellant also appeared specially, 
oiijectlng that the notice given was insufflcient to enable it to détermine 
wbether it should ob,iect to the granting of the application or to the form 
of the order. Judge Angell thereupon made an order aiithorizing the issue 
of certificates in the amount, for the purposes, and wlth the character of 
lieu tliereunder, reeommended by the receivers (except in a minor respect later 
stated), and for the payment out of earnings of interest on mortgages aJid on 
principal of equipment obligations as so reeommended. The order was made 
without pre.iudice to the receivers' right to apply thereafler for authority to 
pay interest on the 1905 and 1911 mortgages in case the earnings should so 
.lustify. Appellant was also permitted to file, by a designated date, his answer 
to the receivers' pétition, and to object thereto in such form as it might be 
advised, and to move to set aside or modify the order with the same efEect 
as if its objections had been presented before the order was made. 

Ay)pellant in due season filed its answer, assailing the order for receivers' 
cei'tiflcates as made without jurisdiction, as unjustifled by the clrcumstances, 
and as a wrongful impairment of the securitles held by appellant's benefl- 
ciarles. The spécifie grounds of thèse objections wlll, so far as seems neees- 
sary, be stated in the progress of the opinion. The answer asked that the 
préviens order be vacated. Upon further hearing, Judge Sessions denied ap- 
pellant's application. 

Meanwhile, the Attorney General of Michigan had asked leave to intervene, 
alleging that the railroad property had been "permitted to deteriorate and its 
equipment has been permitted to r\m down without proiJer repalr or main- 
tenance of its traeks and roadbed, without supplylng new engines and cars 

20Ô F.— 2 
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and other equipment to replace worn-out and wortliless equlpinent, and said 
rallroad eompany bas thereby incapacltated itself for the performance of its 
duties as a common carrier to the people of the state of Mlchigan." Interven- 
tion was denled, but order was niade that the Attorney General be notified 
of ail proceedlngs which under ordluary rnles of procédure require notice, so 
as to permit the making of such application respectlug sucli proeeedings as the 
Attorney General might deem advisable, and as might be permitted by the 
court. 

Geller, Rolston & Horan, of New York City, and H. E. Spalding, 
of Détroit, Mich. (FI. E. Spalding, of Détroit, Mich., and Frederick 
(jeller and Edward H. Blanc, both of New York City, of counsel), for 
appellant. 

Miller, Smith, Paddock & Perry, of Détroit, Mich. (Sidney T. Mil- 
ler, of Détroit, Mich., of counsel), for American Brake Shoe & Foun- 
dry Co. 

VVhite & Case, of New York City, Boynton, McMillan, Bodnian, 
& Turner, of Détroit, Mich. (Roberts Walker, of New York City, and 
Henry E. Bodman, of Détroit, Mich., of counsel), for appellee Bank- 
ers' Trust Co. 

Henry M. Campbell, of Détroit, Mich., for appellees receivers. 

Beaumont, Smith & Harris, of Détroit, Mich. (Hal. H. Smith, of 
Détroit, Mich., of counsel), for appellee Crapo. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after stating the facts as above). [1] 
1. The bill in the suit in which the receivers were appointed and the 
order in question made was filed by a single creditor, wlio had no judg- 
ment and claimed no lien, and who thus had no standing (except by 
consent of the défendant) to seize the latter's property and apply it to 
the satisfaction of complainant's claim. None of those representing 
the mortgage interests were made parties. The suit is criticised as in 
efïect that of the railroad eompany and for the benefit of its stockhold- 
ing interests. But the objection that the bill was filed by a single un- 
secured creditor, without judgment or claim of lien, is waived, and 
stands as though it had never existed, when the défendant voluntarily 
appears, confesses the debt, admits its insolvency, and joins in the 
prayer for receivership. Such objection cannot, therefore, be raised 
by other creditors, who were not parties to the suit as brought; and 
the case will not be regarded as coUusive merely because the parties 
to the suit acted in accord and arranged together that the suit should 
be brought in a given court, and that the averments of the bill should 
be admitted bv the answer. In re Metropolitan Railway Receivership, 
208 U. S. 90, '110, 28 Sup. Ct. 219, 52 L. Ed. 403; Horn v. Père Mar- 
quette R. R. Co. (C. C.) 151 Fed. 626, 633. We hâve no doubt of the 
court's jurisdiction to entertain the creditors' suit and to appoint re- 
ceivers therein. 

[2] Nor is there any doubt of the power of a court of equity, in 
a proper case, through its receivers (which constitute the hand of the 
court), to borrow money necessary for conserving the property and 
continuing its opération, pending foreclosure, reorganization, ; or other 
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appropriate disposition. A railroad company owes a duty, not only 
to its creditors and stockholders, but, by virtue of its franchise, to the 
public as welli and a court which has undertaken the administration 
of railroad affairs is charg'ed with the duty of conserving and operating 
the property, so far as can practically be donc, for the benefit of both 
public and private interests. In the exercise of this duty of conserva- 
tion and opération, it may, in a proper case, make such repairs, re- 
placements, and betterments as are purely essential to such results, 
and may, in a proper case, make the certificates for such loans a lien 
even upon the corpus of the property, and, so far as necessary, prior 
to existing liens. The authority, however, to disturb existing liens, 
should be exercised with great caution, and should be carried no fur- 
ther than actually necessary to attain the desired resuit. Wallace v. 
Loomis, 97 U. S. 146, 152, 162, 24 L. Ed. 895 ; Miltenberger v. Rail- 
road Co., 106 U. S. 286, 309, 1 Sup. Ct. 140, 27 L. Ed. 117; Trust 
Co. V. Illinois Midland R. R. Co., 117 U. S. 434, 6 Sup. Ct. 809, 29 
L. Ed. 963 ; Atlantic Trust Co. v. Chapman, 208 U. S. 360, 371, 28 
Sup. Ct. 406, 52 L. Ed. 528, 13 Ann. Cas. 1155. While this power 
has been more often exercised in mortgage foreclosure cases, it is not 
limited thereto, but may be exercised in creditors' suits such as the one 
before us. Union Trust Co. v. Illinois Midland R. R. Co., supra, 117 
U. S. 458, 6 Sup. Ct. 809, 29 L. Ed. 963. Disbursements of the nature 
of those hère in question may, in a proper case, constitute expenses 
of conservation. Wallace v. Éoomis, supra; Union Trust Co. v. Illi- 
nois Midland R. R. Co., supra. 

[3] It is not necessary to the exercise of this power that the 
security holders whose liens are postponed be, by the bill, made 
défendants or otherwise brought in as parties to the creditors' 
suit. Of course, no order finally aflfecting liens should be made 
without giving to the holder of the afïected lien adéquate oppor- 
tunity to be heard. But it is not fatal to the validity of the or- 
der before us that appellant was not heard before the order originally 
passed. It is sufficient that it was given opportunity to be heard be- 
fore the order became practically effective. Union Trust Co. v. Illi- 
nois Midland :R. R. Co., supra, 117 U. S. 459, 6 Sup. Ct. 809, 29 L. 
Ed. 963. The opportunity so given was full and adéquate. The in- 
terests. of no other lienholder are injuriously afïected by the oraer 
made.;,,There is thus no lack of proper parties. The crucial questions 
are those of fact: First, whether the circumstances necessitated (for 
the purpose of conserving and operating the railroad property) the 
borrowing of mpney for making the purchases and payments provided 
by the order ; and, second, securing the money so borrowed in the way 
so provided. ; . ' 

[4], 2. We think the District Court did not exceed the liniits of a 
proper discrétion in authorizing the borrowing of $1,700,000, made up 
as folIow4^ ■F^r new rail, $525,000; for new equipment, $775,000; 
three néw èngine houses, $150,000; three coaling plants, $100,000; 
two yards, $100,000; three new dépôts, $50,000. Judge Sessions well 
said: " '. . , 

"If it Is necessary tp the existence of this railroad that It hâve new equip- 
ment,' and that betterments be added In order that It may serve the public, 
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and in order tliat it ma y be permitted to continue to exist as a railroad, and 
in order that it may préserve its intejrrity and its uset'ulness as a railroad, 
then tlie court lias tlie iiower to provide a wuy for tlie performance of tliat 
duty." 

We construe Judge Sessions' opinion as holding that the equipment 
and bettennents mentioned were necessary for the purposes just 
stated. While Judge Angell filed no opinion, we think we hâve the 
right to infer from the terms of his order that he held a like 
view. The concurring views of thèse two judges should not be 
lightly disturbed. We think the record sustains that view. The new 
rail was not to be nsed for extensions, but to replace lighter and worn- 
out rail in varions parts of the System in ilichigan (except some on 
the Indiana line), withont référence to the existence of mortgage liens. 
Judge Sessions said (and we think rightly) : 

"Tiie pnrcliuse of tiie new rails and tlie reconstvneting of a portion of tlie 
line of tlie rond is notliiug more tlian the repairing of the road." 

The new equipment was in large part to take the place of worn out 
and old equipment. There was shown to be crying need both of the 
new equipment, the engine houses, coaling plants, and additional yard 
room. Two of the engine houses were to supply the place of prac- 
tically useless structures; the third to take the place of one occupied 
jointly with another road, with stalls too short and table too light for 
the modem engine, and so located that incoming and outgoing engines 
must cross the tracks of other companies, causing considérable delays. 
One of the coaling plants to be replaced was "about ready to fall on ac- 
count of decay" ; another was to take the place of a plant lately burned 
and where locomotives and trains are now coaled practically by hand — ■ 
a witness stating that on one winter morning he counted 36 engines 
waiting for coal, and, according to his recollection, 20 of them frozen 
up. We understand that the two new yards are merely extensions of 
présent yards, and that the extensions are needed to overcome serions 
congestion. While the need of new dépôts is perhaps not shown to 
be as urgent as in the case of the other proposed structures, they were 
apparently regarded by the court as immediately necessary and for 
the conservation and proper opération of the System. Judge Sessions 
vvell said, that: 

"The depriving of a road of immédiate and necessary iniprovements, such 
as station houses, such as roadbeds, is siniply another way of dissipating and 
destroying the value of the road." 

The amount of this item is but $50,000. 

We are also satisfied that the District Court did not exceed its dis- 
crétion in authorizing the borrowing of $1,800,000 for paying the 
principal of equipment obligations maturing during the year ending 
April 30, 1913. The equipment was held under six separate trusts. 
The aggregate purchase price of the equipment upon which the prin- 
cipal payments were proposed to be made exceeded $14,000,000, of 
whicIT less than $5,000,000 remained unpaid. Nearly three-quarters 
of the latter amount was secured upon equipment purchased but little 
more than two years previously. That purchased in earlier years, and 
presumably more greatly depreciated in value, was in larger propor- 
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tion paid for. On the oldest equipment (which cost over $5,5OO,OO0j 
but $650,000 remained unpaid, and that amount was to be entirely 
paid under the order in question. The payment of the $1,800,000 
vvould leave unpaid but little over $3,000,000 principal, as agamst over 
$14,000,000 purchase priée. This equipment was essential to the 
opération of the road. Its loss, through default in payment therefor, 
vvould seriously hamper, if not cripple, the road's opération. Pre- 
sumably its value was such as to justify complète payment. 

It is true that the earnings were chargeable, in advance of interest 
on mortgages, with ail the classes of items making up the $3,500,000 
of certihcates, and to the extent to which earnings were improperly 
diverted to interest payments borrowing would not be justitied. It, 
however, it would hâve been proper to borrow money to pay the in- 
terest in question, no injustice has been done. Apart from the pro- 
priety of giving loans for interest payments priority over the lien of 
appellant's mortgage, it was clearly proper to borrow money to pay 
the interest on the "divisional mortgages," including the Indiana and 
Canadian lines ; for default in such payment would naturally lead to 
foreclosure, with danger of dismemberment of the system, and the 
record is convincing that such dismemberment is against not only the 
public interests, but those of junior incumbrancers, including appel- 
lant. 

3. The important question is whether conditions justified making the 
lien of the receivers' certificates prior to that of appellant's mortgage. 
The reason assigned for the priority given the lien of the certificates 
is that appellant's mortgage is the first of the "system" mortgages, and 
that, as the expenditures concerned are for conserving the System, the 
lien thereunder should antedate appellant's lien, and that if subordinate 
to the latter lien the certificates would not be salable. Broadly speak- 
ing, this plan of priorities seems justified. The expenditures for rail, 
new equipment, engine houses, coaling plants, yards, and dépôts in- 
creased the value of the system, and thus to an extent (although not 
to the full extent of the disbursements) increased the value of appel- 
lant's lien. Moreover, the discharge of obligations for equipment on 
wKîch appellant has a lien would normally increase its security. Again, 
it cannot well be complained that interest on the mortgages of the 
"constituent" companies (the three original divisions) is in fact bor- 
rowed, and so given a standing prior to appellant's lien ; for those 
mortgages being ahead of appellant's, and their properties covered by 
the latter's lien, it cannot sensibly préjudice appellant's rights that the 
interest is paid and made a separate lien, rather than left in arrears 
and added to the principal lien. 

The interest on the Indiana securities stands on a somewhat difîer- 
ent basis, for appellant's mortgage is not directly a lien upon the Indi- 
ana Une. But, apart from the considération of preventing dismem- 
berment through default in Indiana interest, we think its payment 
Works no injustice to appellant; for while the earnings of the Indiana 
mileage do not appear, and it is thus not affirmatively shown that its 
net earnings are such as to provide for interest charges, yet the court 
may judicially notice that the Indiana mileage is part of the important 
line between Grand Rapids and Chicago, necessary to the Chicago con- 
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nection, and presumably its value to the System is such as to warrant 
its rétention to the extent of paying the small annual interest ($27,- 
000) upon its mortgage indebtedness. 

In the nature of things, appellant is, at the best, bound under the 
gênerai plan of the order to suffer some impairment of its lien. So 
far as such impairment is necessary to the conservation of the road, 
and the performance of its public and private duties, appellant must 
submit to the impairment. And such seems to be the situation with 
référence to the purchase of new equipment, rail, engine houses, coal- 
ing plants, yards, dépôts, interest on mortgages of constituent com- 
panies and on the Indiana mortgage, and the payment of principal and 
interest on existing equipment obligations. But appellant should not 
be called upon to suffer impairment of security further than actually 
necessary for conservation and due opération of the system. We are 
disposed to think that in two respects the order unduly adds to appel- 
lant's burden : 

(a) It has no direct lien upon the Canadian lines. Interest upon the 
indebtedness charged on those lines is in practical effect to be bor- 
rowed, and the indebtedness, therefore, given priority over appellant's 
security. Such interest is, therefore, to be paid to the ultimate préj- 
udice of appellant, unless the net earnings of the Canadian lines avail- 
able to the receivership provide therefor, and except to the extent that 
appellant is benefited by avoiding foreclosure on the Canadian lines. 
Appellees insist that thèse lines hâve net earnings available to fully 
meet interest charges, and that thus appellant is not injured. The 
margin of net profit from récent opérations appears small, and the 
Canadian lines are being operated under a Canadian receivership ; the 
money being disbursed only by order of the Canadian courts. Ap- 
pellees say that "the order appealed from does not direct the Mich- 
igan receivers to pay the Canadian interest out of Michigan earnings," 
and that "it cannot be assumed that thèse receivers will use this dis- 
crétion by applying Michigan earnings to pay Canadian interest." 
We are disposed to think that appellees should be taken at their word, 
and that the order should be so modified as to pennit the payment of 
Canadian interest only out of net Canadian earnings. 

(b) With respect to appellant's lien on equipment : As to that al- 
ready bought since the organization of the présent company in 1907, 
and that to be bought through the médium of the receivers' certificates, 
appellant is confronted with the légal question (upon which we ex- 
press no opinion) whether the lien of its mortgage, under the after- 
acquired property clause, is prior to the hen of the securities given by 
the présent company. The order makes the certificates a first lien 
upon ail; the new equipment purchased, as well as on the $650,000 of 
equipment : obligations entirely discharged (in case the same shall be 
açquired by or for the receivers), and "through such obligations an 
ultimate first lien on ail the equipment which now directly or indi- 
rectly sec,iwes such obligations," as well as on any other equipment' 
obligation^/acquired byi the receivers representing principal equipment 
payments authorized to be met. Moreover, as to the equipment re- 
leased ,by, the payment of existifig equipment obligations, the order not 
only provides for making the certificates an ultimate first lien thereon, 
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but authorizes a trust agreement under which the title to and owner- 
ship of ail such new equipment, and the ownership of ail said equip- 
ment obligations, shall rest in such trustée, for the benefit, not only 
of certincate holders, but "of any future securities, issued in pursu- 
ance of any plan of reorganization, for the refunding of such cer- 
tificates in whole or in part." The complaint that certificates are to be 
issued in part for purchase of equipment (or the payment of obliga- 
tions therefor) on which appellant's mortgage may not become an 
effective lien, is not, we think, fatal to the order. Appellant asserts 
the priority of its lien over that of subséquent mortgages, and the 
necessity of the equipment for preserving the integrity of the railroad 
property is apparent. But we see no reason to provide now for re- 
organization possibilities ; and, in order to avoid, so far as possible, 
any foreclosing of or préjudice to appellant's rights, we think the or- 
der should contain an express provision that nothing contained in it 
shall impair any otherwise existing right in appellant to be subrogated 
to the lien of the certificates upon both classes of equipment, old and 
new, to the extent that such equipment may not be subjected to or be 
sufficient for the payment of the certificates, nor shall it create any 
new priority, save the lien of the certificates themselves, as against the 
lien of appellant's mortgage, in so far as it may by law attach to the 
equipment. 

4. Appellant complains of the direction to the receivers to pay the 
interest on appellant's mortgage, as tying its hands by preventing 
foreclosure, thus precluding relief from a burdensome situation. Un- 
der ordinary conditions, appellant could not be heard to complain of 
the payment of interest to itself, and thus of a prévention of a def ault 
which would give right of foreclosure. Lloyd v. C. & O. S. W. Ry. 
Co. (C. C.) 65 Fed. 351, 356. But the situation hère is a peculiar one. 
The order in question was made nearly a year ago. The estimated 
net income from opération for the then ensuing year, in view of which 
the order in question was made, added to the amount expected to be 
realized from the certificates, bid f air to lack several hundred thousand 
dollars of meeting the payments contemplated during the ensuing year, 
including interest on underlying mortgages, principal and interest on 
equipment obligations, new equipment purchases, the making of bet- 
terments and the meeting of current, matured obligations; and this 
without providing for the payment of the principal of more than $4,- 
000,000 of receiver's certificates, unmatured equipment obligations 
(maturing, in part, from year to year thereafter) of more than $3,000,- 
000, besides at least $5,000,000 of debentures maturing July 1, 1912, 
to say nothing of more than $1,200,000 of interest on junior incum- 
brances. 

If, as seemed not unlikely when the order was made, an indefinite 
continuance of the receivership is to resuit in a constantly increasing 
indebtedness prier to appellant's mortgage, appellant can, we think 
equitably complain of the déniai of opportunity to foreclose. The 
record does not advise us of the salable value of the railroad prop- 
erty. But, to say the least, it may well be that further considérable 
increase of indebtedness prior to appellant's mortgage will seriously 
impair, if not destroy, its value. The object of a creditors' suit is not 
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to permanently or indefinitely tie up the property, but merely to con- 
serve and operate it pending ultimate disposition, to marshal its as- 
sets, and in some suitable manner to dévote them to the payment or 
security of its indebtedness. We are not advised of the receiver's 
plans for the coming year, nor should we attempt to forestall the exer- 
cise^ of discrétion by the District Court. Under the circumstances, 
we content ourselves with suggesting that our action upon the présent 
order must not be tal<en as indorsing the propriety of further increas- 
ing the indebtedness prior to appellant's mortgage in injury to that 
security, without leaving appellant free to protect itself by foreclosure. 
Should that question later arise, it can then be determined. 

The order appealed from should be modified as suggested in sub- 
divisions (a) and (b) of paragraph 3 of this opinion. In other re- 
spects, it is afîfirmed. The costs of the appeal will be divided. 



PRITCHAKD V. McLEOD et al. 

(Circuit Court of ApiJeals, Nintli Circuit. May 5, 1913.) 
No. 2,200. 

1. Mines and Minekals (§ 55*) — Mining Claims — Sale — Consthuction. 

Wliere a contniot for tlie sale of certain miniiig claluis provldcd that 
plahitilï agreed to sell find défendants asreed to buy the clalnis in eontro- 
versy, and that the Intent of the agveenient was that the plaintitï wold 
to défendants ail his uil and yersonal proiierty, etc., for a specilied 
snm, $1,000 of which was pald in cash, .$2,500 evideuced by two notes, 
and the balance froui the proeeeds of the clahus to be derived froni 
subséquent workings, the contract was an absolute contract of .sale, aud 
not a niere option. 

[Kd. Note. — For other cases, see Mines and Minerais, Cent. Uig. §§ 
15:5-105; Dec. Dig. § 55.*] 

2. Mines akd Minerals (§ 55*) — Mining Claims — Contract to l'uKciiASE — 

PURCHASE PKICE — CoNDITlONAL LlABILlïY. 

Where the balance of the purchase priée of certain mining claims was 
payable only ont of the gross output of the claims, défendant could not es- 
cape performance by willfuUy neglecfing to work the claims and pro- 
dtice the fund from whieli the payments were to be made, though there 
was no clause in the agreemeut bindiug him to do so. 

[Ed. Note. — For other cases, see ilines and Minerais, Cent. Dig. {| 
153-105; Dec. Dig. § 55.*] 

3. Mines and Minerals (§ 55*) — Sale— Intent — Fleading. 

Where a contract for the sale of certain mining claims was nneertain 
as to whether the purchaser's obligation to pay the balance of the price 
was conditional or vnicon<litionaI, it was proper in au action thereon for 
the seller to plead its intent and meaning as he consti'iied it, by alleging 
that tlie balance was to be paid withiu a reasouable time, which had 
elapsed. 

flikl. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 
153-105 ; Dec. Dig. § 55.*] 

4. Mines and Minerals (§ 55*) — Sale — Balance op Pbice — Payment — Cré- 

ation OF Fund. 

Whei'e a contract for the sale of mining claims provided that the pur- 
chaser should pay a balance of the price ouly by application of 25 per 

*For other cases see same topic & § kdmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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cent, of the gross output of the claims, it was hls duty to use reasonable 
diligence to create the fund by working the mines, and his failure to 
do so for more tlian four years was sufficient to raise a rebuttable pre- 
sumption of breach. 

[FA. Note.— For other cases, see Mines and Minerais, Cent. Dig. §§ 
1.5.3-165; Dec. Dig. § 55.*] 

5. Mines and Minerals (§ 55*)— Sale — Balance or Pbice — Pavment from 

Pboceeds — Défenses. 

Where a contract for the sale of mining claims provlded that a bal- 
ance of the price should be paid out of the proceeds of the mines, it 
would be presumed that the claims contaiiied minerai ; and the hurden 
was on the défendants to rebut suoh presumption, and show that they 
were barren in défense, if such was the fact. 

[Ed. Note.— For other cases, see Mines and Minerals, Cent. Dig. §§ 
153-165 ; Dec. Dig. § 55.*] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska; Thomas R. Lyons, Judge. 

Action by Alfred J. Pritchard against George K. McLeod and oth- 
ers. The plaintiff, as vendor, seeks to compel the défendant Mc- 
Leod, the vendee, to pay the stipulated purchase price of certain min- 
ing claims situate in Alaska. From a judgment sustaining a gênerai 
demurrer and dismissing the suit, plaintiff appeals. Reversed. 

The contract upon which the action is based is as follows: 

"Mémorandum of agreenient niade and entered into this seventh (7th) day 
of April, nineteen hundred and eight (1908), between Alfred J. Pritchard, of 
Seattle, Wash., the party of the flrst part, and George K. McLeod, 31 Nassau 
Street. New York, the party of the second part : 

"Whereas, the party of the first part agrées to sell and the party of the 
second part agrées to buy ail the placer mining claims (with the exception of 
one certain claini in the vlcinity of Dearborn Discovery on the Inmachuk), 
also warehouses, houses, stables, china, and centrifugal pumps, boilers, en- 
glues, one liorse, scows, tents, forges, stoves, hoes, belts, machinery, and tools 
of every description, camp outfit of every description, and lots and water 
rights owned by said party of the flrst part in the Fairhaven mining district, 
district of Alaska, for the sura of thirty thousand dollars ($30,000.00) upon 
the following ternis and conditions: 

"1. One thousand dollars ($1,000) down, the receipt wliereof is hereby ac- 
knowledged. 

"2. One thousand flve hundred dollars ($1,500) note due and payable on 
November 6, 1908. 

"3. Two thousand flve hundred dollars ($2,,500) note due and payable April 

6. 1909. 

"4. Twenty-flve (25) per cent, of the gross output of gold taken from any 
of the claims or fractions of claims sold by the party of the first part to 
the aforesaid party of the second part to be pald over upon deuiand to said 
party of the first part until the suni of twenty-five thousand dollars ($25,000) 
is paid in fuU. 

"5. That the party of the first part upon his return to Seattle will e.\ecute 
quitclaim deeds, subject to the conditions of this agreenient, hi favor of .said 
party of the second part to cover aforesaid mentioned placer mining claims, 
lots, water rights, and bill of sale of ail Personal property above outlined. 

"6. The proceeds of any articles of camp equipment that hâve been sold 
by the agent of the party of the flrst part previous to the date of this agree- 
ment to belong to the party of the flrst part. 

"7. The proceeds of any articles that may be sold after the date of this 
agreement to belong to the party of the second part. 

■■8. That the party of the second part will allow H. I. Dearborn the use 
of horse to clean up his winter dump. 

•For other cases eee same topic & § mcmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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"9. That the party of the first part wlll exécute an order to hls agent to- 
turn over everythlng to the party of the second part. 

"10. The Intent and purpose of this agreement Is that the party of the 
flrst part sells to party of the second part ail his real and Personal prop- 
erty, of whatsoever nature, kind, or description, now owned by party of the 
first part in the sald Fairhaven mining district, district of Alaska, and said 
party of the flrst part undertakes to exécute ail necessary deeds and trans- 
fers when called upon to do so, with the sole exception of one placer mining 
claim near Dearborn's Discovery (so-called) on the lower Inmachuk river. 

"Signed and sealed and delivered the day and year first above written. 

"[Signed] Alfred J. Prltchard. [Seal.] 

"George K. McLeod. [Seal.]" 

"The plaintlfC attaches a copy of the contract to the complalnt, and allèges 
that the two notes therein called for were executed and delivered to him, and 
that he Is still the holder thereof ; that no part of the notes has been paid, 
and that, with the exception of the $1,000 pald at the time of the exécution 
of the instrument, no payments hâve ever been made; that he, the plain- 
tiff, has performed, and is ready and willing to perform, the agreement r 
"that it was understood and agreed that the said $25,000 (named in the con- 
tract) should be paid within a reasonable time; that more than a reaspn- 
aWe time has elapsed since the making of said agreement; that the défend- 
ant George K. McLeod has neglected to mine said promises, or to extract 
gold therefrom, whereby and on account of which ail of said moneys are now 
due and payable"; and that, although plalntiff has tendered a deed, de- 
fendant fails and refuses to pay the purchase price, or any part thereof. 

William H. Gorham, of Seattle, Wash., and G. J. Lomen, of Nome,. 
Alaska, for appellant. 

Ira D. Orton, of Seattle, Wash., for appellees. 

Before GILBERT, Circuit Judge, and WOLVERTON and DIET- 
RICH, District Judges. 

DIETRICH, District Judge (after stating the facts as above). [1] 
The view that the agreement is a mère option is untenable. Ihe 
"party of the first part agrées to sell and the party of the second part 
agrées to buy. * * * -jj^g intent and purpose of this agreement 
is that the party of the first part sells to the party of the second part 
ail liis real and Personal property," etc. So reads the instrument. The 
obligation of McLeod to pay the items of $1,500 and $2,500 (evidenced 
by iwo promissory notes), upon November 6, 1908, and April 6, 1909, 
respectively, is absolute, and wholly independent of any contingency 
whatsoever. 

[2] The question whether or not the remaining $25,000 is payable 
conditionally or unconditionally is not so clear, and perhaps should be 
finally answered only in the Hght of ail the circumstances surround- 
ing the exécution of the agreement. Nash v. Towne, 5 Wall. 689, 
18 L. Ed. 527; Canal Co. v. Hill, 15 Wall. 94, 21 L. Ed. 64; Mer- 
riam v. United States, 107 U. S. 437, 2 Sup. Ct. 536, 27 L. Ed. 531. 
The most favorable view to the défendant is that this balance was 
understood to be payable only out of a specified fund, namely, the 
gross output of the claims, and that the defendant's obligation was 
therefore, to a degree, made contingent upon the coming into exist- 
ence of such a fund. But whether such was the intent of the provi- 
sion, or whether the only purpose thereof was to furnish a measure 
of security to the vendor, need not now be decided, for in either view 
the complaint states a cause of action. It is elementary that wherc 
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payment is to be made out of a spécifie fund, which ît is the duty of 
the obligated party to create, or where the time of payment is dépend- 
ent upon a condition subject to his control, he cannot escape per- 
formance by willfully neglecting to discharge his duty. In Nunez v. 
Dautel, 86 U. S. (19 Wall.) 560, 22 L. Ed. 161, where the contract 
provides for payment out of the proceeds of a crop or money raised 
f rom some other source, the court said : 

"Xo time having been specifled within whicli the crop sliould be sold or the 
money raised otherwise, the law annexed as an incident that one or tlie 
other should be done within reasonable time, and tliat the sum admitted to 
be due should be paid accordingly. Payment was not conditloual to tlie ex- 
teut of dependiug wliolly and finally upon the alternatives mentioned. The 
stipulations secured to the défendants a reasonable amount of time within 
wliich to procure in one mode or the otlier the nieans necessary to nieet the 
liability. Upon the occurrence of eitfier of the events nanied, or the lapse of 
•such time, the del)t becanie due. It could not bave been the intention of the 
parties tliat if tlie crop were destroyed, or froni any other cause could never 
be sold, and the défendants could not procure the money from any other 
source, the debt should never be paid. Such a resuit would be a mockery of 
justice." 

See, also, Smithers v. Junker (C. C.) 41 Fed. 101, 7 L. R. A. 264; 
Johnston v. Schenck, 15 Utah, 490, 50 Pac. 921 ; Hood v. Hampton 
Plains, etc., Co. (C. C.) 106 Fed. 408: Page v. Cook, 164 Mass. 116, 
41 N. E. 115, 28 h. R. A. 759, 49 Am. St. Rep. 449; Toombs v. Con- 
solidated M. Co., 15 Nev. 444; Ray v. Hodge, 15 Or. 20, 13 Pac. 
599; Skidmore v. Eikenberry, 53 lowa, 621, 6 N. W. 10. 

It is said that there is no clause in the agreement binding the pur- 
chaser to mine the property ; but such an obligation is impHed. He 
agreed to buy the property for the stipulated price of $30,000. That 
$25,000 of the amount was to be paid out of the proceeds arising from 
operating the property does not alter the fact that he received the 
entire considération for the $30,000. In the defendant's view, it 
would necessarily be the case that he could, without paying any con- 
sidération, maintain possession of the property indefinitely, and hold 
it subject to the opération of the contract without limit of time; for 
such are his rights so long as the contract remains in force, and by 
hypothesis there could be no breach thereof by the défendant so long 
as he fails to operate the property and produce a gross output. He 
could even go further: Under the last clause of the agreement he 
has the right to demand deeds of conveyance, and therefore, if his 
theory is correct, he may not only remain in possession, but he may 
acquire the absolute title, without paying any considération. Im- 
perative, indeed, must be the letter of an agreement to justify an in- 
terprétation fraught with such results. If in the light of the condi- 
tion of the parties, and the circumstances surrounding the exécution 
of the instrument, the obligation to operate the property ought not 
to be implied, the défendant may show the f acts at the trial ; but upon 
the face of the instrument efïect must be given to such implication. 

For any one of three reasons, therefore, it must be held that a 
cause of action is stated : 

(1) The obligation to pay the $4,000 evidenced by the two notes, be- 
ing absolute and long since matured, is a sufficient basis for recovery. 



28 205 FEDERAL REPORTER 

[3] (2) The written instrument sued upon being uncertain touching 
the question whether the obligation to pay the $25,000 is conditional 
or unconditional, it was proper for the plaintifif to plead its intent and 
meaning as he construes it. This he has donc by alleging that this 
amount was to be paid within a reasonable time, and that sucli time 
has elapsed. If thèse averments, which serve as the basis of paroi 
évidence, not to contradict, but to give certainty to, the terms of the 
instrument, are true, the entire obligation is both absolute and present- 
ly payable ; and upon demurrer they must be assumed to be true. 

[4] (3) If we construe the agreement as imposing an obligation 
upon the défendant to pay the $25,000 only by the application of 25 
per cent, of the gross output of the mining daims, then it was his 
duty to use reasonable diligence to create snch a fund. 2 Page on 
Contracts, § 1154; 9 Cyc. 611. More than four years elapsed after 
the exécution of the agreement before this action was commenced, 
and it appears that during ail that time he wholly failed to mine the 
premises, or to extract gold therefrom. Even if the averment that an 
vmreasonable time has elapsed were disregarded, the length of the 
period is sufficient to raise a rebuttable presumption to that effect. 
Nunez v. Dautel, supra. 

[5] From the fact that the parties agreed upon this source of pay- 
ment, it must also be presumed that the claims contain gold, and if 
such is not the fact the burden is upon the défendant to overcome such 
presumption, and to establish as a matter of défense that they are 
barren. 

It follows that the judgment sustaining the demurrer and dismiss- 
ing the suit was erroneous, and it will therefore be reversed, and the 
cause remanded for further proceedings. 



LOTT V. UNITEO STATES. 

(Circuit Court of Aypeals, Ninth Circuit. Stay 5, 1013.) 

No. 2,201. 

Indians (§ .'54*) — Rea.so.\atjle Sale — S.yle to Indians — Solicitikg and In- 
ciTiNO Sale. 

Cr. Code Alaslw, § 142 (Act Mardi ,*?, 1800, c. 429, :Î0 Stat. 1274), as 
origiiially enacted, made tlie act of seJlint; intoxicating liquor to Indiaus 
a misdemeanor only. By Act Feb. 6, 1000, c. .SO, § 0, :!5 Stat. 603, the 
severity of tlie puuislinumt was increased and tlie ott'eiise was inade a 
felony by Cr. Code, § 335 (Act Mareli 4, 1900, c. ;i2], 35 Stat. 1152 [U. S. 
Comp. St. Supp. 1011, p. 1687]). HeU, that it would not be presumed 
that the ciiange nialviug the offense a felony was intended also to make 
it an offense for an Indian to solicit or purchase liquor, and hence, iiot- 
wltlistanding section 218, Peu. Code Alaska, adopts the conimon law of 
England except as niodified by statute, and at connnon law one who 
solicited anotlier to commit a felony committed an indictable offense, 
an Indian who induced another to sell whisky to hiin was not punisliable 
for soliclting and inelting another to commit a crime. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 60; Dec. Dlg. 
§ 34.*] 

•For other cases see same topic £ § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the First 
Division of the Territory of Alaska; Thomas R. Lyons, Judge. 

Dan Lott was convicted of soliciting and inciting another to com- 
mit the crime of furnishing Hquor to an Indian, and he brings error. 
Reversed and remanded, wth instructions to dismiss. 

The plaintiflf in error was convicted In the Commissioner's Court in Alaska 
of the offense of soliciting and inciting anotlier to commit the crime of fur- 
nishing liquor to an Indian, in that he solicited and incited the other to 
sell whisky to hlni, the said plaintiff in error. he being an Indian. An ap- 
peal was taken to tlie District Court, where the matter was brought on de 
novo, and the plaintiff in error was again found guilty. A demurrer was 
interposed to tlie complaint, on the ground tliat the facts set fortli therein 
did not constitute a crime, and a motion in arrest of judgment was made 
on the same ground. The conviction was had under section 142 of the 
Alaska Criminal Code (Act March 8, 1899. c. 429, 30 Stat. 1274, as amended 
by Act Feb. 6, 1909, c. 80, § 9, 35 Stat. (i03), whieh provides as folio ws: 
"That if any persoii shall, without the autliority of the T'nited States, or some 
authoriued officer tliereof, sell, barter, or give to any Indian or half-breed 
who lives and associâtes with Indians, any si)irituous, malt, or viuous liquor, 
or intoxicating extracts, sucli persou shall be fiued not less than one huii- 
dred nor more than flve hundred dollars or be iniprisoned in the peuitentiary 
for a term not to exceed two years." 

Kazis Krauczunas, of Ketchikan, Alaska, and Wm. J. Claassen, of 
Seattle, Wash., for plaintiff in error. 

Roy V. Nye, Asst. U. S. Atty., of Ketchikan, Alaska. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
Cjuestion which this case présents is whether an Indian, who attempts 
to purchase liquor from another or solicits another to sell him liquor, 
solicits or incites the other to commit the offense prohibited by sec- 
tion 142 of the Alaska Criminal Code, so as to be liable to indictment 
and punishment therefor. That statute does not difïer in its essential 
features from the ordinary state statutes prohibiting the sale of in- 
toxicating liquors, except in the fact that it provides for punishment 
in the penitentiary for a term not to exceed two years, and therefore, 
under section 335 of the new Criminal Code, the offense is made a 
felony. It is uniformly held that statutes prohibiting the sale of 
intoxicating liquors are directed against the act of selling only, and 
that the offense is committed only by the vendor or some one who 
aids him in selling, and that the purchaser and those who aid him in 
the purchase are not guilty of aiding or abetting in the commission 
of the offense. 

In Wakeman v. Chambers, 69 lowa, 169, 28 N. W. 498, 58 Am. 
Rep. 218, the court said : 

"The sale of intoxicating liquor is lawful at common law, and it becomes 
unlavv'ful simply because the statute so provides. Under the statute, the 
sale, or keeping with intent to sell, is a public offense, because the statute so 
déclares. The statutory crime is bounded by tlie statute creating it, and the 
statute opérâtes on, and lias for<'e and effect against, the persons therein 
named, and no others. As the prohil)itory statute does not provide that the 
purchaser is guilty of any crime, it seems to us this fact practically end» 
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the inqulry. If sucli liad been the intent, it would certainly hâve been so 
provided In express terms." 

In State v. Baden, 37 Minn. 212, 34 N. W. 24, the court said that 
the prosecuting witnesses were not accomplices within the meaning 
of the statute. 

"The section of the statute under whieh thls prosecutlon is brought Is di- 
rected agalnst the seller, not the purchaser." 

In Commonwealth v. Willard, 22 Pick. (Mass.) 476, the court held 
that a purchaser of intoxicating liqtiors sold in violation of law was 
not subject to prosecution. The court said : 

"The statute imposes a penalty upon any person who shall sell. But ev- 
ery sale implies a purchaser ; there must be a purchaser as well as a seller. 
» * * This must liave been known and understood by the Législature. 
Now, if it were intendod that the purchaser should be subject to any pen- 
alty, it is to be presumod that it would hâve been déclarée! in the statute, 
elther by imposing a penalty ou the buyer in terms, or by extending the pénal 
conséquences of the proliibited act to ail persons aidlng, counsellng, or en- 
eouraging the principal oft'ender." 

In Harrington v. State, 36 Ala. 236, the indictment was for violat- 
ing the law prohibiting the sale of liquor to slaves. The court said : 

"The statutory offense conslsts in the act of selling, not in that of buy- 
ing; and neither the purchaser, nor one parti cipating in the purchase, can 
be deemed an aeeomplice of the seller." 

In State v. Teahan, 50 Conn. 92, the court said: 

"The fact that the question has not before been raised in thia state Is an 
indication that tlie almost uuiversal sentiment of the profession is that the 
purchaser is guilty of no offense." 

And referring to the statute which provided that every person who 
shall aid or abet, etc., another to commit any offense, might be prose- 
cuted and punished as if he were the principal ofïender, the court 
said: 

"But we are satisfled that the purchaser is not an abettor of the offense 
within the meaning of the statute. * * * The abettor, within the mean- 
ing of the statute, must stand in the same relation to the crime as tlie crim- 
inal — approach it from the same direction, toucli it at the same point. This 
Is not the case with the purchaser of liquor. His approach to the crime Is 
from the other side ; he touclies it at wholly another point." 

In State v. Rand, 51 N. H. 361, 12 Am. Rep. 127, the court ap- 
proved the language of Chief Justice Shaw in Commonwealth v. 
Willard : 

"That such a prosecution is unprecedented in this state 'shows very 
strongly what lias been understood to be the law upou the subject.' " 

Similar décisions are State v. Miller, 26 W. Va. 106; Dale v. State, 
90 Ark. 579, 120 S. W. 389; Keith v. State, 38 Tex. Cr. R. 678, 44 
S. W. 847; Hiers v. State, 52 Fia. 25, 41 South. 881 ; State v. Cul- 
lins, 53 Kan. 100, 36 Pac. 56, 24 L. R. A. 212; State v. Turner, 83 
Kan. 183, 109 Pac. 983; State v. Clark, 66 Vt. 309, 29 Atl. 461: 
State v. Smith, 135 lowa, 523, 113 N. W. 336; Reed v. State, 30 
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0kl. Cr. 16, 103 Pac. 1070, 24 L. R. A. (N. S.) 268. In the case last 
cited, the court said : 
"We know of no law that prohibits the purchase of liquor." 

But it is urged that the authorities above cited are not applicable 
hère for the reason that the offense is made a f elony, and that section 
218 of the Pénal Code of Alaska adopts the common law of England 
as adopted and understood in the United States, and provides that 
it shall be in force in Alaska except as modified by statute, and that 
at common law it was an indictable offense to incite any one to the 
commission of a felony. We do not find that those considérations 
are conclusive of the question. The fact that the offense of selling 
liquor to an Indian in Alaska has been made a felony is not in itself 
alone ground for holding the plaintiff in error indictable for soliciting 
a sale to himself. The nature of the principal oft'ense, whether a 
felony or a misdemeanor, makes no différence as to the liability to in- 
dictment of one who solicita the commission thereof. At common 
law, he who solicits another to commit either a felony or a misde- 
meanor, is guilty of the misdemeanor of solicitation, and it was gen- 
erally held immaterial whether the thing proposed was technically a 
felony or a misdemeanor. 1 Bishop's New Cr. L. § 768 ; Rex v. 
Higgins, 2 East, 5 ; Rex v. Phillips, 6 East, 464 ; State v. Keyes, 8 
Vt. 67, 30 Am. Dec. 450. It may be conceded that the common law 
is extended to Alaska, and that Congress is clothed with full législa- 
tive power over that territory, and may provide for the punishment 
therein of those offenses which are punishable at common law, with- 
out specifically defining the nature thereof. But the question hère 
is : What was the intention of Congress in enacting the law ? Was 
it intended to make unlawful the act of purchasing intoxicating liq- 
uor? If the answer is in the négative, it follows that an Indian who 
attempts to purchase intoxicating liquor, or solicits another to sell it 
to him, is guilty of no offense. 

The meaning of the act should be found in the light of the anterior 
législation on the same subject, législation not of Congress only, but 
of the States, and the décisions of the courts, and the gênerai under- 
standing as to the meaning and scope of similar statutes, resulting, in 
a sensé, in a common law of the states on that subject. Section 142 
of the Criminal Code of Alaska, as it was originally enacted, made 
the act ôf selling intoricating liquor to Indians a misdemeanor only. 
In February, 1909 (Act Feb. 6, 1909, c. 80, § 9, 35 Stat. 603), it was 
so amended as to increase the severity of the punishment. The 
amendment did not déclare the violation of the section to be a felony, 
but such is the effect of section 335 of the Criminal Code of 1910. 
Congress must hâve been aware of the universal ruling of the courts 
that under laws prohibiting the sale of intoxicating liquors the pur- 
chaser committed no offense. We are not justified in assuming that, 
in so amending the law and increasing the punishment for its viola- 
tion, it was the intention to make criminal, and subject to punish- 
ment as a crime, the act of purchasing or attempting to purchase in- 
toxicating liquors, which theretofore had been innocent acts. If such 
had been the intention of Congress, it is but reasonable to présume 
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that it would hâve been expressed in such clear terms as to admit of 
no doubt. In the absence of such express législation, we are authoriz- 
ed to présume that Congress deemed it of greater advantage to the 
government in enforcing the law to leave the Indian who might suc- 
ceed in purchasing liquor in Alaska free to testify in the courts 
against the seller thereof, than to punish the Indian for purchasing, 
or offering to purchase, the same. 

The judgment is reversefl, and the cause remandcd, with instruc- 
tions to dismiss the complaint. 



GLOBE & RUTGERS FIRE INS. CO. v. ALASKArORïLAND PACKERS' 

ASS'N. 

(Circuit Court of Appeals, Nlnth Circuit. May 5, 1913.) 
No. 2,199. 

Inscb.vkce (§ .33(1*)— "Concurrent Inshkance" — Witat Constitutes. 

Wliere a policy eovering a saliuon cannery, wliarves, platfonn, ma- 
terial, aiid supplies, etc., contalned a rider, "Other concurrent insurauee 
permitted," without limitation or otlier slipulation, the terni "concur- 
rent Insurance," was not limited to policies sustaining tlie sauie nieasure 
of liability, but ni(\int Insurance running witli defendant's policy vvhicli 
to any extent insnred the sauie iuterest against the same casualty at 
tlie same tinie ; and hence defendant's policy was not avoided by tlie 
fa et that plaintitt also procured Lloyd's insurance and a marine policy 
eovering the same property, but iiot subject to the same liability. 

[I']d. Note. — For other cases, see Insurance, Cent. Dig. §§ S5G-873; 
Dec. Dig. § 336.* 

For otlier detinltious, see Words and Phrases, vol. 2, p. 1391.] 

In Error to the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Action by the Alaska-Portland Packers' Association against the 
Globe & Rutgers Fire Insurance Company. Judgment for plaintiff, 
and défendant brings error. Affirmed. 

The défendant in error, through its brokers, M. C. ITarrison & Co., pro- 
cured of the plaintiff In error a fire insurance policy for $5,000 on a salmon 
cannery at Nushagak, Alaska, and the property therein situa te, consisting of 
material and supplies for packing salmon, together wlth salmon plckled and 
canned in the cannery and on the wharves and platforms conuected therewith. 
The policy was for the term of oue year froin May 1, 1910, at noon. It con- 
tained a provision that, unless otherwise provided by permission indorsed 
tliereon or added thereto, the entire policy should be void "if the insured 
now has, or shall hereaf ter niake or procure, any other contract of insurance, 
wliether valid or not, on the property covered in whole or in part by this 
policy" ; but attached to the policy w-as a slip containing this provision: 
■'Other concurrent insurance permitted." At the time of taking out the pol- 
icy, the défendant in error, through its brokers, took out similar policies of 
fire insurance In différent amounts with four insurance companies, and sub- 
sefiuently, on May 15, 1910, it procured other policies of marine Insurance 
from the St. Paul Fire & Marine Insurance Company, and what are known 
as "Lloyd's," upon the cannery on Bristol Bay and ou the ship Berlin, iu- 
duding flre risk from midnight of date of sealing of tins or barrels of salmon. 
The cover notes of the Lloyd's insurance contaln the following warranty: 

•Foî other cases see same topic & § numuer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Warranted free from particiilar average unless the vessel be stranded, 
sunk, burnt, on Cre, or In collision"— and ail the policies of marine Insur- 
ance contain similar provisions. On August 10, 1910, the property covered 
by the lire insurance policies and by the marine insurance policies was 
largely destroyed by flre. The plaintiffi in error, in its answer to the com- 
plaiut, In the action brought to recover on its policy, denied liabllity, on the 
ground tbat its policy had been voided by the procurement of the marine 
Insurance ; the contention being that such insurance was not within the 
permission of the slip which was attached to the flrst policy, providing "Other 
concurrent insurance permitted." At the conclusion of the taking of the 
testimony, the plaintlfC in error moved for a directed verdict in Its favor, 
on the ground that the permission indorsed upon tlie slip attached to the 
face of its policy had been forfelted, flrst, by the procurement of the Lloyd's 
insurance ; seeondly, by procuring the St. Paul Fire & Marine Insurance 
Company's policy. The court overruled the motion, and refused to instruet 
the .iury, as requested by the plaintiff in error, that its policy of insurance 
had been voided by the procurement of the Lloyd's policies, and the St. Paul 
Fire & Marine Insurance Company's policy, and that such insurance was 
not concurrent with insurance permitted by the terms of the policy in suit. 
The court charged the .1ury "that the policies taken eut by the plaintiffi 
Company in the I^loyd's and the St. Paul were concurrent within the mean- 
ing of thèse policies, and therefore fhe défense that the policies were voided 
because of such insurance is not sustained." The jury returned a verdict for 
the défendant in error, and judgment was thereupon entered. 

Ira A. Campbell, Edward J. McCutchen, and McCutchen, Olney & 
Willard, ail of San Francisco, Cal., and John M. Gearin and Dolph, 
Mallory, Simon & Gearin, ail of Portland, Or., for plaintiff in error. 

Carey & Kerr, of Portland, Or., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It 
is contended that the marine insurance, while it covered the same prop- 
erty and insured against the same risk as the policy issued by the 
plaintiff in error, is not "concurrent" insurance within the permission 
of the policy issued by the latter, for the reason that the liability is 
not the same ; that while the liability on the fire insurance policies is 
for ail loss, both partial and total, which might occur by fire, tRe lia- 
bility under the marine insurance is only for a total loss, and protects 
against no partial loss, however great it might be ; and that fire losses 
under marine insurance contracts are subject to adjustment only as 
marine insurance losses are adjusted. 

We are brought, therefore, to the question: What is "concurrent 
insurance," as those words are used in the contract? The word "con- 
current," while its primary meaning is "running with," is used in 
différent sensés. It does not appear that in insurance contracts it has 
any settled, definite, technical meaning. But few insurance cases 
are reported in which the courts hâve been called upon to détermine 
its meaning. 

The plaintiff in error relies upon New Jersey Rubber Co. v. Com- 
mercial Union Assur. Co., 64 N. J. Law, 580, 46 Atl. 117. In that 
case there were two défenses — one resting on the terms of the policy ; 
the other resting on an agreement made before the policy was issued. 
The policy insured certain property against loss by fire, and it con- 
tained a provision against other insurance similar to that in the pol- 
205 F.— 3 
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icy in the case at bar, and a rider permitting "other concurrent insur- 
ance." Tiie concurrent insurance which was procured covered only a 
portion of the property. Defining the provision permitting concurrent 
insurance, the court said: 

"Concurrent insurance Is that which to any estent insures the same in- 
terest, agalnst the same casualty, at the same time, as the primary insur- 
ance, on such terms that the insurers would bear proportionally the loss hap- 
pening within the provisions of both policies. It is this last quality, of 
sharing proportionally in the loss, that distinguishes concurrent insurance 
from mère double insurance." 

And the court held that the additional insurance, although it cov- 
ered only a portion of the property, came within the expressed per- 
mission. But, in discussing the second défense, which was the agree- 
ment between the parties that the plaintiiï should procure from other 
insurers insurance on the same property to the amount of $75,000 at 
least, which should be concurrent and proportionate with the policy 
of the défendant, the court said : 

"The true Intent of this agreement was that, simultaneously wlth the 
cQmplete exécution of the defendant's contract, the plaintlff would procure 
other insurance of such a character as would limit tlîe defendant's responsl- 
bility." 

As to that défense the court said : 

"Concurrent Insurance required by an Insured must, where there Is no 
qualifying provision, run with the primary insurance for ail the time and 
over ail the objects covered by the latter. In the présent case the insur- 
ance required was to be, not only concurrent, but for a definlte amount, 
and proportionate ; that is, the amount was to be dlstributed among the va- 
rions items of property Insured, in the same proportion as was the amount 
of the defendant's policy." 

For the reason that this agreement was not carried out by the plain- 
tiiï, the court held that the defendant's policy did not become operative. 
The agreement to procure concurrent insurance in that case was for 
the protection of the défendant. The défendant required that the in- 
sured take out additional insurance in other companies, and in order 
to secure the protection which was expressly stipulated for it was 
necessary that such other policies cover ail the property which the 
défendant had insured. The construction placed by the court, in that 
case, upon the word "concurrent" as used in the agreement, can hardly 
be said to be appropriate to a case like that at bar, where the insurer, 
instead of requiring concurrent insurance, simply granted permission 
to the insured to obtain it. 

In Gough V. Davis, 24 Mise. Rep. 245, 52 N. Y. Supp. 947, the pol- 
icy provided that the procurement of additional insurance, except by 
agreement with the insurer, should void it ; but it recited : 

"Permission is hereby given for other concurrent insurance." 

The court held that the policy was not made void by other insurance 
covering only a part of the property, and said : 

"The object was to give the insured permission to hâve other insurance 
on the pi'operty during the existence of the policy. This would be concur- 
rent insurance iu respect of time and of the property. It would be con- 
current in respect of time, though for a shorter period than that of thé 
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policy, and in respect of the property, though not upon ail of it. It would 
not be wholly, but only partly, concurrent; and that, I think, is sufflcient, 
in order to be within tlie terms of the permission. It does not seem to me 
that the insured could be expected to understand that the word was used 
in the précise and restricted sensé that the additional polieies must exactly 
concur in covering ail the property any more than ail of the tiuie. * * * 
It is contended in the case at bar, however, that the permission for other 
insurance was intentionally restricted to 'concurrent' Insurance for the pur- 
pose of avoidlng the difflculty of apportioning the loss aniong différent in- 
surers, where some of the polieies cover ail of the property and otliers cover 
only spécifie parts of it. If insurers want to express such a meaniug and 
make such a contract, in order to do away with an old iuconvenience by 
the severe alternative of a forfeiture, they should do it unequivocally ; for 
that is the rule applicable. If the words are iiucertain, or reasonably sus- 
ceptible of two constructions, the construction of the insured wlU be up- 
held." 

In Caraher v. Royal Ins. Co., 63 Hun, 82, 17 N. Y. Supp. 858, the 
court held that insurance was none the less concurrent in a case where 
the loss, if any, under one policy would be payable to the assured, and 
under another policy the company had by indorsement assented to its 
payment to a mortgagee as his interest might appear. 

In Corkery v. Security Fire Ins. Co., 99 lowa, 382, 68 N. W. 792, 
the court said : 

"Défendant claims that thèse polieies are nonconcurrent, because they do 
not specify the amount of insurance, separately, on the goods held in trust 
or on commission. It Is conceded that, if they speclfied the sum thereof 
applicable to the property covered by the policy in suit, they would be con- 
current; but it is inslsted that, as they are, an adjustnient cannot be readily 
made. The provision as to contribution provides for such adjustment, and 
the fact that it may not be so easily made as if the polieies eaeli covered 
only the same property is no reason for holding them to be nonconcurrent." 

In Washburn-Halligan C. Co. v. Merchants' B. M. F. Ins. Co., 110 
lowa, 423, 81 N. W. 707, 80 Am. St. Rep. 311, the court said : 

"Hère the clause 'other concurrent insurance permitted' did no more than 
wipe out the prohibition of the policy. The hazard of excessive insurance 
was entirely waived, and, in so far as the risk was concerued, it was im- 
material wliether the additional Insurance was on one or ail the items cov- 
ered by the defendant's contract. 'Concurrent insurance,' under the circum- 
stances, means any insurance running with that of the défendant, and shar- 
ing its risk. If so, it would include polieies covering, not only a part of 
defendant's risk, but ail of it, and more." 

It seems reasonably clear that an ordinary man, reading the rider 
on the policy, would not find in the word "concurrent" the meaning 
which the plaintiff in error now seeks to give it. Where a policy is 
susceptible of two constructions, either of which may be given with- 
out violence to the words used, the construction most favorable to the 
assured will be adopted; and, in ascertaining the meaning of ambig- 
uous provisions, assistance is often found in the practical construc- 
tion given thereto by the parties to the contract. In this case both 
parties to the contract gave it the construction which the défendant 
in error contends for. The évidence that the défendant in error gave 
it that construction is that it proceeded to procure the insurance which 
it did, assuming that it was permissible to do so under the contract. 
The évidence that the plaintiff in error so understood the contract 
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is found in the correspondence between the parties after the loss. The 
fire occurred on August 10, 1910. Within 60 days thereafter the de- 
fendant in error gave the plaintiff in error a statement setting forth, 
among other items, ail the insurance on the property, and the ternis 
of the policies thereon. Thereafter, during the months of October, 
November, and December, 1910, written communications passed be- 
tween the parties, in which, to ail appearance, ail of the insurance 
was treated as concurrent. The matter of the différence between the 
parties was that the défendant relied upon the clause of its policy 
relating to the proportion of the loss to be borne as affected by the 
total amount of the insurance. On January 3, 1911, the plaintiff in 
error submitted a proposition for arbitration, in which ail the insur- 
ance was treated as concurrent, and in which fonns for findings were 
submitted, among others, as to the liability of the Lloyd's underwrit- 
ers and the St. Paul Fire & Marine Insurance Company. It does not 
appear that prior to the time of filing its answer herein, which was 
in July, 1911, the plaintiff in error ever claimed that the other insur- 
ance was not concurrent, or that its policy had been voided. 

The argument of the plaintiff in error that the purpose of the pro- 
hibition in the policy against other insurance is to avoid the moral 
hazard involved in over insurance, and that such moral hazard would 
be enhanced by marine policies, which provide for payment only in 
case of total loss, is not convincing as applied to the présent case. The 
plaintiff in error voluntarily removed its restriction upon other insur- 
ance, and placed no limitation upon the amount of the concurrent in- 
surance which it permitted. Under that permission, overinsurance 
might hâve been placed on the property under policies differing in no 
essential feature from that of the plaintiff in error. The fact that 
some of the policies vfhich were taken out were marine insurance does 
not indicate any enhancement of the moral risk. It is true that the 
policies herein were not concurrent in kind or in method of adjust- 
ment with the policy of the plaintiff in error ; but they were concur- 
rent in time and concurrent as to the property which they covered. If 
the plaintiff in error intended that the concurrent insurance should be 
identical with its own, it should bave expressed that meaning in ternis 
so clear as to admit of no doubt, and it would hâve been a simple mat- 
ter to do so. We think that the contract was susceptible of the con- 
struction which the court below gave it, and that there was no error 
in the rulings, or the instructions, or refusai to instruct. 

The judgment is affirmed. 
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TJNTTED STATES T. TWO BASKETS. 

(Circuit Court of Appeals, Second Circuit April 14, 1913.)i 

No. CO. 

L Appeai, and EnROR (§ 9t)4*) — Re vie w— Evidence. 

Where a piirty's knowledge of certain tacts Is the question at iRsiie, 
and he tesliiU's tliat lie bas no knowledge, an appellate court cannot, aa 
a niatter of law, reject such testimony altogether, and aceept only incon- 
sistent stateiiients. 

[Ed. ^"ote. — li'or other cases, see Appeal and Error, Cent Dig. §§ 3901- 
S906 ; Dec. Dig. § 094.*] 
2. Appeal and Ekkoe (§ 097*) — Trial (§ 177*) — Revtew — Findinos of Fact. 

Wliere lioth parties move for a directed verdict, It leaves ail issues of 
fact for détermination by the trial judge, and on revlew the appellate 
court niust aceept lus findings. 

[Ed. Note. — i'^or otlier case-s, see Appeal and Error, Cent Dig. g§ 4023, 
4024; Dec. Dig. § 097;* ïrial. Cent Dig. § 400; Dec. Dig. § 177.*] 

8. CUSTOMg DUTIES (§ 130*) — CONCFJAUNO DUTIABLE ARTICLES IN BaGOAGB — 

FORFEITURE. 

Rev. St. g§ 2799, 2802 (U. S. Comp. St 1901, pp. 1S72, 1873), which re- 
quire any person arriving in the United States to mal^e entry of articles 
claimed as baggage or tools, and subjecting any dutiabie article found in 
his baggage and not so entered to forfeiture, do not apply where tbe 
claiiuaut is ignorant of the fact that such articles are on board. 

[Ed. Note. — B'or other cases, see Custonis Duties, Cent. Dig. §§ 296- 
S15 ; Dec. Dig. § 130.*] 

This cause cornes hère upon writ of error to review a final decree of 
the District Court, Southern District of New Yoriî, entered upon the 
verdict of a jury duccted by the court dismissing a Hbel of informa- 
tion. The Hbei was filed against two baskets or hampers and their 
contents of marchandise, which the collector had seized upon their 
being landed from the Kaiser Wilhelm der Grosse at the port of New 
Yorlc. The baskets had been checked as baggage at Bremen by their 
owner, Blell, who came as a second cabin passenger. 

Henry A. Wise, U. S. Atty., and A. S. Pratt, Asst. U. S. Atty., both 
of New York City. 

F. E. Hamilton, of New York City, for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LrACOMBE, Circuit Judge. This is a proceeding for a forfeiture 
of the merchandise contained in the two baskets, under sections 2802 
and 2799, U. S. Rev. Statutes (U. S. Comp. St. 1901, pp. 1873, 1872) ; 
it being charged, and not denied, that Blell failed to enter the merchan- 
dise on his written déclaration or to mention them to the customs of- 
ficers. 

[ 1 ] The excuse offered by him was that he did not know thèse bas- 
kets were on board ; that he had checks for them as items of baggage, 
but supposed they were coming by a later steamer. Eîsewhere in his 
testimony he made statements which were apparently inconsistent with 
this assertion; there was other testimony which might support the 

*For other cases see saine topic & i numbbb iu Dec. & Am. Digs. 1907 ta date, & Rep'r JudexM 
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inference that he had good reason to suppose tlie baskets were on 
board. This made a conflict of testimony on an issue of fact, which 
was a proper one for submission to the jury. We cannot assent to the 
proposition of the government that where a party's knowledge of cer- 
tain facts is the question at issue and he testifies that he has no knowl- 
edge, an appellate court can, as a matter of law, reject his testimony 
altogether and accept only inconsistent statements. 

[2] At the close of the trial the plaintiff moved the court to direct 
a verdict for the government, which motion was denied and exception 
reserved. Thereupon the claimant moved the court to direct a verdict 
in his favor, which was donc. The government excepted to such direc- 
tion, but did not ask to go to the jury upon the whole case, or upon any 
question in it. In a récent opinion (Reis v. Rosenfield, 204 Fed. 282, 
March, 1913) we had a similar situation preseiited and held that tliis 
left the détermination of ail issues of fact to the trial judge; and that 
upon review (other than in equity and admiralty suits) such questions 
of fact are not brought before the appellate court, which must accept 
the findings of the trial court thereon. 

[3] Manifestly, upon this record there was a conflict of évidence 
upon the issue of fact whether or not claimant knew that the baskets 
were on board and both sides asked the trial judge to détermine it. 
His direction of a verdict indicates that he decided that issue in favor 
of the claimant. That finding we cannot review and, since we are 
clearly of the opinion that the provisions of the sections cited do not 
upply where the claimant is ignorant of the fac< that the merchandise 
is on board, the judgment should be affirmed. 



FRIOK, Immigration luspector, v. LEE TITNG .Tt^XG et al. 

SAMB V. MOCK BKN YIX et iil. 

(Circuit Court of Appenls, Sixth Circuit. May 6, 1913.) 

Nos. 2,303, 2,304. 

IIabeas Corpus (§ 113*) — Appeal and Ebboe— Disposition of Cause. 

Wliere Cliiuese persons, arrested for beiiig inilnwfully withln tlie United 
States, were condltionally discliarged on habeas corpus, uiider recogni- 
zance, to await tlie mandate of tlie appellate court, on the sole ground 
that the act proceeded under was not applicable to the case, the appel- 
late court, on reversa!, is witliout authority to order their déportation, 
and can only remand the case to the court below, to be disposed of on 
the merits. 

[Kd. Note.— For other cases, see IIabeas Corpus, Cent. Dig. §§ 102-115; 
Dec. Dig. § 113.*] 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Alexis C. Angell, Judge. 

Habeas corpus proceedings by Lee Tung Jung and Louie Ning and 
by Mock Ben Ying and Dung Foo against G. Oliver Frick, Immigra- 
tion Inspecter. From an order of conditional discharge, respondent 
brings error. Reversed. 

•For other cases see same topic &. § numbeb in Dec. & Am. Digs. 1907 to ûate, & Rep'r Indexes 
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Arthur J. Tuttle, U. S. Atty., and J. E. Bland, both of Détroit, 
Mich., for appellant. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Thèse cases are hère on error and 
they présent facts of such similarity that the opinions of the court be- 
low are in ail material respects identical. The cases were both disposed 
of in October, 1911. The appellees, who are alleged to be Chinese la- 
borers, were held by the immigration officers under warrants of dépor- 
tation Signed by the acting Secretary of the Department of Commerce 
and Labor. Those instruments each in substance recited that upon 
hearing thèse men were respectively found in the United States in 
violation of the act of Congress approved February 20, 1907 (34 Stat. 
L. 898, 908, c. 1134, § 36 [U. S. Comp. St. Supp. 1911, p. 518]), to 
wit, that they were aliens and members of the excluded classes, because 
at the time they respectively entered the United States they were like- 
ly to become public charges, and that they were unlawfully within the 
United States, in that they entered without inspection, and such war- 
rants each directed déportation. 

Writs of habeas corpus were sued out in the court below, under 
which appellees were conditionally discharged until after the man- 
date of this court should be filed, each being under recognizance. In 
so holding, the court below passed upon the single question whether 
Chinese laborers might be proceeded against under the Act of 1907, 
following the décision of the Circuit Court of Appeals of the Second 
Circuit in Wong You v. United States, 181 Fed. 313, 104 C. C. A. 
535. That case, then pending in the Suprême Court, has since been 
reversed (United States v. Wong You, 223 U. S. 67, 32 Sup. Ct. 195, 
56 L. Ed. 354), and the décision rules the présent cases ; but we are 
asked to remand the appellees to the custody of the appellant for dé- 
portation. No précèdent is cited, and we hâve not discovered any, that 
would sanction such a course- No brief s hâve been filed and no coun- 
sel hâve appeared for appellees in this court. Evidently the appellees 
hâve relied on the action of the Suprême Court in the Wong You 
Case. The cases hâve not been heard on their merits, and we cannot 
deprive appellees of this right.^ 

The judgments are accordingly reversed, and the causes remanded. 

1 This question does not appear to hâve been presented In Billings, U. S. 
Com'r of Immigration, v. Ham, 202 Fed. 914 (C. C. A. Ist Cir.). 
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CENTRAL VERMONT RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. Jliiy 13, 1013.) 

No. 1,017. 

Raii.roads (§ 254*) — Safety Appuance Act— Violation— "Any Car." 

Safety Appliance Act Mardi 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. 
St. 1901, p. 3174), forbiciding aiiy railroad compaiiy engaged in interstate 
commerce to liaul "auy car" uot equipped witli automatic coupliug de- 
vices, so tliat it miglit be coupled by impact witliout iiecessity of a man's 
going between tlie cars, requires tlie coupliug device ou botli ends of tlie 
cars to be in iiropor condition ; and hence it was no défense to an action 
for violation of the act, in that tlie coupler on one end of the car was 
defective, that such coupler \vas coupled witli an effective coupler on au- 
otlier car and could be opened by the lever on that car. 

lEd. Note. — For other cases, see Railroads, Cent. I)ig. §§ 704-772; Dec. 
Dig. § 254.* 

For other définitions, see Words and Phrases, vol. 1, pp. 412-433 ; vol. 
8, pp. 7575-7577. 

Duty of railroad companies to furnish safe appllanees, see note to Fel- 
ton V. Bullard, 37 C. C. A. 8.] 

In Error to the District Court of the United States for the District 
of Massachusetts ; James M. Morton, Judge. 

Action by the United States against the Central Vermont Raihvay 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Harold S. Davis, of Boston, Mass. (Storey, Thorndike, Pahner & 
Dodge, of Boston, Mass., on the brief), for the plaintiff in error. 

William H. Garland, Asst. U. S. Atty., of Boston, Mass. (Asa P. 
French, U. S. Atty., of Boston, Mass., on the brief), for the United 
States. 

Before PUTNAM and DODGE, Circuit Judges, and ALDRICH, 
District Judge. 

DODGE, Circuit Judge. The défendant railroad was charged with 
having hauled on its lines between Palmer, Mass., and New London, 
Conn., three cars not equipped as required by the Safety Appliance 
Act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, 
p. 3174]). 

There was uncontradicted évidence tending to show that although 
each of the cars was equipped with automatic couplers, the coupler 
on one end of each of them was not in good working order, but had 
the chain Connecting its operating lever with the lockpin of the 
coupler broken. A coupler with the chain thus broken cannot be 
operated, so as to release the coupler of the adjoining car, without 
the necessity of going between the ends of the cars. Since the lock- 
pin cannot be lifted by means of the lever, it is necessary to lift it 
by hand, and this involves going between the cars in order to reach it. 

There was also uncontradicted évidence, however, that none of those 
couplers belonging to adjoining cars, with which the defective couplers 
interlocked as the train was made up, were also defective, and that 

*For other cases see same topic & § nu.vibek in Dec. & Am. Digs. 1907 to date, & Rep'r lacjexes 
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each of the cars having a defective coupler as above could therefore 
hâve been uncoupled from the car adjoining it at that end, by means 
of the lever belonging to the adjoining car. Uncoupling levers on the 
adjoining ends of tvvô cars, it appeared, are customarily located upon 
opposite sides, and to get from the operating end of one of thèse le- 
vers to the operating end of the other it is necessary to go over, under, 
or around the train. And there was uncontradicted évidence for the 
défendant that it would be an easier method of uncoupling to do this 
than to go between the cars and raise the lockpin of the defective 
coupler by hand. 

The District Court refused to rule that upon the évidence the plain- 
tifï could not recover the penalties demanded under the act, or to rule 
that in order to recover them the plaintilï must prove it impossible 
to uncouple each car in question from the car to which it was coupled 
without the necessity of a man's going between the two cars, or to 
rule that if it was possible so to uncouple the two cars the act was 
not violated, even though one of the two coupled cars did not hâve 
an uncoupling lever in working order. The court charged the jury, 
in substance, that if they believed the testimony of the plaintiiï's wit- 
nesses they should find in its favor. The jury having found for the 
plaintiff, the défendant bas excepted to the above rulings and refusais. 

We think the refusais and rulings were right. What the act forbids 
is the hauling of "any car" not equipped as the act requires. Each 
car, under the act, must bave couplers which can be uncoupled with- 
out requiring men to go between the cars. If thèse requirements are 
not complied with in the case of a given car, the noncompliance can- 
not be excused by saying that some other car coupled to it at the time 
had couplers which did answer the requirements of the act. As was 
said by the Court of Appeals for the Seventh Circuit, in Wabash R. 
Co. v. U. S., 168 Fed. 1, 5, 93 C. C. A. 393, 397: 

"Under the act each car Is a unit, and must itself be eompletel,y equipped, 
so that trainmen may go about their work without charging thelr memories 
with différences between cars." 

To the same efïect are U. S. v. Denver, etc., R. Co., 163 Fed. 519, 90 
C. C. A. 329, and Norfolk, etc., Ry. Co. v. U. S., 177 Fed 623, 101 C. 
C. A. 249, both Court of Appeals décisions. U. S. v. Montpelier, etc., 
R. Ce, 175 Fed. 874, decided in the District Court for Vermont, re- 
lated to an engine having no coupling lever, and its authority, if it 
décides anything to the contrary of the above, must yield to that of 
the Court of Appeals décisions above cited. We are unable, there- 
fore, to sustain any of the exceptions. 

The judgment of the District Court is affirmed, and the défendant 
in error recovers costs in this court. 
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GENERAL ELECTRIC CO. v. BUTLER LIGHT, HEAT & MOTOR CO. 

(District Court, W. D. Pennsylvania. x\pril 18, 1913.) 

No. 45, Noveinber Terin, 1902. 

1. Patents (§ 83*) — Validitï— Delay and Lâches. 

A patentée, as sliowu by an affidavit tiled by liini In the Patent Office, 
concelved liis Invention, whicli related to a System of electrie distribu- 
tion, in 1879. ïn 1885 he applied for a patent, which, after rejectlons, 
was finally granted in 1902. In 1903 a suit for its infringement was com- 
menced, but was not brougiit to a liearing for 10 years thereafter. Dur- 
ing the preceding 33 years many others liad independently made and per- 
tected devices along the same Unes, which were In extensive use. Held, 
that tliere was sucli laelv of diligence and laclies on tlie part of the pat- 
entée and his assignées as rendered the patent invaîid. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 108, 109; Dec. 
Dig. § 83.*] 

3. Patents (§ ,■528*) — Ststem of Electbic Distribution. 

The Thomson jjatent. No. 098,156, for a System of electrie distribution, 
held invalid for lack of patentability, novelty, or invention, and also by 
reason of the patentee's delay and laclies. 
3. WORDS AND Phrases — "Ordinarily Tebmed." 

Wliat is "ordinarily termed" is termed "by established rules and settled 
methods." 

In Equity. Suit by the General Electric Company against the But- 
ler Light, Heat & Motor Company. On final hearing. Decree for de- 
fendant. 

Frederick P. Fish, of Boston, Mass. (Joseph Lyoïis, of Schenectady, 
N. Y., on the brief), for complainant. 

Clifton V. Edwards and Lawrence K. Sager, both of New York 
City (S. S. Mehard, of Pittsburgh, Pa., on the brief), for défendant. 

ORR, District Judge. Ten years has elapsed since this patent suit 
was instituted in this court. It is now before the court for final hear- 
ing upon bill, answer, replication, and proofs. At its inception two 
patents were involved ; now one only is in controversy. The appli- 
<;ation for the letters patent in suit was filed in the Patent Office of the 
United States on Noveniber 2, 1885. In a period little short of 17 
years — that is to say, on April 22, 1902 — there was granted to Elihu 
Thomson (as assignor), in pursuance of said application, letters patent 
of the United States No. 698,156 for a "system of electrie distribu- 
tion." The défenses are invalidity by reason of prior publications and 
prior use, by reason of lack of patentable novelty or invention, and 
by reason of the patentee's delay and lâches. 

It is proper to quote fi-om the spécification enough to show to what 
the System relates, what is its object, and of what it consists, as fol- 
lows: 

"My présent invention relates to nieans wliereby electricity generated at 
a station and conve.ved over nuiius or distribut ing circuits ma y be utilized 
at différent points tlu'ougli the intervention of induction coils in local cir- 
cuits, eacli of which niay be sui)pned witli currents induced by the action 
of current on the main and of any desired strengtli or electromotive force 
for each différent local circuit." 

•For other cases see same topic & § numbbr In Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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"The object of the invention is prinolpally to permit the employaient of 
currents of comparatively hlgh potential upon the mains leading from the 
supply station and the utilisation of the electric energy of the main in elec- 
tric energy of lower potential in différent local circuits, without, however, 
interrupting the continuity in any way of the electric main leading from the 
central station." 

"My invention consista in a novel System of electric supply, comprising in 
combination electric mains or supply conductors furnished from a suitable 
supply station with alternating or reverse currents of comparatively high 
potential, induction coils, or other suittible means for inductively trans- 
forming the alternating currents iBto induced currents on local circuits ; 
said induction coils being placed with their primaries connected at intervais 
to the mains, so as to be in multiple arc with oue another in relation to 
said mains, and secondary coils or circuits connected to local circuits and 
properly proportioned to obtaln the desired induced electric energy for op- 
erating electric lights, motors, or other electric translating devices." 

The claims of the patent are: 

"1. In a System of electric distribution, a séries of secondary circuits of 
Induction coils supplying arc lights or other devices, the primary coils of 
which induction coils are multiple arc branches of a single primary circuit, 
or set of mains A, B, through which alternating or reversed currents are 
flowing, as described. 

"2. In a System of electric distribution, a set of mains A, B, supplied by 
alternating currents, or alternating electrical impulses, rendering said mains 
alternately positive and négative with respect to each other, in combination 
with branch circuits taken from said malus at convenient points, and flnally 
carrled through the primary wires or coils of a set or séries of induction 
coils, the secondaries of which are connected to electric lamps, or other ap- 
paratus, for utilizing the impulses, generated in said secondaries by induc- 
tion from the said primaries. 

"3. In a System of electric distribution, the combination with the high 
potential mains, through which alternating or reversed currents are flowing, 
oî electric converters or reducers connected in multiple between said mains, 
and incandescent lamps or other translating devices supplied from said re- 
ducers with currents of lower tension and greater quantity than those cir- 
culating in the main circuit coil of the converter." 

Before distinguishing thèse claims, it must be observed that ail the 
éléments thereof were not new. That induction coils were well known 
and were of différent forms appears from Thomson's own statement 
in his spécification that: 

"The form of induction coil used in the practice of my Invention is of little 
conséquence, provided it insure a good economy between the primary and 
the secondary circuits. A very good form is described In British patent to 
Variey, No. 3,059, of 1856." 

An ordinary induction coil is nothing but an iron core with two in- 
dépendant windings of copper wire placed upon it. Through one of 
thèse windings an intermittent direct current or an alternating cur- 
rent passes directly from the source of supply. This winding is called 
the "primary coil." When the current is passing through the primary 
wire, the.re is generated or induced in the other wire, called the "sec- 
ondary coil," an alternating current of a différent voltage to be used 
in the varions translating devices. It is doubtful whether the force in 
the core which carries the induction of the current is understood or 
can be.explained in the présent state of the art. Induction coils hâve 
been called "secondary generators'* and are now more often called 
"transformers." They may be constructed so that there may be a 
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higher voltage in the primary current than in tlie secondary current, 
or they may be so constructed that there niay be a higher voltage in 
the secondary current than in the primary. The former is called a 
"step-down transformer" ; the latter, a "step-up transformer." As an 
élément of the claims, induction coils, therefore, must be considered 
old in the art. 

There was nothing new in causing alternating or reversed currents 
to flow through a primary wire or circuit. Thomson in his spécifica- 
tion expressly refused to limit himself to any form of generator which 
will produce such currents and said : 

"This, however, is a niiitter well miderstood in electrlc eiisiueering and 
need not hère be more fully specified." 

There was nothing new in the multiple arc branches or connections 
according to the spécification of Thomson. He says : 

"Connected to tlie iriains A, B, at varions points nud wliere desired, and 
in circuit from one main to tlie otlier, are the smaller tiip or brandi or tap 
wires abcdefgh, forniing what is ordinarlly termed a 'multiple arc con- 
nection' from one main to the other." 

[3] What is "ordinarily termed" is termed by "established rules or 
settled method." See Webster's Dictionary. 

In addition to absence of disclosure as to construction of the induc- 
tion coils and of the apparatus to generate the current in the primary 
wire, there is also no disclosure in the patent as to the construction of 
the lamps or other translating devices. 

Referring again to the claims, it is observed that there is little if 
any différence between 1 and 2. The latter includes branch circuits 
from the primary circuit. Neither requires the tension of the cur- 
rent in the primary to be lowered or raised in the secondary. Claim 
3 differs from the others in contemplating the use of step-down trans- 
formers. The patent in suit rests f undamentally upon the connections 
of the primary coils of transformers in multiple to the supply main of 
a reversed or alternating current circuit. If the patent be sustained, 
almost ail lighting Systems and the major part of the industry of the 
country, to the extent to which electricity is necessarily used therein, 
would be monopolized by the plaintiff. So useful and valuable is the 
System described and claimed by Thomson that he ought to give some 
satisfactory reason for the delay of 27 years from the date of his ap- 
plication to the time of testing the validity of the patent on final hear- 
ing in this court. 

An examination of the file wrapper and contents shows claims 1 and 
2 as they are to-day. They were rejected by the examiner May 31, 
1887, as having been anticipated by United States patent to Brush No. 
219,209, dated September 2, 1879. Thomson made no claim, or even 
suggestion, that his claims 1 and 2 were not disclosed by the Brush 
patent. After a further rejection on the same référence August 17, 
1887, Thomson next, February 5, 1889, made an afifidavit that prior 
to May 16, 1879, he had actually constructed and organized the System 
described in his application. It is fair to conclude that his delay in 
filing this affidavit was because of delay in ordering the interférence 
to which the affidavit entitled him to become a party. But it is im- 
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portant to note the date given by him, as it is the date of the Brush 
application. 

It would unduly prolong this opinion to note ail the steps in the 
interférence proceeding. On August 27, 1889, it was suspended for a 
considération of the question of patentability ; it having been suggest- 
ed by the examiner that Thomson's claims 1 and 2 had been disclosed 
in a French patent to Rizet, No. 132,426, August 27, 1877, and United 
States patent to Gordon, No. 234,770, November 30, 1880. Again 
Thomson does not deny that the références cited do not disclose his 
System, but his attorney points out that the affidavit filed by Thomson 
carried the date of his invention back to a date not only overcoming 
the Brush patent, but the two just cited. There can be no other con- 
clusion, from his silence when he might hâve spoken, than that Thom- 
son knew that the System claimed by him had been disclosed in the 
patents cited as références, and that he was content to rely upon his 
ability to antedate such disclosures by satisfactory proof that he him- 
self was the first to reduce the invention to practice. 

The conclusions arrived at by the Board of Appeals are interesting. 
They include, briefly, that the Brush patent, Na 219,209, of Septem- 
ber 2, 1879, disclosed the subject of the issue; that Brush, who was a 
party to the proceedings by reason of an application filed March 31, 
1887, for a patent covering the disclosure of his early patent, was 
lacking in diligence by reason of his delay of 7^ years; that Thom- 
son's apparatus used in 1879 was an "abandoned experiment," "until 
it was found for the purposes" of the interférence. It is clear that 
the Board awarded priority to Thomson, not because he was the first 
to disclose the invention, but because he was the first to claim the 
subject-matter by his application to the Patent Office dated Novem- 
ber 2, 1885. Thomson was given the benefit of that date, which was 
the earliest date which could be given to anybody. The Board recom- 
mended that the issue was not patentable to any of the parties. It is 
diflficult to understand why the recommendations of the Board were 
disregarded or ignored by the spécial examiner, who subsequently 
allowed the patent. 

From the évidence of Thomson in the présent case it can fairly be 
found as a fact that his apparatus and its use by him in 1879 was 
nothing but an experiment, which was abandoned. He gives no suffi- 
cient explanation for not following it up promptly by practice and ap- 
plication for patent. His later discussions with his associate, Mr. 
Rice, who made drawings at the time, can fairly be found to be 
theoretical expressions of possibilities in the art. The great fact that 
between the sworn date, which justified his relation to the interférence 
proceedings, and the date of his application for the patent in suit, he 
had applied for 107 other patents, ail relating to the uses of electricity 
bears an important part in enabling the court to reach the conclusion 
justified by ail the évidence that Thomson lacked confidence in his 
experiments and in his théories with regard to the system described 
in his patent. It was not till in September or later in 1886 that he 
installed the system he claims to hâve invented. This installation was 
quite limited, was used for some months only, and replaced by a di- 
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rect current arc lighting system. It was not until May, 1887, that an 
alternating current machine was built for the market by the Thomson 
& Houston Company, the predecessor of the plaintiff. It is fair to 
conclude that this disregard of the valuable System of the patent was 
due to Thomson, who during the entire time down to the time he tes- 
tified in this suit was a principal electrician and engineer of the plain- 
tiff and its predecessor. 

[1] Thomson did not show reasonable diligence in adapting and 
perfecting the system claimed to be his invention, either by actual 
réduction to practice or by filing his application, and therefore, under 
the rule as stated in Automatic Weighing Machine Co. v. Pneumatic 
Scale Corporation, 166 Fed. 288, 92 C. C. A. 206, and the différent 
cases therein cited, he is not entitled to a monopoly and his patent 
must, for that reason, if for no other, be held to be invalid. 

The proofs in this case show that many others beside Thomson 
were experimenting and theorizing in the matter of the system of the 
patent, both prior and subséquent to the time when he was thus en- 
gaged. In the interférence proceeding above referred to Brush, Hal- 
leck, Hunter, Freeman, and Thomson were the parties. Others had 
been excluded, because they were not able to offer proof of anticipa- 
tion of références made by the examiners. In varions publications 
appeared from time to time accounts of experiments and positive 
statements of the efifiiciency and régulation of the system of the patent. 
Some of thèse accounts appeared shortly before some of Thomson's 
disclosures to Rice and contained the information of such disclosures. 
In the process of development of apparatus for the application of 
electricity to gênerai uses, many electrical engineers were at work 
both in this country and in others. The system of the patent in suit 
was one of the outgrowths of that development. It was the resuit of 
many trials at many places. Thomson at most did nothing above the 
requirements of ordinary skill, which should be found in tliose ac- 
quainted with the state of the art at that time. He was therefore not 
entitled to the patent in suit. 

The court is of opinion that Thomson did not make a substantial 
advance by anything disclosed in his patent. What he did was no 
more than what others were doing, and did not amount to invention 
by him. Wires, transformers, lighting devices, and generating de- 
vices were being connected, in différent parts of the world, in every 
way conceived by the scientific and practical man to produce the best 
results. The mère fact that he may hâve made connections which 
produced bénéficiai results, without there being novelty in the ar- 
rangement of the parts, must not be deemed to be invention. Atlan- 
tic Works V. Brady, 107 U. S. 192, 2 Sup. Ct. 225, 27 L. Ed. 438. 

An examination of the prior art, as it is set forth in the record, re- 
sults in giving support to the conclusion of the court that the patent 
is invalid. In 1877, the English patent to Jablochkoff, No. 1,996, dis- 
closed a lighting system with alternating currents and induction coils, 
but with the coils connected in séries. When we keep in mind that 
connection in séries means connections one after another, so that the 
current proceeding from one terminal or pôle of the generator passes 
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in succession from one coil to another and retums to the other termi- 
nal or pôle of the generator, and that, on the other hand, connection 
in parallel or multiple means connections by other wires with two 
wires which are connected with the generator and disconnected at 
their other ends, on each of which two wires alternating or reversed 
currents are impelled both f r«wn and to the same source of supply, we 
conclude that the Jablochkofï patent was a valuable disclosure of 
everything in the System of the Thomson patent, except the multiple 
arc connections. Thèse, however, Thomson appears from his spécifi- 
cation to crédit others with knowing. In 1878 United States patent 
No. 210,317 was issued to FuUer. The patent was a disclosure of a 
lighting System wherein induction coils are connected in séries. How- 
ever, it stated that "two small coils may be connected together paral- 
lel or in séries." He contemplated the use of an alternating current. 

Passing by British patents of the same year. No. 4,212 to Bright, 
and No. 4,611 to Edwards and Normandy, both of which disdose the 
use of induction coils in Systems for lighting purposes, we come to 
British patent of 1878 to E>e Meritens, No. 5,257, the considération of 
which has swelled the records and the briefs. After giving fuU con- 
sidération to ail that has been urged to the contrary, the court is of 
the opinion that that patent embodies the idea of Connecting the 
primary coils in parallel. This view is supported by a décision in 
Germany of the Impérial Suprême Court, First Civil Senate, affirming 
a décision of the German Patent Office in In re Patent Suit of Max 
Deri v. Gaulard & Gibbs, involving claims for the application of induc- 
tion coils for alternating currents, etc. That court at the same time 
held that an article upon J. B. FuUer, published in the Télégraphie 
Journal of April 1, 1879, was also a disclosure of the parallel connection 
of the inducting coils of transformers for alternating current. The 
article contains statements that Fuller had proposed to use two large 
Street mains disconnected at their outward ends; that the nain cur- 
rent was not to do the lighting, but was to generate another current 
in a séries of induction coils; that an alternating current was to be 
used; and including the statement that "the positive main was to 
throw off a branch ivire into each building to be ligkted * * * 
and returning to the négative main." 

Enough has been taken from the prior art as above to show the 
State of the art prior to the date fixed by Thomson in his affidavit in 
the interférence proceeding. Even at that time it was to be expected 
by any one skilled in the art that he would use the System of the pat- 
ent in suit when occasion demanded. Between that sworn date and 
the date of Thomson's application there was a full diagrammatic di- 
rection by Brush in his United States patent of September 2, 1879, 
No. 219,209, heretofore mentioned, of an alternating current lighting 
System of distribution wherein transformers were disclosed having 
their primary windings connected in parallel to the two supply mains. 
It was the application for this disclosure, then stated to be reserved 
for future patent, which brought Brush into the interférence proceed- 
ings, with the resuit heretofore stated. While the opinion of the 
Board of Appeals in the interférence proceedings is not controlling in 
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any matter, except as to priority of invention between the parties, its 
carefully expressed views upon the subject of disclosures are not 
without persuasive force. In defendant's record there appears a copy 
of a judgment and opinion of Mr. Justice Farwell in the English case 
of Rucker v. London Electric Supply Corporation, Ltd. The Brush 
patent No. 219,209 had been cited against the plaintiff. His Lordship 
said : 

"The first is Brush. In thls spécification, the defeiulaiits rely on a draw- 
ing only, viz., Fig. 9. This figure (ioes, in my opinion, sliow diagranjiiiatically 
the System of distril)ution by parallel mains and of drawing off by transform- 
ing and using secondary circuits. As Mr. Swinlmrne put it: 'Fig. 9 is the 
diagrainmatic method of representing transforniers in parallel on parallel 
mains.' Again, Lord Kelvin said that: 'Fig. 9 shows diagramraatieally with 
perfect clearness flve transformers placed in parallel on the mains of an 
alterna ting current dynamo machine. The diagran) alone, with tlie state- 
ment that this applies to transformers in alternatiiig current machines, js 
unmistakable.' And as Lord Kelvin said: 'The problem of distribution is 
represented in Fig. 9, although the problem as to the size of dynamos aud 
the method of gettiug electricity over a large area is not dealt with.' But I 
cannot see that this aft'ects the question, when you had ouce arrived at the 
fact that parallel distribution was well known before 1SS5. I agrée with 
Lord Kelvin that. glven that knowledge, there was no invention in projiosing 
to do at twenty places what was done at one." 

While other patents and pubHcations could be mentioned as dis- 
closures of the System of the patent prior to the date of Thoixison's 
application, the court is of the opinion that the same would but in- 
crease the length of this already extended opinion. It is sulificient to 
say the court finds as a fact that Thomson's System is disclosed in his 
patent was fully disclosed in prior patents and publications, and that 
for this reason also his patent is invalid. 

There is one other matter that the court must touch upon. This 
suit lay in this court about 8 years before any steps were taken on 
behalf of the complainant to prépare for hearing. Two years, per- 
haps, were necessarv to prépare the case for final hearing. Had a mo- 
tion been made to dismiss the bill for want of prosecution before 1910, 
the motion would hâve been granted. No excuse for such delay was 
ofifered by complainant's soliciter. Thirty-three years from the date 
of the conception of an invention to the date when the inventor brings 
the case to trial, in which the validity of his patent is contested, seems 
too long. The delay in this court and the delay before filing the ap- 
plication support the belief that the complainant had grave doubts as 
to the validity of his patent for the valuable System therein disclosed, 
which doubts this court may help to remove. 

[2] The patent is invalid by reason of prior publications and prior 
uses. It is invalid by reason of lack of patentability, novelty, or in- 
vention. It is invalid by reason of the patentee's delay and lâches. 

The bill must be dismissed, at complainant's costs. Let a decree be 
drawn. 



BERNZ V. SCHAEFEE 49 

BEKNZ V. SCHAEFER et al. 
(District Court, D. Kew Jersey. May 6, 1913.) 

1. Patents (g 311*)- — Construction of Claims. 

Wliere the claim of a patent on wliicli a suit is based omits a feature 
whicli is coutained in other claims not in suit, it cannot l)e coustrued as 
covering sueli feature, but it must be presumed tbat it was intentioually 
differentiated. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 541, 542 ; Dec. 
Dig. i 311.*] 

2. Patents (S 26*) — Invention— Multiplication of Parts. 

There is no invention in mailing in one part wliat was formerly made 
in tvvo, or in two parts wliat was made in one, when by sucb cliange no 
différent resuit is attained. 

[Ed. Note. — For otber cases, see Patents, Cent. Dlg. §§ 2T-30; Dec. 
Dlg. § 26.*] 

3. Patents {§ 16*) — Invention. 

(^^heapening the cost of an article by slmplifying Its construction does 
not constitute patentable invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 14, 15 ; Dec. Dlg. 
§ 16.*] 

4. Patents (§ ;^28*) — Validity— Air Pump fob Blow-Torciies. 

ïhe Bernz patent, No. 937,757, for an air pump for blow-torches, claiui 
2, is void for lack of patentable novelty and invention in vlew of the 
prier art. 

In Equity. Suit by Otto Bernz against Frederick J. Schaefer and 
Emil Beyer. On final hearing. Decree for défendants. 

Russell M. Everett, of Newark, N. J., and Léo J. Matty, of New 
York City, for complainant. 

George D. Richards, of Newark, N. J., for défendants. 

CROSS, District Judge. The bill of coni[3laint as originally filed 
was based upon two patents, both issued to the complainant, one No. 
937,757 on October 26, 1909, the other No. 955,313 on April 19, 1910. 
Both of them related to improvements in air pumps for blow-torches. 
Subsequently, by stipulation of counsel, patent No. 955,313 was vvith- 
drawn from considération, and the cause came to final hearing as if 
the bill, answer, replication, and proofs related to patent No. 937,757 
only. 

The objects of the invention as stated in the spécification are as fol- 
lows: 

"ïhe objects of the invention are to secure improved meaus for obtaining 
the necessary air pressure in the body of the torch ; to secure a construction 
of pump which shall not leak, and in whlch the plunger is ahvays out of the 
way ; to secure a safe and practical pump for ordinary usage ; to obtaln a 
simple and inexpenslve construction throughout, and to obtain other advan- 
tages and results as may be brought out in the following description." 

The patent contains four claims, of which the second only is relied 
upon. It reads as follows: 

"3. The combination of a cyllnder having discharge means at one end and 
at its opposite end an interiorly threaded aperture, a piston in said cyllnder 

*For other cases t>ee same topic & i mvmeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
205 F.— 4 
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liavjng a rod extendiug slidably thiougli said aperture, a liandle on the outer 
end of said piston rod, and a sleeve around tlie piston rod exterlorly tlireaded 
to screvv Into tlie said tlireaded aperture of tlie cylinder liead; said sleeve 
belng fast to said liandle." 

The défendants hâve assailed the validity of the patent for varions 
reasons, but admit that if the daim in issue is valid they hâve infringed 
it. The claim is simple and pertains to a means for locking in a down- 
ward position the piston rod of an air pump, thereby closing a needle 
valve on the lower end of the piston rod, and preventing the escape 
of the compressed air, which, were it allowed to escape, would force 
the piston rod and handle upwards to sucli an extent that they would 
interfère with the opération of the torch. It is admitted in behalf of 
the compiainant that varions devices were in use, prior to that of the 
patent, for accomplishing the purpose stated, and that several of them 
were used by the compiainant before he obtained his présent patent. 
The only locking device in the art, however, with which we need con- 
cern ourselves, consists of a screw attachment which will be referred 
to later. Complainant's counsel admits that the claim in controversy 
to be sustained must be narrowly construed. The prior art shows the 
screw thread of the locking device in varions positions on the piston 
rod, and it is admitted in substance, as indeed it must be, that the only 
différence between the device of the patent in suit, for locking the 
piston and plunger of the air pump, and some of those found in the 
j)rior art, is that in the patent in suit the location of the screw thread 
lias been changed from the piston rod itself, where it was found in 
the earlier patents, to a sleeve enveloping that rod, which sleeve is, 
however, rigidly attached thereto. 

The défendant has introduced in évidence several prior patents, but 
it is unnecessary to refer specially to more than No. 489,513 issued to 
one Walsh in 1893, for a plumber's torch, which, in the language of 
the spécification, relates to a combined air-punip and shut-off attach- 
ment. The defendant's expert claims that this patent is a complète 
anticipation of the patent in suit, so far as the invention is defined 
and embraced in the claim in issue. A careful examination of the two 
constructions shows that the only différence between them worthy of 
mention is that in the patent in suit the handle has a sleeve intégral 
with it, which is rigidly attached to and surrounds and enlarges the 
piston rod at its upper end, on which sleeve the screw thread is eut; 
while in the Walsh patent, the handle and hollow piston rod form 
one pièce, the upper end of the piston rod being somewhat enlarged, 
and the screw thread eut directly on such enlarged portion. In other 
words, the claim in question calls for the handle with its intégral 
sleeve and the piston rod to be constructed in two parts but fastened 
together, while the Walsh patent has them constructed integrally. 
That this is the only distinction between the two is practically admitted 
by the complainant's expert in the following language: 

"Wliile botli constructions may serve to hold tlie piston rod in locked posi- 
tion, and both serve to afford a means for operating tlie piston rod, aud both 
serve to guide the piston rod, that is not what Mr. Bernz has claimed in claim 
2 of the patent in suit; but. on the coutrary, lie has distlnctly and unquall- 
fledly pointed ont that tlie feature of his claim is in making the handle and 
sleeve separate from the piston rod." 
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And being asked why he considered the tvvo-piece construction su- 
perior to the single pièce, answered by saying in substance that tiiey 
could be made cheaper and quicker in two parts than in one. 

In my opinion, the two forms of construction are équivalent; that 
the screw thread in the one is eut directly on the enlarged portion of 
the piston rod, while on the other it is eut on the sleeve surrounding 
and also enlarging the piston rod, in no wise alters its function. 
The complainant has not pointed out any changed or additional func- 
tion performed by a construction following the claim in suit over that 
of the Walsh patent. Moreover, this is evidently the conclusion of 
the complainant's expert who, as appears by the extracts f rom his tes- 
timony above given, after admitting that they both perform certain 
functions which he names, says the feature of the claim in contro- 
versy is in making the handle and sleeA'e separate from the piston rod, 
and it is in this respect only that he differentiates it from Walsh. 
Merit has been claimed for a construction following the claim in suit, 
in which the sleeve as manufactured by the complainant is made of 
brass, in which métal the screw thread can be more readily and pos- 
sibly more cheaply eut than in the iron piston rod ; but there is noth- 
ing of this character suggested, nor is anything said about metals, ei- 
ther in the claim or in the spécification. Indeed, it is nowhere even 
intimated that the sleeve would be better or cheaper if made of brass. 

[1] Mention was also made at the argument of the fact that the 
sleeve may, as suggested in the spécification, be made rotably loose on 
the piston rod. That feature, however, is not claimed by the claim in 
suit, although it is by claims 3, 4, and 5 ; it is consequently excluded 
from considération in this connection. That is to say, claim 2 cannot, 
under the circumstances, be construed to be applicable to a sleeve or 
handle rotably loose on the piston rod, but must be confîned to a sleeve 
or handle rigidly attached to the piston rod, both of which forms of 
construction are suggested in the spécification. Moreover, ail of the 
exhibits in the case show the sleeve rigidly attached to the piston rod. 

The principle to be followed in the construction of claims under 
the circumstances just mentioned may be found laid down in Mast, 
Foos & Co. v. Dempster Mill Mfg. Co., 82 Fed. 327, at page 333, 27 
C. C. A. 191, at page 197, where the following passage appears: 

"In our opinion, the spécial office of the second and third claims was to 
seeure comhinatlons contalning the pivoted pitman and the pitman-rod de- 
scribed in the spécification and omitted from the flrst claim, and the fact 
that thèse claims were added is a very persuasive argument that the addi- 
tional éléments they protect were not secured by the flrst claim. Any con- 
struction which would read into the flrst claim thèse additional éléments reu- 
ders it useless and unmeaning, because it gives it the same efliect as the claims 
which follow it, and in this way shows that nelther the patentée nor the 
Patent Oflîce contemplated such an interprétation." 

Again, in Eppler v. Campbell, 86 Fed. 141, 29 C. C. A. 616, we 
find the following: 

"It is consequently necessary, » • * where * ■> * the complainant 
limlted its suit to one claim out of the many in the patent, to niake sure that 
the claim in issue does not reeelve improper color or breadth from those not 
in issue." 
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And in National Cash-Register Co. v. American Casli-Register Co., 

53 Fed. 367, at page 370, 3 C. C. A. 559, at page 562, Judge Dallas, 
speaking for the Third Circuit Court of Appeals, saj's : 

"There is nothlng upon this record which would warrant us in attrlbuting 
to the patentée the folly of haviiig preseiited, and to the l'ateut Office the 
iniprovidenee of having allowed, two clainis for the sauie thing. The disthic- 
tion between thein must be maintained, that both luay be giveu effect." 

It follows, from the foregoing authorities, that we hâve nothing to 
do in this case with the élément of a sleeve "rotably loose on the 
piston rod," or with the question whether such claims are, or are not, 
vaîid. 

Considérable stress was also laid by complainant's counsel upon the 
fact that the claim in suit represents the piston rod as extending 
"slidingly" through the "integrally threated aperture"; but the first 
of the foregoing extracts from the testimony of complainant's ex- 
pert shows that both constructions "serve to guide the piston rod," 
and that is obviously what is meant, and ail that is ineant, by the term 
"slidingly." The piston rod passes through and is guided by said 
aperture; but whether it can properly be said to pass through it 
"slidingly" in the case of either patent is a question ; but, if it can be 
in one case, it certainly can in the other, and that without other than 
mechanical change. 

[2] Apparently, the only advantage which the patentée claims for 
the construction of the patent in suit is that it atïords, as he states 
in his spécification, and as his expert, in the absence however of any 
explicit testimony, has attempted to show, "a simple and inexpensive 
construction throughout." That may be so; but, without évidence 
other than that of an expert, it is somewhat difficult to see how a 
handle and piston rod composed of two pièces rigidly fastened togeth- 
er are simpler or less expensive in construction than a handle and 
piston rod in one pièce. But if the complainant's contention in that 
respect were adopted, still patentability would not thereby be dis- 
closed. 

"There is no invention in mailing two parts of one thing, or oue part of two, 
wlien by such change no ditïerent resuit is attained." D'Arcy v. Staples & 
Hanford Ce, 161 Fed. 733, 88 C. C. A. (S06. 

v\gain, in H. Mueller Mfg. Co. v. A. Y. McDonaly & Morrison 
Mfg. Co. (C. C.) 164 Fed. 991, it was said: 

"Furthermore, the making in one pièce of that which is in two, or in two 
pièces that which is in one, when the fuuction of the device is not changed, is 
not invention, but the work of the mechanic only." 

See, also, Standard Caster & Wheel Co. v. Caster Socket Co., 113 
Fed. 162, 51 C. C. A. 109; Howard v. Détroit Stove Works, 150 
U. S. 164, 169, 170, 14 Sup. Ct. 68, 37 L. Ed. 1039; Bullock Electric 
Mfg. Co. V. General Electric Co., 149 Fed. 409, 421, 79 C. C. A. 229. 

[3] So toc, if the making of the handle and sleeve in one pièce, and 
the piston rod in another, and then uniting them, is cheaper than to 
construct the handle and piston rod in one pièce, that of itself would 
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not sustain the patent. The Suprême Court says, in Reckendorfer 
V. Faber, 92 U. S. 347, 357, 23 L. Ed. 719 : 

"Perfection of woi'kmanship, liowevei' much it iiiay increase the convenience, 
exteud the use, or dlminish expeiise, is not patentable." 

In Bonnell et al. v. Stoll et al, 61 Fed. 767, 10 C. C. A. 48, the 
Circuit Court of Appeals of this circuit, speaking of a spiral hinge 
wire which fastened together différent sections of a spring bed, says : 

"In the lace web spriiis. it a single spiral hinjje wire were eniplo.ved, in- 
stead of the nuniber of hln^e wires sbown in the exliibit. tlie sa me thing 
would be produced which is poiuted ont in claim 2 of coniplainaufs patent. 
The efCect of such a change would be to niake <me wire do the \^ork of seveval, 
and (his is the distinctive feature which is relied upon to Hupt)ort the claim. 
Admitting that it vvas novel to Tise one wire, iiistead of two or more, for a 
hinge, and that iu conséquence the jiatented articles were more rapidly made 
and sold at a cheaper priée than before, and thereliy becanie more useful, it 
does not appear that originality of invention or discovery was required or 
exercised in making the change from several wires to one. The cheaper ar- 
ticle is not always the better one. The substitution of one niaterial for an- 
<iUier, or the réduction or increase In size or weight, is not proof of inven- 
tion. Such changes resuit from observation and expérience, and most fre- 
ijuently are only the carrylng forward of the plans and suggestions which hâve 
heeu already made by others." 

[4] There are other devices in the prior art which are claimed to 
anticipate and defeat the patent in suit, but it is unnecessary to refer 
to them. In view of what Walsh had donc, not to mention what 
others had done, including Bernz, in a prior patent, it is impossible 
to discover anything of patentable novelty in claim 2 of the Bernz 
patent. Such différences as hâve been made to appear between it 
and Walsh are inconsequential, in that they perform no additional 
or différent function and are altogether lacking in novelty and inven- 
tion. Any mechanic with ordinary skill would hâve made the changes 
in question without difficulty, if any reason or necessity therefor ex- 
isted. Several other défenses which hâve been interposed need not 
be considered. 

Claim No. 2, the only one in issue, is invalid. A decree will there- 
fore be entered dismissing the bill, with costs. 



Ex parte GARCIA. 

(District Court, X. D. California, First Division. March 3, 1913.) 

No. 15,338. 

1. Aliens (§ 54*)— Déportation fou Immoral I'racuces — Limitation of Peo- 
ceedings. 

Under Immigration Act Feb. 20, 1907, c. 1134, § 3, 34 Stat. 899 (U. S. 
Comp. St. Supp. 1009, p. 450), as aniended hy Act March 26, 1910, c. 128, 
§ 2, 36 Stat. 264 (U. S. Comp. St. Supp. 1911, p. 502), which provides that 
"any allen who shall be fouiid an inmate of or connected with the man- 
agement of a house of prostitution, * * * or who shall receive, share 
in or dérive benefit from any part of the earnlngs of any prostitute," 
shall be deemed to be unlawfully within the United States, and shall be 

*For other cases see same topic & i ndmbeb ia Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 



54 205 FEDERAL REPORTEE 

deported, there Is no limitation of the time witliin wliich such an alien 
may be deported to three years from the tlme of entry, as was the case 
nnder the section before amendment. 

[Ed. Note.- — For other cases, see Aliens, Cent. Dig. § 112 ; Dec. Dig. § 
54.*] 

2. Aliens (li 54*) — I'koceedikgs fob Déportation — Kvxdexce by Affidavit — 

Faibkess op Heabing. 

ïhe trial of the right of an alien, cliarged ^^•ith violation of the immi- 
gration laws, to remain In tins country, on ex iiavte afiidavits, does not 
amount to a déniai of a fair hearing, or of (hio proce.ss of iaw ; and, 
conceding such practice to be lawfnl, the fact tliat affidavits were takeu 
by the government witliout notice to tlie accnsed or Iiis counsel, and in 
the absence of siicli counsel, or the refusai of the affiants to appear and 
snbmit to cross-examination, where not iuduced by the government offi- 
cers, while such matters may be considered as affecting the weight of the 
testimony, are irregularities in procédure ouly, which do not invalidate 
the proceedings. 

[Ed. Kote. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. § 
54.*] 

3. Aliens (§ 54*) — Pboceedings fok Depobtation— Legality. 

Proceedings for the déportation of an alien, cliarged with violation of 
the immigration laws, are not iuvalid because liis counsel is not given au 
opportunity to see the recommendations forwarded b.y the offlcer in charge 
with the record to the Secretary of Commerce and Labor. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. § 
54.*] 

Pétition of Pedro Garcia for a writ of habeas corpus. On demurrer 
to pétition. Demurrer sustained. 

Marshall B. Woodworth and Gerald C. Halsey, both of San Fran- 
cisco, Cal., for petitioner. 

John L. McNab, U. S. Atty., of San Francisco, Cal., for Depart- 
ment of Commerce and Labor. 

DIETRICH, District Judge. On October 28, 1913, after an ex- 
tended investigation, the Secretary of Commerce and Labor issued a 
warrant' for the déportation of one Pedro Garcia, an alien, who first 
came to this country from Spain in 1899. The warrant is based upon 
a finding of fact to the effect that in violation of section 3 of an act 
of Congress approved February 20, 1907 (34 Stat. 899, c. 1134 [U. 
S. Comp. St. Supp. 1909, p. 450]), as amended by an act approved 
March 26, 1910 (36 Stat. 264, c. 128, § 2 [U. S. Comp. St. Supp. 1911, 
p. 502]), the alien, while domiciled in the state of California, and for 
some time immediately prior to his arrest in July, 1912, was, at the 
town of Vallejo, "found receiving, sharing in, and deriving benefit. 
from the eamings of proStitutes, and * * * was connected with 
the management of a house of prostitution." Feeling aggrieved by the 
issuance of the warrant, Garcia has presented a pétition for a writ 
of habëas corpus, accompanied by a copy of ail the proceedings before 
the imrnigration officiais, to which pétition, in response to an order 
to show cause, the immigration officers hâve filed a demurrer. The 
présent submission is upon the demurrer, which calls into question 

•For other casea see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



EX PAKTE GARCIA 55 

the sufFiciency of the pétition to warrant interférence by tlie courts 
with the proposée! déportation. 

[1] 1. The first contention of the petitioner is that, assuming the 
facts found by the Secretary of Commerce and Labor to be true, 
the warrant is against the law, for the reason that admittedly he was 
domiciled in this country for a period greatly exceeding three years 
immediately prior to his arrest, and the statutory authority under 
which the Department is assuming to act is Hmited to aliens of less 
than three years' résidence. But it is not thought that this question 
is any longer an open one hère, for upon considération it bas been 
expressly held in this court that by the amendatory act of 1910 the 
limitation clause relied upon was repealed. Ex parte Cardonnel (D. 
C.) 197 Fed. 774. In support of his position the petitioner cites Low 
Wah vSuey v. Backus, 225 U. S. 460, 32 Sup. Ct. 734, 56 L. Ed. 1165 ; 
but while in the course of the opinion in that case language was used 
favorable to his contention, it is clear that the point was not involved 
and the court did not intend to décide it. In line with the Cardonnel 
Case the following may be cited : United States v. Weis (D. C.) 181 
Fed. 860; United States v. Prentis (D. C.) 182 Fed. 894; United 
States V. Williams (D. C.) 183 Fed. 904; United States v. North- 
German Lloyd S. S. Co. (C. C.) 185 Fed. 158; Sire v. Berkshire (D. 
C.) 185 Fed. 967 ; Chomel v. United States (C. C. A., 7th Circuit) 192 
Fed. 117, 112 C. C. A. 461. 

[2] 2. In the second place, it is argued that the petitioner was not 
given a fair hearing. While under this branch of the case the pro- 
ceedings are attacked in several distinct particulars, it is found upon 
analysis that directly or indirectly they ail relate to and dépend upon 
the gênerai question whether in matters of déportation issues of fact 
may be properly tried out upon ex parte affidavits. AU of the évi- 
dence adduced in the case, both against and for the petitioner, was 
in the form of affidavits or ex parte dépositions, and if such pro- 
cédure is not in violation of the standing rules of the Department, 
or in contravention of any fundamental principle of procédure or 
natural right, then ail of the spécifie criticisms urged by the petitioner 
cannot avail to confer authority upon the court to interfère with the 
exécution of the warrant, and for thèse reasons: The petitioner vi'as 
advised of his right to bave the assistance of counsel, and in due 
time counsel was employed. A libéral time was given for the pro- 
duction of his évidence, and nothing offered by him was excluded. 
While the bias of an advocate is shown by one of the inspectors in 
taking certain of the affidavits or ex parte dépositions, upon the 
whole the record shows no disposition to be unfair or to prejudge the 
■case upon the part of the adjudicating officers. If it be conceded that 
the witness Bonita Diaz both understood and spoke the EngUsh lan- 
guage imperfectly, it does not follow that the statement elicited from 
her before she procured counsel, and without the aid of an interpréter, 
must be rejected entirely, or that its considération constitutes juris- 
dictional error. The same difficulty is not inf requently experienced 
in criminal and other judicial proceedings, and it is sometimes a nice 
question whether or not a court should compel a witness. to testify 
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without an interpréter. It is well known that unwilling vvitnesses 
sometimes feign ignorance of our language as a pretext to shield them 
from direct interrogation. Undoubtedly Bonita Diaz was an un- 
willing witness, and I am not convinced that the officiais acted fraud- 
nlently or abused their discrétion in taking her statement nnder tlie 
circumstances disclosed by the record. At most, in the absence of 
facts tending to show bad faith upon their part, it was but an errer 
in procédure, and does not operate to confer jurisdiction in a habeas 
corpus proceeding any more effectually than would the réception of 
irrelevant or incompétent testimony. 

As to the point that in deciding the merits of the case the Depart- 
ment considered as a part of the évidence the preliminary affidavits 
upon the basis of which the original arrest was made, and whicb 
were therefore taken before the petitioner was apprised of the charge 
against him, it is clear that if the hearing can properly be had upon 
affidavits the objection is without merit. 

A more serions criticism is that affidavits or ex parte dépositions 
were takert without notice after the petitioner had eniployed counsel ; 
but even hère it is again to be said that if it be couceded that the 
entire hearing may be had upon affidavits the incident is witliout prej- 
udicial error, for in the taking of affidavits by the government the 
présence of petitioner and his counsel could subserve no useful pur- 
pose. Affidavits are of necessity ex parte ; there is no place for 
cross-examination. 

In the same connection it is charged that later, when reciuested to 
submit to cross-examination by counsel for the petitioner, thèse aflî- 
ants declined to grant the request. Such conduct upon their part was 
reprehensible, and is hardly consistent with the theory of their dis- 
interestedness or truthfulness, and under the circumstances shouid 
greatly, if not entirely, discrédit their statements. But there is no 
showing that their attitude was the resuit of any inducement or sug- 
gestion coming from any officer of the government; nor was any ap- 
plication made to the government officers to produce the witnesses or 
to join with petitioner in requesting an opportunity to cross-examine. 
While I do not find any standing rule to that effect, upon the whole 
record I get the impression that the use of affidavits in such pro- 
ceedings is a common practice, which in this case was followed as a 
matter of course, without any thought on the part of the officers that 
it was unfair or would be unjust to the petitioner. Indeed, counsel 
for the petitioner, who seem to hâve had considérable expérience in 
such cases, when advised that the last group of affidavits had been 
taken, apparently felt and expressed no surprise that they shouid 
hâve been taken without notice, and at the time made no objection to 
their use, their only request being for additional time to réfute them, 
which request was granted; and it may be added that in making his 
showing the petitioner relied exclusively upon affidavits taken without 
notice to the government. Bearing, as they do, upon the good faith 
and the fair intent in fact of the officers, thèse considérations are to 
be weighed in determining the légal effect to be attached to any error 
of law which the record may disclose. I am frank to say that in a 
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case of this kind, where the petitioner has been domiciled in this coun- 
try for more than a décade, and may hâve acquired large property 
interests and formed close social ties, and where, therefore, déporta- 
tion is fraught with such dire conséquences to him, to subject his 
right to remain hère to a trial by ex parte affidavits is so far ont of 
harmony with the procédure which I think ought to prevail that I 
would be inclined, upon slight évidence of bad faith on the part of 
the administrative officers, to grant him relief; but I find no such 
substantial évidence. And, as already suggested, if the hearing was 
in any respect un f air, it was because of the inhérent unfairness of 
the affidavit method of procédure. 

Among other things, rule 22, promulgated by the Department un- 
der authority of law, provides that: 

"If couiisel be selected, he shall be permitted to be présent durlug the 
further concluct of the hearing, to inspect and uiake a copy of the minutes 
of the hearing, so far as it has iiroceeded, and to offer évidence to nieet any 
évidence theretofore or thereafter presented by the government." 

It has been decided that to deny the alien the benefît thus confer- 
red, or by holding out false hopes to dissuade him from availing him- 
self of it, is to deprive him of a fair trial. United States v. Williams 
(D. C.) 185 Fed. 598; Roux v. Commissioner of Immigration, 203 
Fed. 413 (No. 2,164, C. C. A., 9th Circuit, décision filed February 24, 
1913). 

Was the failure of the inspecter to give notice to petitioner's coun- 
sel of his intention to take the last group of affidavits a breach of this 
provision? Counsel has the right "to be présent during the further 
conduct of the hearing," and the petitioner contends that this privi- 
lège includes the right to be présent at the taking of affidavits ; but, 
as already pointed out, the mère présence of counsel while the govern- 
ment is taking affidavits would avail nothing. The only substantial 
right would be that of cross-examination. The term "hearing" may 
or may not hâve been intended to cover the taking of affidavits, and 
in the Hght of the practical construction that has been placed upon 
the rule it should be held, I think, that it was not intended to go to 
that extent. It is significant that, while certain privilèges of counsel 
are enumerated, cross-examination is not one of them. Evidence may 
be ofïered to rebut évidence produced by the government, but there 
is no suggestion of the right to cross-examine. Apparently it was 
contemplated that évidence would be produced by both sides in the 
form of affidavits, and therefore no provision was made for cross- 
examination. 

Now, to the exact question, whether a trial by affidavits should be 
considered a "fair hearing" : If the ansv^^er be in the affirmative, the 
writ must be denied; for, as we hâve already seen, there is no évi- 
dence of bad faith, and admittedly, if ex parte affidavits may be con- 
sidered, there was before the Secretary ample évidence to justify the 
issuance of the warrant. So far as I hâve been able to discover, the 
spécifie point is not ruled by any décision of controlling authority; 
but certain gênerai principles applicable to such hearings hâve in vary- 
ing language been repeatedly enunciated. It is well settied that 
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trials of this character are not govenied by the rules of crimïnaî pro- 
cédure. Fong Yue Ting v. United States, 149 U. S. 698, 730, 13 
Sup. Ct. 1016, 37 L. Ed. 905 ; United States v. Hung Chang, 134 Fed. 
19, 25, 67 C. C. A. 93. 

In Lee Lung v. Patterson, 186 U. S. 168, 176, 22 Sup. Ct. 795, 797 
(46 L. Ed. 1108), the Suprême Court said: 

"But jurisdiction is given to the collecter over the riglit of the alien to 
land, and necessarily jurisdiction Is given to pass on the évidence presented 
to establish that right, He may détermine the validity of the évidence, or 
receive testiniony to controvert it, and we cannot assent to the proposition 
that an officer or tribunal, invested with jurisdiction of a niatter. icses that 
jurisdiction by not giving snfflcient weight to évidence, or by rejecting proper 
évidence, or by admitting tluit which is impropcr." 

Again, in the Japanese Immigrant Case, 189 U. S. 86, 100-102, 23 
Sup. Ct. 611, 614 (47 L. Ed. 721), tiie same court takes pains, not 
only to State the gênerai rule, but also to define its limitations. It 
was said that it had never been held that, in executing the provisions 
of déportation statutes, administrative officers were at liberty to "dis- 
regard the fundamental principles that inhere in 'due process of law,' 
as understood at the time of the adoption of the Constitution." "One 
of thèse principles," the court goes on to say, "is that no person shall 
be deprived of his Hberty witliout opportunity, at some time, to be 
heard, before such officers, in respect of the matters upon which that 
liberty dépends — not necessarily an opportunity upon a regular, set 
occasion, and according to the forms of judicial procédure, but one 
that will secure the prompt, vigorous action contemplated by Congress, 
and at the same time be appropriate to the nature of the case upon 
which such officers are required to act." In affirming the judgment 
of the lower court dismissing the writ, comment was made upon some 
of the grounds upon which the petitioner relied, as follows: 

"The traverse to the return made by the immigration inspecter shows upou 
its face that she |the petitioner] was before that offlcer pending the Investi- 
gation of her right to be in the United States, and made answers to ques- 
tions propounded to her. It is true that she pleads a vvant of knowledge of 
our language, that she did not understand the nature and import of the 
(|uestions propounded to her, that the investigation made was a 'pretended' 
one. and that she did not at the time know that the investigation had référ- 
ence to her being deported from the country. Thèse considérations cannot 
justify the intervention of the courts. They could hâve been presented to 
the officer having primary control of such a case, as well as upon an appeal 
to the Secretary of the Treasury, who had power to order another investiga- 
tion, if that course was deuianded by lavv or by the ends of justice. It is 
not to be assumed tliat either would liave refused a second or fuller inves- 
tigation, if a proper application and showing for one had been made by or 
fov the appellànt. Whether further investigation should hâve been ordered 
was for Oie officers, chargea with the exécution of tlie statutes, to déter- 
mine. Their action in that regard is not subject to judicial review. ♦ * * 
Tf the appellant's want of Ijnowledge of the English language put her at 
some disadyantage in the investigation conducted by that offlcer, that was 
her misfortune, and constltutes no reason, under the acts of Congress, or 
under any rulë of law, for the intervention of the court by habeas corpus." 

In Chin Yow v. United States, 208 U. S. 8, 28 Sup. Ct. 201, 52 
L, Ed. 369, it was held that the alien must be accorded a hearing by 
the Department, at which he bas a "fair opportunity to produce evi- 
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dence," and such hearing must be "fair" and "in good faith" ; a mère 
"semblance" of a hearing is insufficient, but the hearing may be "sum- 
mary in form" ; the déniai of a fair hearing "cannot be estabHshed by 
proving [merely] that the décision [of the Department] was wrong." 
In Frick V. Lewis, 195 Fed. 693, 115 C. C. A. 493 (C. C. A., 6th 
Circuit), it was said: 

"But where a fair, thougb sunimary, hearing has beea given, In ascertain- 
Ing whether there is or is not any proof tendlng to sustain a charge Involved 
In a case like this, it is not open to courts to consider either adnlissibillty or 
weight of proof according to the ordinary rules of évidence." 

In Siniscalchi v. Thomas (C. C. A., 6th Circuit) 195 Fed. 701, 115 
C. C. A. 501, the Circuit Court of Appeals of the Sixth Circuit quotes 
with apparent approval the language employed by Judge Dodge in the 
Jeu Yuen Case (D. C.) 188 Fed. 350, as follows : 

"It is well settled that offlcers of tlie governmeut, to whoni the détermina- 
tion of questions of this Uind is Intrusted under statutes like thèse goveru- 
ing thèse proceedlngs, are not bound by the * * » évidence applled in 
t-ourts. It is not enough for a review of thelr décision on habeas corpus that 
there was no sworn testlmony, or no record of the testlmony or of the déci- 
sion. No formai coniplaint or pleadings are required. The allen's oppor- 
tunity to be heard need not be ni ion any regular set occasion, nor according 
to the forins of judicial procédure. It may be such as will secure the prompt, 
vlgorous action contemplated by Congress and appropriate to the nature of 
the case." 

If I rightly understand the purport of thèse décisions, upon prin- 
ciple they rule the point under considération adversely to the petition- 
er's contention, and sustain the view that the trial of the right of an 
ahen to remain in this country by afïidavits does not amount to the 
déniai of a "fair hearing" or "due process of law." While in the cas- 
es chiefly relied upon by the petitioner (United States v. Williams 
[D. C] 185 Fed. 598; United States v. Redfern, 180 Fed. 500; Unit- 
ed States V. Sibray [C. C] 178 Fed. 144; Sibray v. United- States, 
185 Fed. 401, 107 C. C. A. 483 ; Redfern v. Halpert, 186 Fed. 150, 108 
C. C. A. 262), the courts use language disapproving of certain speci- 
fied methods employed by the immigration officers, in no one is a sub- 
stantive rule announced ont of harmony with the conclusion which 
we hâve reached, excepting only in the opinion of a lower court in 
the Sibray Case, 178 Fed. 144, 148, where the view was expressed that 
the alien is entitled to be confronted with the witnesses against him, 
and has the right to cross-examine them. Unfortunately the point 
was not decided upon appeal. 

[3] 3. The further contention, made by the petitioner, that his 
counsel was not given an opportunity to see the recommendations 
forwarded by the officer in charge to the Secretary of Commerce and 
Labor, is, I think, without merit. Thèse recommendations do not 
constitute a décision, from which an appeal must or can be taken. 
The only adjudicating officer is the Secretary himself, and with the 
entire record of the f?r.ts open to his inspection and examination 
counsel for the petitioner may fuUy argue ail questions itî the brief 
which he is permitted to file and hâve forwarded to the Secretary. 
This argument may be made on the theory that the recommendations 
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of the officer in charge will be adverse to the petitioner, and pre- 
sumably it is made with such possibility in mind. 

Possibly the discussion has been elaborated beyond reasonable 
bounds; but in view of the serions conséquences to the petitioner of 
the exécution of the warrant of déportation, and the industry and 
zeal of counsel in preparing and presenting his défense, I hâve been 
impressed with the propriety of making a re-examination of the ques- 
tions involved. 

The demurrer will be sustained. 



WKLLS FARGO & CO. v. JOHNSOX, Stiito Treasurer. 

FARCxO V. SAME. 

(District Court, D. Soutli Dakota, S. D. April 2, 1913.) 

Nos. C2S, C29. 

1. TaX.^ÏION (§§ .^4, o71%*) — ASRE.SSIIEXT OF Fropehty op Expkbss Compa- 

JMIES — SouTii Dakota Statute. 

Daws S. D. 1007, e. 04, §§ 16, 17, provirtiug for the assessrnent and 
taxation of express and sIeepinR car conipanies, does not autliorize tlie 
Imposition of a tax on eittier tlie gross or net earnlngs of sucli oom- 
panlos, I)ut a tax on tlie value of tlieir property only, in aeeordance witli 
article 11, § 2, of tlie state Constitution. It does not, however, make the 
anniial reports re()uired froui tlie conipanies conclusive as to .such val- 
uation, nor excUide considération of gross earnings in luaking tlie as- 
sessuient; but, on the coutrary, section 17 expressly provides îhat they 
sliall be considered, and authorizes the board of assessrnent and equallza- 
tion to consider it with other iufonnation required to be furnished by 
the board of raihvay coniniissioners, and "any and ail other matlers 
necessary to enable theni to make a just and équitable assessrnent," and 
such requirenient does not reuder an assessrnent invalid. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 128, 019 ; 
Dec. Dlg. §§ 54, 371 1/2.*] 

2. Evidence (§ Si!*)— Assessment of Property of Express Companies — Phe- 

SUMPTIOR OF VaLIDITY. 

Where the board of assessrnent and equalization vvas duly constituted, 
met at the tinie and place required by the statute, and made a valuation 
aiid assessrnent of the property of express coiupauies, the presumption 
is tliat they acted on proper and compétent évidence, and performed 
their duty in compliance with the provisions of law, and tlieir assess- 
rnent can only be overthrown by the courts ou affirmative proof tliat it 
was based on fraud, or the adoption of a fuudamentally wrong prin- 
ciple. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig, § 105; Dec. Dig. 
§ 83.*] 

3. CoMMEBCE (§ 73*) — Assessment of Property of Express Company — Prop- 

erty IJsED IN Interstate Commerce. 

While a state cannot tax the privilège of carrylng on commerce among 
the States, uor property outside of its jurisdiction belonging to persous 
doniiciled elsewhere, it can tax property perraanently within its juris- 
diction, although belonging to persons domiciled elsewhere and used lu 
commerce among the states, as in case of express conipany property ; 
and when tliat property is part of a System, which has its actual uses 

•For other cases see same topic & 5 numbeb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexer 
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only In connection with other parts of tlie System, that fact may be 
considered in taxing, even tliough tlie other parts of the System are 
outside of tlie state, in which case the value of the property within the 
State, in the absence of auything more spécial, may be determined by 
a mileage proportion. 

[Ed. Note. — For other cases, .see Commerce. Cent. Dig. §§ 124-134; Dec. 
Dlg. § 33.*] 

4. Evidence (§ 387*) — Parol Evidence — Official Recoeds — Conci.usivï:- 

NESS. 

TIiG record of a taxing body is the best évidence of Its décisions siud 
acts, wliich cannot be impeached by oral testimony of members or oth- 
ers as to the motives or reasons whleb governed the action of the mem- 
bers. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1698-1713; 
Dec. Dig. § 387.*] 

5. Taxation {§ 388*)^Assessment of Pkoi'eety of Expeess Companies — 

Legality. 

The valuation and assessment of the property of express companies 
by the state board of assessment and equalization of South Dakota hcid. 
on the évidence, to hâve been constitutionally and legally made, and 
valid. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 667, 668; Dec. 
Dig. § 388.*] 

6. Taxation (§ 37*)— Public Service Coepobations — Validity of Statute. 

Laws S. D. 1907, c. 64, providing for tlie assessment and taxation of 
the property of railroad and other public service corporations, is con- 
stitutional and valid. 

[Ed. Note.— l'or other cases, see Taxation, Cent. Dig. §§ 64-66, 1.33: 
Dec. Dig. § 37.*] 

In Equity. Suits by Wells Fargo & Co. and by James C. Fargo, 
individually and as président of the American Express Company, 
against George G. Johnson, as Treasurer of the State of South Da- 
kota. On final hearing. Decrees for défendant. 

Bailey & Voorhees, of Sionx Falls, S. D., for plaintiffs. 
L. T. Boucher, of Aberdeen, S. D., and Royal C. Johnson, Atty 
Gen., of Pierre, S. D., for défendant. 

EEEIOTT, District Judge. Thèse actions came on for trial before 
the court on the 19th day of February, A. D. 1913, and were Consoli- 
dated for the purpose of taking testimony and trial, though separate 
judgments are to be entered in them, and I vvill détermine both cases. 
The bills of complaint in the two cases are substantially alike. They 
allège in substance : 

That Wells l'argo & Co. is a corporation of the state of Colorado. 
That James C. Fargo, individually and as président of the American 
Express Company, is a résident of the state of New York. That the 
said American Express Company is an unincorporated association or 
copartnership of individuals, organized under articles of agreement 
between its members, under the common law of the state of New York, 
with its principal place of business in the city of New York, and that 
said Company is composed of 3,000 members, owning 180,000 shares 

*For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in said company, of par value and a market value of $100 per share. 
That ail such members or shareholders hâve a joint ownership and 
interest in the cause of action therein stated, and that they are too nu- 
merous to be joined as parties. That it is impractical to bring them 
ail before the court, for the reasons stated in the bill of complaint, and 
therefore that lie, James C. Fargo, as such président and member or 
shareholder, brings the suit, net only on his own behalf, but on behalf 
of said Company and each and ail of its members. That George G. 
Johnson was at the times named in the complaint treasurer of the 
State of South Dakota. 

That the American Express Company and Wells Fargo & Co. for 
a long time prior to the time named in the complaint had been, and 
then were, conducting the business of a common carrier, popularly 
and technically described as the express business ; that is to say, the 
quick and safe transportation and transmission over public roads and 
highways by means of railways, steamboats, steamships, and other 
public carriages, of moneys, bank bills, bonds, securities, and packages 
containing articles of greater or less value, as contradistinguished from 
ordinary freight, from points within the state of South Dakota to 
other points within the state, from points without the state to points 
within the state, and from points within the state to points without 
the state, also from foreign countries to the state of South Dakota, and 
that they do said business under contracts with railroad companies 
and other common carriers, owning and operating railroads, roUing 
stock, ships, and other public conveyances. 

It is further alleged that on the 7th day of March, 1907, there went 
into effect in the state of South Dakota an act entitled "An act pro- 
viding for the assessment and taxation of the property of railroad, 
telegraph, téléphone, express and sleeping car companies" (Laws 1907, 
c. 64), and has never been repealed, and that pursuant to said statute, 
and especially to the provisions of section 16 thereof, the said Amer- 
ican Express Company and Wells Fargo & Co., prior to the Ist day 
of July, 1910, filed in the office of the state auditor their reports for 
the year ending April 30, 1910, setting forth copies of such annual 
statement, which said annual statement it is unnecessary to set forth 
in full herein in either case, except to say that the statement of the 
American Express Company showed a total of 162 offices, the total 
value of office furniture, fixtures, and real estate $9,151.73, total num- 
ber of miles operated, 3,383.5.S, and total gross earnings $88,181.44. 
It may be stated hère that the report as made by said company fails 
to state the number of cars leased and operated, or owned and oper- 
ated. if any, by the company, and also fails to state the total value of 
ail the property of such company used in the state of South Dakota, 
as required by the fifth paragraph of said section 16 of said law. 

That the statement filed by the Wells Fargo & Co. showed the total 
number of offices 156, total value of office furniture, fixtures, and real 
estate $18,473.98, total number of miles operated 1,621.52, total gross 
earnings $131,096.28. That the said statement did not contain any 
statement of the total number of express cars owned by such com- 
pany and used within the state, or the number of such express cars 
leased and controlled, but not owned, by such companies and used 
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wîtilin tlie State, or operated under lease or contract in any manner, 
and it did not show the total value of ail the property of such Com- 
pany used in the state of South Dakota, and neither of said reports 
gave any information with référence to the value of ail the property 
of such companies used in the state of South Dakota as required by 
said statute. Such reports are duly verified, and it was further al- 
leged that the American Express Company upon the Ist day of May, 
1910, owned no property other than that specified in said report, sit- 
uated in or taxable in the state of South Dakota. 

It is further alleged that pursuant to the provisions of the statutes 
of the state of South Dakota the state board of assessment and equali- 
zation of said state of South Dakota convened in regular annual ses- 
sion on the 5th day of July, 1910, and continued in session until the 
lOth day of August, 1910. That upon the 27th day of July, 1910, said 
state board of assessment and equalization fixed the valuation upon 
the property of said American Express Company for taxation for the 
year 1910 at $193,260, and that on the same date said state board of 
assessment and equalization fixed a valuation upon the property of 
Wells Fargo & Co. for the year 1910 at $289,877, and thereupon said 
state board of assessment adjourned to meet on the lOth dav of Au- 
gust, 1910. 

It is further alleged that on the lOth day of August, 1910, Wells 
Fargo & Co. duly filed its protest with said board of assessment and 
equalization of the state of South Dakota against the assessment so 
made upon it, which protest is as follows: 

"To the Honorable the State Board of Equalization of the State of South 
Dakota : 

"Wells Pargo & Co. respectfuUy protests against the assessment made upon 
its property in South Dakota for tJie year 1910, for the following reasons: 

"First. Said assessment Is excessive and is niany tinies the actual and true 
value of ail of the property owned by Wells Fargo & Co. and subject to as- 
sessment within the state of South Dakota. 

"Second. Said assessment Is excessive and out of ail proportion to the 
assessments made upon the property of other corporations and of natural 
persons subject to taxation within the state of Soutli Dakota for the year 1910. 

"Third. In making said assessment the state board of equalization lias 
foUowed an illégal and arbitrary method of ascertaining the value of the 
property of Wells Fargo & Co. subject to taxation in South Dakota for the 
year 1910. 

"Fourth. In making said assessment the state board of equalization bas 
unlawfully taken into considération the Interstate earnings of Wells Fargo 
& Co., and bas in effect lllegally taxed the same. 

"Wherefore the said Wells Fargo & Co. does respeetfully pray that the 
said state board of equalization reconsider said assessment, and make an 
assessment upon the property of Wells Fargo & Co. subject to taxation in 
South Dakota for the year 1910 no greater than the actual and true value 
of said property, and no greater proportionately than the assessments made 
upon other corporations and upon natural jjersons. 

"Dated August 6, 1910. 

"Wells Fargo & Co., 

"By Bailey & Voorhees, Its Attorneys." 

And on the same date and at the same time and place the American 
Express Company filed its protest in practically identical language. 
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It is further alleged that the said state board of assessment and 
equalization of the state of South Dakota ignored said protests and 
said reports, and adjourned sine die without changing the assessments 
so made as aforesaid upon the property of said express companies. 

It is further alleged that the state board of assessment and equahza- 
tion of the state of South Dakota did at its said session in July and 
August, 1910, upon said assessed valuation of Wells Fargo & Co. of 
$289,877 levy a tax against said company for the year 1910 of 28 
mills, or $8,116.56. 

It is further alleged that the state board of assessment and equaliza- 
tion of the state of South Dakota did at its said session in July and 
August, 1910, upon said assessed valuation of the American Express 
Company of $193,260 levy a tax against said company for the year 
1910 of 28 mills, or $5,411.28. 

It is alleged that neither the state auditor of the state of South 
Dakota nor the said board of assessment and equalization, nor any of 
its members, ever made any objection to the report above referred to, 
so furnished by said express companies, but that the sathe were re- 
ceived and accepted and filed by the state auditor, and the same were 
presented before the state board of assessment and equalization, who 
received and accepted them, and that no member of said board ever 
requested the plaintiffs, or either of them, to furnish any other or 
further information respecting their property and respecting the roads 
operated by them in addition to that contained in said reports. 

The bills of complaint also allège that the matters and facts stated 
in said reports and in said protests are true. The provisions of chap- 
ter 64 of the Laws of the State of South Dakota of A. D. 1907 are 
then set forth in so far as the same refer to the payment of taxes so 
levied upon express companies, and the penalty that is provided in 
case of failure to pay vvithin 30 days of the time the same become due, 
and the provision with référence to distraint of property of delin- 
quent express companies for collection of said tax, etc. 

It is alleged in the bill of complaint by Wells Fargo & Co. : 

"That the said state board of assessment and equalization of the state of 
Soutli Dakota, in inaking said assessment upon the property of your orator 
in the state of Sontli Dakota, and in levying a tax thereon, willfully and 
fraudulently disregarded said report and said protest filed by your orator, 
and willfully and fraudulently disregarded the true and actual value of the 
property of your orator in the state of South Dakota, and that said state 
board of assessment and equalination arrived at said assessment and at said 
tax in the follovving nianner, to wit : That said board of assessment and 
equalization obtained from the reports of the varions railroads transacting 
business in South Dakota, over whose Unes your orator conducted its ex- 
press business, the amounts reported by said several railroads as severally 
paid to them for the year ending April 30, 1910, by your orator as compen- 
sation for the carriîige by said railroad of its express matters, and ascer- 
tained from such reports that the amounts so paid were as follows, to wit: 

Chicago, Milwaukee & St. Paul Raiiway Company $17;{,373 27 

Chicago, Milwaukee & Puget Sound Itaihvay Company 7,800 45 



Total $181,173 72" 
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It is alleged in the bill of complaint by the American Express Com- 
pany : 

"That said state board of assessment and equallzation of the state of 
South Dakota, iu inaking said assessment upon the property of the American 
Express Company in the state of South Dakota, and in levying a tax there- 
ou, wiUfully and fraudulently disregarded said report and said protest flled 
by the said American Express Company, and fraudulently and willfully dis- 
regarded tlie true and actual value of the property of the said American 
Express Company in the state of South Dakota ; that said state board of 
assessment and equallzation arrived at said assessment and at said tax in 
the foUowing manner, to vvlt: That said state board of assessment and equal- 
lzation obtalued froni the reports of the varions rallroads transacting business 
in South Dakota, over whose lines the said American Express Company 
conducted its express business, the amounts severally pald to such rall- 
roads for the year endlng April 30, 1910, by the American Express Company 
as compensation for the cari-iage by said rallroads of its express matters, 
and ascertalned from such reports that the amouuts so pald were as follovvs: 

Chicago & Northwestern Rallvvay Company !j;i02,030 94 

Chicago, St. Paul, Jlimieapolls & Omaha Kailvvay Company. . 7,"il0 60 

South Dakota Central Rallway Com])any 2.096 .'52 

Rapld City, Black Hills & Westerji Kaiiway Company 417 70 

l'ierre, Kapld City & Northwestern Itailwiiy Company 0,178 99 

Wyomlug & Missouri River Rîiilway CdUipany 44.5 80 

Pierre & Ft. Pierre Hrldge (tompaiiy 85 36 

Dubuque & Sioux City ItaiU'oad Comi)aiiy 2,223 85 

Total .'{;120,689 56" 

It is thereupon alleged in bolh bills of complaint that certain other 
express companies were, during the year ending April 30, 1910, trans- 
acting business as express companies in the state of South Dakota, 
the same as plaintiffs. That the names of the express companies so 
transacting business in said state are, the United States Express Com- 
pany, the Great Northern Express Company, the Western Express 
Company, and the Adams Express Company. That each of said 
express companies made reports to the auditor of the state of 
South Dakota of its business transacted within the state of South 
Dakota during the year ending April 30, 1910, and of the value 
of its office furniture, fixtures, real estate, and other property 
within the state of South Dakota, of the number of miles operated 
within said state, the number of offices within said state, and of its 
total gross earnings for business transacted within said state. 

Said bills further state that the total value of ail the property of 
said companies respectively, as shown by said reports is as follows : 
United States Express Company, less than the sum of $2,000; Great 
Northern Express Company, less than $2,000 ; Western Express Com- 
pany, less than $500; Adams Express Company, less than $6,000. 

It is further alleged by the plaintiiifs in their bills of complaint that 
the state board of assessment and equalization obtained from the 
reports of the varions railroad companies transacting business in South 
Dakota, over whose lines said varions express companies other than 
the plaintififs conducted the express business, the amounts severally 
paid to said railroad companies by said several express companies, 
other than plaintiffs, as compensation for the carriage by said rallroads 
205 F.— 5 



66 205 FEDERAL BEPOETER 

of the express matter for said several express companies, and ascer- 
tained from said reports that the amounts reported as so paid by said 
express companies were as follows: 

Great Northern Express Company $6,626 47 

United States Express Company 6,812 22 

Western Express Company '. 1,507 28 

It is then alleged, upon information and belief, that the amount so 
reported by the railroad companies as having been paid to them by 
plaintiffs and the other express companies transacting business in the 
State of South Dakota, for express service for the year ending April 
30, 1910, were not in truth and in fact the amounts charged by said 
railroad companies and paid by said express companies for such ex- 
press service, but that said several express companies transacted busi- 
ness over the lines of said several railroad companies, not only in the 
State of South Dakota, but in the neighboring states of the United 
States, and that in such other states, there being a greater population 
and more numerous business centers, the express traffic is very great- 
ly in excess of the express traffic between différent points in the state 
of South Dakota. 

It is further alleged that in making the reports to the said state 
board of assessment and equalization of the amounts paid to them 
for express service by the express companies transacting business in 
the state of South Dakota, said several railway companies did not re- 
port the amounts paid for the express service supplied in the state of 
South Dakota, but obtained the amounts so reported by dividing the 
total amount paid by the express companies for express service ovejr 
the entire lines of each of said railroads by the mileage of said rail- 
roads, and then apportioned arbitrarily to the state of South Dakota 
an amount of the total sum paid by the express companies proportion- 
ate to the mileage of the said railroads within the state of South 
Dakota ; that such apportionment was arbitrary, and was much greater 
than their business in South Dakota really earned. 

It was further alleged, on information and belief: That the said 
state board of assessment and equalization arbitrarily determined that 
plaintiffs, "regardless of the amount or value of their taxable property 
within the state of South Dakota upon the Ist day of May, 1910, or 
at any time during the year ending April 30, 1910, should pay a tax 
of 41/^ per cent, upon amounts paid by them to said railroad com- 
panies, and that the said tax should be paid by ail of the express com- 
panies transacting business within the state of South Dakota. That 
thereupon the said state board of assessment and equalization fixed a 
rate of taxation upon the assessments of the various express com- 
panies transacting business in South Dakota at 28 mills upon each 
dollar of assessed valuation. That the said board of assessment and 
equalization thereupon made a further computation and ascertained 
the sum which would be realized by a tax of 4% per cent, upon each 
dollar of the amounts paid by the several express companies to the 
railroad companies as aforesaid for express service, and then made a 
still further computation to ascertain the assessed valuation which 
would be necessary to obtain the same amount in taxes at a levy of 
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28 mills upon the dollar. That as a resuit of said computation said 
State board of equalization made assessments upon the various ex- 
press companies transacting business in South Dakota, and levied 
taxes thereunder, as follows, to wit : 



Name of Express Co. 



Aniount Paicl 
Railroads. 



4y2%. 



Amount 

of Assess- 
nient. 



Amount 
of ïax. 



Wells Fargo & Co 

American Express Company 

United States E!xpress Company. . . 
Great Northern Express Company.. 

Western Express Company 

Adams Express Company 



$181,17.''..92 

120,689.59 

6,812.22 

0.626.47 

1,507.28 



¥8,152.79 

5.481.0.3 

306.55 

298.19 

67.83 



.$289,877 

193,260 

10,899 

11.278 

2.262 

71,632 



)f 8, 116.55 

5,411.28 

305.17 

315.78 

63.34 



That thereafter the Adams Express Company filed a protest, and 
said assessment was reduced to $40,000, and a tax of 28 mills levied 
thereon, amounting to $1,120. 

It is further set forth in said bills of complaint, upon information 
and belief ; 

"That the said state board of assessment and equalization purposely so 
assessed the said American î^xpress Company and the other express com- 
panies transacting business within the state of South Dakota that the tax 
levied should be practically équivalent to 45 mills upon the amouut paid by 
the express companies to the railroad companies for express service, but 
made such assessment in each instance so that it would vary a few dollars 
from the amount required to make an assessment upon which the 28 mills tax 
would be exactly the équivalent of 45 mills upon the sunis paid the railroad 
companies. That in making said assessment the state board of assessment 
and equalization disregarded the plaln provisions of the Constitution of the 
United States and the Constitution of the state of South Dakota and the 
statutes of the state of South Dakota, and disregarded wlioliy the report 
and protest made as aforesaid by your orator, and disregarded wholly the 
value of the property of your orator, and disregarded wholly the value of the 
property owned by tlie other express companies within the state of South 
Dakota, and the reports made respectively by said express companies, and 
willfully and fraudulently assessed the property of your orator In the state 
of South Dakota in the sum of " 

— ^$289,877 in the case of Wells Fargo & Co., and levied thereon said 
tax of $8,116.56, and in the sum of $193,260 in the case of the Ameri- 
can Express Company and levied thereon said tax of $5,411.28. 

The plaintiff Wells Fargo & Co. in its bill of complaint thereupon 
allèges in substance that it is informed and believes that it vi'as the 
purpose and intent of the said state board of assessment and equaliza- 
tion, in making said assessment upon the other express companies 
within the state of South Dakota, to force them to pay a gross earn- 
ings tax of 2^ per cent, upon the gross earnings of said plaintifï, and 
of said other express companies, from business transacted both wholly 
within the state of South Dakota and partly without said state, and 
within other states, that is, to impose upon said express companies a 
gross earnings tax of 2^4: per cent, upon ail business of said express 
companies, both intrastate and Interstate, transacted wholly or partly 
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within said state of South Dakota, and that to obtain such gross 
earnings of said express companies the board of assessment and 
equalization arbitrarily assumed that the amounts reported by the 
railroad companies as having been paid to them by said plaintiff and 
the other express companies transacting business in South Dakota 
were 50 per cent, of the gross receipts of yonr orator and of said 
other express companies arising from their business, interstate and in- 
trastate, in the state of South Dakota, an assumption which, in tlie 
case of your orator, at least, was not warranted by the facts. 

No such allégations appear in the bill of complaint of James C. 
Fargo, président of the American Express Company. There is an 
entire absence of any such an issue made in the bill of complaint of 
said Company, which is case No. 629. The case in which the issue is 
made is Wells Fargo & Co.'s, and is No. 628. 

The plaintiiffs thereupon both allège that the said state board of as- 
sessment and equalization, in making said assessment upon the prop- 
erty of the plaintiffs, and levying said tax thereon, acted without au- 
thority of law, and in violation of the law, in the particulars set forth 
in the bills of complaint. It is thereupon alleged that 28 mills upon 
each dollar of the assessed valuation was equal to the average amount 
of state, county, school, municipal, road and bridge, and other local 
taxes levied upon other property in the state of South Dakota for the 
year preceding the making of said assessment upon the property of the 
plaintiff, and was the average amount of such tax for the year for 
which said assessment was made in the varions counties and subdivi- 
sions thereof through which plaintiffs had transacted their business re- 
spectively. 

It was further alleged on information and belief that the average 
assessed valuation of the property, both real and personal, belonging 
to individuals in the state of South Dakota in the year 1910, was not 
to exceed 40 per cent, of the true and actual value in money of such 
property. It was further alleged that no assessment has been made 
upon the property of plaintiffs in any of the counties of the state of 
South Dakota by local assessing and taxing officers of such counties, 
or of the varions municipal and other taxing organizations contained 
in such counties, and that no tax levy has been made against their 
property in the state of South Dakota for the year 1910, excepting 
said levy by said state board of assessment and equalization. 

It is thereupon alleged that under the laws of the state of South 
Dakota said tax so assessed and levied by the board of assessment and 
ec[ualization upon the property of plaintiffs constitutes a lien upon ail 
of plaintiffs' personal property, and constitutes a cloud upon their 
title thereto, and thereupon they demand judgment, enjoining the de- 
fendant and his successors in office from distraining any property of 
the plaintiffs to recover the amount of said tax, or from taking any 
proceeding of any kind, nature, or character whatever, looking toward 
the collection of said tax, or toward the enforcement of the payment 
of said tax, and that said tax and the assessment upon which the same 
was based be respectively declared invalid and void, and said tax 
canceled. 
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The défendant thereupon answered said bills of complaint, in sub- 
stance, demanding strict proof of the organization, principal place of 
business, membership of the Amerkan Express Company, the value 
of the shares of stock, and the résidence of stockholders, and as to 
ail matters alleged in the bill of complaint relative to the organization 
of said American Express Company; also of the organization, prin- 
cipal place of business, membership of Wells Fargo Co., value of 
shares of stock, and résidence of stockholders. He admits that the 
plaintiffs had for many years conducted the business of common car- 
rier, popularly and technically described as the express business; ad- 
mits that plaintiffs neither of them own or operate any railroads, but 
do express business under contracts with railroad companies and 
through common carriers owning and operating railroads; admits that 
plaintiff Wells Far.co & Co. is a corporation organized and existing 
imder the laws of the state of Colorado, and that James C. Fargo is 
a citizen and résident of the state of New York; admits that plaintiffs 
submitted statements purporting to show the condition of plaintiff 
companies in each county in the state as set forth in plaintiffs' bills of 
complaint, but dénies (hat such statements were a full and complète 
statement of the property owned by said plaintiffs in the state of South 
Dakota during the year ending April 30, 1910; dénies that said state- 
ment gave the value of ail the property of plaintiffs uscd in the state 
of South Dakota during the year ending April 30, 1910; dénies that 
the board of assessment and ecjualization of the state of South Dakota 
assessed any property of either plaintiff not within the state of South 
Dakota ; states upon information and beiief that said plainti.ffs owned 
and used large sums of money in their business in South Dakota dur- 
ing the year ending April 30, 1910, and alleged that they did not report 
or list any money whatever for taxation in their said statements, or 
in any other way or manner, but fraudulently and deceitfully omitted 
from their said statements and concealed from the state auditor and 
the state board of assessment and equalization of South Dakota the 
fact that they had large sums of money and used large sums of money 
in their business in South Dakota during the year ending April 30, 
1910; further allèges that the plaintiffs further violated section 16 of 
chapter 64 of the I^aws of 1907 of the state of South Dakota, in that 
they fraudulently omitted from said statements to the state audi- 
tor a full and fair account of their business donc within the state for 
the year ending April 30, 1910, and a full and fair account of the 
gross earnings or total business of such company transacted within the 
said state for the year ending April 30, 1910. 

It is further alleged that the plaintiffs did a large banking ex- 
change business in the state of South Dakota, by way of sale of and 
by the cashing of money orders, foreign drafts, travelers' checks, and 
letters of crédit, and earned and used in said branch of its business 
large sums of money, none of which was reported by said company 
in its said statement to the state auditor, but ail of which was fraudu- 
lently concealed by it under the fraudulent and deceitful claim that 
they only received money in their offices for shipment as a common 
carrier, while in truth and fact it did, during ail of the year ending 
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April 30, 1910, advertise on signboards in front of its offices in this 
State the fact that it sold money orders, foreign drafts, travelers' 
checks, and letters of crédit, and as a matter of fact did sell and cash 
such orders, checks, and letters of crédit. It is further alleged upon 
information and behef that the plaintiffs did not Hst ail of their prop- 
erty in the state of South Dakota in said statement, and did not give 
the true value thereof, but that the amount and value of the property 
belonging to the plaintiffs within the state of South Dakota was great- 
ly in excess of the amount shown in said statements or either of them. 

It was further admitted that the board of assessment and equaliza- 
tion convened in regular session on the 5th day of July, 1910, and con- 
tinued in session as stated in the bills of complaint, and that the said 
board fixed a valuation upon the property of Wells Fargo & Co. for 
the year ending April 30, 1910, at $289,877, and upon the American 
Express Company at $193,260, and levied a tax thereon of 28 mills 
on the dollar. It is admitted that each of said companies filed a protest 
in the manner and form stated in the bills of complaint. 

The answers further deny that said board of assessment and equali- 
zation made no objection to said reports of thèse plaintiffs, and allège 
that the said board did make objection to the reports, and did refuse to 
accept the same as true, for the reason that said statements did not 
contain a full, true, and complète statement of the property owned by 
plaintiffs in the state of South Dakota during the year ending April 30, 
1910, in that said statements did not correctly state the true value of 
the property belonging to the plaintiffs within the state. 

Défendant thereupon admits that the tax levied against the plaintiffs 
by the said board of assessment and equalization of South Dakota has 
not been paid, and that under the laws of the state of South Dakota 
he will attempt to collect the same by distraint and sale; dénies that 
such distraint will work irréparable and lasting injury, and dénies spe- 
cifically that the property of Wells Fargo & Co. in the state is less in 
value than the sum of $18,473.98, and that the value of the property of 
the American Express Company was less than the sum of $10,000. 

The answers thereupon specifically deny that the tax so levied by 
the state board of assessment and equalization was based upon the 
gross earnings of the plaintiffs within the state of South Dakota, or 
that it was based upon the amount of money paid by the said com- 
panies to the railroad companies, but upon information and belief al- 
lège the fact to be that the state board of assessment and equalization 
made its assessment on the property of the plaintiffs according to their 
value, and that said state board of assessment and equalization took 
into considération the amount of gross earnings of said company with- 
in the state for the year ending April 30, 1910, as well as ail other in- 
formation obtainable by said board, in order to enable them to place 
a just and fair value upon the property of said companies, and that 
the assessment so made against the property of said companies was 
a true and just value of tlie property belonging to said companies 
within the state of South Dakota for the year ending April 30, 1910, 
and that the value of the tangible property of said express companies 
was determined by taking into considération its capacity and adapta- 
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bility for the work of conducting an express business, and taking into 
considération its value as a part of the entire Unes of said company, 
and net as a segregated portion thereof, and that the gross earnings of 
said companies were used only together with ail other information 
obtainable to aid the board of assessment and equalization in arriv- 
ing at a just and true valuation of the property of said companies 
within this state, when considered in connection with the uses to 
which it was put, and the fact that it was a part of a highly valuable 
System, and that the value placed upon the property of plaintiiïs with- 
in this State was only a fair, just, and équitable valuation. 

The answers thereupon specifically deny that the property of plain- 
tifïs was assessed at more than its true and actual value in money,,and 
deny that such tax amounts to more in proportion than the tax paid by 
other associations, partnerships, or corporations or natural persons up- 
on their property within the state of South Dakota. The answers 
thereupon allège that the method adopted by the said board of assess- 
ment and equalization in taxing the property of plaintiiïs within the 
state of South Dakota was the same method that was employed by said 
board in taxing the property of ail the other express companies doing 
business within the state at the same time, and that a fair and just 
valuation was sought to be and was placed upon the property of the 
plaintifïs. 

The défendant thereupon dénies ail fraud or unlawful combination 
or confederacy or wrongdoing, wherewith he and members of the 
state board of assessment and equalization were by the bill charged, 
and averred that the plaintiffs had been guilty of fraud and of a will- 
ful disregard of the fifth subdivision of section 16 of chapter 64 of 
the Laws of 1907 of the state of South Dakota, in that they and each 
of them failed to report to the state auditor the gross earnings of the 
total business of such company transacted within the state of South 
Dakota for the year ending April 30, 1910, and the value of ail the 
property of such company used in the state of South Dakota during 
said year. 

The answers thereupon deny ail facts not theretofore specifically 
admitted or answered, and demand that plaintiffs' bills of complaint 
herein be dismissed. To which answers plaintiffs interposed proper 
replies. 

The défendant filed a motion to dismiss the case of James C. Fargo, 
individually and as président of the American Express Company, No. 
629, at the time of the trial, for the reason of want of jurisdiction, in 
that it appeared upon the face of the pleadings that there was no di- 
versity of citizenship and no constitutional question raised. In my 
view of the case this question was involved when the temporary in- 
junction was granted in this action, and the then judge of this court 
disposed of this question at that time, and such ruling will not be ques- 
tioned now. Upon the issues joined by such pleadings the cases were 
submitted upon certain stipulations as to what certain witnesses would 
swear to, if produced in court. 

[1] Under the Constitution and laws of the state of South Dakota 
the property of express companies, such as plaintiffs, is taxéd, and 
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neither the Constitution nor laws of tlie state provicie for taxing either 
the gross earnings or the net earnings of such corporations. Article 
11, § 2, of the Constitution of the state of South Dakota provides 
that: 

"AU taxes to be raised in tins state shall be uniform on ail real aud Per- 
sonal property, aecordiiig to Its value in money, to be ascertalned by such 
rules of appraisenient and assessment as may be prescribed by the Législature 
by gênerai law, so that every person and corporation shall pay a tax in pro- 
portion to the value of his, her or its property. And the Législature shall 
provide by gênerai law for the assessiug and levying of taxes on ail corpora- 
tion property as near as may be by the same uiethods as are provided for 
assessing aud levyiug of taxes on indlvidual property." 

Pursuant to this provision of the Constitution, and for the purpose 
of authorizing the tax upon express companies, the Législature of 
South Dakota at its regular session in A. D. 1907, passed an act en- 
titled "Assessment and Taxation," the same being chapter 64 of the 
Session Laws of the state of South Dakota of A. D. 1907. Section 
16 of said chapter 64 provides as follows : 

"Every express compauy and every sleeping car company doing business in 
this state must transmit to the auditor of the state a statemont of its busi- 
ness done within this state for the year ending on the 30 [h day of April pre- 
cediug, which statemont must be furnished on or before the Ist day of July 
of each year aud shall contaln the following items : 

"First. Tlie total nuuiber of employés engaged by such company vrithin 
the state, and the nuniber thereof in each couuty. 

"Second. The total uumber of offices maintaiued by It within this state, 
and the number thereof in each county; the value of ail oflBce furniture, 
flxtures and real estate owned by it in this state. 

"Third. The number of miles of railroad over which such express or sleep- 
ing car company conducts its business within the state, and the number of 
miles thereof in each county. 

"Fourth. The total number of exi^ress cars or sleeping coaches owned by 
such company, and used within the state, and the number of such express 
or sleeping cars leased and controUed, but not owned by such company, and 
used within this state, or operated under lease or contract in any manner. 

"Fifth. The gross earnings of the total bushîess of such company trans- 
acted within this state for the year ending April ,'ÎOth preeeding, and the 
value of ail the property of such company used iu this state." 

Section 17 of said statute provided: 

"If the stateraent aforesald shall not be recelved by the said auditor by 
the Ist day of August of each year, he shall thereupon proceed to obtain 
the facts and information aforesald in any manner that may appear most 
likely to secure the same correelly; and for the purpose of aiding the 
said board of assessment and equallzation iu assessing the value of the prop- 
erty of such companies, it is hereby made the duty of the board of railway 
commissioners to coUect information and facts concerning the value of the 
I)roperty of each express a; d sleeping car company in this state, and to 
make an estlmate of said vahie and to make and file with the state auditor 
on or before the Ist day of .luly of each year a written and detailed report 
of such information, facts and estimate. The state board of assessment and 
equallzation shall on the flrst Monday of July each year assess ail of the 
property of every express and sleeping car company doing business in this 
state and used in the opération and maintenance of its business, and in doing 
so shall take Into considération the gross earnings of said company within 
the state for the year ending ou tlie 30th day of April preeeding the state- 
ments made by said companies and by the board of railway commissioners 
and any and ail other matters uecessary to enable them to make a just and 
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équitable assessraent of said property in tlie same ratio as the property of 
individuals. 

"AU tiie stateiuents aforesaid and itifoi'uiation received sliall be laid ho- 
fore the board of assessment and equalization, whic-li boai'd sliall review said 
stateiuent and information and may <-hange the valuation siven or add to 
said statenient any property omitted tlierefroui, and said board shall levy a 
tax upon said property, whleh tax shall be equal to the average amount of 
state, conuty, school, municipal, road, bridge, and other local taxes levied 
upon other property for the preceding year, and the auditor shall uotify 
each Company of the amount of taxes so levied." 

Section 18 provides : 

'"The statement of said companies reipilred by this act shall be made ac- 
cording to such forras and instructions as may be prescribed by the state 
auditor and with référence to property owned on the first day of May of the 
year for which the return is made. * * * " 

It is therefore clear that uncler the provision of both the Constitu- 
tion of the state and the laws of the state of South Dakota quoted, 
provision was made for taxing the property of express companies, and 
no provision was attempted to be made for taxing the income, either 
gross or net. It is admitted by the pleadings, and was conceded upon 
the trial of the case, that the board of equahzation named in said stat- 
ute met on the 5th day of July, A. D. 1910, for the purpose of fixing 
a value upon tlie property of express companies, and continued in 
session until August 10, 1910. It is conceded upon the face of the bill 
of complaint, at page 4: 

"That upon the 27th day of .Tuly. 1910, the said state board of assessment 
and equalization of tlie state of Soutli Dakota fixed a valuation upon the 
property of the plaintiff Wells Fargo & Co., for the year 1910 at $289,877." 

And at page 6 it is further admitted : 

"That upon said assessed valuation of ,'i;2S9,S77 the said state board of as- 
sessment and equalization of the state of Soutli Dakota did at its said ses- 
sion in July and August, 1910, levy a tax against plaintiff for the year 1910 
of 28 niills upon said assessed valuation, or $8,116.56." 

It is admitted upon the face of the bill of complaint in behalf of the 
American Express Company at page 5 that : 

"Said state board of assessment and equalization of the state of Soutli 
Dakota fixed a valuation upon the property of said American Express Com- 
pany for taxation, for the year 1910, at $193,260." 

And at page 6 it is further admitted: 

"That upon said assessed valuation of $193,200 the said state board of 
assessment and equalization of the state of South Dakota did at its said 
session on the lOth day of August, 1910, levy a tax against the said Ameri- 
can Express Company for the year 1910 of 28 mills upon said assessed val- 
uation, or .$5,411.28." 

This board of assessment and equalization is provided for by said 
chapter 64, the time and place for making the assessment is provided, 
anà it is provided that a majority of the members of that board shall 
conslitute a quorum and hâve authority to act. It will be noted that 
by the provision of section 16 of the statute above quoted the plain- 
tiiïs were required to furnish a statement containing the items named 
in subdivisions first to fifth, inclusive, of that section. 
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It is maintained by the plaintiffs in thèse cases, in substance, that 
it is the intent and purpose of the law that this statement shall be 
furnished and that the same shall be accepted by the board of assess- 
ment and equalization as the value of the property of such company 
for the purpose of assessment and taxation. 

In the first place, the plaintiffs neither of them complied with sub- 
division 5 of section 16, in that neither company in the statement so 
furnished gave "the value of ail the property of such company used 
in the state" at the date of the statement. 

In the second place, no spécial légal effect is given to such statement. 
State ex rel. American Express Co. v. State Board of Assessment & 
Equalization, 3 S. D. 338, 53 N. W. 192. It was held by the Suprême 
Court of the state of South Dakota in the case cited that such state- 
ment, or information obtained otherwise, if no statement is trans- 
mitted, is required to be laid before the board for review, and from 
it and ail other matters necessary to enable the board to make a just 
and équitable assessment, including the gross earnings of the com- 
pany, such board shall value and assess said property. 

The Suprême Court was in that case construing the law of 1891, 
and it will be noted that the law of 1907 makes additional provision 
for aiding the state board of asses.sment and equalization in ascertain- 
ing the value of the property of such companies, and it is by section 
17 made the duty of the board of railway commissioners to collect 
information and facts concerning the value of the property of each 
express company in the state, and to make an estimate of said value. 
and to make and file with the state auditor, on or before the Ist day of 
July of each year, a written and detailed report of such information, 
facts, and estimate. This additional provision is again noted in the 
second paragraph of said section, which is as follows: 

"The board of assos.^meut and equalization sliall on tlie flrst Monday of July 
of each year assess ail the pro])erty of every express * * * fomiiany 
dolng business in this state and nsed in the opération and maintenance of 
its business, and in doint; so shall take into considération the gross earnings 
of said company wlthiu tlie state for the year endlng on the 30th day of 
April precediug the statenieiits made by said companies, and by the Board 
of Railway (JommisiisUment, and any and ail other matters necessary to en- 
iible them to make a .jnst and équitable assessment of said property in the 
same ratio as the property of Indivldiials.'' 

Ail such statements and information are required by said section 
to be laid before the board of assessment and equalization, and that 
board is required to review the same, and it is provided that it may 
change the valuation given, or add to the .statement any property 
omitted therefrom, and the board is specifically charged with levying 
a tax upon said property which shall be equal to the average amount of 
state, county, school, municipal, road, bridge, and other local taxes 
levied upon other property for the preceding year. 

Ido not consider the décision of the Suprême Court of the United 
States in U. S. Express Co. v. Minnesota, 223 U. S. 335, 32 Sup. Ct. 
211, 56 L. Ed. 459. necessarily implies that under this statute of South 
Dakota an income tax, gross or net, is permited. A différent question 
would be presented if the state had by législative act provided for such 
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a tax without an amendment to the Constitution of the state. It is 
not necessary to détermine that question hère. It is sufficient to say 
that I am of the opinion that under this constitutional provision, and 
the statute enacted pursuant to such provision, the board of assessment 
and equalization is specifically charged with levying a tax upon the 
property, etc., of the express companies, as above indicated. 

The Suprême Court of the state of South Dakota having specifically 
held that "no spécial légal eflfect is given to this statement filed by the 
companies," the complaint of thèse plaintiffs that such statements 
were ignored by the board of assessment and equalization is without 
merit. - — 

[2] The real question to be determined, as I understand it, is 
whether or not the state board of assessment and equalization assessed 
the property of the plaintiffs at the sums above stated, in the manner 
provided by said chapter 64 of the Session Laws of A. D. 1907, or did 
said board fail to regularly pursue its authority under the Constitu- 
tion of the state and said chapter 64 of the Session Laws of 1907 of 
the state of South Dakota, and fix a value either upon the gross in- 
come, the net income, or the amounts paid by the express companies 
to the railway companies as reported by the railway companies for the 
year ending April 30, 1910. 

There is an absolute want of power under the Constitution of the 
state and the laws of the state above quoted in the said board of as- 
sessment and equalization to levy a tax for the year ending April 30, 
1910, ùpon the plaintiffs and other express companies in any manner 
other than upon a valuation of the property of said companies within 
the state of South Dakota. And in determining that value, under the 
provisions of the law of the state of South Dakota, said board is re- 
quired to take the statements transmitted by the express companies, 
and shall take into considération the gross earnings of such companies 
within the state for the year ending on the 30th day of April preceding 
the statements, and the estimâtes of the value of the property of said 
express companies made and filed with the state auditor by the board 
of railway commissioners, and any and ail other matters necessary to 
enable them to make a just and équitable assessment of said property 
in the same ratio as the property of individuals. 

It therefore becomes important to consider what the record is in 
thèse cases upon which this question of the manner in which this as- 
sessment was made must be determined. It was conceded upon the 
trial, and is admitted in the pleadings, that the board was regularly 
constituted, that an assessment was made at the time and place named 
in the statute, that a valuation was fixed upon the property by the 
boàrd, and that, although a protest was filed by the plaintiffs, it was 
not allowed. It being admitted that this board of assessment and 
equalization was constituted under the laws of the state of South 
Dakota, under the provisions of said chapter 64, it clearly had the au- 
thority to value and assess the property of the plaintiffs within the 
state of ■ South Dakota. 

It being admitted that they met at the time and place named in the 
tîatiite, and that they made a valuation and assessment of the prop- 
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erty of the plaintiffs in the sums above named, prcsumptively the board 
did its duty, and arrived at that conclusion only after having per- 
fornied that duty in compliance with the provisions of lavv, and espe- 
cially the provisions of section 17 of said chapter 64 of the Session 
Laws of A. D. 1907. And therefore the presuniption follows that said 
board of assessment and equalization adopted the basis for making 
said assessment provided by the Constitution of the state and said 
chapter 64 of the Session Laws of A. D. 1907 of the state of South 
Dakota. 

In making such assessment tlie board had the right to take into con- 
sidération the gross earnings of said Company witliin the state for the 
year ending the ,30th day of April, 1910, the statements made by the 
companies, and the estimate of the value of the property of plaintiffs 
made and filed vv'ith the state auditor by the board of railway com- 
missioners, and any and ail other matters necessary to enable them to 
jnake a just and équitable assessment of the property in the same ratio 
as the property of individuals. In making this assessment they had a 
right to take into considération the contracts of the plaintiffs with 
the railroad companies, and in fixing the value of the property and 
making the assessment the said board is authorized to take into con- 
sidération any and ail matters that enable them to make a just and 
équitable assessment. 

The law has placed no limitation upon the board as to the matters 
they shall take into considération, and the court can impose none. The 
court cannot substitute its own judgment for that of the board of 
assessment and equalization as to what is the assessable value of plain- 
tiffs' property. By this assessment the board has found that the total 
value of the property of the plaintiffs is as above stated. In fixing 
its value, the board presumably had before it such évidence as the 
law requires, and its décision is binding upon the courts. Land Co. 
v. Gowen (C. C.) 48 Fed. 771 ; State ex rel. Am. Ex. Co. v. St. B. of 
A. & E., 3 S. D. 338, 53 N. W. 192. 

In a suit of this nature this court will not consider complaints as 
to results reached by the state taxing board, except it is based on fraud 
or an adoption of a fundamentally wrong principle. C, B. & Q. Ry. 
Co. v. Babcock, Treasurer of Adams Co., Neb., 204 U. S. 585, 27 Sup. 
Ct. 326, 51 L. Ed. 636; Pittsburg, etc., Ry. Co. v. Backus, 154 U. S. 
421, 14 Sup. Ct. 1114, 38 L. Ed. 1031; Maish v. Arizona, 164 U. S. 
599, 17 Sup. Ct. 193, 41 L. Ed. 567; Adams Ex. Co. v. Ohio St. Au- 
ditor, 165 U. S. 194, 17 Sup. Ct. 305, 41 L. Ed. 683 ; W. U. Tel. Co. 
v. Taggart, 163 U. S. 1, 16 Sup. Ct. 1054, 41 L. Ed. 49; Ogden v. 
Armstrong, 168 U. S. 224, 18 Sup. Ct. 98, 42 L. Ed. 444. 

The question of the cash valuation of the companies' property was 
a question of fact, the détermination of which, by the Constitution of 
the state of South Dakota, and said chapter 64 of the Laws of A. D. 
1907, was committed to the said board of assessment and equalization, 
and the décision of the board cannot be overthrown by évidence going 
only to show that the facts were otherwise than so found and deter- 
mined. Pittsburg, etc., Ry. Co. v. Backus, 154 U. S. 435, 14 Sup. Ct. 
1114, 38 L. Ed. 103 L 
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The presumption that the board did its duty implies that in making 
the assessment complained of it exercised its free and fair judgment 
and fixed a fair cash value on the property assessed in the manner 
provided by statute.' C, B. & Q. Ry. Co. v. Babcock, 204 U. S. 585, 
27 Sup. Ct. 326, 51 L. Ed. 636. This judgment of this board of as- 
sessment and equalization implies a finding of ail necessary facts. 
The mémorandum of its décision carries witli it a presumption of a 
compliance with the provisions of the law above referred to under 
vvhich the board was acting. Fayerweather v. Ritch, 195 U. S. 276, 
25 Sup. Ct. 58, 49 L. Ed. 193. 

The court cannot assume that the state contemplated the taxation 
of any property outside its territorial limits, or that its statutes are 
intended to operate otherwise than upon persons and property within 
the State ; nor shall it be presumed that the officers of the state, in 
making this assessment and valuation, violated the plain provisions of 
the statute when they made the assessment. Pittsburg, etc., Ry. Co. 
V. Backus, 154 U. S. 428, 14 Sup. Ct. 1114, 38 L. Ed. 1031. 

The questions of fact involved in thèse assessments having been 
submitted for détermination to this spécial tribunal, its décision cré- 
âtes something more than a mère presumption of fact, and such déter- 
mination, coming into inquiry before this court, cannot be overthrown 
by évidence going only to show that the fact was otherwise than as 
determined. 

If the board determined the value of the property, it cannot be over- 
thrown by the testimony that the valuation was other than that fixed 
by the board, and such testimony would be compétent, and can be re- 
ceived in this case, only because, taken in conjunction with other tes- 
timony, it might establish fraudulent conduct on the part of the board 
sufficient to vitiate its détermination. Pittsburg, etc., Ry. Co. v. Back- 
us, 204 U. S. 435, 14 Sup. Ct. 1114, 38 L. Ed. 1031. 

The power and duty of this state board of assessment and equaliza- 
tion under a constitutional provision and statutes such as ours, and 
especially the manner in which the value of the property of corpora- 
tions within the state may be ascertained, has been repeatedly defined. 
It may not be out of place hère to refer to a few of the cases involving 
the éléments that may be considerd by the board in fixing the value of 
the property of such companies for the purposes of taxation, and ap- 
ply such principles to the cases in hand. 

[3] It is clear that the state cannot tax the privilège of carrying on 
commerce among the states. Neither can it tax property outside of its 
jurisdiction belonging to persons domiciled elsewhere ; on the other 
hand, it can tax property permanently within its jurisdiction, although 
belonging to persons domiciled elsewhere, and used in commerce 
among the states. When that property is part of a System which has 
its actual uses only in connection with other parts of the System, that 
fact may be considered by the board of assessment and equalization 
in taxing, even though the other parts of the system are outside of the 
state. This being true, it is held reasonable and constitutional to get 
at the worth of such a line, in the absence of anything more spécial, 
by a mileage proportion. The tax is a tax on property, not on the 



78 205 FEDERAL BEPOETER 

privilège o£ doing the business, which is intended to reach the intangi- 
ble value due to what may be called the organic relation of the prop- 
erty in the state to the whole System. Fargo v. Hart, 193 U. S. 499, 
24 Sup. Ct. 498, 48 L. Ed. 761 ; W. U. Tel. Co. v. Taggart, 163 U. S. 
1, 16 Sup. Ct. 1054, 41 L. Ed. 49. 

The statutes defining the powers of this board of assessment and 
equalization were conceived and framsd upon the idea that the mass 
of things tangible and intangible which constitute express company 
property are a unit and should be valued as such. State v. Savage, 
65 Neb. 714, 91 N. W. 716; State v. Back, 72 Neb. 402, 100 N. W. 
952, 69 L. R. A. 447. It is enough for the state that it find within its 
borders property which is of a certain value. What bas caused that 
value is immaterial. It is protected by state laws, and the rule of ail 
property taxation is the rule of value, and by that rule property en- 
gaged in interstate commerce is controlled, the same as property en- 
gaged in commerce within the state. Pittsburg, etc., Ry. Co. v. Backus, 
154 U. S. 421, 14 Sup. Ct. 1114, 38 L. Ed. 1031. 

The rule of property taxation is that the value of the property is 
the basis of taxation. It does not mean a tax upon the earnings which 
the property makes, nor for the privilège of using the property, but 
rests solely upon the value. But the value of property results from 
the use to which it is put, and varies with the profitableness of that 
use, présent and prospective, actual and anticipated. There is no pe- 
cuniary value outside of that which results from use. The amount 
and profitable character of such use détermines the value. In the na- 
ture of things it is practically impossible, at least in respect to express 
Company property, to divide its value and détermine how much is 
caused by one use to which it is put and how much by another. It is 
impossible to disintegrate the value of that portion of the System of 
the plaintiffs operated within the state of South Dakota, and déter- 
mine how much of that value springs from its use in interstate busi- 
ness and how much from its use in doing business wholly within the 
state. An attempt to do so would be entering upon a field of uncer- 
tainty and spéculation, and because of this fact it is something which 
the assessing board is not required to attempt, and the presumption 
in this case upon the record made by the board of assessment and 
equalization is that they did not attempt to do so. The presumption 
is that the board found within the borders of the state of South Da- 
kota this property of the Value above stated. Cleveland, etc., Ry. Co. 
V. Backus, 154 U. S. 445, 14 Sup. Ct. 1122, 38 D. Ed. 1041; W. U. 
Tel. Co. V. Taggart, 163 U. S. 1, 16 Sup. Ct. 1054, 41 L. Ed. 49.^ 

The valuation is not confined to the office furniture, horses, wagons, 
and books of the express companies, or the contracts with the varions 
railway companies under which they operate their system and do busi- 
ness, or the cars in which the sarrie are carried, whether owned or 
leased, or by particular contract for the spécifie item of express, but 
includes the proportionate part of the value resulting from the com- 
bination of the means by which the business of the express companies 
is carried on, the value existing to an appréciable extent throughout 
the entire domain of opération. Cleveland, etc., Ry. Co. v. Backus, 
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154 U. S. 439, 14 Sup. Ct. 1122, 38 L. Ed. 1041; Adams Ex. Co. v. 
Ohio, 165 U. S. 221, 17 Sup. Ct. 305, 41 E. Ed. 683. 

It is, in my judgment, clearly established that the board of assess- 
ment and equalization has acted with regard to the property of thèse 
express companies which it has assessed in the manner provided by 
statute. It has laid a substantial tax upon them. Its judgment, un- 
der the South Dakota Constitution and statutes of the state, is final, 
unless for fraud, or unless the plaintiflf can show that they did not in 
fact make an assessment of the property, but that they levied an in- 
come tax, either gross or net, or a tax upon the amounts paid to the 
railway companies. Missouri v. Dockery, 191 U. S. 170, 24 Sup. Ct. 
53, 48 E. Ed. 133. 

The plaintiffs recognize this rule, and insist that, though the record 
of the action of the board of assessment and equalization is regular 
upon its face, as a matter of fact the board willfuUy and fraudulently 
entered into a scheme to disregard the plain provisions of the statute 
and law of the state, and to levy a tax upon the plaintiffs in the man- 
ner set forth in their bill of complaint as f oUows : 

"The state board of assessment and equalization of the state of South Da- 
kota, in making said assessment upon the property of your orator in the 
state of South Dakota, and in levying a tax thereon, willfully and fraudu- 
lently disregarded said report and said protest flled by your orator, and will- 
fully and fraudulently disregarded the true and actual value of the property 
of your orator in the state of South Dakota, and that said state board of 
assessment and equalization arrived at said assessment and at said tax in the 
following manner, to wit : That said board of assessment and equalization 
obtained from the reports of the various railroads transacting business in 
South Dakota, over whose Unes your orator conducted its express business, 
the amounts reported by said several railroads as severally paid to them for 
the year ending Aprll 30, 1910, by your orator as compensation for the car- 
riage by said railroads of the express matters, and ascertained from such 
reports that the amounts so paid were as foUows, to wit." 

It then sets forth the amount reported paid to the railway compa- 
nies in the state in the sum of $181,173.72 in the case of Wells Fargo 
& Co., and in the sum of $120,689.56 in the case of the American Ex- 
press Co. The complaint then sets forth the names of the différent 
express companies doing business in the state of South Dakota for 
that year, and the amounts paid by the express companies to the rail- 
ways for carrying express, as reported by the railways to the auditor 
of the state of South Dakota, and allèges that the amounts so paid 
were as follows : Great Northern Express Company, $6,626.47 ; 
United States Express Company, $6,812.22; Western Express Com- 
pany, $1,507.28. Thereupon both bills of complaint allège : 

"That the state board of assessment and equalization of the state of South 
Dakota arhitrarily determined that your orator, regardless of the amount 
or value of Its taxable property within the state of South Dakota upon the 
Ist day of Mày, 1910, or at any time during the year ending April 30,- 1910, 
should pay a tax of 4% per cent, upon amounts paid by it to said railroad 
companies, and that the same tax should be paid by ail of the express com- 
panies transacting business within the state of South Dakota ; and that there- 
upon the said state board of assessments and equalization fixed a rate of 
taxation upon the assessments of various express companies transacting busi- 
ness in South Dakota at 28 mUls upon each dollar of assessed .valuatiouj" 
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It is further alleged: 

"That the state board of assessment and equalizatlon thereupon made a 
further computatlon and ascertaiiied tbe sum whicli would be realized by a 
tax of 4% per cent, upon each dollar of the amonnts paid by the several ex- 
press couipanles to the rallroad couipanles as aforesaid, for express service, 
aud theii made a still further computatlon to ascertain the assessed valuation 
wliieh would be necessary to obtain the same amount in taxes at a levy of 
2S mllls upon the dollar." 

It is further alleged that the various sums assessed against the dif- 
férent companies in the state were made upon this basis. Upon this 
proposition absolutely no évidence was introduced by the plaintiits to 
sustain their contention. The record, with ail of its presumptions, 
stands in favor of a finding of fact that the board of assessment and 
equalization did tax the property of the plaintiffs at the several sums 
named in the manner provided by law, and that record of the board is 
tantamount to a finding, after a considération of ail of the éléments 
that should hâve been considered by them under the provisions of the 
statute above referred to, and a gênerai finding of ail facts necessary 
to sustain the amount of the assessment. Fayerweather v. Ritch, 195 
U. S. 276, 25 Sup. Ct. 58, 49 L. Ed. 193. 

[4] The détermination of this taxing board is a solemn record. 
Parties hâve a right to rely upon it. It should not lightly be disturbed, 
and ought never to be overthrown or limited by oral testimony of ei- 
ther of the members of the board as to what he had in mind at the 
time of the décision. Fayerweather v. Ritch, 195 U. S. 276, 25 Sup. 
Ct. 58, 49 L. Ed. 193. In this respect the action of the board does not 
differ from that of a jury or an umpire, if we assume that the mem- 
bers of the board were not entitled to the possibly higher immunilies 
of a judge. C, B. & Q. Ry. Co. v. Babcock, 204 U. S. 585, 27 Sup. 
Ct. 326, 51 L. Ed. 636. 

The record of the board of assessment and equalization is the best 
évidence at least of its décisions and acts. If the plaintiffs or other 
express companies wished a definite and certain ruling by this board 
upon the déductions which they now seek to make from the record, 
they could hâve asked for it, and could hâve asked to hâve the action 
of the board, or its refusai to act, noted in the record. They could 
then hâve offered évidence of just what was donc after such request 
had been made and refused. C., B. & Q. Ry. Co. v. Babcock, supra; 
Fargo V. Hart, 193 U. S. 490, 24 Sup. Ct. 498, 48 L. Ed. 761 ; Cleve- 
land, Cincinnati, Chicago & St. Louis Ry. Co. v. Backus, 133 Ind. 513, 
33 N. E. 421, 18 L. R. A. 729. 

Nothing of this kind was done, nor can the members of the board 
be heard to state the opérations of their minds in fixing the values of 
the property of the plaintiffs and in making the assessment. Under 
the décisions above quoted this is improper, and therefore no considér- 
ation will be given to the testimony of the officers of the state who 
were produced as witnesses and testified and their testimony received 
under objection, in so far as such testimony relates to the décisions 
and acts of said board. 

[5] In the absence of any évidence by the plaintiffs, other than the 
record of the assessment of the plaintiffs and the statements of the 
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amounts paid to the railvvay companies by other express companies 
for the same year and the amount of taxes assessed against the re- 
spective companies, thèse plaintiffs are left standing npon the one 
proposition that : 

"!t apiicars from tlie record in tliis case that no légal assessinent was ever 
made of the property ot eitlier Wells Fargo & Co. or the American Express 
Company for the year 1910." 

It is argued that the state board of assessment and equalization in 
the year 1910, as a matter of fact, willfully and fraudnlently disre- 
garded the true and actual value of the property of the express com- 
panies in the state of South Dakota, and obtained from the reports of 
the various railroads transacting business in South Dakota, over 
vvhose lines plaintiffs conducted their express business, the amôunts 
reported by said several railroads as severally paid to them for the 
year ending April 30, 1910, by plaintiffs as compensation for the car- 
riage by said railroads of express for plaintiffs, and arbitrarily im- 
posed a tax thereon of 4^/^ per cent. And it is further claimed that 
this vi'as the method adopted by the board is evidenced by the assess- 
ments placed against five of the six companies transacting business 
in the state of South Dakota. It is conceded that the démonstration 
cannot be made as to the Adams Express Company, on account of a 
complication of the figures. And the plaintiff offers the following 
fabulation as a mathematical démonstration of the above claim : 



Express Coin])any. 


Amonnt l'ald 
Kallroads. 


4%%. 


Assess- 
ment. 


Tax. 


American Express Company 

Wells Fargo & (;o 


$120,689..56 

181.193.72 

6,812.22 

6,626.47 

1,507.28 


.>F5,431.03 

8,152.79 

300.55 

298.19 

67.83 


§193,260 

289,877 

10,899 

11,278 

2,262 


$5,411.28 

8,116.55 

305.17 

315.78 

63.34 


L'iiited States Express Coni])any. . . 
Gr(!at Xorthern lOxiiress Company.. 
Western Express Company 



It is also argued that, inasmuch as the record shows that 50 to 55 
per cent, of the earnings of the express companies was paid to the 
railroad companies, therefore the assessment made by ihe board was a 
2^4 per cent, tax upon the gross income, or 4^/2 per cent, tax upon 
the net income. 

The first objection to this is that in the cases under considération the 
Wells Fargo & Co. paid the railways 55 per cent, and 4V^ per cent, 
of 55 per cent, of their earnings would not be 2y^ per cent, of 45 per 
cent, conceding that that was the net earnings. I may add, too, that 
if figures are to be taken as a mathematical démonstration, with ab- 
solutely no proof whatever that this board used or adopted the method 
by which they were arrived at, they must demonstrate, and, though 
the variance may be slight, if there is a variance, there is no démon- 
stration. 

In the figures in the above table it will be noted that in the case 
of the American Express Company the tax is $5,411.28, and the 4% 
per cent, computation upon the amount paid the railroads is $5,431.03, 
205 F.— 6 
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and so on down through the list. There is not a single computation 
that is exact, and in the case of the Great Northern Express Com- 
pany the plaintiff argues that an error was made of $1,000, by adding 
that amount to the assessment of the Great Northern Express Com- 
pany, and that instead of an assessment of $11,278 there should bave 
been an assessment of $10,278. But there is no évidence of an error, 
except that plaintiffs so argue. 

It will also be noted that for some reason the board of assessment 
and equalization valued the property of the Great Northern Express 
Company at more than the United States, although the latter did more 
business and had a greater income, thus demonstrating that the mak- 
ing of this assessment was not a simple matter of computation upon 
earnings, or the amount paid the railway companies as reported by 
ihem. And in the light of what might, should hâve been, and pre- 
sumably was taken into considération by this board of assessment and 
equalization it is rather a démonstration that one or more of the com- 
pétent éléments to be considered was found by said board to enhance 
the value of the Great Northern, and it does not sufficiently answer 
this situation to say that it was a mistake upon the part of the board. 

It may also be remarked that an examination of the bills of com- 
plaint filed in thèse two cases show that in the Wells Fargo & Co. 
Case, No. 628, the plaintiff allèges : 

"Tliat it was tlie purpose and intent of said board of assessment and 
equalization, in maklng said assessment upon j'our orator, and in levylng said 
tax and in making said tax upon other express companies witliln the state 
of South Dakota, to force said plalntift' and otlier express companies to pay a 
gross earnings tax of 2% per cent, upon the gross earnings of plaintiff and 
other express companies from business transacted wholly wlthin the state of 
South Dakota and partly without. said state aud wlthin other states ; that is, to 
impose upon the plaintiff and said other express companies a gross earnings 
tax of 2^/4 per cent, upon ail the business of plaintiff and of said other express 
companies, both intrastate and interstate, transacted wholly or partly wlthin 
the state of South Dakota. And that to obtaln such gross earnings of plain- 
tiff and other express companies transacting business within the state of 
South Dakota, the board of assessment arbitrarlly assuraed that the amounts 
reported by the railroad companies as havlng been pald to them by plaintiff 
and other express companies were 50 per cent, of tlie gross recelpts of the 
plaintiff and other express companies arlsing from their business, interstate 
and intrastate. in the state of South Dakota ; an as.siimptlon whlch in the 
case of plaintiff, at least, was not warranted by the facts." 

No such allégations appear in the bill of complaint in the case of 
the American Express Company, and as a matter of fact in the case 
in w'hich they do appear the record discloses that that plaintiff paid 
55 per cent., instead of 50 per cent. There is not a word of évidence 
upon which the court could predicate a finding that the board of as- 
sessment assumed : 

"ïhat the amounts reported by the railroad companies as havlng been pald 
to them by the plaintiff and by other express companies transacting business 
in South Dakota were 50 per cent, of the gross recei])ts of the plaintiff and of 
said other express companies, arislug from thelr business, interstate and in- 
trastate, in the state of Soutli Dakota." 

An extended discussion of thèse ligures can be of no benefit. Suf- 
fice it to say that, if the plaintiff in a case of this kind seeks to im- 
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peach the action of the board of assessment and equalization simply by 
showing that upon the face of the record they reached their conclu- 
sion and made the assessment in a manner differing f rom that author- 
ized by the statute, the figures taken from the record must absolutely 
demonstrate the proposition reHed upon, and it is not sufficient to as- 
sume that the board intended to levy a certain per cent, upon earn- 
ings, gross or net, simply because the value fixed by them is approxi- 
mately a certain rate upon either the amounts paid by the express 
companies to the railways or upon the gross and net earnings, unless 
there is some évidence that such rate was in fact adopted. 

This is especially true in this case, because it appears on the face of 
the record that thèse companies do other business than that for which 
they hâve paid thèse amounts to the railway companies. They do a 
money order business. This portion of their earnings is not attempt- 
ed to be show^n. There is absolutely nothing in this record upon which 
the court could make a finding of what the income of thèse plaintifïs 
was, net or gross, for the year ending April 30, 1910. It therefore 
conclusively appears, in my judgment, that the contention of the 
plaintifïs cannot be sustained. 

In my judgment there is absolutely nothing in the record that jus- 
tifies the plaintifïs assuming that the board of assessment and equali- 
zation ever considered 4% per cent, of the amounts paid by the ex- 
press companies to the railway companies, or 4% per cent, upon the 
net income, or 2^/4 per cent, upon the gross income. There is not a 
Word of testimony that would even indicate that any such method 
was considered by the board of assessment and equalization, unless it 
be the mère fact that the value fixed upon the property of the express 
companies for the purpose of taxation figures out approximately that 
amount. But why say 4^/2 per cent, upon the net income, or 21/4 per 
cent, upon the gross income, or either per cent, upon the amount paid 
by the express companies to the railway companies? 

It is admitted in the argument of counsel for plaintiffs that in no 
case does the tax levied exactly equal the amount of 4% per cent, of 
the gross earnings or net earnings; but counsel says that the reason 
for this is that the state board of assessment and equalization in 1910 
used a complicated system of computation in order to take into ac- 
count the fact that 55 per cent, of the earnings of some of the express 
companies was shown to be paid to the railroads, and insists that the 
computation used by the board is intricate, but can be ascertained from 
the results obtained, and a showing made of the imposition upon the 
plaintiffs by the board of a gross earnings tax in 1910. 

Counsel then proceeds to demonstrate the method by which the 
board arrived at the amount paid the railroad companies by the Adams 
Express Company, which is a matter of spéculation, and in my judg- 
ment cannot reasonably be deduced from the record. He shows that 
the property of this express company was valued at the sum of $71,632, 
and was thereafter reduced by the board, upon protest filed by the 
company, to the sum of $40,000, and that a tax was levied in the sum 
of $1,120. 

After assuming that a mistake was made of $1,000 in the assess- 
ment of the Great Northern Express Company, and after adjusting 
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the amount assumed to hâve been paid by the Adams Express Com- 
pany to the varions railroads, counsel insists that "the tax acttially 
levied by the state board of equahzation amounts to a 4y2 per cent, 
income tax upon the aggregate amounts paid by the six express com- 
panies to the raih-oad companies, less 10 per cent, of 4V2 per cent. 
of the total income," and pi'oduces the figures as follows : Total paid 
railroads by the six express companies, $361,400.27; déduction of 10 
per cent, of 41/2 per cent, of total paid railroads, $1,626.30, leaves a 
balance of $359,773.97; multiplying that bv 4i/> per cent, gives a resuit 
of $16,189.82. 

In other words, after deducting $1,000 from the assessment levied 
by the board upon the Great Northern Express Company, and after 
having by a complicated method adjusted the tax upon the Adams 
Express Company, and then by deducting 10 per cent, of 4% per cent, 
of the sums paid by ail of the companies, as modified by such adjust- 
ments, and then multiplying that by 4^2 per cent, produces practically 
the sum total of the tax levied against ail of the express companies, 
and because this System produces such figures counsel argues that the 
board pursued such method. 

In the first place, the court cannot assume that a mistake of $1,000 
was made by the board of assessment and equahzation in the valua- 
tion of the property of the Great Northern Express Company. 

In the second place, in the absence of any évidence whatever as to 
the method in which the valuation of the property of the Adams Ex- 
press Company was arrived at by the board, the court cannot assume 
that the board adopted any complicated System of figures, or that they 
figured at ail with référence to the amounts paid by said company to 
the railroad companies for that year. 

Then again, as to the argument of plaintiff, based upon the totals 
paid the railroad companies, as modified by the assumption of coun- 
sel, I cannot bring myself to find that it is a mathematical démonstra- 
tion upon the record that the board of assessment and equalization 
ever considered in any way the System or scheme outlined by counsel. 

I am impressed that thèse contentions of the plaintiff are conclusive 
proof of the unreliability of either of its claims as to the manner in 
which this assessment was made, and amount to a démonstration that 
différent methods of computation may hâve been used by the board, 
but are wholly insufficient to overcome the presumption that the board 
did its duty, in the absence of any évidence that the board used either 
of thèse methods of computation, and in the absence of any évidence 
that the board in any way exceeded its authority, and in the absence of 
évidence that it proceeded in any way except that authorized by 
statute. 

There is nothing in the record with référence to this percentage, 
nor is there anything in the record that in my judgment should be 
construed as a suggestion that any such percentage was ever used. 
No matter what the valuation fixed by the board of assessment and 
equalization, it would be approximately some per cent., or fraction 
thereof, of any other given or known quantity or amount, represent- 
ing net or gross income, or any other given value. 
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The absence in this record of any évidence showing, or any attempt 
to show, the gross earnings of the plaintiffs, or the net earnings of the 
plaintiffs, or that the board of equaHzation knew or attempted to as- 
certain either the gross or net earnings of the plaintiffs, is fatal to the 
claim that such earnings were attempted to be made the basis of taxa- 
tion, instead of the valuation of their property as shown by the record 
of the board of assessnient and equalization. I am convinced, beyond 
ail doubt, that this record fails to show that "no légal assessnient was 
ever made of the propertv of either of the plaintiffs for the year 
1910." 

Counsel for plaintiffs call my attention to the décision in this court 
by Jndge Willard between the same parties to thèse actions, involving 
the 1909 tax upon the property of the plaintiffs. I agrée with Jndge 
Willard upon his interprétation of the provisions of the Constitution 
of the State and the law of the state, defining the manner in which the 
property of the plaintiffs should be assessed, and prescribing the au- 
thority of the board of assessnient and equalization. Upon the ques- 
tion of fact involved, however, it is my contention that thèse cases 
présent a différent situation than was presented to Judge Willard in 
the 1909 cases, and therefore I reach a différent conclusion, based 
solely upon the détermination of the issues of fact as presented in the 
pleadings and the record in the cases at bar. 

[6] The question of the constitutionality of chapter 64 of the Ses- 
sion Laws of A. D. 1907, of the laws of the state of South Dakota, 
must be regarded as conclusively settled for this court by the opinion 
of the highest court of the state of South Dakota, as announced in 
the case of State ex rel. American Express Co. v. State Board of As- 
sessment and Equalization, 3 S. D. 338, 53 N. W. 192, heretofore cited. 
It is true the Suprême Court was then considering the provisions of 
chapter 14 of the Session Laws of A. D. 1891, the provisions of which 
were substantially like those of the présent law ; the provisions of 
the présent law imposing a duty upon the railway commission to fur- 
nish certain information to the board of assessnient and equalization, 
and providing that the same .shall be considered by such board in 
making a valuation of the property of the express companies for the 
purpose of taxation. 

Every statute is presumed to be constitutional. The courts ought 
not to déclare one to be unconstitutional unless it is clearly so. If 
there is doubt, the expressed will of the Législature should be sus- 
tained. Munn v. 111., 94 U. S. 113, 24 L. Ed. 77; Home Tel. Co. v. 
Los Angeles, 211 U. S. 265, 29 Sup. Ct. 50, 53 L. Ed. 176. I therefore 
conclude that the law under which the assessnient was made is valid, 
that the assessment of the plaintiffs for the year 1910 was made by 
the board of assessment and equalization at the time and in the man- 
ner provided by statute, that upon the face of this record it appears. 
that the property of the plaintiffs was valued for assessment in the 
manner provided by law, and that the rate of taxation was fixed at 28 
mills. 

It is admitted by the pleadings that the rate of assessment was the 
average amount of such tax for the year for which said assessment 
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was made in the various counties and subdivisions thereof througb 
which the plaintiffs transacted their business and in which their prop- 
erty was situated. It follows that separate judgments of dismissal, 
and dissolving the injunctions heretofore issued in thèse two cases, 
should be entered. 
It is so ordered. 



DETROIT, G. H. & M. Kï. CO. v. FULLKR, Auditor General, et al. 

GRAND TRUNK RY. CO. OF CANADA v. SAME. 

(District Court, B. D. Micliigan, S. D. February 22, 1913.) 

1. Taxation (§ 608*) — Ebstbaining Collection — Adéquate Remedy at Law. 

Pub. Acts Micli. 1911, No. 95, imposes a tax on holders of stock, bonds, 
and other évidences of indebtedness of specially chartered railroads, aud 
makes it the dnty of the persons or corporations against whom the taxes 
are assessed to pay the same into the state treasury, and, if they claim 
that the taxes are illégal for any reason, authorizes them to bring suit 
to recover the taxes paid. Held, that a specially chartered railroad, 
claiming the act unconstitutional and representing unknown bondhold- 
ers, conld not safely pay the tax and then seek to recover the same, 
but had no adéquate remedy at law, and therefore was entltled to sue 
in equity to restrain its collection. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241; 
Dec. Dig. § 608.*] 

2. Taxation (§ 608*) — Resteaining Collection — Clotjd on Title. 

Taxes levied on the holders of stock, bonds, and other évidences of 
indebtedness of a specially chartered railroad, imposed by Pub. Acts 
Micb. 1911, No. 95, constituted a cloud on the title to the real estate of 
such a railroad, and equity therefore had jurisdiction to remove the 
cloud by a bill to enjoin the tax on the grouud that the statute was un- 
constitutional. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241;. 
Dec. Dig. § 608.*] 

3. Taxation (§ 608*) — Equitable Relief — Ibbepaeable Injuey — Illégal 

Taxes. 

Where taxes were levied on the stock, bonds, and other évidences of 
indebtedness of a specially chartered railroad as provided by Pub. Acts 
Mieh. 1911, No. 95, a holder of bonds so taxed being unable, In an ac- 
tion to recover the taxes paid for alleged illegality as authorized by the 
act, to recover the necessary expenses to which it would inevitably be 
put by such action, it would thereby sulïer irréparable injury if com- 
pelled to pay the tax, and was therefore entitled to sue to restrain the 
same. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241 ; 
Dec. Dig. § 608.*] 

4. CONSTITUTIONAL I/AW (§ 229*) TAXATION (§ 37*) — RAILBOADS EVIDENCES 

' OF Indebtedness — :Class Législation. 

The Détroit, Grand Haven & Milwaukee Railway Company being the 
only specially chartered railroad in Mlchigan, Pub. Acts 1911, Mich. No. 
95, Imposing a tax on the stock, bonds, and other ev^idences of indebted- 

*For other cases see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r lodeiea 
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ness of specially chartered railroad comiJanies, was Invalid as slass lég- 
islation in violation of Const. U. S. Amend. 14. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 591- 
024; Dec. Dig. §229;* Taxation, Cent. Dlg. §§ 681, 682; Dec. Dig. S 37.» J. 

5. Constitutional Law (§ 13T*) — Taxation — Oblœgation of Contracts — 
Baileoad Indebtedness. 

Pub. Acts Mich. 1911, No. 95, imposing a tax on the owiiers of stock, 
bonds, and other évidences of indebtedness of specially chartered rail- 
roads, did not impair the obligation of the charter contract of a rail- 
road Company (Sess. Laws Mich. 18.55, Aet 140, § 9), providing for the 
imposition of taxes on such railroad company as dlstingulshed from the 
holders of its securities. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 354 ; 
Dec. Dig. § 137.*] 

■6. Taxation (§ 2.5S*) — Indebtedness — Situs — Railroad Bonds Ovvned 
Withotjt the State. 

Pub. Acts Mich. 1911, No. 95, imposing a tax on the owners of stock, 
bonds, and other évidences of Indebtedness of specially chartered rail- 
roads, was invalid in so far as it provlded for the imposition of a tax 
on the securities of a specially chartered railroad held without the state, 
under the rule that a state has no authority to tax securities owned 
and held beyond its territorial jurisdiction. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 417 ; Dec. Dig. 
S 253.*] 

7. CoNSTiTumoNAL Law (§ 154*)— Taxation (§ 37*) — Obligation op Con- 
tracts — Impairment — Railroad Bonds. 

Pub. Acts Mich. 1911, No. 95, imposing a tax on the owners of stock, 
bonds, and other évidences of indebtedness of specially chartered rail- 
roads and requiring the railroad to pay the tax and deduct same from 
interest, was unconstitutional as Impairing the contract llability between 
a railroad company and the holders of its securities, and was therefore 
void. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 426- 
428, 442-444, 447-^155, 4.58, 459, 461-^73; Dec. Dig. § 154;* Taxation, 
Cent. Dig. §§ 64-66, 1.33 ; Dec. Dig. § 37.*] 

In Equity. Suits by the Détroit, Grand îlaven & Miiwaukee Rail- 
way Company and by the Grand Trunk Railway Company of Canada 
against Oramel B. Fuller, Auditor General, and Franz C. Kuhn, At- 
torney General, to restrain the enforcement of Pub. Acts Mich. 1911, 
No. 95, imposing a tax on the stock, bonds, and other évidences of 
indebtedness of specially chartered railway companies. Demurrers 
to the bills overruled, and défendants allowed time to answer. 

H. Geer and L. C. Stanley, both of Détroit, Mich., for complain- 
ants. 

Franz C. Kuhn, Atty. Gen., and Oscar Edward Waer, of Grand 
Rapids, Mich., for défendants. 

TUTTLE, District Judge. Thèse suits involve the constitutionality 
of Act No. 95, Public Acts of Michigan for the year 1911, under 
which certain taxes hâve been assessed against the owners or hold- 
ers of the stock, bonds, and other évidences of indebtedness of the 
Détroit, Grand Haven & Miiwaukee Railway Company, and also 

•For other cases see same topio & i numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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involve the validity of such taxes on other grounds than the consti- 
tutionality of that act as against such owners or hoklers. The Dé- 
troit, Grand Haven & Alilwaukee Railway Company is what is known 
as a specially chartered railway conipany, being organized and existing 
under an act of the territorial Legislatin-e of Alichigan of March 7, 1834 
(Laws 1834, p. 40). Act No. 95, which is in question, seeks to impose 
on the stock, bonds, and other indebtedness of specially chartered 
railway companies doing business in Michigan certain spécifie taxes. 
Thèse bills are filed by the Grand Trimk Railway Company of Canada 
as the owner and holder of certain of the outstanding bonds and 
other évidences of indebtedness of the Détroit, Grand Haven & Mil- 
waukee Railway Company, and by the latter company as the repré- 
sentative of certain of its unknown bondholders, the act making it 
the duty of that company to pay the taxes assessed against bond- 
holders whose namcs and addresses are unknown, to enjoin the state 
officiais charged with the duty of collecting the taxes assessed from 
enforcing collection. The taxes assessed against the stockholders are 
not involved in thèse suits, and the court does not intend to be un- 
derstood as passing upon their validity. The défendants hâve de- 
murred to the bills. 

[ 1 ] The first question raised by the demurrers is whether the com- 
plainants hâve an adéquate remedy at law. The court is of the opin- 
ion that no adéquate remedy at law exists. The act provides that 
it shall be the duty of the persons or corporations against wdiom the 
taxes are assessed to pay them into the state treasury, and then, if 
they claim that the taxes are illégal for any rcason, that they may 
bring suits against the State Treasurer to recover the taxes thus 
paid. If the Détroit, Grand Haven & Milwaukee Railway Company 
should comply with this provision as to the unknown bondholders 
represented by it, and should pay the taxes assessed against such 
bondholders into the state treasury, deducting the amount tliereof 
from the interest payable to the bondholders, then it is obvions that 
that company would subject itself to liability to suit at the hands of 
such bondholders, and could only justify such payments by showing 
the validity of Act No. 95. This would clearly resuit in a multiplicity 
of suits because each bondholder afïected could bring such a suit to 
recover the amount of the taxes thus withheld by the Railway Com- 
pany. 

[2] The court is also of the opinion that the taxes assessed under 
this act constitute a cloud upon the real estate of the Détroit, Grand 
Haven & Milwaukee Railway Company, and that equity bas jurisdic- 
tion to remove such a cloud. 

[3 I As to the bill of the Grand Trunk Railway Company of Canada, 
the court is of the opinion that it makes a case for équitable reliuf 
on the ground of irréparable injury. If that company should pav 
the taxes assessed against it, and then bring suit against the State 
Treasurer to recover them and should finally recover, it would hâve 
l3een subjected to a long and useless litigation and could not recover 
the necessary expenses to which it would inevitably be put. As said 
in Railway Company v. Sullivan, 173 Fed. 456, 97 C. C. A. 1: 
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"An injunction in tliis suit will enable it (tlie company agaiiist whicli tlie 
tax was illegally assessed) to retaiu it (t!ie tax), and will end tliis coutroversy 
hère. * * * Tins proposed l'eniedy (at law) is neither as prompt nor as 
certain nor as complète as the relief whieh may he granted tlirough tliis suit 
in equity." 

See, also, Raymond v. Traction Co., 207 U. S. 20, 28 Sup. Ct. 7, 
52 L. Ed. 78, 12 Ann. Cas. 757; Michigan Téléphone Tax Cases 
(C. C.) 185 Fed. 634. 

The court does not find it necessary to décide whcther the lien 
given by the act upon the bonds and other évidences of indebtedness 
upon which the tax is assessed constitutes a cloud upon the title 
which will give jurisdiction to a court of equity. For the reasons 
above stated the court is of the opinion that no adéquate remedy at 
law exists, and therefore that this court should take jurisdiction in 
thèse cases. 

[4] The first ground upon which Act No. 95 is attacked by the 
complainants is that it constitutes class législation, so called, in con- 
travention of the fourteenth amendment to the fédéral Constitution. 
The bills show that there are in Michigan a large number of other 
railroad companies organized and doing business under the gênerai 
railroad laws of this state, and paying taxes under the Ad Valorem 
Tax Law of this state. The Détroit, Grand Haven & Milwaukee 
Railway Company is the only specially chartered railway company in 
Micliigan, and no more companies of that kind can be organized 
under the présent Constitution adopted in 1908. It pays taxes under 
a spécial contract with the state, consisting of section 9, Act 140, 
Session Laws of 1855, which has been held to be a valid and binding 
contract between that company and the state of Michigan in the 
cases of Powers v. Railway Co., 201 U. S. 543, 26 Sup. Ct. 556, 50 
L. Ed. 860, and Attorney General v. Railway Co., 157 Mich. 144, 
121 N. W. 814. Act No. 95, in seeking to impose a tax only upon 
the stock, bonds, and other évidences of indebtedness of specially 
chartered railway companies, is, in the opinion of the court, an ar- 
bitrary singling out of the Détroit, Grand Haven & Milwaukee Rail- 
way Company's stockholders, bondholders, and other creditors. No 
real and substantial distinction upon which to base a classification 
for the purpose of taxation exists between the stockholders, bond- 
holders, and other creditors of that company and the stockholders, 
bondholders, and other creditors of otlaer Michigan railway compa- 
nies. The court is therefore of the opinion that Act No. 95, in thus 
singhng out the stockholders, bondholders, and other creditors of 
the Détroit, Grand Haven & Milwaukee Railway Company for the 
purpose of the tax thereby imposed, does constitute class législation 
in contravention of the fourteenth amendment, and that said act and 
the taxes assessed thereunder are thereby rendered void and of no 
eflfect. See Northern Pacific R. Co. v. Walker (C. C.) 47 Fed. 681 ; 
Railwav v. Taylor (C. C.) 86 Fed. 168 ; Railroad Co. v. Pennsylvania, 
134 U.'S. 232, 10 Sup. Ct. 533, 33 L. Ed. 892; Railway v. EUis, 165 
U. S. 150, 17 Sup. Ct. 255, 41 L. Ed. 666; Cotting v. Stockyards 
Co., 183 U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92; Railway Co. v. 
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Greene, 216 U. S. 400, 30 Sup. Ct. 287, 54 L. Ed. 536, 17 Ann. 
Cas. 1247. 

[5] The court is of the opinion that Act No. 95 does not impair 
the obligation of the contract, viz., section 9, Act 140, Session Laws 
of 1855, between the state of Michigan and the Raiiway Company. The 
tax imposed by the act is not upon the Raiiway Company itself, but 
upon its stockholders, bondholders, and other creditors. 

[6] The court is of the opinion also that the taxes involved in 
thèse suits are clearly illégal and void for the reason that the bonds 
and other évidences of indebtedness upon which they are assessed 
are ail owned and held outside of the state of Michigan. No prin- 
ciple of the law of taxation is better settled than that a state can- 
not tax Personal property owned and held outside of its territorial 
jurisdiction. The bonds and other évidences of indebtedness in- 
volved in this case are ail owned and held by nonresidents of Michi- 
gan, and therefore, under the well-settled rule that personal property 
of that kind foUows the domicile of its owner for the purposes of 
taxation, it follows that thèse bonds and other évidences of indebted- 
ness are outside of the taxing jurisdiction of the state of Michigan. 
The question of the right of a state to tax securities owned and 
held outside of its territorial jurisdiction has been before the Su- 
prême Court a large number of times. See State Tax on Foreign- 
Held Bonds, 15 Wall. 300, 21 L. Ed. 179; Murray v. Charleston, 
96 U. S. 432, 24 L. Ed. 760; Railroad v. Pennsvlvania, 153 U. S. 
628, 14 Sup. Ct. 952. 38 L. Ed. 846; Savings Society v. Multnomah, 
169 U. S. 421, 18 Sup. Ct. 392, 42 L. Ed. 803 : New Orléans v. Stem- 
pel, 175 U. S. 309, 20 Sup. Ct. 110, 44 L. Ed. 174; Blackstone v. 
Miller, 188 U. S. 189, 23 Sup. Ct. 277, 47 L. Ed. 439; Assessors v. 
Comptor National, 191 U. S. 388, 24 Sup. Ct. 109, 48 L. Ed. 232 ;: 
Life Insurance Co. v. New Orléans. 205 U. S. 395, 27 Sup. Ct. 499. 
51 L. Ed. 853; Buck v. Beach, 206 U. S. 392, 27 Sup. Ct. 712, 51 
L. Ed. 1106, 11 Ann. Cas. 7Z2\ Orléans Parish v. Insurance Co., 
216 U. S. 517, 30 Sup. Ct. 385, .54 L. Ed. 597; Insurance Co. v.. 
Assessors, 221 U. S. 346, 31 Sup. Ct. 550, 55 L. Ed. 762. 

Under the principle established in the cases cited the court is clearly 
of the opinion that the taxes iri question are void. The bonds and 
other évidences of indebtedness upon which thèse taxes are assessed 
hâve no situs in Michigan for the purposes of taxation. 

[7] The court is also of the opinion that the imposition of thèse 
taxes under Act No. 95 impairs the obligation of the contract be- 
tween the Raiiway Company and its bondholders and other cred- 
itors. It has contracted to pay thèse bondholders and creditors not 
only the principal of the amount of its indebtedness to them, but also 
certain stipulated interest, and to require it to deduct from the prin- 
cipal or interest payable to them the amount of such taxes is to in- 
terfère between it and its bondholders and other creditors. It mat- 
terS not that this interférence is in the form of taxation. As said 
in many cases, "the power to tax is the power to destroy," and if 
the state of Michigan has the power to levy this tax at ail, it has the 
power to destroy, that is, appropriate to itself entirely, the amounts 
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of the indebtedness owingby the Détroit, Grand Haven & Milwaukee 
Railway Company, because if it can levy a tax at the rate of 1 per 
cent, on the amount of such indebtedness, it can levy a tax at the 
rate of 10 per cent., 50 per cent. — there is no Hmit. It follows, as 
before stated, that this attempted tax is an illégal interférence be- 
tween the company and its bondholders and other creditors. 

It follows that the demurrers must be overruled. The défendants 
will be given 30 days within which to answer the bills. 



TITLE GUARAXTY & SURETY CO. OF SCRANTOX, PA., T. 
GUERXSEY et al. 

(District Court, W. D. Washington, N. D. April 21, 1913.) 

Ko. 2,022. 

1. Courts (§ 303*) — Jurisdiction oï- Fédéral Courts — Suit Aoainst State 
— Waiver op Immunity. 

Tlie exemption of a state from suit In a fédéral court, given by the 
eleventh constltutional amendment, cannot be waived by Its Attorney Gen- 
eral. 

[Ed. Note.— For other cases, see (Courts, Cent. Dig. §S 844, 8441/2 ; Dec. 
Dig. § 303. *J 

il. tîOUUTS (§ 303*) — JUIUSDICÏION OF FEDERAL COURTS — "SUIT AGAINST Till: 

State." 

A suit against state oflicers to enjoin them from paying over môney of 
the state lu their hands due to a contracter, and to enforce a lien thereou, 
is in eftect a "suit against the state," and is not within the jurisdiction 
of a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 844, 844% ; Dec. 
Dig. § 303.' 

For other définitions, see Words and Phrases, vol. î, p. 6Y78; vol. 8, 
p. 7809.] 

In Equity. Suit by the Title Guaranty & Surety Company of 
Scranton, Pa., against W. F. Guernsey and others. On motions by 
défendants to withdraw pleadings and to dismiss bill, etc. Motions 
sustained. 

James B. Murphy, of Seattle, Wash., for complainant. 

W. V. Tanner and S. H. Kelleran, both of Olympia, Wash., for de- 
fendants State of Washington, Roberts, Lewis and Clausen. 

Higgins & Hughes, of Seattle, Wash., for défendants Frye & Co. 

Walter S. Fulton, of Seattle, Wash., for défendant Union Machin- 
ery & Supply Co. 

CUSHMAN, District Judge. The state of Washington heretofore 
entered into a contract with W. F. Guernsey & Co. for the construc- 
tion of state aid road No. 69, and the complainant, the Title Guaranty 
& Surety Company, of Scranton, Pa., became surety on the con- 
tractor's bond, which contained the usual conditions for the faithful 
performance of the contract and the payment of ail claims for labor 

•For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Reii'r Indexas 



92 205 FEDERAL KEPORTBB 

aiid material. The contract has been fully performed by the contractor. 
A considérable sum remains due from the state on account of the con- 
tract price. The contractor owes large sunis for labor and material, and 
has made assignments of the balance due from the state. Under thèse 
circumstances the complainant, as surety on the bond, filed the prés- 
ent bill in this court against the contractor, the state of Washington, 
W. J. Roberts, as highvvay commissioner, John G. Lewis, as treasurer, 
and Charles W. Clausen, as auditor, of said state, and others, for a 
settlement and adjustment of ail claims arising out of the contract, 
and to subject thé balance due from the state to the payment and satis- 
faction of claims against its principal, the contractor. 

The Attorney General of the state filed answers and cross-bills for 
the state of Washington, W. J. Roberts, highway commissioner, John 
G. Lewis, treasurer, and Charles W. Clausen, auditor, in the nature of 
a bill of interpleader, in which it was admitted that there was a bal- 
ance due from the state to the contractor in the sum of upwards of 
$20,0C0, the exact amount not being ascertained at that time, and a 
willingness was expressed to deposit the sum sû due in the registry 
of this court, to be apportioned and distributed to the parties thereto 
entitled. The contractor, by cross-bill, denied the amount alleged to 
be due by the state under the contract, and set forth a claim against 
the state for several thousand dollars additional, for which judgment 
was prayed. To this cross-bill the state interposed a demurrer. 

Heretofore the state's demurrer to this cross-bill of the contractor 
was sustained. The matter is now before the court upon the follow- 
ing motions: 

(1) Motion of the state of Washington to dismiss its cross-bill in 
the nature of an interpleader against the complainant. 

(2) Motion of the state of Washington to withdraw its answer to the 
amended and supplemental bill and substitute a motion to dismiss. 

(3) Motion of the state of Washington to dismiss the amended and 
supplemental bill as against it. 

(4) Motions of the défendants W. J. Roberts, highway commis- 
sioner, John G. Lewis, treasurer, and Charles W. Clausen, auditor, 
of the state of Washington, to dismiss their cross-bill. 

(5) Motions of the défendants W. J. Roberts, highway commis- 
sioner, John G. Lewis, treasurer, and Charles W. Clausen, auditor, of 
the state of Washington, to dismiss the cross-complaint of the défend- 
ant Union Machinery & Supply Company. 

(6) Motions of the défendants W. J. Roberts, highway commissioner, 
John G. Lewis, treasurer, and Charles W. Clausen, auditor, of the state 
of Washington, to dismiss the amended and supplemental bill of com-: 
plaint. 

(7) Motions of the défendants W. J. Roberts, highway commis- 
sioner, John G. Lewis, treasurer, and Charles W. Clausen, auditor, 
of the state of Washington, to dismiss the cross-complaint of the de- 
fendants Frye & Co. 

(8) Motions of the défendants W. J. Roberts, highway commissioner, 
John G. Lewis, treasurer, and Charles W. Clausen, auditor, of the 
state of Washington, to withdraw their answers to the amended and 
supplemental complaint and substitute a motion to dismiss. 
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The authorities relied upon by the défendants m support of their 
varions motions are as foliows: Governor of Georgia v. Madrazo, 1 
Pet. 110, 7 L. Ed. 73; Cunningham v. Maçon, etc., Ry. Co., 109 U. 
S. 447, 3 Sup. Ct. 292, 27 L. Ed. 992; Louisiana v. Jammel, 107 U. 
S. 713, 2 Sup. Ct. 128, 27 L. Ed. 448; Pennoyer v. McConnaughy, 
140 U. S, 1, 11 Sup. Ct. 699, 35 L. Ed. 363; Ex parte Avers, 123 U. 
S. 443, 8 Sup. Ct. 164. 31 L. Ed. 216; Belknap v. Schild, 161 U. S. 12, 
16 Sup. Ct. 443, 40 L. Ed. 599 ; North Carolina v. Temple, 144 U. 
S. 22, 10 Sup. Ct. 509, 33 L. Ed. 849; Hagood v. Southern, 117 U. S. 
53, 6 Sup. Ct. 608, 29 L. Ed. 805 ; State ex rel. Drake v. Doyle, 40 Wis. 
175, 22 Am. Rep. 692; Smith v. Reeves, 178 U. S. 436, 20 Sup. Ct. 
919, 44 L. Ed. 1140; article 2, § 26, Constitution of the State of Wash- 
ington; Rem. & Bal. Code, § 886; Stanley v. Schwalby, 162 U. S. 255, 
16 Sup. Ct. 754, 40 L. Ed. 960; People v. Sanitarv District, 210 111. 
171, 71 N. E. 334 : Kern v. Huidekoper, 103 U. S. 48.5, 26 L. Ed. 354 ; 16 
Cyc. 314; 22 Encyc. of PI. & Pr. 1323; 16 Encyc. of PI. & Pr. 597 
(relating to withdrawal of pleas) ; Blalock v. Condon, 51 Wash. 604, 
99 Pac. 733; Pullman Palace Car Co. v. Central Transportation Co., 
171 U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 108; Simpkins, Fédéral 
Equity Suit (2d Ed.) 349, and cases cited ; C. & A. R. R. Co. v. Roll- 
ing Mill Co., 109 U. S. 702, 713, 3 Sup. Ct. 594, 27 L. Ed. 1081 ; Dun- 
ham V. Carson, 37 S. C. 269-281, 15 S. E. 960; Gilmore v. Bort (C. 
C.) 134 Fed. 658; McCabe v. So. Railway (C. C.) 107 Fed. 213; Pemv 
sylvania, etc., Co. v. Globe, etc., Co. (C. C.) 121 Fed. 1015; Brides- 
burg Mfg. Co. Appeal, 106 Pa. 275; 23 Cyc. 5, 6; Baltimore, etc., 
Railway Co. v. Arthur, 90 N. Y. 234; Story's Equity furisprudence 
(13th Ed.) vol. 2, pp. 138, 139; Wing v. Spaulding, 64 Vt. 83, 23 Atl. 
615; Killian v. Ebbinghaus, 110 U. S. 568. 4 Sup. Ct. 232. 28 E. Ed. 
246; Diplock v. Hanna, 23 L. J. Ch. 550, 2 Wkly. Rep. 500; Glas- 
ner v. Weisberg, 43 Mo. App. 214; Williams v. Matthews, 47 N. J. 
Eq. 196. 20 Atl. 261 ; Jackson v. Athletic Club, 49 App. Div. 107, 62 
N. Y. Supp. 1109; Hely v. Eee, 108 Tenn. 715, 69 S. W. 273. 

[1] This is a suit against the state. The Législature of the state 
alone can give the consent of a sovereign state to be sued. The At- 
torney General cannot waive the immunity. To the same effect is 
the case of Descret \\'ater, Oil & Irrigation Co. v. State of California 
(C. C. A.) 202 Fed. 498. 

[2] Injunctive relief is asked in the complaint against the state of- 
ficers — the highway commissioner, treasurer, and auditor — and that 
complainant be adjudged to hâve a lien u]Jon the money due the con- 
tractor held by such officers, that the lien be, foreclosed, and the money 
turned over to the complainant. Thus it is sought to recover money 
from the state. This renders the suit against the ofiicers, in effect, a 
suit against the state. 36 Cyc. 915, B. The state bas not paid into 
court the money, which it admits to be due, but only offered to dQ so 
in its cross-bill in the nature of an interpleader. There bas been no 
trial or decree, interlocutory or final, herein. It appears that no 
préjudice will resuit to any of the parties in interest by allowing the 
défendant state and its officers to dismiss their cross-bills of com- 
plaint. Therefore each and ail of said motions are hereby granted. 
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In order to allovv complainant the opportunity to sue the state and 
its officer3 in the superior court of Thurston county, where alone they 
can be sued, this order will not become effective until 10 days from 
the date of filing. 



T1ÏI.E GUARANTY & SURETY CO., OP SCRANTON, PA., v. GUERNSEÏ 

et al. 

(District Court, W. D. Washington, N. D. Jairaary 23, X9t3.) 

No. 2,022. 

1. States (§ 191*) — Right to Sue— Authority— State Statutes. 

Const. AVash. art. 2, § 26, déclares that the Législature sliall direct by 
law in wliat manner ami in what courts suits ma y be brought against the 
state, and 1 Rem. & Bal. Code Wash. § 886, provides that such sults shall 
be begun in the sui)erior court of Thurstou county. lleld that, since a 
state cannot be sued without Its consent, and uo judgment cao be entered 
against it in any court without express législative authority, the state of 
Washington canuot be sued in the fédéral courts. 

[Ed. Note.— For other cases, see States, Cent. Dig. §§ 179-184; Dec. 
Dig. § 191.*] 

2. States (§ 191*) — Suit Against State— Cuaixenoe to Xueisdiction. 

Where a state is unlawfully sued in the fédéral courts, failure of the 
Attorney General to challenge the court's jurisdictlon at the threshold 
does not waive the state's inimunity from suit, nor estop it froui there- 
after objecting that the court has no jurisdictlon over it. 

[Ed. Note. — B'or other cases, see States, Cent. Dig. §§ 179-184 ; Dec. Dig. 
§ 191.*] 

Suit by the Title Guaranty & Surety Company, o£ Scranton, Pa., a 
corporation, against W. F. Guernsey and others, in which the State 
of Washington and others filed an answer and cross-bill in the nature 
of a bill of interpleader, and défendants Guernsey & Co. filed a cross- 
bill against the State, denying the amount alleged to be due by the 
State, and claiming against the State several thousand dollars in ad- 
dition, for which judgment was prayed, to which cross-bill the State 
demurred. Sustained. 

See, also, 205 Fed. 91. 

"w. V. Tanner, Atty. Gen., and S. H. Kelleran, Asst. Atty. Gen., for 
State of Washington. 

Emil N. Stenberg, of Tacoma, Wash., for défendants W. F. Guern- 
sey & Co. 

PER CURIAM. The state of Washington heretofore entered into 
a contract with W. F. Guernsey & Co. for the construction of state 
aid road No. 69, and the complainant, the Title Guaranty & Surety 
Company, of Scranton, Pa., became surety on the contractor's bond, 
which contained the usual conditions for the faithful performance of 
the contract and the payment of ail claims for labor and material. 
The contract has been fully performed by the contracter, a considér- 
able sum remains due from the state on account of the contract price, 

•For other cases see same topie & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the contracter owes large sums for labor and material, and has made 
assignments of the balance due from the state. Under thèse circum- 
stances the complainant, as surety on the bond, filed the présent bill in 
this court against the contractor, the state of Washington, and others, 
for a settlement and adjustment of ail claims arising out of the con- 
tract, and to subject the balance due from the state to the payment 
and satisfaction of claims against its principal, the contractor. 

The Attorney General of the state filed an answer and cross-bill, in 
the nature of a bill of interpleader, in which the state admitted that 
there was a balance due from the state to the contractor in the sum 
of upwards of $20,000, the exact amount not being ascertained at that 
time, and the state expressed a willingness to deposit the sum so due 
in the registry of this court, to be apportioned and distributed to the 
parties thereto entitled. The contractor by cross-bill denied the amount 
alleged to be due by the state under the contract, and set forth a claim 
against the state for several thousand dollars additional, for which 
judgment was prayed. To this cross-bill the state has interposed a 
demurrer. 

[1] It is a fundamental rule of public law that a sovereign state 
cannot be sued without its consent, and that no judgment can be en- 
tered against it in any court without express législative authority 
therefor. In récognition of this elementary principle article 2, § 26, 
of the Constitution of the state of Washington déclares: 

"The Législature shall direct by law in wliat manner and in what courts 
suits may be brought against the state." 

And the Législature has provided that such suits shall be begun in 
the superior court of Thurston county. 1 Rem. & Bal. Code, § 886. In 
the face of thèse provisions and article 11 of the amendments to the 
Constitution of the United States, it is idle to assert that this court 
has jurisdiction of a suit against the state, or that it can enter any 
judgment whatever against it. Stanley v. Schwalby, 162 U. S. 255, 
16 Sup. Ct. 754, 40 L. Ed. 960. 

[2] It would hâve, perhaps, been more seemly had the Attorney 
General challenged the jurisdiction of the court at the threshold; but 
the immunity of the state from suit can only be waived by the Légis- 
lature, and it is in no manner bound or estopped by the acts of its 
officers. As said by the court in Stanley v. Schwalby, supra : 

"Neither the Seeretary of War nor the Attorney General, nor any subordi- 
nate of either, has been authorized to waive the exemption of the United 
States from judicial process, or to subniit the United States, or their prop- 
erty, to the jurisdiction of the court in a suit brought against their offlcers." 

See, also, People v. Sanitary District, 210 111. 171, 71 N. E. 334. 
The demurrer to the cross-bill of the contractor js therefore sus- 
tained. Let an order be entered accordingly. 
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SCHWEIG V. CHICAGO, M. & ST. V. RY. CO. 

(District Court, D. Jliunesota, Fourtli Division. Aprll 25, 1913.) 

Master and Servant (§ ÎU*) — Interstate CARnTEE.s— Hours of Service Act 
■ — Construction. 

To bring a railroad employé wlthin tlie lueaning of Hours of Service 
Act Mardi 4, 1007, c. 29;i9, 34 Stat. 1415 (U. S. Couip. St. Supp. 1911, p. 
l.')21), maklug it unlawful for Interstate raili-oad companies to reciuire 
or permit employés to remain on duty for a longer period tlian IG 
consécutive hours, or more tlian 16 hours in the aggregate in any 24- 
hour iieriod, lie nnist be engaged iu work whicb bas some connection 
witb the safety of a train, or witli tlie .safety of persons who might 
be injured by the niovement of the train; and a person employed at 
stockyards, in preparing cars for loading with stoclî and in assisting to 
load the sarae, but who has no duty in connection with the movement 
of the cars or train, is not within the act. 

[Kd. Kote. — For other cases, see Master and Servant, Cent. Dig. § 
150; Dec. Dig. § 91.*] 

At Law. Action by Peter Schweig, as administrator of the estate 
of Walter Schweig, deceased, against the Chicago, Milwaukee & St. 
Paul Railway Company. On motion to direct verdict for défendant. 
Motion granted. 

Plaintilï's intestate, Walter Schweig, was employed by the défendant in 
ifs yards at Montevideo, Miim., in loading and unloading live stock. His 
dnties were to assist in driving cattle from the yards and the chutes into 
the cars, to place boards so that the live stock could pass froiii the platform 
into the cars, to flll the water troughs with which some of the cars were 
equippod, and to put sand upon the floors of the cars. On the day on which 
lie was killed lie had been employed in the performance of thèse duties in 
connection with the loading of 21 cars of stock. After thèse cars were loaded, 
he was directed by the foreman to go down to another part of the yard to 
see if 8 otlier cars whicrh were to be takeu in the same train were ready for 
loading. He, with the witness Jung, stepped upon the rear footboard of a 
switch engine for the imrpose of complylng with tliis order. While this en- 
gine was in motion, drawing cars, Schweig attempted to step over the draw- 
bar from oiie side of tlie footboard to the other, fell onto the tracU, and was 
run over by the following cars and killed. ïhe only act of négligence charged 
in the eoniplaint was a violation of the Hours of Service Act (Act March 4, 
1907, c. 2939, Si Stat. 1415 [U. S. Cornp. St. Supp. 1911, p. 1321]). It was 
adniitted that, if Schweig came witliin the terms of the act, it had been 
violated. Thèse stock cars were moviug in Interstate commerce. After the 
plaintifC rested the following proceedings took place. 

Davis & Michel, of Marshall, Minn., for plaintiff. 
F. W. Root and N. J. Wilcox, both of Minneapolis, Minn., for 
défendant. 

WILLARD, District Judge. I assume that it is a question of law 
for the court to décide as to vi^hether or not the deceased came within 
the Hours of Service Act. I will hear you, Mr. Davis, upon the ques- 
tion as to whether or not Schweig was engaged in or connected with 
the movement or opération of any train at the time he met his death. 

(Argument by Mr. Davis.) 

The Court: One of the witnesses testified that he was directed to 
take thèse men on the engine to their homes for dinner and bring 

•ï'or other cases see same topic & % numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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them back. Do you daim that a person so carried would be engaged 
in the movement or opération of that engine? 

Mr. Davis: Yes, sir; I would. While he was riding on that train 
he would be so engaged, I think. If that was the custom of the 
Company in interstate commerce, I think he would be engaged in 
the movement of a train while going from bis work and back again. 
He was on duty at that time, and if his work was there I think he 
would be engaged in the movement or opération of a train at that 
time. 

The Court : Thèse crews that are taken out to their work on trains, 
do you think that they are engaged in the movement or opération of 
a train while they are being so carried? 

Mr. Davis: Yes, sir; I think so, while they are on duty in the Une 
of their work. 

The Court : Thèse men, whose only duty it is to put ice into din- 
ing cars at stations when the cars are at rest, would they be engaged 
in the movement or opération of a train? 

Mr. Davis : Yes, sir ; I think so. 

The Court: I bave examined most of the cases in this pamphlet 
published by the Interstate Commerce Commission, and ail of them 
except two, as near as I can ascertain, relate to conductors, engineers, 
or trainmen. In one of the two cases the employé was a switchman, 
and in the other he was said to be a flagman, but it turned out that 
the flagman was really a brakeman on a passenger train. It turned 
out, too, that the switchman was engaged in telephoning orders from 
the train dispatcher, so that he came more under the head of a 
train dispatcher. With the exception of thèse two cases, I bave not 
found a single case which comes anywhere near extending the pur- 
poses of this act to the case which we bave hère now. It is impor- 
tant, in determining what the act means, to ascertain why it was 
passed. The Suprême Court, in the case of Baltimore & Ohio Ry. 
Co. V. Interstate Commerce Commission, 221 U. S. 612, 31 Sup. Ct. 
621, 55 L. Ed. 878, said: 

"The length of hours of service has direct relation to the efficiency of the 
human ageucies upon which protection to life and property necessarily dé- 
pends. This has beau repeatedly emphasized in officiai reports of the Inter- 
state Commerce Commission, and is a matter so plaiu as to require no élabo- 
ration. In its Power suitably to provide for the safety of employés and 
travelers, Congress was not liniited to the enactment of laws relating to 
mechanical appliances ; but it was also compétent to consider, and to en- 
deavor to reduce, the dangers incident to the strain of excessive hours of 
duty on the part of engineers, conductors, train dispatchers, telegraphers, 
and other persons embraced within the elass deflned by the act." 

It is true that the Suprême Court did not undertake to name ail 
the persons to whom the act could extend; but it seems that, in nam- 
ing certain persons to whom the act does exteiid, it intended to in- 
dicate that to come within the act any otie not named must be one who 
conies somewhere near being engaged in duties similar to those men- 
tioned. 

205 P.— 7 
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The Circuit Court of Appeals for this Circuit, in the case of Unit- 
ed States V. Kansas City Southern Ry. Co., 202 Fed. 828, decided last 
March, says: 

"Thls law was passed to meet a condition of danger incidental to the 
working of railroad employés so excesslvely as to impair their strength and 
alertness." 

Then there was another case against the Kansas City Southern 
Railway Company ([D. C] 189 Fed. 471), with an opinion by Judge 
Trieber, wherein he says : 

"Expérience bas shown that many serlous accidents to trains, causing great 
loss of life or permanent disabilitles to passengers, as well as employés, are 
often due solely to the fact that members of the train erew had become ex- 
hausted by reason of being required or permitted to remain on duty for tbo 
long a period, and therefore unable to give that care and attention necessary 
for the safety of the train. To pr^event accidents from such causes the Con- 
gress, in its wisdom, enacted this statute prohibiting railroads, not only from 
requiring any employé subject to the act to remain on duty for a longer 
period than 16 consécutive hours, but also 'permitting' it." 

The employé must be engaged in work which has some connection, 
though it may be remote, with the safety of the train, or with the 
safety of persons who might be injured by the movement of the train. 
That being the case, I cannot see how this plaintifif can by any pos- 
sibility come within the terms of the act. Certainly, when he was 
riding back and forth from his work, he was not engaged in the move- 
ment or opération of any train. He certainly was not, while he was 
walking along on the top of this fence, driving cattle into the cars, en- 
gaged in the movement of any train, so as to come within the opéra- 
tion of this law. I cannot see how he can be said to hâve been en- 
gaged in the movement or opération of a train when he was around 
thèse stockyards. He was directed to get thèse cars ready for service 
by putting boards between the platforms and the cars, so that the 
cattle could pass over them into the cars. He was simply gettihg the 
car ready for movement ; but he was not moving it, nor was he en- 
gaged in the movement of it. He was not engaged, within the terms 
of this statute, in the movement or opération of any train. 

It is said that he was ordered by this foreman to go down into the 
yards to do something. My recollection of the testimony of his brother 
was that Mr. Shriner told him to go down and see if the 8 cars 
were ready for loading. That did not indicate that he was engaged 
in the movement or opération of any train, when he was to go down 
there and see if the cars were fit for loading. He was not engaged in 
the movement or opération of thèse 8 cars at that time, and he 
was not engaged in the movement or opération of the train on which 
he was riding. I cannot see any way in which it can be said that he 
was engaged in the movement or opération of a train when he was 
on the footboard of this engine. 

As long as this is a question which I alone hâve to détermine, I 
think I may as well determitie it now. Mr. Wilcox, if you will make 
a motion for a directed verdict, I will grant it. 
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Counsel for défendant moves the court to direct the jury to retum 
a verdict in favor of the défendant. 

The court grants the motion, and counsel for plaintif! excepts to 
the ruling. 



CROCKER V. INGBRSOLL ENGINEERING & CONSÏRUCTING CO. 
(District Court, E. D. Michigan, S. D. September 10, 1912.) 

1. QUIETING ÏITLE (§ 34*) ReMOVAL OF ClOTJD— BiLL. 

Where a bill to remove a cloud on title alleged that complainant con- 
tracted to sell land to A., who executed a déclaration of trust tô défend- 
ant, a Pennsylvania corporation, and that complainant was induced tu 
consent to the transfer of the land contract to défendant, an allégation 
that such consent was obtained by complainant being shown sucli décla- 
ration of trust, and the assurance of defendant's représentative that It 
would be recorded, when in fact a déclaration of trust to a West Virginia 
corporation beai-ing the same name as défendant was recorded instead of 
the déclaration of trust to défendant, was demurrable as an allégation of 
fraud, since, even if the facts were true, they did not constitute a fraud 
on hls rights. 

[Ed. Note. — For otlier cases, see Quleting ïitle. Cent. Dig. "§§ 69, 71. 
72, 76, 77; Dec. Dig. § 34.*] 

2. QuiETiNO TiTLE (§ 34*) — Cloud on ïitle. 

A bill alleging the exécution and record of a contract for sale of land 
assigned to défendant, and that same had been forfeited by reason of 
defendant's failure to make the payments re<iulred, and asking for re- 
moval thereof, stated grounds for équitable relief to remove a cloud on 
title. 

[Fd. Note.— For other cases, see Quleting Title, Cent. Dig. §§ 69, 71, 
72, 76, 77; Dec. Dig. § 34.*] 

3. QtriETiNG Title (§ 37*) — Cloud on Title — Plea — Issues. 

In a suit to set aside a contract for the sale of land as a cloud on ti- 
tle for defendant's failure to make the requlred payments tbereunder, al- 
légations in a plea that complainant did not hâve title in fee simple, free 
and clear of ail liens and incumbrances, was demurrable, as evasive, in 
failing to allège in what respect the title was defective, and was in- 
sufficient to raise an Issue as to the valldlty of complainant's title. 

[Ed. Note.— For other cases, see Quieting Title, Cent. Dig. § 78; Dec. 
Dig. § 37.*] 

In Equity. Suit by Martin Crocker against the Ingersoll Engineer- 
ing & Constructing Company. On demurrer to part of bill and plea to 
rest. Demurrer to part of bill sustained, and plea overruled. 

Martin Crocker, of Mt. Clemens, Mich., in pro. per. 
Fritz Radford, of Détroit, Mich., for défendant. 

TUTTLE, District Judge. [1] The bill allèges that complainant 
is the owner of certain real estate in Macomb county, this division 
and district ; that he gave a land contract for the sale thereof to one 
Alexander, which contract was recorded in the office of the register 
of deeds of that county; that Alexander executed a déclaration of 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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trust to the défendant, a Pennsylvânia corporation, said déclaration 
stating that the dealings of Alexander with complainant had been as 
an agent of the défendant; that Alexander conveyed ail his rights 
under the land contract by deed to the défendant; that upon the re- 
quest of a représentative of the défendant, and on being shown the 
déclaration of trust and the deed from Alexander to the défendant, 
and upon the assurance of the défendant 's représentative that the déc- 
laration of trust would be recorded in the office of the register of 
deeds of Macomb county, the complainant signed a written consent 
to the transferring of the land contract from Alexander to the de- 
fendant ; that this consent was secured through f raud, because a deed 
of trust to a West Virginia corporation bearing the same name as the 
défendant was recorded instead of the deed of trust to the défendant; 
that after the assignment of this contract the défendant made default 
in certain payments thereon, and by reason thereof the complainant 
canceled the contract. 

On thèse grounds the complainant prays for an injunction enjoin- 
ing the défendant from interfering with complainant's possession of 
the real estate, for the cancellation of the land contract and the papers 
executed by Alexander and the complainant in assigning the contract, 
and for the removal of the cloud upon the title of complainant consti- 
tuted by said recorded papers. 

Défendant has demurred to so much of the bill as allèges fraud, 
and the court sustains this demurrer, on the ground that the failure to 
record the déclaration of trust from Alexander to the défendant 
and the recording in place thereof of the déclaration of trust 
from Alexander to the West Virginia corporation was, if any- 
thing, a breach of agreement, and not a misrepresentation of any ex- 
isting fact; and, further, that it does not work any in jury to the com- 
plainant, and therefore does not constitute fraud upon the complain- 
ant. The déclaration of trust to the West Virginia corporation, like 
the one complainant allèges was executed to the défendant, was signed 
only by Alexander. The déclaration of trust to the West Virginia 
corporation, under the allégations of the bill, was not and is not bind- 
ing on complainant. If the déclaration of trust to the défendant was on 
record, the complainant would be in no better position to-day. 

Défendant pleads to the balance of the bill, setting up as a défense 
that complainant did not hâve and could not convey a title in fee sim- 
ple to the land in question, free and clear of ail liens and incumbranc- 
es, and was not in position to carry out the terms of the contract ; that 
for this reason, and after certain payments had been made on the con- 
tract, and before défendant was in default, the défendant ofïered to 
surrender the contract and reconvey the land in question, and de- 
nianded from complainant a return of the moneys paid on the contract, 
together with the value of the improvements placed upon the real es- 
tate by the défendant, which tender and demand the complainant re- 
fused. 

[2, 3] The complainant has taken issue upon the plea by filing a re- 
ply thereto, denying the allégations of the plea. If an issue of fact 
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were raised which, if found in favor of the défendant, would make it 
necessary to dismiss the bill, the court would order proofs taken on 
the issue. This is not the situation, and the court overrules the plea 
because it does not show a complète défense to the bill. While many 
things might be said in criticism of the bill, it does show, among oth- 
er things, that the land contract constitutes a cloud upon the com- 
plainant's title, and asks for a removal thereof. This is proper ground 
for équitable relief. The allégations of the plea are not sufficient to 
deprive the complainant of having this cloud removed. The plea does 
State that complainant did not bave title in fee simple, free and clear 
of ail liens and incumbrances, but this is not such a clear and distinct 
averment as to place at issue the title to the land. In order to hâve 
raised this issue, the plea shoukl hâve set up ail the facts, so that the 
court could tell whether such a plea was available. It does not allège 
in what respect the title is defective; it does not state any facts on 
which the court can base an opinion as to whether or not the conclu- 
sion of law stated in the plea is correct. In otlier words, the plea is 
evasive, in that it does not disclose the whole case on the facts, instead 
of setting up, as it does, a mère déduction and conclusion of law. 

The lang-uage of the plea leads the court to believe that défendant 
does not claim that complainant bas no title, but rather that there is 
some flaw or defect in the title. If the plea had properly alleged the 
facts showing this to be the situation, and the proofs should support 
those allégations, the complainant would still be entitled to bave the 
cloud constituted by the contract removed, upon complying with such 
équitable conditions as a court in chancery might prescribe after a 
hearing and an accounting. 

The plea is insufficient, and should be disallovved and overruled ; and 
it is accordingly so ordered. The défendant may bave 15 days in 
which to answer to that portion of the bill not covered by the demur- 
rer. No costs shall be allowed to either party on the order sustaining 
demurrer or on the order overruling plea. 
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VULOAN STEAM SHOVBL CO. v. FLANDERS. 

(District Court, E. D. Michigau, S. D. February 20, 1913.) 

Commerce (§ 40*) — Cobpobations (§ 642*) — "Intebsïatk Commerce" — Sale of 

MACniNEBY liOCATED WlTIIIN THE STATE — FOEEION COBrORATICXS — "CAR- 

KYiNO ON Business" in State. 

Plaintiff, a foreign corpoi-atlon, having no ofRce, factoi-y, or warehoustî 
in Michigan, leased a steam sliovel to a résident of tliat state, and, on 
forfeiture oï tlie lease, plaintiff's sales manager sliowed tlie sliovel to de- 
fendant, a prospective purchaser, and tlierealter a contract of sale there- 
for was made by correspondence between défendant and plaintifC's office 
in Ohio. One of ttie provisions thereof required tbat plaintiff move the 
sliovel to another point in Michigan and furnlsli an agent to install and 
test it there, and replace any détective parts, whicli was doue. ïlie plain- 
tiff bas never complied witli Act No. 310, Pub. Acts Micb. 1907, regulat- 
ing the doing of business in Michigan by foreign corporations. Held, tUat 
the transaction constltuted "Interstate commerce," and was valid, with- 
out plalntlfï's compliauce with the ternis of said Act No. 310. 

Held, further, that the sale of the shovel in tliis state, and its subsé- 
quent installation and test, constltuted a single transaction, and evldenced 
no purpose on the part of plaintiff to "carry on "ousiness" in Michigan, 
contrary to the provisions of Act No. 310, Pub. Acts Mlch. 1907. 

[Ed. Note. — For other cases, see Commerce. Cent. Dig. §§ 29, 30; Dec. 
Dig. § 40;* Corporations, Cent. Dig. §§ 2520--2527; Dec. Dig. S G42.* 

For other définitions, see Words and Phrases, vol. 1, pp. 3724-3731: 
vol. 1, pp. 979-982; vol. 8, pp. 7596-7597.1 

At Law. Action by the Vulcan Steam .Shovel Company against 
Walter E. P'ianders. On plea in abatement. Overruled. 

Miller, Smith, Paddock & Perry, of Détroit, Mich., for plaintiff. 
Henry C. Walters, of Détroit, Mich., for défendant. 

TUTTLE, District Judge. Plaintifï is a corporation organized 
and doing business under the laws of the state of Ohio, having its 
manufacturing plant, office, and principal place of business in the 
city of Toledo. It is not, nor has it ever been, authorized by law 
to do business in the state of Michigan. It had no office, factory, 
nor warehouse in Michigan, nor any représentative or agent located 
or residing in Michigan, at the date of the negotiations for and exé- 
cution of the contract set forth in the déclaration. During such time 
plaintifï neither kept nor had for sale any goods in Détroit, or Mich- 
igan, other than the steam shovel involved in this suit. The défendant 
is a résident of Oakland county, in this division and district. 

Prior to the negotiations with the défendant the plaintifï leased the 
steam shovel in question, which had been manufactured by the plain- 
lifi", to one Elmer B. Jones, of the city of Détroit, in this division and 
district. This lease was executed by the plaintiff at Toledo, Ohio, and 
the! shovel was shipped under said lease from Toledo to Détroit, and 
operated for a time by said Jones. Subsequently, and in June, 1910, 
the said Jones defaulted in his payments under the lease, and the 
plaintiff canceled the said lease and took possession of the shovel, 
and because of its size and weight allowed it to remain temporarily 
where it had been operated, in an excavation in the city of Détroit. 

•for other cases see same topic & § numbgb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Less than 30 days elapsed from the time of such default and the 
retaking up to the time of the sale to the défendant. 

On July 12, 1910, the sales manager of plaintifï, at the request of 
defendant's agent, called upon said agent at the city of Détroit with 
référence to the sale of a steam shovel. After some negotiations the 
said sales manager suggested to defendant's agent that the shovel 
in question might meet defendant's requirements. The sales manager 
of plaintifï and the agent of défendant looked at the shovel. The 
sales manager quoted a priée on the shovel, but no agreement of 
any kind was reached. Later on that same day défendant wrote a 
letter to the company at Toledo, ofïering to purchase the shovel at 
the price quoted, and mentioning certain minor conditions in con- 
nection with the ofïer to purchase. This letter was received by plain- 
tifï on July 13, 1910, and on the following day a letter was written 
in reply, inclosing regular form of proposai in duplicate, properly ex- 
ecuted by the plaintifï, requesting the exécution of the same by the 
défendant, and for the return of one copy. This contract was not 
signed by the défendant, and on July 18th the défendant sent to plain- 
tifï a form of contract for the sale of the shovel, which was on 
the same terms as those mentioned in the correspondence and the 
previous contract, except that it provided for the immédiate ship- 
ment of the shovel to the défendant at Orchard Lake, Oakland county, 
Mich., and a working test of 10 days after the arrivai of the shovel, 
under the supervision of représentatives of plaintifï, the plaintifï to 
bear the expense of superintending the érection of the shovel and 
supervising the prescribed test; plaintifï further agreeing that it 
would repair any defects that developed in the shovel during the test, 
and to furnish such new parts as might be necessary to replace those 
in which defects developed and in order to put the shovel in first- 
class working order. 

On receipt of this form of contract by plaintifï, it was signed and 
executed through its gênerai manager at Toledo, in duplicate; one 
copy thereof being returned to the défendant by mail. Plaintifï im- 
mediately began the work of removing the shovel to Orchard Lake. 
The shovel was a large, cumbersome affair, weighing approximately 
20 tons. It was taken to Orchard Lake and to the place where it was 
to be used; ail being within this division and district, and in the state 
of Michigan. Plaintifï set up the shovel on the land of the défendant. 
A test was made. Certain parts were repaired and replaced in order 
to put the shovel in a satisfactory condition according to the con- 
tract. On the 12th day of September, 1910, the défendant notified the 
plaintifï that he would not accept the shovel and that he held it sub- 
ject to plaintiflf's orders. This was done by letter mailed by the 
défendant from Détroit to the plaintifï at Toledo. 

Owing to the difiRculty in handling steam shovels, and because of 
their size and weight, the plaintifï in its contracts of sale agrées as 
an incident to such sales to erect and set up steam shovels at the 
places of delivery, ready for opération, and to show the purchasers 
how to operate same. It is the practice of the plaintifï to transact 
business in Michigan through traveling salesmen, who f orward orders 
received by them to the plaintifï at Toledo for approval, acceptance, 
or rejèction. No such traveling salesman bas power to close any 
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contract without submitting it to the home office ci the plaintiff at 
Toledo for final action thereon. The plaintiff also occasionally trans- 
açts business direct with customers in Michigan, by correspondence 
with prospective purcliasers of steam shovels. Thèse two methods of 
doing business vvere the only ones used by tiie plaintiff prier to and 
at the time of the contract of sale with défendant hereinbefore set 
forth, and are still the only methods employed by the plaintiff in mak- 
ing sales in Michigan. 

Plaintiff' has filed its déclaration for the recovery of damages arising 
from defendant's refusai to accept the shovel. Défendant files his plea 
in abatement, urging that the plaintiff' was carrying on business in this 
State without complying with the provisions of Act^No. 310 of the Pub- 
lic Acts of Michigan for the year 1907, which makes it unlawful for 
any foreign corporation to carry on business in this state before secur- 
ing a certificate of authority for that purjMse. Plaintiff replies that it 
was not necessary to secure a Certificate in order to transact the busi- 
ness in question and maintain this suit. Plaintiff should be sustained 
in its contention, which is twofold. 

First. The transaction involved in this suit is interstate commerce, 
and therefore no certificate was necessary. The lease between Jones 
and the plaintiff and the bringing of the shovel into this state was inter- 
state commerce. The court is satisfied that this sale to the défendant 
stands on no différent basis than it would if the original shipment to 
Jones had been on a contract for sale which for some reason had been 
forfeited, instead of on a contract for lease. Sioux Remedy Co. v. 
Cope, 28 S. D. 397, 133 N. W. 683 (1911); Butler Bros. Shoe Co. v. 
U. S. Rubber Co., 156 Fed. 1, 84 C. C. A. 167; International Text- 
Book Co. V. Pigg, 217 U. S. 107, 30 Sup. Ct. 481, 54 L. Ed. 678, 24 
L. R. A. (N. S.) 493, 18 Ann. Cas. 1103. The original shipment of 
the shovel into this state being interstate commerce, and the lease hav- 
ing been forfeited, the plaintiff had a right to sell it to the défendant 
hère in Michigan, and by so doing was not doing business in this state, 
and did not violate Act No. 310 of the Public Acts of 1907. 

It would be unreasonable for the court to hold that the plaintiff 
could hâve shipped the shovel back to its factory in Ohio, and then 
reshipped it under interstate commerce to the défendant in this state, 
but could not move it direct within the state, without violating the 
Michigan statute. Novelty Tufting Machine Co. v. Hutkoff, 56 Mise. 
Rep. 522, 107 N. Y. Supp. 88; Penn Collieries Co. v. McKeever, 183 
N. Y. 98, 75 N. E. 935, 2 L. R. A. (N. S.) 127.^ Nor can the défendant 
fairly claim that the incidental work of moving this shovel from its 
location in Détroit to Orchard Lake, and its installation and test there, 
and the replacing of necessary parts, was carrying on business in this 
state. Thèse acts were mère incidents of the contract of sale and part 
of the interstate comnierce transaction. 

The facts differentiate this case from cases where a contract pro- 
vides for repairs by a foreign corporation on a machine in use by 
the otherparty, such as in Haughton Elevator Co. v. Candy Co., 
156 Mich. 25, 120 N. W. 18, in which case the plaintiff agreed to in- 
stall not only a new elevator, but also agreed to repair another eleva- 
tor owned by the défendant and not manufactured, sold, or shipped 
by the plaintiff. Buffalo Refrigerating Mach. Co. v. Penn H. & P. 
,Ço.. 178 Fed. 705. 102 C. C. A. 196; U. S. v. U. S. Fidelity Co. 
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(C. C.) 178 Fed. 721; Dozier v. State of Alabama, 218 U. S. 124, 
30 Sup. Ct. 649, 54 h. Ed. 965, 28 U R. A. (N. S.) 264. 

Second. The transaction in suit was a single one, and evidenced no 
purpose on the part of plaintiiï to carry on business in this state, and 
therefore no certificate was required. Neyens v. Worthington, 150 
Mich. 580, 114 N. W. 404, 18 L. R. A. (N. S.) 142; Oakland Sugar 
Aîill Co. V. Wolf Ce, 118 Fed. 239, 55 C. C. A. 93; Cooper Mfg. 
Co. V. Ferguson, 113 U. S. 727, 5 Sup. Ct. 739, 28 L. Ed. 1137. 

It tiierefore foUows that the plea in abatement must be overruled 
and denied. 



AMERICAN AUTOMOaX)NEER CO. et al. v. TORTER. 

(District Court, E. D, MielUgan, S. D. January ;;i, 191;).) 

No. 4,033. 

1. ÏRiAL (§ 92*j — Taking ov Pboof — TiMK — Rkbuital Testimoky Taken 

WlTIlOUÏ TlI,lK. 

Comiilaiuants liavlng corepleted tlieir proof on March 1, 1912, the last 
(la.v for taking testiiiiony under the gênerai equity rule, time was ex- 
tendcd, by stipulation, untll May 15, 1912. for the taijing of défendantes 
tcstiniouy. Neither side nioyed to extend the time, nor was any order 
nuide extendiug the same, and both sides assumed that the time for tak- 
ing tesîiniouy under the rule would he exteiided without seeuring a for- 
mal order, and tlie.y proceeded on such assumption. No motion was 
made to apportion the time, and eonipluiimuts proceeded, after the tak- 
ing of défendant'» testiuiony, to talve testiniony in rebuttal. Ileld, that 
a motion, not made uiitil nearly two nionths after the rebuttal testi- 
niony was taken. to strike it from the record because not taken in time, 
would not be granted. 

[Ed. Note. — For other cases, see Trial, Cent. IJig. S§ 245, 252 ; Dec. 
Dig. § 92.*] 

2. Courts (§ 363*) — FoLLowiNa State Laws — Taking Testimony on Hol- 

IDAY. 

That rebuttal testimony in a suit for a patent infrlngenient was taken 
in Pennsylvania on a légal holiday under the laws of that state was not 
ground to expunge stich évidence, since the statutes of Pennsylvania, 
relative to légal holidays and the taking of testimony on such days, are 
not binding on the fédéral courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 93^-949 ; Dec. 
Dig. § 363.*] 

3. Patents (§ 328*) — Electric Contkoller — Claims — Validity — Infbinge- 

ment. 

"Weyand reissiie patert No. 12,741, January 28, 190S, for an electric 
motor controUer regulator, claims 1 and 2, helil valid and infringed by 
défendant. 

4. Patents (§ 328*J — PjLectbic Controller — Claims — Validity — Infeinge- 

MENT. 

Weyand reissue patent No. 12,744, .Tanuary 28, 1908, for an electric 
motor controUer regulator, elaim 11, heU antieipated by Asbury patem 
No. 654,700, July 81, 1900, and therefore void. 

5. Patents (§ 328*) — Electric Controlleb— Claims— Vahmty — Infeinoe- 

MENT. 

Weyand reissue patent No. 12,744, January 28, 1908, for an electric 
motor controUer regulator, claim 25, held antieipated by the Barrett pat- 
ent No. 770,886, September 27, 1904, and is therefore void. 

*For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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6. Patents (§ 328*)— Electkic Controller— Claims— Validity— Infringe- 

MENT. 

Weyand reissue patent No. 12,744, January 28, 1908, for an electric 
motor controUer regulator, claim 29, held not auticlpated, and, no inter- 
vening rights having accrued between the grantlng of the original Wey- 
land patent No. 810,240, January 16, 1906. and the application for re- 
issue, Marcli 17, 1907, and being eovered in the drawings and spécifica- 
tions of the original patent, is valid and infringèd by défendant. 

7. Patents (§ 328*) — Electric Conïeoller — Claims— Vai.idiït — Infeinge- 

MENT. 

Weyand reissue patent No. 12,744, January 28, 1908, for an electrle 
uiotor controUer regulator, claim 30, held antieipated by the Barrett 
patent No. 770,880, September 27, 1904, and therefore void. 

In Equity. Action by the American Automotoneer Company and 
another against Joseph Y. Porter, doing business under the name and 
style of the Porter Manufacturing Company and the Porter Railway 
Switch Company. On motion to expunge complainants' rebuttal évi- 
dence and on final hearing. Motion to expunge denied and decree for 
complainants, without costs. 

Charles N. Butler, of Philadelphia, Pa., for complainants. 
R. A. Parker, of Détroit, Mich., for défendant. 

On Motion to Expunge. 

TUTTLE, District Judge. Défendant moves to expunge from the 
records of this case the déposition taken in behalf of complainants 
in rebuttal, assigning as grounds therefor numerous objections, none 
of which tlie court considers good. Two of thèse objections, however, 
deserve attention : 

[1] 1. The proofs in rebuttal were taken on May 30, 1912, pursu- 
ant to notice given by complainants' counsel. Défendant was not rep- 
resented at the taking of the déposition. The time for taking testi- 
mony under the gênerai equity rule had expired on March 1, 1912, and 
by stipulation had been extended to May 15, 1912, for the taking of 
testimony by défendant. Neither side had moved to extend the time, 
and no order was ever made by the court extending the time, even 
for the period mentioned in the stipulation. The court is satisfied. that 
solicitors on both sides of this suit had assumed that the time for 
taking testimony under the gênerai equity rule would be extended 
without securing a formai order from the court, and that they pro- 
ceeded on that assumption. Complainants completed their proofs on 
March 1, 1912, the last day under the rule, and no objection was made 
by them to the taking of testimony by the défendant after the expira- 
tion of the three months. Defendant's testimony was taken between 
March 1, 1912, and May 15, 1912, and was returned and filed June 
1, 1912. Neither side had moved to apportion the time, and it seems 
to hâve been the understanding between the parties that complainants 
sliould hâve an opportunity to offer évidence in rebuttal. Complain- 
ants took the testimony in rebuttal promptly after défendant had 

•For other cases see saœe toplc & § kumeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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closed his proofs. Under the circumstances in this case the court 
would hâve granted a motion to enlarge the time sufficiently to covei" 
the period during which the rebuttal testimony was taken. The mo- 
tion to suppress was not made until nearly two months after the re- 
buttal testimony was taken, which the court considers too great delay. 
It would not be équitable to deprive the complainants of the benefit 
of this testimony. 

[2] 2. The rebuttal testimony was taken in the state of Pennsyl- 
vania on May 30, 1912, which is a légal îioliday under the laws of that 
state. The statutes of the state of Pennsylvania, relative to légal 
holidays and the taking of testimony on such days, would not be con- 
trolling in this suit, and would not be grounds for expunging this tes- 
timony. There is nothing in the law which would hâve prevented 
this court f rom being in session on that very day and. taking the testi- 
mony in open court, and it cannot be said that the testimony is useless 
and void because it was taken on a day made a holiday by the laws 
of the state in which it was taken. Moreover, it has been held by the 
state courts of Pennsylvania that judicial acts may be performed on 
days designated as légal holidays. Paine & Co. v. Fesco & Co., 1 Pa. 
Co. Ct. R. 562; Worthington v. Hobensack, 8 Pa. Co. Ct. R. 65. The 
court has therefore considered the case and will dispose of it on the 
entire record, including the testimony taken in rebuttal. 

On Hearing. 

[3] The defendant's device (Porter patent No. 995,091, June 13, 
1911) is almost identical with that of complainants (Weyand reissue 
patent No. 12,744, January 28, 1908). It accomplishes the same pur- 
pose and in the same way. If there is anything new about the defend- 
ant's device, it is something added to the invention of complainants. 
The defendant's device makes use of every principle involved in the 
complainants' device. The six claims of complainants' patent in issue 
can ail be read directly and exactly on defendant's device. It there- 
fore remains only for the court to consider whether the six claims 
of the Weyand reissue patent, upon which complainants rely, are 
valid. The court holds as f ollows relative to thèse six claims ; 

Claims 1 and 2 had not been anticipated, are valid and are shown 
to hâve been infringed by défendant. 

[4] Claim 11 was anticipated by the Asbury patent (No. 654,700, 
July 31, 1900), and is void. 

[5] Claim 25 was anticipated by the Barrett patent (No. 770,886, 
September 27, l904), and is void. 

[6] Claim 29 had not been anticipated. No intervening rights of 
any kind had accrued between the granting of the original (Weyand 
patent No. 810,240, January 16, 1906) and the application for reissue 
(March 17, 1907). This claim was covered in the drawihgs and spéci- 
fications of the original patent. It is shown to hâve been infringed 
by the défendant. 

[7] Claim 30 was anticipated by the Barrett patent (No. 770,886, 
September 27, 1904), and is void. 
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Complainants are therefore entitled to the relief prayed for in the 
bill of complaint ; but, inasmuch as ail of the claims upon which com- 
plainants rely are not sustained, the decree will be without cost to 
either party. 



In re L. H. KEMMERER & CO. 

pistrict Court, E. D. Pennsylvania. May 13, 1913.) 

•Ho. 4,377. 

Bailment (i 18*) — Lien— Statutes—Consteuction— "Manufacture." 

Act Pa. May 23, 1907 (P. L. 228), entitled "An act concerning liens 
of manufacturers and throwsters of cotton, woolen, and silk goods," 
provides that ail persons or corporations engaged in manufacturing, spin- 
ning, or throwing cotton, wool, or silV Into yarn or otlier goods, shall hâve 
a lien on the goods and property of others, which may corne into their 
possession to be manufactured, spun, or thrown iuto yarn or other goods, 
for the amount of any account that may be due them, from the owners of 
such material, by reason of any work or labor performed or materials 
furnished in or about the manufacturing, spinning, or throvi'ing of the 
same or other goods of such owner or owners. Ueld, since the act changes 
the common law — that a bailee's lien for work or materials can only be 
enforced on the particular goods beneflted — the act should be strictly 
construed, and the term "manufacture" be limited to producing yarn or 
similar goods from raw material; and hence the section did nôt confer 
a lien on a silk dyeing company for a gênerai balance of account on raw 
material of the bankrupt in the hands of such company for treatment. 

[Ed. Note.— For other cases, see Ballment, Cent. liig. §§ 77-79, 81-84; 
Dec. Dig. S 18.* 

For other définitions, see Words and Phrases, voL 5, pp. 4344-4346; 
vol. 8, p. 7716.] 

In Bankruptcy. In the matter of bankruptcy proceedings of L. H. 
Kemmerer & Co. On claim of the National Silk Dyeing Company for 
a lien on certain silk raw material for gênerai balance of account. On 
certificate of a référée for revievv of his order denying a Uen. Af- 
firmed. 

Reuben J. Butz, of Allentown, Pa., for claimant. 
James L. Schaadt and George W. Aubrey, both of Allentown, 
Pa., for trustée. 

J. B. McPHERSON, Circuit Judge. This controversy arises out 
of the following undisputed f acts : 

The National Silk Dyeing Company carries on the business of dye- 
ing and weighting silk skeins and silk pièce goods, and opérâtes a 
plant in Allentown, Pa. In February and March, 1912, the bank- 
rupts delivered to the company certain quantifies of Japan two-thread 
organzine, and of Japan four-thread tram, to be dyed and weighted 
according to direction; but nothing has ever been done upon the or- 
der, and the goods are still in the company's hands. On April 10, 
1912, wh-en the bankruptcy proceeding was begun, the bankrupts owed 
the company $1,461.49, with interest, "for work and labor performed 
and materials furnished in and about the dyeing and weighting of 

•Foi other cagea see same toplc k { numbbr lu Cec. t Am. Dits. 1907 to date, A Rep'r Indexas 
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certain other raw silk skeins of said bankrupts." For this sum the 
Company asserted a lien, and sought to enforce it against the goods 
delivered in February and March, upon which no work had been 
donc. The référée (John G. Diefenderfer, Esq.) denied the company's 
pétition. 

\¥hether the hen is vaHd dépends upon the meaning of the Pennsyl- 
vania act of May 23, 1907 (P. L. 228) : 

"Ad act concerning liens of nianufacturers and throwsters of cotton, woolen, 
and silk goods. 
"Section 1. Be It enacted, etc., tliat ail persons or corporations, engaged in 
the business of nmiiufactiirlug, spinniug, or throwing cotton, wool, or silk 
into yaru or otlier goods, sliall be entitled to a lien upon the goods and prop- 
erty of others, that niay couie into thelr possession for the purpose of belng 
so manufactured, spun, or thrown into yarn or other goods, for the amount 
of any account that may be due theni, or any note or notes taken on account 
of such account, froni the owners of sueh cotton, wool, or silk, by reason of 
any work and labor perforuied and niaterlals furnished in or about the manu- 
facturing, spinulng, or throwing of the sanie or other goods of such owner 
or owners." 

It is a matter of regret that no Pennsylvania court has been called 
upon to construe this statute, so that the présent case is one of first 
impression ; but imder such circumstances a fédéral court is bound to 
consider the législation, and I hâve no désire to évade the duty. It 
is hardly necessary to say that the act is badly drawn, for if its mean- 
ing were plain this dispute would probably not be hère. The question 
to be answered is this : Are dyers entitled to the spécial privilège 
given by the statute? A familiar rule requires the act to be strictly 
construed; it changes a long-established doctrine of the common law 
— that a bailee's lien for work or materials can only be enforced 
against the particular goods benefited thereby — and extends the scope 
of the lien so as to charge the goods, not only for benefits donc to 
themselves, but also for benefits done previously to other goods of the 
bailor, thus enlarging a particular lien into a gênerai lien. Moreover, 
an additional reason for strict construction is found in the fact that 
the statute is spécial, its purpose is to advantage only one class of 
bailees, namely, certain persons, many or few, who may be engaged in 
the manufacture of cotton, woolen, and silk goods. What, then, is the 
reasonable construction of the act? How large did the Législature in- 
tend this specially benefited class to be, and particularly did it mean 
to include dyers as well as throwsters and spinners? If the Législa- 
ture had intended to give the privilège of a gênerai lien to every pro- 
cess of "manufacture" that affects the three classes of goods named, 
I think it would hâve used that generic word only; for it would hâve 
found insurmountable difficulty in enumerating every variety of pro- 
cess that is embraced in the manufacture of the infinitely diversified 
articles known as "goods," and goods, moreover, that are produced 
from raw materials in such universal demand as "cotton, wool, or 
silk." If the word "manufacture" alone had been used, dyers could 
hardly be excluded. Com. v. Quaker City Dye Works, 5 Pa. Co. Ct. 
R. 94. But the word is not used alone, for even in the title of the act 
— which is a part of the statute under the Pennsylvania Constitution, 
and may properly be examined as an aid to construction — "throw- 
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sters" (i. e., twisters) are immediately specified. Why was this word 
added? "Throwsters" has no apparent function, unless it limits 
"manufacturers" ; to say "manuf acturers and throwsters" is very much 
like saying "Pennsylvanians amd Philadelphians." In each phrase the 
second noun is inckided in the first, and in each the second niay be 
(and not improbably is) inserted for the purpose of calling particular 
attention to the smaller class. It appears to be an awkward way of 
saying "a manufacturer who is a throwster," or "a Pennsylvanian 
who is a Philadelphian." 

And in this effort to give some efïect to ail the words ôf the act, 
f urther support is f ound in the section quoted ; for as he went on 
with his task the draftsman seems to bave remembered that "throw- 
ing" was a word more generally applied in the fabrication of silk, 
vvhile "spinning" was ordinarily used in speaking of cotton or wool. 
So he added "spinning," and we now hâve three words, instead of 
two — "manufacturing, spinning, or throwing" — the last two being su- 
perfluous, unless they are intended to limit the generality of the first. 
It seems probable that they were so intended, for the draftsman im- 
mediately proceeds to speak of certain products of manufacture, and 
apparently what he has in mind is the products that are made by 
spinners and by throwsters only, and not the products of other manu- 
facturers — namely, "yarn or other goods." No doubt "other goods," 
standing alone, is a wide phrase indeed ; but, taking the context into 
account, I think it must mean "yarn or other goods similar to yarn" 
— e. g., silk threads — for thèse are the particular goods with which 
spinners and throwsters are immediately concerned, and it is impossi- 
ble to suppose that every kind of "goods" was intended. Still f urther : 
The section seems to be consciously dealing with the kind of busines.^ 
whose immédiate object is to produce yarn or other similar goods, for 
it speaks of manufacturing, spinning, or throwing "cotton, wool or 
silk" (evidently this is the raw material) into yarn or other goods; 
and this idea— that "yarn or other goods" is the immédiate resuit of 
the particular process — indicates again with a good deal of force that 
the process contemplated is spinning or throwing. 

I repeat that the act is awkwardly drawn, and that certainty as to 
its meaning can hardly be reached ; but for the reasons just outlined I 
believe that its purpose was to confine the spécial privilège thus created 
to the business of spinning or throwing cotton, wool, or silk into yarn 
or other similar goods, and that the business of dyeing is not included 
in the statute. 

The referee's order of October 29, 1912, is affirmed. 
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UNITED STATES v. THIETY-SIX BOTTLES OF LONDON DEY GIN 

(two cases). 

(District Court, E. D. Pennsylvania. May 15, 1913.) 

Nos. 1,642, 1,644. 

Food (§ 24*) — Misbbanding— Liquobs— "London Dry Gin." 

In a prosecution against certain "London Dry Gin" for misbrandlng, 
in that the gin was not made In London, tlie jury havlng found on suffi- 
cient évidence that such name had référence to a distinct l^ind of gin, 
wlilch need not necessarlly be made in London, and tliat in uslng the 
label the maker did not Intend to decelve or niislead the purchaser by 
representing that the gin was a foreign product, the government was not 
entitled to a judgment of condemnation. 

[Ed. Note. — For other cases, see Food, Cent. Dlg. § 17; Dec. Dig. § 

24.*] 

Action by the United States against Thirty-Six Bottles of London 
Dry Gin. On motion for new trial. Denied. 

Jasper Y. Brinton, Asst. U. S. Atty., and John C. Swartley, U. S. 
Atty., both of Philadelphia. 

John G. Johnson, of Philadelphia, for claimant. 

J. B. McPHERSON, Circuit Judge. It can hardly be doubted, I 
think, that the government's treatment of the claimant in this dispute 
leaves something to be desired. In conséquence of a différence of 
opinion between the Department of Agriculture and the claimant con- 
cerning the label now in question, the subject was discussed and con- 
sidered, and in the end the Department announced distinctly that the 
objection of misbranding would not be taken. The claimant thereupon 
proceeded to use the label for nine months, when the Department 
changed its mind without previous warning, and, without giving the 
claimant an opportunity to conform to its new attitude, made two 
separate seizures, taking the position now that the bottles ivere mis- 
branded. Under the circumstances, this seems rather drastic action 
and can hardly be commended; at ail events, it leaves the govern- 
ment without apparent equity in its favor. 

Neither, I think, is any légal support left, in view of the spécial 
findings that accompanied the gênerai verdict. The indispensable 
basis of the attack upon the label is the averment that "London Dry 
Gin" is a descriptive phrase, which points to the place of origin, and 
not to the kind of liquor. If, however, "Xondon Dry Gin" describes 
a well-known liquor, having certain characteristics that identify it 
wherever it may be made, the government's case is whoUy without 
foundation, no matter under which clause of section 8 of the Food 
and Drugs Act (Act June 30, 1906, c. 3915, 34 Stat. 771 [U. S. Comp. 
St. Supp. 1911, p. 1357]) the seizure may be defended. And this is 
precisely the point upon which the évidence conflicted, and is precisely 
the point determined by the jury in two spécial findings that make part 

•For other cases see same topie & % numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



112 205 FEDERAL REPORTER 

of the verdict. Two of the questions put by the court, and the axi- 
swers thereto, are as follows: 

"1. Is there a distinct kiud of gin known as London Dry Gin? 

"Answer : Yes. 

"2. If tliere is, inust thls lund of gin be rnade in London and nowhere else? 

"Answer : No." 

Thèse findings, I think, conclusively repel the charge of using a 
label forbidden by the act; and (if the claimant had a right to use 
the label) it is immaterial to consider the question raised by the gov- 
ernment upon the subject covered by the third question and answer : 

"3. In using the label in suit, did the maker of the gin intend to decelve 
or nilslead the pin-chaser by represeuting the gin to be a foreign product? 

"Answer : No." 

Of course, the verdict does not, and cannot, lay down a gênerai 
rule even in référence to this particular phrase. The jury necessarily 
acted upon a certain amount and quality of évidence, and as this might 
not be présent in another dispute with another claimant the verdict 
can do no more than settle the one controversy that was in issue. 

Although the instructions to the jury concerning the quality of evi- ' 
dence required to make out the government's case are not complained 
of, I may say briefly that a différence of opinion on this subject no 
doubt exists. A décision by the Court of Appeals in the Fourth Cir- 
cuit — Grain Distilling Co. v. United States, 24 Treasury Décisions 
(March 13, 1913) p. 74, No. 1,837 — having been called to my atten- 
tion, I may cite a récent opinion in the contrary sensé by the Court of 
Appeals in the Second Circuit — United States v. Regan, 203 Fed. 433. 

The motion for a new trial in each case is refused. 
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In re SHOEMAKEB. 

(Circuit Court of Apijeals, Third Circuit. May 8, 191.3.) 

No. 1,710. 

BANKRUPTCY (§ 471*)— AtTACUMENT— INVALIDITY — Attached Pbopeety— Db- 
LIVEBY TO THE TKUSTEE — CONDITION — PAYIIEXT OF COSTS. 

Where property of a baukrupt was attachée! witliin four montlis before 
banliruptcy, it was error to require, as a condition of delivery of tlie 
attached property to the trustée, that he should pay counsel fées and 
costs to the attorney for the attacliing créditer and costs of the attach- 
ment. 

[Ed. Note.— For other cases, see Banliruptey, Cent. Dig. §§ 873-877; 
Dec. Dig. § 471.*] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Joseph Cross, Judge. 

In the matter of bankniptcy proceedings of James M. Shoemaker. 
L'rom a decree requiring a delivery of certain attached property to 
the trustée on condition that he deposit with the clerk $300, pending 
détermination of an appeal from an order directing certain payments 
to Paul A. Queen for counsel fées and costs in the attachment pro- 
ceeding, the trustée appeals. Reversed. 

Léon Lauterstein, of New York City, for appellant. 
Paul A. Queen, Jr., Harry J. Able, of Frenchtown, N. J., and John 
A. Hartpence, of Jersey City, N. J., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The facts of this case are as 
follows : 

On April 25, 1912, a judge of a state court in New Jersey granted 
a writ of attachment against Shoemaker's goods and chattels, and 
thèse were duly levied on by the sheriff. On April 26, foUowing 
the state practice, an officiai called an auditor was appointed, with au- 
thority inter alia to take possession and to sell the attached goods. 
Thèse were at iVIilford, N. J., and comprised substantially ail the prop- 
erty Shoemaker owned. On May 20, the auditor having meanwhile 
gone into possession, a pétition in bankruptcy was filed in the South- 
ern district of New York, and on May 21 the adjudication was en- 
tered. On June 6 a trustée was duly qualified, and on June 7 he 
demanded the delivery of the attached property, but was refused. On 
June 13 he petitioned the United States District Court for New 
Jersey (as a tribunal ancillary to the court in New York), averring that 
the attachment was void, because it was obtained within the four 
months period, and that an unincumbered title passed immediately to 
the trustée by virtue of the adjudication. As the property was physi- 
cally within the district of New Jersey, he prayed the fédéral court 
to order the sheriff and the auditor to surrender possession. June 
24 was fixed for the hearing of this pétition, and on June 13 due 
notice thereof was served on the sherifï and on the auditor. Almost 

*For other casefi i^e same topic & § number in Dec. & Am. DIgs. 1907 to date, & Rep'r ladexes 
205 F.— 8 
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immediately thereafter, on June 15, and without giving notice to the 
trustée, the auditor made a report to the state court, setting out that 
several other creditors had appHed to share the benefit of the attach- 
ment, that he had employed a watchman and caretaker, that no sale 
had taken place, that the trustée in bankruptcy had demanded posses- 
sion of the property on June 7, and at that time had notified the 
auditor of the bankruptcy proceedings, but that the demand had been 
refused, and that he had been served on June 13 with notice of the 
order of the United States court; a copy of the order being annexed. 
He then presented a statement of expenses, aggregating nearly $200, 
in which were included expenses incurred both before and after the 
adjudication, and some items also incurred after the trustee's demand. 
On June 22 the judge of the state court made an ex parte order, 
which recited the filing of the auditor 's report and the fact that the 
attached goods had not been sokl, referred to the bankruptcy pro- 
ceedings and to the order of the fédéral court for New Jersey, and 
then, "on motion of Paul A. Queen, attorney for the plaintiff (in the 
attachment) and for the auditor," allowed the auditor $195.63 for ex- 
penses and $50 for services, and also allowed $150 to Paul A. Queen 
"for his counsel fées and services as attorney and counsel in said at- 
tachment suit, * * * together with the taxed costs of the plaintiff 
and applying creditors in said suit, amounting to $77.13." The order 
also "authorized and directed" the auditor to surrender the propei'ty 
to the trustée; but as the auditor had sold no property, and had no 
f und in hand to meet the allowances, it was not clear how they were to 
be paid. Having obtained the ex parte order referred to, the sheriff 
-.ind the auditor appeared by counsel on June 24 before the District 
Court at Trenton, and filed an answer to the trustee's pétition reciting 
the proceedings in the state court, appending a statement of the au- 
ditor's expenses, which had now increased to $224.03, appending also 
a copy of the auditor's report to the state court, a copy of the order 
made by that court, and a copy of a bill of costs claimed by the credit- 
ors who had joined in the attachment, entitled "Costs on Discontinu- 
ance," which amounted to $77.13, and had been taxed by the clerk of 
the state court on June 20, also without notice to the trustée. With 
thèse papers before him, the District Judge made an order on June 
24, reciting his own rule to show cause, granted on June 13, re- 
ferring also to the proceedings in the state court, and directing that 
the sheriff and the auditor deliver the attached property to the trustée, 
but upon this condition : 

"And it is further oi-dered the said William A. Jones, trustée as aforesaid, 
do'pay, as a condition of the delivery of the aforesaid property unto him as 
liereinbefore provided, at the time of such delivery, unto the said Samuel O. 
Eddy, auditor as aforesaid, the sum of two hundred and seventy-four dol- 
lars and three cents, as and for his compensation and expenses ' incurred In 
and aboiit the préservation and protection of said property of sàld bankrupt 
for the benefit of his estate to date, together with such furtlier expenses as 
may be incurred by him in and about such préservation of said property to 
the time of delivery of such property to the trustée la bankruptcyj as above 
ordered. . ' 

"And it is further ordered that said trustée shall llkewlse pay vmto Paul 
A. Queen, for his counsel tees and services as attorney and counsel, in said 
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attachment snlt, the sum of one hundred and fifty dollars, together wlth tli« 
tased costs of the plaintlfE and applying creditors in said suit, amounting 
to seventy-seven dollars and thirteen cents, pursuant to the aforesaid order 
of the said judge of the circuit court of the county of Hunterdon." 

On July 1 the trustée appealed to this court from so much of the 
order as has just been quoted, and the appeal was duly allowed. On 
July 18 he again petitioned the District Court, averring that the 
value of the bankrupt's goods exceeded the amount in dispute, depre- 
cating the delay and the increased expense if the property should not 
be promptly sold, and averring also, that he was wholly without funds, 
since the bankrupt had owned no other property than the goods at- 
tached. For thèse reasons, he asked to be put into possession, and 
for an order to sell — 

"for the purpose of making sale tliereof in accordance wlth the baukruptcy 
law, upon the stipulation that the trustée hold out from the proceeds of 
said sale sufficient moneys to coniply with the provisions of said order here- 
tofore made by this court or with the ultlmate détermination of the Circuit 
Court of Appeals on appeal taken by your petitloner from said order." 

The District Judge declined to make the order, and — apparently to 
stop further charges — the trustée then agreed in open court to with- 
draw the appeal taken from so much of the order as allowed the au- 
ditor's expenses and compensation, and agreed to pay on thèse ac- 
counts $405.48 out of the first moneys realized from the sale. This 
agreement was embodied in an order of the District Court dated 
Juiy 24, in which the further condition was imposed that the trustée, 
"out of the moneys realized from the sale, * * * deposit with the 
clerk of this court the sum of $300 pending the détermination of the 
appeal from said order as to the payments directed therein to be made 
to Paul A. Queen * * * " for counsel fées and costs. The de- 
posit has since been made. 

This appeal, therefore, asks only for a review of the order of June 
24 so far as it requires the trustée, as a condition précèdent to ob- 
taining possession of the property, to pay counsel fées and the costs 
that were taxed on "discontinuance of attachment." In our opinion, 
the items, thus complained of were improvidently allowed. We say 
nothing about so much of the order of June 24 as adopted the ex 
parte allowances made to the auditor by the state court acting in ^dis- 
regard — and apparently in deliberate disregard — of the bankruptcy 
proceedings. This part of the order has been complied with, and 
therefore is not nqw in question ; but we do not think that the allow- 
ance of counsel fées and taxed costs, as a condition précèdent to per- 
mitting the trustée to take possession of property to which he had a 
prima facie title, can be justified by any provision of the Bankruptcy 
Act to which our attention has been called. The effect of the order 
is to give thèse allowances a préférence, although a préférence could 
only be justified on the ground that the services rendered were neces- 
sary to préserve the estate, and although, apparently at least, the serv- 
ices had no such object, but were rather intended to benefit certain 
creditors, in whose behalf counsel was engaged and liability for eosts 
was inctirred. We do not wish, however, to say anything that may 
even seem to prejudge the claims. Fuller inquiry may show, perhaps, 
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that they hâve some standing against the bankrupt estate, and we 
shall take care that the order about to be made shall not préjudice 
any right of the appellees to press their claims against the estate, ei- 
ther as preferred or as gênerai claims, as they may be àdvised. Ail 
we are called upon to décide now is that the trustée should not hâve 
been ordered to pay thèse claims as a condition précèdent to obtaining 
possession of the property. 

As already stated, this position is well taken, and accordingly the 
order appealed from is reversed (but without préjudice, etc., as just 
stated), with instructions to the District Court to direct its clerk to 
pay the deposit of $300 to the trustée. 



PACTFTC HAHDWARE & STEEL CO. v. MONTCAt,. 

(Circuit Court of Appeals, Ninth Circuit. May 5, 1913.) 

No. 2,156. 

1. Négligence (§ 37*) — Pbivate Koadwat— Use bt PaBLic— iNvrrEE. 

Where an elevated roadway was constructed by ttie owner o£ the prem- 
ises leading from a city street to a dock under permit from tlie city, and 
was intended for use by tlie public generally, and was contlnuously used 
tliereafter by tlie public as a highway, plaintifC, while using the road- 
way on his own personai business at the time he was strucli by the over- 
hang of certain iron on defendant's auto truck, was not a trespasser, 
bxit an Invitée, as to whom defendant's servant was bound to use rea- 
sonable care. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 52, 53 ; Dec. 
Dlg. § 37.*] 

2. Xeguoence (§ 136*) — Peivate Roadwat— Use— Question fob Juet. 

Where a private roadway leading to a dock on a water front, and by 
wliic'h access to a boiler works plant was obtained, was also generally 
used by the public, defendant's chauffeur, in delivering iron to the boiler 
Works by means of an auto truck over the roadway, was only entitled to 
use so much of It as was reasonably necessary in the employment in 
which he was engaged ; and hence whether, in turning the truck Into the 
boiler Works, he carelessly occupied a greater space than was necessary, 
or lîis permission gave him, so as to bring the overhanging iron against 
plaintiff as he was using the highway as a pedestrian, and whether the 
chauffeur negligently occupied such excessive space, if any, without 
warning to plaintiff, or notice to others who mlght be on the roadway 
with equal right, was for the jury. 

[Ed. Note.— For other cases, see Négligence, Cent. Dlg. §§ 277-353 ; Dec. 
Dlg. § 136.»] 

3. Négligence (§ 136*) — Peivate Koadway — Use — Conteibutokt Négli- 

gence. 

Plaintiff, while standing on a private roadway, used generally by the 
public, leading to a dock, with his back to a passing auto truck loaded 
with Steel angle Irons, which extended 12 feet from the end of the truck, 
was struck and Injured by the sweep of the iron as the truck was neg- 
ligently turned at a high speed into an adjoinlng plant without warning. 
Plaintiff testified that he did not hear the truck approachlng, and there 
was nothing to show that he had reason to believe that the driver would 

• l I ■■ ' — ■■■ — ■ . .1 III I , ..II— — — -., „ ..—— , . I .......M 

*For other cases see same topic & § numbër in Dec. é Âm. Digs. 1907 to date. 4k Rep'r Indexât 
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ttirn from the roadvvay, or tliat he was in any danger. Held that, sliioe 
plaintlff was entitled to assume that the driver of the truck would not 
iiegUgently turn the sanie, so that the iron would strike plaintlff, he was 
not ueglijjeut as a matter of law in standing with his back toward the 
roadway, and In falllng to exercise care to get out of the way. 

I Ed. Note. — I''or other cases, see Négligence, Cent. Dig. §§ 277-353 ; 
Dec. Dlg. § 136.*] 

In Error to the District Court of the United States for the District 
of Washington; Charles E. Wolverton, Judge. 

Action by Alonzo L. Monical against the Pacific Hardware & Steel 
Company. Judgment for plaintlff, and défendant brings error. Af- 
firmed. 

The injuries complalned of occurred on the 2.ôth day of March. 1911, and 
were caused by the plaintitï being struck by bars of iron or steel, known as 
angle iron, whicli i>rotnided from the rear end of an auto truck owned and 
operated by the défendant. 

The <'onjplalnt alleged that on the day mentioned the plaintlff was stand- 
ing against a wooden railing on the north side of an elevated roadway leas- 
ing from Water street to Supple's dock, sltuate on the east side of the Wil- 
lamette river in the eity of Portland. Or. ; that while the plaintlff was so 
standing, and while he was engaged in talking to one Capt. Nelson, the de- 
fendant, by its servant, Harry Kelly, carelessly and negligently operated and 
ran an auto truck along the roadway from Water street in the direction of 
Supple's dock; that the auto truck was loaded with several bars of steel 
or iron, known as angle iron ; that thèse bars were about 30 feet in length, 
and extended and i)rotruded behind and beyoud the rear end of the auto 
truck a distance of about 16 feet : that, when passing the plalntiff, the de- 
fendant, by its servant, carelessly and negligently oniltted to ring a bell, 
blow a horn or whistle, or sound a gong, and, without glvlng any signal 
or warning, carelessly and negligently operated and turned said auto truck 
toward the southerly portion or side of the roadway at a highly dangerous 
and unsafe rate of speed. with the Intention of passing through a certain 
gateway or opening on the south side of the roadway, known as the en- 
trance to the premises of the East Side Boiler Works ; that the gateway or 
opening was about 16 feet in width ; that the east side of the gateway or 
opening was on a line about 22 feet west of the point where plaintlff was 
standing : that the défendant, by its servant, vi'hile so operating and running 
its auto truck, without any fault or négligence on the part of the plaintiflf, 
cai-elessly and negligently struck the plaintlff with the protrudlng angle iron 
in a violent nianner, and knocked him through the railing against which he 
was leaning, and down upon severnl logs lying a distance of about 20 feet 
below said elevated roadway, by reason of which the plaintlff sustalned 
the injuries particularly set forth in the complaint. 

An amendment to the complaint alleged that at the time the Injuries were 
received, and for several years precedlng that tlme, the roadway in question 
liad been aud was being used by the public generally as a roadway for 
vehlcles and pedestrians to pass and repass from East Water street to the 
wharves and docks known as Suppléas dock, and the wharf and premises of 
a corporation kuowu as the WlUajnette & Coiumbia River Towiug Company ; 
that the roadway was constructed upon a public street of the clty of Port- 
land, known as East Yamhlll street, and was a public roadway of the clty 
of Portland ; that the plaintlff, for .several years immedlately preceding the 
time of the accident, had been in the habit of using the roadway, and was 
at the time of receiving the injuries using the same, by the invitation 
and permission of the clty of Portland and of Joseph Supple and of the 
AVlUaniette & Coiumbia River Towing Company, the owners of said docks, 
wharves, and premises ; and that the plalntiff was rightfuUy there at the 
time of the accident. 



*For otber cases see same topic & % numbdb Id Dec. & Âm. Digs, 1907 to date, & Rep'r Indexes 
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It appeared by the answer filed by the défendant that the îlast SIde Boller 
Works (to whom said angle Iron was about to be delivered by the défendant 
at the time of the accident) was the lessee of the Willamette & Columbia 
Blver Towing Company ; that that company was the owner of the property 
occupied by the boiler works and clalmed the land under the roadway. The 
answer also alleged that the roadway was, at the time of the accident, a 
private roadway of the Willamette & Columbia River Towing Company and 
of Mr. Joseph Supple ; that the last-named parties had constructed and built 
the same; that the East Side Boiler Works had given the défendant li- 
cense to drive and operate its auto truck along the roadway and into the 
opening to its plant for the purpose of delivcring to it the angle iron with 
which the auto truck was loaded ; that the plaintifC was, at the time of 
the accident, a trespasser upon the private roadway; that the plaintifC vol- 
untarily and negligently trespassed upon, and placed himself and remained 
at a point on the north edge of, the roadway which he knew to be a highly 
dangerous position, and then and there failed to exercise reasonable and or- 
dinary care for his saf ety ; that because of his owu négligence in trespassiiig 
upon that portion of the private roadway, and in voluntarily and negligently 
placing himself in a dangerous position, and in failing to exercise reasouabie 
and ordinary care for his safety, he recelved the injuries complained of ; that 
the accident happened by reason of the négligence and want of care of the 
plaintiff, and without any négligence on the part of the défendant or its 
servant. 

At the close of plaintiff's testimony the défendant moved for a nonsuit on 
two grounds: (1) That the premises or roadway on which the accident oc- 
curred was private property, that the plaintifC was on the premises or road- 
way merely as an iniplied licensee, aud that there was no testimony in the 
case showing the existence of any wanton or willful neglect on the part of 
the defendant's servant in causing the accident. (2) That the plaintifiE, at 
the time of the accident, was guilty of contrlbutory négligence. The motion 
for a nonsuit was overruled. 

At the close of the case the défendant moved the court to direct a verdict 
in Its favor. The motion for a directed verdict was based upon the grounds 
previously urged in support of the motion for a nonsuit. The motion for a 
directed verdict was overruled. 

In addition to the overruling of the motion for a nonsuit, and of the mo- 
tion for a directed verdict, there is also assigned as a third error the action- 
of the court in refusing to give to the jury the foUowing instruction, re- 
quested by the défendant: "ïou are instructed that the roadway leading 
from East Water street, upon which this accident took place, is, under the 
testimony, a private roadway. Tou are further instructed from the évi- 
dence that the plaintiff, at the time of the accident, was upon said private 
roadway ui)on his own personal business. You are further instructed that 
the defendant's servant, Harry Kelly, was upon said private roadway as an 
invited person, pursuant to contractual relations between the défendant and 
the East Side Boiler Works, a tenant of the owners of said private roadway. 
You are further instructed that, under such circumstanees, the défendant is 
not liable in damages for the injuries complained of , unless its servant, Harry 
Kelly, was guilty of willful or wanton négligence towards the plaintiff. Tou 
are further Instructed that, the coniplalnt not charging that the defendant's 
servant was guilty of wanton or willful négligence, the plaintiff cannot re- 
cover in this action, and your verdict must be for the défendant." 

The fourth- assignment of error allèges: "That the court erred in, after 
instructlng the jury tliat the premises upon which said accident took place 
was private property, instructlng them that they should consider as a matter 
of fact to what extent the public were allowed to use it, and if they found 
that the public were allowed to use it, without objection on the part of the 
owners thereof, then the defendant's servant was liable to the plaintifC, if in 
the use of it made by the defendant's servant he did not exercise ordinary 
care to avoid Jnjury to the plaintiff." 

ïhe jury returned a verdict in favor of the plaintifC in the sum of $8,000. 
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Platt & Platt and Palmer L- Fales, ail of Portland, Or., for plaintiff 
in error. 

Henry St. Rayner, of Portland, Or., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). Coun- 
sel for the plaintiff insists that the défendant waived any supposed 
error of the court in denying its motion for a nonsuit by proceeding 
to introduce testimony in its own behalf after the motion had been 
denied, and that the défendant is precluded from assigning that rul- 
ing as error. But inasmuch as the motion of the défendant for a di- 
rected verdict, which was also overruled, was based upon the identical 
grounds set forth in the motion for a nonsuit, we deem it unneces- 
sary to consider this question. 

[1] During the trial of this case, testimony was introduced by the 
plaintiff in support of the fact that the roadway in question, although 
built by private persons for private purposes, was, at the time of the 
accident and for several years immediately prior thereto, used by the 
public generally as a public highway. Joseph Supple, the owner of 
the premises known as the "Supple Dock," testified that in conjunc- 
tion with the Willamette & Columbia River Towing Company he had 
built the roadway in 1906 under a permit obtained from the city of 
Portland; that it was constructed for the use of the public and for 
their own use ; that it had been used by the public generally as a pub- 
lic highway from the time of its construction. Thèse facts were fuUy 
corroborated by the testimony of Capt. Jones, the secretary and treas- 
urer of the Willamette & Columbia River Towing Company. He 
stated that since the time of the construction of the roadway the pub- 
lic had used it, and had never been excluded from it, that everybody 
who wanted to use it was privileged to do so, that there was no sign 
stating that it was a private road, and that none had ever been placed 
there. 

The plaintiff testified that he had been in the habit of passing over 
the roadway ever since it was constructed ; that there was no gateway 
to it; that the whole length of it had been used by vehicles and pe- 
destrians generally since the time of its construction four years be- 
fore. The testimony of several other witnesses tended to establish 
the fact that the roadway had been used by the public generally for 
any and ail purposes. 

But it is insisted by the défendant that the auto truck operated by 
its servant was on the roadway pursuant to contractual relations be- 
tween the défendant and the East Side Boiler Works, a tenant of the 
owners of the roadway ; that the plaintiff was on the roadway on his 
own Personal business, and was what is known in the law as an "im- 
plied licensee" ; that, this being true, the plaintiff could not recover, 
unless the défendant had been guilty of wanton and willful négligence. 
This défense is a misapprehension of the real issue of fact in the case. 

In the case of Commonwealth Electric Co. v. Melville, 210 111. 70, 
70 N. E. 1052, the défendant labored under a similar misapprehension 
as to the real issue in the case. In that case an electric company. 
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.■icting under authority of a city ordinance, placed an electric caLle 
beneath a sidewalk, and, while the sidewalk was several feet above 
the surface of the ground, there was, owing to the curbing, no access 
from the street to the space under the sidewalk; but there was acce>s 
to such space from an abutting lot, the rear of which opened into an 
alley. P^ire broke out under the sidewalk, owing to the grouiiding 
of the electric current, and the jjlaintiff, a boy, went under the side- 
walk from the lot, and was injured by coming accidentally in contact 
with the cable, which was insufficiently insidated. It appeared ihat 
boys were in the habit of playing on the lot and going under the 
sidewalk, without objection from the lot owner or the city. The court 
said : 

"It Is earnestly inslsted on the pnrt of the electrie conipany that the rela- 
tion of the plaintifC to the défendant was that of trespasser or lieensee, and 
that conseqnentiy the défendant was not liable unless the Injury to the plain- 
tlff resulted from some willful or wanton act of the défendant. We think 
thls a niisapprehensîon. The ouly right the electric eompany had under tlie 
ordinance was a right to place its wires under the sidewalk. It was enti- 
tled to pernianently occupy no more space for that purpose than was neoes- 
sary for the wire and any devicea used to proteot the wire and to keep per- 
sons from coming in contact therewith. It had no right or permission to 
occupy the whole of the space under the sidewalk whei'e the accident oc- 
curred. It appears that there wus nothiug to preveiit aceess from the al- 
ley in the rear to the lot f ronting on this space ; that hoys were in the habit 
of playing on that lot and passing into this space nnder the sidewalk to 
shelter themselves from rain or sun, or for any other purpose that occnr- 
red to them ; and that this was done without objection from the owner of 
the lot or the city. * * * l'iaintitt' was therefore rightfully in tliis space, 
and he was not there by the leave or license of tbe défendant. The same 
rule does not apply to him as api)lies to one who goes ui)on the property of 
îinother, whether \vitli or without permission. Ile was not upon ijroiiorty 
either owued or controlled by the défendant." 

[2] So the defendant's servant in this case had no right or permis- 
sion to occupy ail the roadway running from Water street to the wa- 
ter front, nor even ail the space of the roadway in front of the East 
Side Boiler Works. What he had permission to do was to occupy 
the necessary space to drive his auto truck upon this roadway in or- 
der to deliver his load of angle irons to the Boiler Works. Ile had 
no right to this roadway in excess of this permission. His right was 
limited to the reasonable and necessary employment in which he was 
engaged, and the question for the jury was whether, in turning the 
auto truck into the Boiler Works, he carelessly occupied a greater space 
than his employment required, or his permission gave him, and wheth- 
er he did so without warning or notice to others who might be on the 
roadway with ecjual right. 

The plaintiff at the time of the accident was on this roadway as a 
footman. He was not on property either owned or controlled by the 
défendant. The évidence tended to show that he had a right to be 
on this roadway in the capacity of a footman, first, by reason of his 
right to go to a warehouse situate on the dock, for the purpose of 
getting some clothing out of a trunk he had left there; and, second, 
because the roadway was to that extent at least a public roadway. 
Whether the plaintiff had a right to be on this roadway under either 
or both of thèse supposed rights were questions for the jury. The 
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motions of the défendant for a nonsuit and for a directed verdict 
were therefore properly overruled. 

rSl The only question remaining to be considered is: Was the 
plaintiff, under the facts in this case, guilty of contributory neghgence 
as a matter of law? In considering this question it must be remem- 
bered that the auto truck of the défendant was but 19 feet long, and 
that the bars of iron or steel with which it was loaded were about 
31 feet long. They extended out behind and beyond the rear end of 
the truck a distance of about 12 feet. The manner in which the 
auto truck was loaded was therefore a dangerous one, and the dan- 
ger to pedestrians from an auto truck loaded in this manner was 
greatly increased at such times as the auto truck might turn from 
one Street or roadway into another, or into a building. In view of 
the dangerous manner in which the auto truck of the défendant was 
loaded, and of the fact that this danger was increased at such times 
as the auto truck might turn from one street or roadway into another, 
or into a building, it was undoubtedly incumbent upon the driver there- 
of to exercise at least ôrdinary care at such times. 

But the testimony in this case showed conclusively that the driver 
of the auto truck failed to exercise even ôrdinary care in attempting 
to turn from the roadway in question into the entrance to the Boiler 
Works. He testified during the trial of the case that prior to reaching 
the entrance to the Boiler Works he saw some one walking towards 
him, that he then dropped his eyes to the roadway and paid no more 
attention to him, and that when he got opposite the entrance to the 
Boiler Works lie swung in. The évidence is equally conclusive that 
the auto truck was being driven at a dangerous rate of speed. Three 
witnesses who were very close to the scène at the time of the accident 
testified that the auto truck was being driven at the rate of from 10 
to 15 miles an hour, and that the rate of speed was not lessened when 
the driver attempted to pass into the entrance to the Boiler Works. 
The plaintiff testified that he heard no warning, and the testimony es- 
tablished the fact that neither when approaching the entrance to the 
Boiler Works, nor when about to turn in thereat, was there any 
whistie, horn, bell, or warning of any kind sounded by the driver. 
There were some planks or timbers, 4 inches thick, 12 inclies wide, 
and about 22 feet long, piled on the north side of the roadway near 
the point where the plaintiff was standing at the time of the accident. 
This pile of timbers or planks was about 5 feet high. After striking 
the plaintiff and knocking him off the roadway, the ends of the angle 
iron struck the pile of timbers or planks, hitting one of them so 
hard that it also was almost knocked off the roadway. Concerning 
this the driver testified that he saw the pile of timbers or planks on 
the north side of the roadway as he was driving towards it, but did 
not expect to hit it ; that when the angle iron swung around it reached 
clear to the railing, struck the planks, and knocked one of them half- 
way over the railing. He also testified that he had delivered mer- 
chandise of this character to the Boiler Works several times before, 
but had at no former time broken the railing. 

Thus it was conclusively made to appear that, had the driver of the 
luto truck exercised the degree of care which he had exercised on 
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former occasions, the plaintiff would not hâve been injured. Havin^ 
in mind this évidence tending to show négligence and want of ordi- 
nary care on the part of the defendant's servant, it is difficult to con- 
ceive of any act of the plaintiff which could hâve amounted to con- 
tributory négligence on his part. He was not warned of his danger, 
and the évidence does not tend to show that he should hâve appre- 
hended the danger. 

But it is insisted by the défendant that the plaintiff failed to ex- 
ercise reasonable and ordinary care, and that he was guilty of con- 
tributory négligence, by reason of the fact that, at the time he was 
struck with the ends of the angle iron, he was standing with his back 
towards the roadway along which the auto truck of the défendant was 
proceeding. It must be remembered, however, that the auto truck 
itself had passed the plaintiff at the time he was injured, and there- 
fore, so far as the auto truck proper was concerned, he had not failed 
to exercise reasonable and ordinary care. The plaintiff testified that 
he did not hear the auto truck approaching; but. conceding that he 
did hear it approaching, and that he heard it pass him, and even con- 
ceding that there was a duty resting upon the plaintiff to acquaint 
himself with the unusual manner in which the truck was loaded, still. 
in the absence of any signal or warning, he could not hâve known that 
it was the intention of the driver of the auto truck to turn from the 
roadway along which he was proceeding and into the roadway leading 
to the Boiler Works. 

We are of the opinion that, under the facts in this case, it cannot 
be claimed that the plaintiff was guilty of contributory négligence, as 
matter of law, and that no question in that regard was presented for 
the considération of the jury. The plaintiff was ignorant of the cir- 
cumstance requiring the use of spécial care, and hence was relieved of 
necessity of showing that he used spécial care. The rule is well set- 
tled that a person bas a right to assume that persons with whom he 
is thrown in contact will act with due care, and it cannot be imputed 
to the plaintiff as négligence that he did not anticipate culpable nég- 
ligence on the part of the défendant. Boyce v. Manhattan Ry. Co.. 
118 N. Y. 314, 23 N. E. 304; New York, L. E. & W. R. Co. v. At- 
lantic Refining Co., 129 N. Y. 597, 29 N. E. 829. 

We think that the évidence required the .submission of the case to 
the jury for their détermination, under ail the circumstances, whether 
the plaintiff was guilty of contributory négligence, and that the ac- 
tion of the Court below in overruling the motions of the défendant for 
a nonsuit and for a directed verdict was without error. 

The judgment of the court below is affirmed. 



EMPIRE WATEK & POWER CO. V. CASCADE TOWN CO. 12.'> 

EMPIRE WATER & POWER CO. et al. v. CASCADE TOWN 00. 

(Circuit Court of Appeals, Eighth Circuit. April 4, 1913.) 

No. 3,592. 

1. Watees and Water Coubses (§ 21*) — Appropriation— Bipaeian Rights of 

Patentée. , 

Under Rev. St. §§ 2339, 2340 (U. S. Comp. St. 1901, p. 1437), wliicli 
provide ttiat tlie owuers of vested water riglits, recognized and aclsnowl- 
edged by ttie local customs, laws, and the décisions of the courts, shall 
be maintained and protected in the same, and that (section 2340) ail pat- 
ents granted or préemptions or homesteads allowed shall be subject to 
any vested and acerued water rights as may hâve been acquired under 
or recognized by the preceding section, a patentée of public lands In a 
State acquires ouly sueli riparian rights as are given by the. laws of the 
State. 

[Ed. Note. — For otlier cases, see Waters and Water Courses, Cent. 
Dig. § 14; Dec. IJig. § 21.*] 

2. Public Lands (§ 114*) — Ripabian Rights of Patentée. 

W^hile the title of the United States to publie lands before patent is 
absolute, and Congress may by législative act establish any rule it chooses 
with respect to the ownership and use of the waters thereon under Const. 
art. 4, § 3, conferrlng the power to make ail needful rules and régulations 
respecting the territory or other property of the United States, this su- 
prême power is an attribute of sovereignty and not one of ordinary pro- 
prietorship ; and when such lands are conveyed to private Indivlduals 
no especial rights or exemptions, which mlght hâve been, but were not, 
prescribed, pass to tlie patentée. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 314-322; 
Dec. Dig. § 114.*] 

3. Waïees and Water Courses (§ 128*) — Ripabian Rights— Law op Colo- 

rado. 

There has not been any statutory adoption of the common law for 
the United States, but the states hâve been left free to adopt so much 
of it as deemed applicable to their Institutions and conditions. The com- 
mon law of riparian ownership in ail of its features, ineluding the right 
to hâve the water of a stream flow in its aceustomed channel, has never 
been adopted or in force in Colorado ; but water rights in that state 
are fixed and determined by the state Constitution (article 16, § 6) and 
the législation in conformity thereto, which authorlze the diversion of 
the unappropriated water of a stream for bénéficiai uses, wlth priority 
of right to the tirst appropriator, where the uses are the same, and préf- 
érence to users for domestic, agrieultural, and manufacturing purposes 
in the order nanied in case of deflciency. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 143 ; Dec. Dig. § 128.*] 

4. Waters and Water Courses (§ 132*) — Application of Water— Beneficial 

Use. 

Complalnant, which is a private corporation, owns several hundred 
acres of land in Ute Pass, Colo., a few miles from Colorado Springs, in- 
eluding Cascade Canon, through which Cascade creek, a short but pre- 
cipitous stream, havlng its source on a slope of Pike's Peak, flows in a 
séries of falls and rapids, the mist and spray from which produce an 
exceptionally luxuriant growth and variety of trees, shrubbery, and 
flowers on the fioor and sides of the canon. Complaiuant, durlng 20 
years or more, has expended large sums of money in making a summer 
resort on its lands. It has built hôtels, cottages, roads, and trails and a 
waterworks plant, and has laid out and dedicated to the public a park 

•For other cases see same toplc & § number In Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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in tbe canon, having a lake, foiintain, pavllion, aiul an auditorium for 
conventions, etc. In maintaining ail thèse improvements complainawt 
oses water from the creek. Held, tliat its expeuditures and improve- 
ments sufliclently évidence an intention to appropriate the waters o£ the 
stream to the purposes of itw enteriirlse ; that, so far as necessary to 
the use and maintenance of its buildings and other Improvements, sneh 
application is to a bénéficiai use, withln the meanlng of the Constitution 
and laws of the state;, that, as against one seeklng to divert the watei-s 
for uianufacturlng purposes, it is entitled to the use of snch further 
quantity of water as will be suflicient, economically applied, to préserve 
the trees and végétation of the canon, which are a valuable part of Its 
property devoted to a legitlmate and usefnl purpose, but that under 
such Constitution and laws it is not entitled to bave the stream flow in 
its natural way. without diminution, solely for tlie préservation of the 
scenic beauty of the falls. 

|Kd. Note. — For other cases, see Waters and Water Courses, Dec. Dlg. 
§ 1;J2.*] 

Appeal from the Circuit Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Suit in equity by tlie Cascade Town Company against the Empire 
Water & Power Company and otlicrs. Decree for complainant, and 
défendants appeal. Reversed. 

For opinion below, see 181 Fed. 1011. 

Tliis is an appeal from a decree In favor of the Cascade Town Comi)any 
perpetually en.1olnlng the Empire Water & Power Comjiany and its oflioers 
from interferlng wltli the normal flow of the waters of a stream in Cascade 
Canyon, near Colorado Siniugs, Colo. The facts appear from the statement 
of the trial court, as follows: 

"Complainant, the Cascade Town Company, owns several liundred acres 
of land up Ute Pass, about 11 miles from Colorado Springs. Fountain creek 
tiows through Ute Pass in au easterly direction, and as it passes the lands 
of the complainant comi'any its waters are augmented by tliose of Cascade 
creek, short in lengtli of How, but precipitous, wliich corne down from the 
watershed of the norlherly slope of Pike's Peak to the westerly. The sald 
complainant company and its predecessors in tltle hâve owned thèse lands 
for many years, and began improving tliem as a summer resort more than 
20 years ago, and hâve malutained them as such ever since, and hâve not 
sought to utllize them otherwise. For that purpose they liave construeted 
hôtels there and bullt cottages, roads, and tralls on its land extendlng up 
through Cascade Canon, through which the stream of the same name flows, 
and on beyond into the mountains, laid out, dedicated to the public, and 
improved a . sruall park in said canon, uuide a lake and fountain, bullt a 
pavillon or auditorium for conventions, and otherwise improved its grounds, 
tliereby adding to the attractions of the place as left by nature. The com- 
plainant Company and Ils predecessors are not, aud were not, municipal cor- 
porations, but business veutures created for the purpose of malinainlng their 
property as a resort for tourists durlng the sunnuer season. The place is 
known as Cascade. The Jlidland Railway, which traverses Ute Pass, bas 
a station there. Tlie complainant company has sold some of its property 
to persons wlio deslred to improve the saine as summer homes, one of whom 
has spent about ,$15,000 in improving liis home on land bought from the 
company, lying on both sides of Cascade creek just below the canon. The 
company obtains an inconie from those who stop at its hôtels and enjoy 
other acconuJiodations which it offers. It has spent a large amount of money 
in improvements. The roads aud trails up Cascade Canon and on into the 
mountains were construeted at an expense of $15,000 or ?20,000. It also 
built a small waterworks to supply the cottages and its hôtels. It ad- 
vertises the place for the purpose of induclng the public to go there, and 

•For other cases see same topic & § sumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for the past quarter of a century it has been vislted aanually by 12,000 or 
15,000 people. It has a permanent population of 50 or 60 people. Among 
other attractions lield out in itw advertiseiueut.s are Cascade Canon and tlie 
falls of Cascade ereek through the canon. The canon and falls are rare in 
beauty and constitute the chief attraction. Without them the place would 
not be inueh nnllke any other part of Ute Pass. The canon is about three- 
quarters of a mile long and very deep ; its floor and sides are covered %vith 
an exceptionally luxuriant grovvth of trees, shrubbery, and flowers. This 
exceptioual vegetfition is produced by the flow of Cascade creek through the 
canon and the mist and spray from its falls. Some of thèse falls are as 
much as 30 feet in height, but the différence in élévation between the foot 
and the head of the canon is so great that the falls are alniost continuons 
from the head down. The volume of water is the greatest during the summer 
season. It cornes from the meltlng snows on the north slope of Pike's Peak. 
But the flow is fairly even, due to the fact that the upper stretches of the 
watershed are composed of disintegrated granité into whieli the water first 
sinkg and gradually percolates until gathered into the bed of the stream. 
The volume is said to be équivalent to a stream about 8 feet wlde and 6 
to 8 inches in depth. The végétation in the canon and up its sides con- 
sists, in part, of pine, si)ruce, fir, balsam, aspen, black birch, Japanese maple, 
thimbleberry, wild cherry, choke cherry, and aster, columblue, larkspur, wlld 
rose, the red raspherry, wild gooseberry, ferns, mosses, and many other 
kinds of trees, shrubs, and flowers. Tlie stream is annually stocked with 
trout. The birds which are fouiid in the canon, some grouse, a few squlrrels, 
and perliaps a few other wild animais there, are proteeted by the complainant 
Company. The complalnant called a florist of 25 ycars' expérience and a 
landscape gardener of .'55 years' expérience as witnesses. They tell us that 
the native flora of the country is quite extensive in Cascade Canon ; that 
the evergreen features are perfect; that there are 3 or 4 varieties of pines, 
3 of Juniper and 3 of spruce. probably 25 varieties of native shrubs, about 50 
varieties of native perennials, and several varieties of nioss growth, and a 
large variety of wlld flowers and flowering shrubs ; that the waterfalls cre- 
ate a spray and mist which. together with the underground seepage down 
the sides of the canon, produce this very luxuriant growth, there being at 
least 200 varieties of végétation ; and that it Is far superior in that respect 
to any other canon in the neighborhood, and exceptlonal. The seepage and 
the mist and spray glve life to the foliage. 

"The défendant was incorpora ted for the purpose, among other things, of 
generating electricity by water jiower, and to dispose of the same as a com- 
modity ; and to exécute that purpose it sent its agents on to the watershed 
of Pike's Peak, above the head of Cascade Canon, and located a réservoir 
site and did some acts, at small expense, looking to tb.e exécution of that 
purpose, whereby it intended and expected to impound tlie waters In such 
réservoir and later conduct it in pipes down the mountalu to and beyond 
the property of the complalnant company. And tliereupon tliese complain- 
ants filed thelr several bills asking that the défendant be enjoined from so 
doing, as a threatened iujury to their vested riglits. 

"It is found as a fact that if the défendant do impound tlie waters of 
Cascade creek above the falls and conduct it tlierefrom in pipes, as afore- 
said, the falls in the canon and the végétation on its floor and sides wiil be 
largely, if uot wholly, destroyed, and the canon lience beconie a dry gulch, 
and that ail the waters flowlng in said stream are needed by eomplainant 
Company, and are necessary for the aforesaid purposes to which they hâve 
been applied by said eomplainant." 

R. L. Holland, of Colorado Springs, Colo. (Willis L. Strachan, of 
Colorado Springs, Colo., on the brief), for appellants. 

Charles Blood Smith, of Topeka, Kan., and H. S. Lewis, of Hutch- 
inson, Kan. (Fairchild & Lewis, of Ilutchinson, Kan., on the brief), 
for appellee. 

Before SANBORN, HOOK, and SMITH, Circuit Judges. 
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HOOK, Circuit Judge (after stating the facts as above). [1] The 
first question in this case is whether the complainant, the Cascade 
Town Company, by its ownership of lands in Colorado conveyed by 
patent of the United States, is possessed of riparian rights as at com- 
mon law, free from pubHc taking or restrictive régulation save by 
the exercise of the power of eminent domain. The lands were pat- 
ented to complainant's predecessors in title in 1880, 1889, and 1890, 
at which times sections 2339 and 2340, Rev. Stats. (U. S. Comp. St. 
1901, p. 1437), were in force and constituted the only législation by 
Congress affecting water rights of public lands in Colorado. The 
former, which was taken from Act July 26, 1866, c. 262, § 9, 14 Stat. 
253, is as follows : 

"Whenever, by jirioi-ity of possession, rights to tlie use of water for 
iiiiiiing, agricultui'til, iiMiiufacturing, or otlier purposes, hâve vested and ac- 
crued, aud the sanie are reeognized and acknowledged hj the local cuHtonis. 
laws, and the décisions of courts, the pcssessors and owners of such vested 
rights shall be maintalned and protected In the same ; and the right of way 
for the construction of dltches and canais for the purposes herein specified 
is acknowledged and conflrmed ; but whenever any person, In the construc- 
tion of any dlteh or canal, injures or damages tlie possession of any settler 
on tlie public domain, the party committing such Injury or damage shall 
be llable to the party Injured for such injury or damage." 

Section 2340, adopted from Act July 9, 1870, c. 235, § 17, 16 Stat. 
218, provides that: 

"Ali patenta granted, or pre-eniption or hoinesteads allowed, shall be sub- 
ject to any vested and accrued water rights, or rights to ditehes and réser- 
voirs used in connection wlth such water rights, as may liave been acquired 
under or recognlzed by the preceding section." 

Colorado was admitted as a state in 1876. Its Constitution (article 
16, § 6) provides : 

"The right to dlvert the nnappropriated waters of any natliral stream to 
bénéficiai uses shall never be denied. Prlority of appropriation shall give 
the beî-ter right as between those uslug the water for the same purpose ; but 
when the waters of any natural stream are not sulficient for the service of 
ail those desiring the use of the same, those usiug the water for domestic 
purposes shall hâve the préférence over those clalmiug for any other purpose. 
and those using the water for agricuUural purposes shall bave préférence 
over those using the same for manufacturing purposes." 

State législation was afterwards enacted conforming to the con- 
stitutional provision and prescribing a System of administration. The 
patents issued by the United States to complainant's predecessors in 
title were qualified according to the provisions of the Revised Statutes 
above noted. 

[2,3] It is urged by complainant that the United States, as the 
owner of the lands while they were part of the public domain, was 
possessed of "every right" with respect thereto, including the commoii- 
îaw right of a riparian owner to bave the water of a stream flow iu 
its accustomed channel, regardless of its appropriation to bénéficiai 
uses, and that upon patent every such right passed to the patentée 
as property of which be could not be divested by the authority of the 
state without due process of law. This contention involves two as- 
sumptions which we think are inadmissible. Undoubtedly the title of 
the United States before patent was absolute, and Congress by legis- 
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lative act could hâve established any rule it chose with respect to the 
ownership and use of the waters. The power of Congress to "make 
ail needfui rules and régulations respecting the territory or other prop- 
erty belonging to the United States," conferred by the Constitution 
(article 4, § 3), is without limitation, and is free from state inter- 
férence. United States v. Rio Grande, etc., Co., 174 U. S. 690, 703, 
19 Sup. Ct. 770, 43 L. Ed. 1136. But this suprême power is an at- 
tribute of sovereignty, not one of ordinary proprietorship ; and when 
in the disposition of the public domain lands are conveyed to private 
individuals no especial rights or exemptions, which might hâve been, 
but were not, prescribed, pass to the patentée. In the absence of any- 
thing showing the contrary, the government will be presumed to hâve 
taken the position of a private owner and to hâve intended that its 
conveyance as r^ards incidents of title not mentioned in the instru- 
ment should be construed according to the law of the state where the 
land lies. It has been so held as to a patent of land bounded on a 
nonnavigable lake and the question whether the patentée took the ad- 
joining submerged land (Hardin v. Shedd, 190 U. S. 508, 23 Sup. 
Ct. 685, 47 L,. Ed. 1156), and we see no reason why the principle is 
not applicable hère. With its suprême authority over the public do- 
main, Congress could hâve prescribed any rule respecting the flow and 
use of waters, whether it conformed or not to the local customs, laws, 
and judicial décisions, but a patentée does not impliedly succeed to 
ail that might hâve been done. Nor is it correct to say that the title 
of the United States was as defined in the common law. On the con- 
trary, it held the lands as a sovereign. Moreover, the common law of 
riparian ownership in ail its features never obtained in Colorado. 
Snyder v. Dredging Co., 104 C. C. A. 136, 181 Fed. 62. It was un- 
suited to the région and would hâve tended greatly to prevent the very 
development which made the lands valuable. Express récognition of 
the local conditions and necessities is found in the acts of Congress 
above reférred to and in the patents from which complainant dérives 
its title. See 174 U. S. 690, 19 Sup. Ct. 770, 43 L. Ed. 1136. The 
national Constitution speaks in the terms of the common law, and that 
law has been quaHfiedly adopted by statute in many states. But there 
has been no statutory adoption of it for the United States. There 
its acceptance rests on judicial construction proceeding upon historical 
reasons and a gênerai sensé of suitableness, and like that of the states 
is qualified to a harmony with our institutions and conditions. It 
does not automatically apolv over ail the United States, its territories. 
and possessions as a blanket of unvarying thickness, but yields hère 
and there to a universal récognition of necessity and propriety. For 
examples: Our test of the navigability of waters is not that of the 
common law (The Daniel Bail, 10 Wall. 557, 19 L. Ed. 999) ; and we 
hâve quite generally denied the doctrine of ancient lights. It would be 
as illogicâl to impose the English doctrine of flowing waters upon 
Colorado as it would be to say judicially that their climate and soil 
and the imperative needs of their people are the same. Referring to 
Montana and Wyoming and the use of waters of nonnavigable streams, 
Mr. Justice Holmes said, in Bean v. Morris, 221 U. S. 485, 31 Sup. 
Ct. 703, 55 L. Ed. 821 : 
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"The doctrine of appropriation has prevailed In thèse régions probably 
from the first moment that they l^new of any law, and has continued since 
they became terrltory of the United States." 

And so in Colorado. That rights may vary and be adjusted some- 
what to the imperative necessities of natural conditions is also e.x- 
emplified in Clark v. Nash, 198 U. S. 361, 2.S Sup. Ct. 676, 49 L. Ed. 
1085, 4 Ann. Cas. 1171, and Strickley v. Mining Ce, 200 U. S. 527, 
26 Sup. Ct. 301, 50 L. Ed. 581, 4 Ann. Cas. 1174. 

[4] We therefore turn to what is commonly called the Colorado 
doctrine. The waters of natural streams in Colorado are subject to 
State régulation, and may be appropriated to bénéficiai uses for do- 
mestic, agricultural, and manufacturing purposes. That is the pre- 
scribed order of préférence in case of deficiency. The défendants, 
who were enjoined, contemplated a use for manufacturing. In this 
branch of the case the controversy was over the character of complain- 
ant's use, its relation to that proposed by défendants, and the extent 
of complainant's appropriation and application of the water. It is 
urged that a use for a summer fesort is not a bénéficiai use for either 
domestic or agricultural purposes. Counsel say that the views and 
standards of the early settlers were reflected in the state Constitution, 
and that it should be construed accordingly ; that they did not plan 
for rest and récréation, and that to them "domestic" had to do with 
sustenance for man and beast, and cleanliness ; and that "agricultural" 
related to the raising of crops. We think such a view is too narrow. 
If the commerce clause of the fédéral Constitution had been construed 
in that vvay, much of the growth of this country would hâve been 
arrested. In framing Constitutions wisdom frequently requires the 
use of gênerai terms, which should be held as progressively adaptable 
to natural development and as open to embrace new instances as they 
arise and come clearlv within the spirit of the provisions. Thus, 
in Lamborn v. Bell, 18 Colo. 346, 32 Pac. 989, 20 L. R. A. 241, the 
terni "milling purposes" in the provision of the state Constitution 
authorizing the appropriation of private property was held broadly 
to include manufacturing purposes and specifically that of an electric 
power plant, though the milling of ore and grain was doubtless upper- 
most in mind when the Constitution was adopted. Places such as that 
described hère, favored by climatic conditions, improved by the work 
of man, and designed to promote health by affording rest and relaxa- 
tion are assuredly bénéficiai. They are relatively as important as 
sanitariums or hospitals, and should not be dismissed by calling them 
mère resorts for idleness. They are a recognized feature of the times, 
are important in their influence upon health, and multitudes of people 
ayail themselves of them from necessity. Cascade is well described 
as a place of this kind. With its railroad station, hôtels, cottages, 
waterworks, park, roads, and trails and its 12,000 or 15,000 annual 
visitors, it is a summer city. That it is not an incorporated municipal- 
îty, but is largely a private venture, is, we think, unimportant. Nor 
need the purpose to which the waters of the stream are devoted be 
a single one of those named in the classification in the Constitution. 
It need not be exclusively domestic nor exclusively agricultural. It 
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may be and is both, like that of the ordinary city with its homes, 
business places, parks, and public grounds. 

It is clear that complainant intended to appropriate the waters of 
the stream to its purpose. The intent was openly manifested by the 
extensive improvement of its property by buildings, roads, etc., in 
reliance, not only on the use of the water in the ditches that were 
constructed, but also on the continued natural falls and flow of the 
stream. At this point, however, we expérience the most difficulty with 
complainant's case. The laws of Colorado are designed to prevent 
waste of a most valuable but limited natural resource, and to confine 
the use to needs. By rejecting the common-law rule they deny the 
right of the landowner to bave the stream run in its natural way with- 
out diminution. He cannot hold to ail the water for the scant végéta- 
tion which lines the banks but must make the most efficient use by 
applying it to his land. See Schodde v. Water Co., 224 U. S. 107, 
32 Sup. Ct. 470, 56 L. Ed. 686, a case from Idaho, where a land- 
owner claimed the whole current of a stream to raise part of the wa- 
ter to his land. The case before us is exceptional, but we think com- 
plainant is not entitled to a continuance of the falls solely for their 
scenic beauty. The state laws proceed upon more material lines. 
Complainant also relies upon the distribution by the falls of moisture 
for the trees and other vegetable growth on its lands, which it has ex- 
tensively improved. As we hâve said, its intent to appropriate the 
waters has been shown by its expenditures and improvements beyond 
what is served by its ditches. Has there been that actual application 
which the law requires? Undoubtedly a landowner may rely upon 
an efficient application by nature, and need do no more than affirm- 
atively to avait himself of it (Thomas v. Guiraud, 6 Colo. 530; Lari- 
mer, etc., Co. v. People, 8 Colo. 614, 9 Pac. 794) ; but the use in that 
way should not be unnecessarily or wastefully excessive. If ail the 
water flowing over the falls, directly applied to the lands in the usual 
way of irrigation, would be required to produce the effect of the dis- 
tributed mist and spray as now utilized, we think défendants would 
bave no right to divert it for a nianufacturing purpose. If nature 
accomplishes a resuit which is recogni;ied and utilized, a change of 
process by man would seem unnecessary. But the trial court based 
its décision of this branch of the case largely upOn the artistic value 
of the falls, and made no inquiry into the effectiveness of the use of 
the water in the way adopted as compared with the customary methods 
of irrigation. In ail other respects the conclusions of the court were 
in accord with the views we hâve expressed. It may be that if the 
attention of the lawmakers had been directed to sudi natural objects 
of great beauty they would hâve sought to préserve them,- but we 
think the dominant idea was utility, liberally and not narrowly regard- 
ed, and we are constrained to follow it. 

As to some other matters: We think the trial court has jurisdic- 
tion of the subject-matter of the case, that the necessary amount or 
value is involved., and that complainant's bill is sufficiently broad for 
protection of its rights acquired by appropriation. 

Thé decree of the trial court is reversed and remanded for further 
proceedings in conformity with this opinion. 
205 F.— 9 
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BIGGER Y. EMPIRE WATER & POWER CO, et al. 

(Circuit Court of Appeals, Eiglith Circuit. April 4, 1913.) 

No. 3,516. 

Appeal from the Circuit Court of the United States for the District of 
Colorado; Robert E. Liewis, Judge. 

Suit in equity by Leander A. Bigger agaiiist the Empire Water & Power 
Company and others. Decree for défendants (181 Fed. 1011), and complain- 
ant appeals. Modified. 

Cliarles Blood Smith, of Topeka, Kan., and H. S. Lewis, of Hutehinson, 
Kan. (Eugène F. Ware, of Kansas City, Kan., and Ralph Nelson, of Cœur 
D'Alêne, Idaho, on the brief), for appellant. 

R. li. Holland, of Colorado Springs (Willis h. Strachan, of Colorado 
Springs, on the brief), for appellees. 

Before SANBORN, HOOK, and SMITH, Circuit Judges. 

HOOK, Circuit Judge. Leander A. Bigger, the owuer of a lot or pièce of 
ground on Cascade creek in Colorado, sued the Empire Water & Power 
Company and its offieers to enjoin them from diverting the waters of that 
stream to a manufacturing purpose. He asserted the right of a riparian 
owner as at eommon law. The trial court dismissed hls bill on the merits. 
The question presented by his appeal has been disposed of adversely to 
his contention in the case of the Cascade Town Company, 205 Fed. 123, just 
decided, and therefore it need not be again discussed hère. But as an owner 
of property in that locality he enjoys through the Town Company a par- 
ticipation In its water rights under the laws of Colorado. He should be 
left free to protect hlmseif against deprlvation of them, should it cease to 
protect him. 

The decree dismissing hls bill is therefore modified to be without préjudice, 
and as so modified it is aifirmed. 



FORD T. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Aprll 14, 1913.) 

No. 182. 

Internai. Revenue (| 8*) — Wab Revenue Act — Tbansfeb Tax — "In- 
testate Law." 

2 Rev. St. N. Y. pt. 2, tit. 1, art. 3, § 49, as amended by Laws 1869, c 
22, provides that whenever a testator shall hâve a child born after the 
maklng of the last will, and shall die leaving such child unprovlded 
for or mentioned in the will, every such child shall succeed to the same 
portion of the testator's estate as would hâve descended or been dis- 
tributed to such child if the parent had died intestate, etc. Beld, that 
such act was an "intestate law," withln War Revenue Act June 13, 1898, 
c. 448, § 29, 30 Stat. 464 (U. S. Comp. St. 1901, p. 2307), Imposlng a tax on 
legacies or distrlbutive shares from Personal property passing from any 
person possessed of such property either by will or the intestate laws of 
any state or terrltory ; and hence Personal property passing to testa- 
tor's posthumous child, not mentioned In hls will or otherwlse provlded 
for by vlrtue of such act, was subject to tax. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. {§ 11, 
12 ; Dec. Dig. § 8.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3732-3733. 

Internai revenue tax on legacies, Inherltances, and transfers, see note 
to Ward v. Sage, 108 C. C. A. 417.] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the South- 
ern District of New York ; James P. Platt, Judge. 

Action by the United States against Grâce K. Ford, as executrix 
of the estate of Paul Leicester Ford, deceased, to recover a legacy 
tax imposed under War Revenue Act 1898, § 29, on the personal 
estate of décèdent which passed to his posthumous child not pro- 
vided for or mentioned in his will. From a judgment for plaintiff, 
défendant brings error. Affirmed on opinion of District Court, which 
is as follows : 

Thig case was heard by the court last Xoveinber without a jury upoii 
stipulated faets, now to be set down, viz. : 

"(1) Paul Leicester Ford died in, and a résident of, the city, county, and 
State of New Xork, on May 8, 1902. lie left a last will and testament as 
follows: 

*' 'The last will and testament of Paul Leioester Ford, of the city of New 
York, county of New York, state of New York. 

" 'I give, devise and bequeath to my brotlier, Worthiugton C. Ford, ail my 
rlght, title and interest in and to the property known as numbers one huii- 
dred and one hundred and two Pineapple street in the city of Brooklyn. 
State of New York, including the two-story library building on the rear of 
said premlses, and its extension on Clark street, said premises beiug about 
one hundred and twelve feet in depth and about fifty-two feet in width. 

" 'I also give and bequeath to my brother above named ail my books, manu- 

scrlpts and engravings relating to American history, requesting hiin to leave 

the same upon his death to the Ford Collection in the N. Y. Pul>lie Library. 

" 'I give and bequeath to my sister, Mrs. Roswell Skeel, Jr., the sum of 

flve thousand dollars. 

" 'ïhe remainder of my property, real, personal and mixed, I give to my 
wife, Grâce Kidder Ford. 

" 'I hereby appoint as executrix and executors of this will my wife, Grâce 
Kidder Ford, my father-in-law, Edward H. Kidder, and my brother-ln-law, 
Roswell Skeel, Jr. 

" 'Signed and sealed this eighteenth day of September, 1000. 

"'Paul Leicester Ford. [L. S.] 
" 'Signed, sealed, published and declared by the said Paul Leicester Ford 
as and for his last will and testament in the présence of us, who at his re- 
quest and In his présence, and in the présence of each other, hâve subscribed 
our names as witnesses thereto on the eighteenth day of September, 1000. 

" 'Ldward Johnson, 

■• 'ïlie People's Trust Co., 
'"172 Montagne St., Brooklyn, N. Y. City. 
" 'Charles A. Boody, 

" 'The People's Trust Co., 

"'Brooklyn, N. Y.' 

"(2) The said will was duly admitted to probate as a will of real and 
Personal property by the surrogate of the county of New York on June 27, 
1902, and on the same day letters testanientary thereunder were duly issued 
by the said surrogate to Grâce K. Ford, the défendant herein, who ever 
slnce has been and still is the sole executrix of the said will. 

"(3) The said Paul Leicester Ford married the said Grâce K. Ford on the 
18th day of September, 1900. No children had been born of the said niar- 
riage prior to the death of the said Paul Leicester Ford ; but on June o, 
1902, the said Grâce K. Ford gave birth to a daughter, I^esta Ford, who is 
still living. On January 18, 1908, the said Grâce K. Ford was married to 
Dr. Linsly E. Williams, of the city of New York, since which time the de- 
fendant's name has been Grâce Williams. 

"(4) At the time of the death of the said Paul Leicester Ford the folio wing 
statute of the state of New York, contained in 2 Revised Statutes, p. 65, § 
49 (as amended by chapter 22 of the Laws of 1869), was in force; 'Whenever 
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!i testator shall hâve a child born after the inaUing of a liist will, either In 
Ihe lifetime or after the death of such testator, and shall die leaving svkIi 
rJiild, so after-born, uiiprovided for by any settlement, and neither provided 
for, uor lu any way nientioned in such wlU, every such ehild shall succeed 
to the sanie portion of such parent's real and Personal eistate, as would hâve 
descended or been distribured to such chlld if such parent had died intes- 
tate, and shall be entitled to recover the same portion from the devisees and 
legatees in proportion to and out of the parts devised and bequeathed to 
tliem by such wiU.' 

"(5) At the time of the death of the said Taul Leicester Ford the fol- 
lowing statute of the state of New York, eontained in section 2732 of the 
('ode of Civil Procédure, was in force: 'If the deceased died intestate, the 
surplus of his Personal property after paynient of debts; and if he left a 
will, such surplus, after the payment of debts and legacies, if uot bequeathed, 
must be distributed to hls widow, cliildren, or next of kin, in nianuer fol- 
lowing: One-third part to the widow, and the residue in equal portions 
among the children, and such persons as legally represent the children, if 
any of them hâve died before the deceased.' 

"(6) The said Paul Leicester Ford left at the time of his death personalty 
amounting, as appraised by the traiisfer tax appraiser of the state of New- 
York, to the sum of $214,091.80. ïhe debts, expeuses of administration, and 
commissions of the executrix amounted to the suni of .$9,119.73, leaving the 
net amount of his Personal estate the sum of $205.572.07. The value of the 
spécifie bequests eontained in the will of the said Paul Leicester Ford, as 
appraised by the transfer tax appraiser of the state of New York, is as fol- 
lows: WorÙiington C. Ford, books, nianuscripts, engravings, etc., $0,500; 
Mrs. Roswell Skeel, Jr., cash, $5,000 — bringing the value of the residuary Per- 
sonal estate to the sum of $194,072.07, whicli in liis will aforesaid the said 
Paul Leicester Ford bequeathed to his widow. Grâce K. Ford. 

"(7) Under the aet of Congress entitled 'An act to provide ways and means 
to meet war expenditures, and for other purposes,' approved June 13, 1S98, 
as amended by tlie act of Congress, entitled 'Au act to repeal war revenue 
taxation and for other purposes,' approved Aprll 12, 1902 (Act June 13, 1898, 
c. 448, 30 Stat. 448 [U. S. Comp. St. 1901, p. 22801, as auiended by Act April 
12, 1902, c. 500, 32 Stat. 96 [U. S. Comp. St. Supp. 1011, p. 978]), the collecter 
of internai revenue for the ïhird district of Xcw York, ou 1he .'SOlh day of 
.Septeniber, 1903, assessed a tax upon two-thirds of the entire persoual es- 
tate of the said Paul Leicester Ford, as follows: 

Two-thirds of be(iuest to Worthlngton C. Ford $ 4,333.34 

Two-thirds of bequest to Mrs. Koswell Skeel. ,Tr 3.333.33 

Two-thirds of residuary Personal estate 129,,381..3S 

Two-thirds of entire Personal estate, Interest of Le;.!ta Ford. ..$137,048.05 
Less transfer tax due to the state of New York 1,370.48 



$135,(:77.57 



"The tax on the above amount, computed at the rate of $1.50 per $100, 
amounts to the sum of $2,035.16, to recover wliich tlils action is brought. 

"(8) The account of the said Grâce K. Ford, as executrix of the will of 
the said Paul Leicester Ford, was finally judicially settled by the surrogate 
of the county of New York on May 5, 1905, and by the decree of rhe said sur- 
rogate settling the said account the said executrix was directed to transfer, 
deliver, and pay over to the guardian of the said Lesta Ford her share of 
the estate of the said Paul Leicester Ford, amounting as aforesaid, less the 
transfer tax due the state of New York, to the sum of $135.677.57. No part 
of the Personal estate of the said Paul Leicester Ford was transferred, de- 
livered, or paid over to the said Lesta Ford or to her guardian uutil after 
the said 5th day of May, 1905. The said Lesta Ford was not provided for 
by any settlement by the said Paul leicester Ford prier to his death. 

"(9) The said Grâce K. Ford, as executrix of the will of the said Paul lei- 
cester Ford, has not paid the said duty or tax assessed by the collector of 
internai revenue as aforesaid, nor has she given any notice, or rendered 
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any schedule, or filed aiiy return, or performed any other act or duty pur- 
suant to tlie arts o£ Congress aforesald, except that on or about tlie 2d day 
of November, l!)0;i, slie tilcd with the said collecter of internai revenue a 
daim for the renùssion of the sald tax so assessed." 

The décision dépends niainly upon the construction to be placed upon the 
langtiage of the War Revenue Act (section 29, Act .lune IH, 18!W, as aniended). 
ïlie substance of it is that any one having conirol of "legacles or disti'ibu- 
tive shares arisiris,' fi'oui Personal property" exceeding $10,ci00 in actual value 
"passlng * * * t'L'oni aiiy persou possessed of such property, either by 
will or by the intestate laws of any state or territory," shall pay a certain 
snni tfl the l'nited Svates as a duty or tax. It is conceded that the property 
claimed to be sul^'ect to the tax did not pass from Paul Leicester Ford, the 
deceased, to Lesta Ford, his posthumous daughter, by will, and did pass to 
hcr under the laws of the state of New York. The disputed point is that the 
law under which it did pass is not an "intestate law." The main argument 
in support of tins proposition is that the law in (piestion is not placed by 
the Législature of the state in that part of the statutes where the well-defined 
and well-undcrstood "intestate la^vs" are found. 

Adniitting tliis to be so, it falls far short of settling the dispute. The 
question still remains opeii as to what the law really is, and whether it is 
one of the laws which the Congress had in mind when it enacted the section 
29 above outlined. W'e must start our thoughts with tlie truism that no nian 
has the iidierent right to transmit what he bas accuniulated to others after 
he is dead. Ile eau give it away while alive. and by virtue of the statute 
laws of the varions states he can, to a certain extent, direct what shall be 
done with it by will, and if lie does not do so, either by neglect or advisedly, 
the state itself by legishiti\'e act iirovides for its distribution. 

When tlie l'oiigress prci'ided for the levying of a certain toll ou ail the 
dead man's pro))erty passing either by will or intestate law. it would seem 
that no crevice was left for any iiroperty to slip through witbout responding 
to the provision. When a man (lies, it will be fouud in every case tliat he 
eitlier did or did not leave a will. In the case at bar lie left a will; but 
it is conceded that Lesta Ford did not get lier property by virtue of that 
will in the sensé that she did not get it liecause of any stated wish of the 
tcstator appearing ni the will. Tbe testator said nothiug abont lier, because 
she was not in being when he luade the will. When she was born, it was 
too late for the testator to express any wisii which he might hâve had, if 
alive, because he liimself had passed beyond into the unlmown land. The 
Législature of the state of New York liad long ago passed the statute, set 
fortli in the stipulation, to provide for such cases. The statute does not, it 
is true, in set ternis revoke the will; but it does plainly reiider the will in- 
operative in so far as it fails to i)rovide for the later born Lesta. 

So far as she and her ii)terest in her father's property is concorned, the 
case stands exactiy as if the father had niade no will at ail. The statute 
provides for her welfare on the Iheory that the father did not express his 
will in that respect, because he was no soothsayer and could not foretell 
the happenings of the future, but in ail hunian probability would bave done 
what the statute has done for him. had lie known what the situation was to 
be, and, as I .lust said, provides for her because her father did uot. When 
I^esta was born. if the statute had not been in existence, she would bave 
been a forlorn waif, with not even a penny in expectation. The statute acts 
upon the property directly, to the exclusion, or rather in supplementation, 
of the testator's expressed désire, and to a plain mind, like the writer's, is, 
froni every point of view, except its précise location In the statute book, an 
intestate law. 

The other points against a verdict do not strike me as serions enough to 
warrant discussion. It is the duty of the court to direct a verdict for the 
plaintift', upon the stipulated facts, for the suni of .?2,0.''.r>.10, the aniouut of 
the tax sued for. together with a penalty of 5 per cent, and 1 per cent 
iiiterest per month. 

So ordered. 
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T. L. Frothingham, of New York City, for plaintiff in error. 
Henry A. Wise, U. S. Atty., and A. S. Pratt, Asst. U. S. Atty., 
both of New York City. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. We are satisfied to affirm this judgment upon the 
opinion of Judge Platt, who heard the cause on an agreed staterneat 
of facts. The fundamental question in the case is whether the par- 
ticular provision of the state statutes under which this child re- 
ceived her share of her father's personal estate, is an "intestate law" 
within the meaning of the War Revenue Act, which imposes a tax 
on Personal property "passing * * * from any person possessed 
of such property, either by will or by the intestate laws of any state." 
Inasmuch as the particular state statute hi effect provides that as 
to her the wiil was ineffective, and that she should receive by virtue 
of this statute, in connection with the gênerai statute of distribution 
of intestate estâtes, the personal property which she has received, it 
seems to us that this particular pièce of state législation may properly 
be called an "intestate law." So far as she is concerned, the situa- 
tion is the same as if her father had died intestate. 

The judgment is affirmed. 



UNITED STATES V. FICKETT. 

(Circuit Court of Appeals, Nintli Circuit. Jlay 5, 1913.) 

No. 2,12T. 

Public Lands (§ 21*) — Subvey — Interférence with TJnited States Of- 
FiCEH — Unpatested Minino Claims— "Poblic Lands." 

Rev. St. 2412 (TJ. S. Comp. St. 1901, p. 1483), provides that every 
person, who by threats or force iuterrupts, hinders, or prevents the 
survey of any pulilic land, or of any private land claim which Is or may 
be conlirmed by the United States, by persons authorlzed to survey the 
same, in couformity wltli the instructions of the Conimissloner of the 
General Land Oftice, shall be fiued. Held, that unpatented minlng 
claims, though elainied to be the property of a mlniug company, and to 
which such eonipany mlght obtahi a patent on complylng with pre- 
scribed conditions, were uevertheless "publie lands" of the United States, 
within such section. 

[Ed. Note. — For other cases, see Public I.ands, Cent. Dig. § 28 ; Dec. 
Dig. § 21.* 

For other définitions, see Words and Phrases, vol. G, pp. 5793-5795 ; 
vol. 8, p. 7772.J 

F. W. Fickett was indicted for unlawfully iuterrupting and pre- 
venting a United States surveyor from making a survey of certain 
unpatented mining claims, in violation of Rev. St. § 2412, within the 
territory of Arizona. A demurrer to the indictment was sustained, 
and défendant discharged, and, on the territory being made a state, 
an appeal by the United States was transferred to the Circuit Court 
of Appeals. Reversed. 

•For other cases see same topic &, % numebk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



■ONITEB STATES V. FICKETT 135 

The (lefeiiflant. F. W. Piekett, was indicted on the 23cl day of October, 
1911, for violatlng the provisions of section 2412 of the Revised Statutes 
of the TJnited States {V. S. Comp. St. 1901, p. léSÎ). The indlctment charged: 
"ïhat the sald F. W. Fiokctt, late of the First judicial district aforesaid, 
heretofore, to \vit, on or about the thirtieth day of August, A. D. one thou- 
sand nlue hundred and eleven, and wlthin the First judicial district of 
the territory of Arizona, and wlthin the county of Pima, in said terrltory 
of Arizona, did iinlawfully, willfully, and feloniously, by threats and b.y 
force, on the part of hiin, the said défendant, F. \V. Ficivett, interrupt, hinder, 
and prevent one Paul E. F'ernald from mailing a survey of public lands of 
the United States of America, to \yit, flve certain unpatented mining claims, 
which said unpatented mining claims were then and there claimed and owned 
by Old Pueblo Copper Company, a corporation duly organized and existing 
uuder and by virtue of the laws of the terrltory of Arizona, and known and 
described as foUows, to wit: Little Betsy, Battle Axe, Quien Sabe, Quien 
Sabe No. 2, and Marion mining claims — which said mining claims are situate 
and being in the Amole mining district, Pima county, Arizona Territory ; 
he, the said Paul E. Fernald, being then and there a person authorized to 
survey the said public lands in conformity with instructions of the Com- 
mlssioner of the General Land Office of the United States of America." 

The défendant filed a demurrer to the indlctment, on the ground that the 
facts stated therein did not constitute a public offense against the United 
States, or at ail. On the 24th day of October, 1911. the court sustained the 
demurrer, dismissed the case, and ordered that the défendant be discharged. 
An appeal from that judgment and order was taken by the United States 
to the Suprême Court of the territory of Arizona. Before the case was 
heard in the Suprême Court, the territory was admitted as a state, and the 
case was thereupon transferred to this court for décision under the provi- 
sions of section 33 of the act of Congress approved June 20, 1910 (36 Stat. 
557, 577, c. 310). 

J. E. Morrison, U. S. Atty., of Bisbee, Ariz., and J. C. Forest, 
Asst. U. S. Atty., of Phœnix, Ariz. 

Samuel L. Kingan, of Tucson, Ariz., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
défendant contends that the facts stated in the indictment do not 
constitute a public offense against the United States, for the reason 
that the five certain unpatented mining claims therein named and de- 
scribed, being claimed and owned by the Old Pueblo Copper Company. 
a corporation, are not public lands of the United States, within the 
meaning of section 2412 of the Revised Statutes. That section is as 
follows : 

"Bvery person who in any manner, by threats or force, Interrupts, hinders, 
or prevents the surveying of the public lands, or of any private land claim 
which has been or may be contirmed by the United States, by the persons 
authorized to survey the same, in conformity with the instructions of the 
Commissioner of the General Land Office, shall be fined not less than fifty 
dollars nor more than three thousand dollars, and be imprisoned not less than 
one year nor more than three years." 

Section 2325 of the Revised Statutes, which prescribes the method 
by which a patent for a mining claim may be obtained, is as follows : 

"Any person, association or corporation authorized to loeate a claim under 
this chapter, having claimed and located a pièce of land for such purposes, 
who has, or hâve, complied with the terms of this chapter, may file In the 
ptoper land office an application for a patent, under oath, showlng such corn- 
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pliançe, togetlier with a plat and field notes of tlie claim or daims in com- 
mon, made by or under tlie direction of tlie United States Snvveyor General, 
showing aecurately tlie bouudaries of the claim or claims. * * * " 

_By section 453 of the Revised Statutes (U. S. Comp. St. 1901, p. 
257) fiill jurisdiction over the survey and sale of the public lands of 
the United States is vested in the Commissioner of the General Land 
Office,, subject to the direction of the Secretary of the Interior. 

This question has been before the Suprême Court and the Circuit 
Courts of the United States frequently, in criminal actions brought 
under section 2461 of the Revised Statutes (U. S. Comp. St. 1901, p. 
1527), prohibiting the cutting of timber on lands of the United States; 
and the courts hâve uniformly held that, prier to the issuance of a 
patent, lands belongjng to the United States hâve never ceased to be 
a part of the public domain to the extent of divesting the government 
of its control over them, and that (with possible exceptions vvithin 
which the présent case does not corne) nothing but a patent can con- 
fer upon the settler or claimant a vested right, as against the United 
States. Shiver v. United States, 159 U. S. 491, 494, 16 Sup. Ct. 54, 
40 L. Ed. 231 ; Stone v. United States, 167 U. S. 178, 191, 17 Sup. 
et. 778, 42 L. Ed. 127; The Timber Cases (D. C.) 11 Fed. 81. 

The défendant contends that the unpatented mining claims named 
in the indictment in this case hâve ceased to be a part of the public 
lands of the United States, because they are so far withdrawn from 
sale as to be no longer subject to appropriation. But this is not the 
question in issue. The real question is : Are they so far the public 
lands of the United States, although claimed by a private corporation, 
that the Commissioner of the General Land Office may continue to 
exercise over them the powers and duties vested in him bv Congress ? 

In the case of Shiver v. United States, 159 U. S. 491, 494, 16 Sup. 
Ct. 54, 40 L. Ed. 231, the défendant had been tried and convicted, 
under section 2461 of the Revised Statutes, for cutting and removing 
pine trees from a quarter section of land which he hadentered as a 
homestead. One of the questions certified to the Suprême Court of 
the United States was whether lands duly and properly entered for 
a homestead, under the homestead laws of the United States, are 
from the time of entry, and pending proceedings before the Land 
Department, and until final disposition by that department, so appro- 
priated for spécial purpose, and so segregated from the public domain, 
as to be no longer lands of the United States, within the purview and 
meaning of section 2461 of the Revised Statutes of the United States. 
Mr. Justice Brown, delivering the opinion of the court, said : 

"This case turns ni>on tlie question as to wliat are 'lands of tlie United 
States,' within tlie meaning of Rev. Stat. § 2461, providing for the punish- 
ment of persons guilty of cutting timber upon such lands other than for 
the use of tlie navy. Obviously the question is not whether such lands are 
so far withdrawn from sale as to be no longer subject to appropriation by 
any railroad or other persou or corporation to which a land graut has been 
made, but whether they are stiU so far the property of the United States 
that the government may protect itself against an unlawful use of them. 
Indeed, this court has s(>ttled by repeated décisions tliat the claim of a 
homestead or pre-emj)tiou entry made at any time before fillng a niap of 
definite location of a raiiway i)revents the lands covered by such claim from 
passing to such raiiway under its land grant, eveu though such entry be 
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suljsequently abandoned. * * * Wliile thèse cases indicate tUat lands 
once appropriated to a certain pnrpose tliereby cease to be availal)le for an- 
other iraipose, tliere is iiothinj; In tlieni to show tliat the l'nited States loses 
its title to sucli lands by lUe lirst apimipiiation, or that they cease to be 
the ])r(Ji)êrty ot tlie Kovernnieiit. l'pon tlie cuntrary. it was said by this 
court, as early as IHllU. in Wilcux v. Jncksdi.. i:i Pet. ^;)8, nKl 110 L. Ed. 264], 
that, 'with the exception of a fevv cases, iiotbin;; Imt the patent passes a per- 
fect and ((jnsuiiiniate title.' So, in Frlsbi(? v. Whitney. !» Wall. 1.^7. 193 |,t!» 
L. Ed. (îCsl. 'there is iiothJn.n in the essenthil narure of thèse acts' (enterln,? 
upon lands for the ])nrpose of in-e-<nni)tion) 'to confer a vested rif,'ht, or, in- 
deed, any kir.d ot claim, to laud, and it is necessary to resort to the pré- 
emption law to niake ont any shadow of such rij^lit.' In this case, the fol- 
lowing extract fronj an opinion of Attorney General Bâtes was quoted with 
approval: A niere eutry upon land, with continued occuiiancy and improve- 
ment thereof, jJiive.s uo vested interest in it. It may, however, give, under 
our national land System, a privilefïe of pre-emption. But this is only a in-iv- 
ile.ïe eonferred on the settler to pnrchase lands in préférence to others. 
Ilis settlement protects him from intrusion or purchase by others, but oon- 
fers no right agaiust tlie goverunient' A nuniber of authorities were cited 
to the sanie efi^ect. It was lield that it was within the power of tJongress 
to withdraw land wliich had been pre-eini>teil froni entry or sale, thou.gh this 
might defeat the imperfect right of the settler. In the Yosemite Valley Case, 
15 Wall. 77 [21 E. Ed. 82], the construction given to the pre-emption law 
in Frisbie v. Whitney was approved. the court observing (15 Wall, page 88 
[21 L. Ed. 82]): 'It is the only construction which préserves a wise control 
In the governnient over the public lands and ])]-events a genei-al spoliation 
of tliem under the pretense of intended pre-eniiition and settlement. ïhe 
settler, being under no obligation to continue liis settlement and acquire the 
title, would tind the doctriue advanced by the défendant, if it t^ould be main- 
tained, that he was possessed by his settlement of au interest beyond the 
control of the governnient, a convenlent protection for any trespass and 
waste, in the destruction of timber or rejnoval of ores, wliich he miglit 
tliink propcr to coinniit during his occupation of the preniises." 

In Wilcox V. M'Connel, 38 U. S. (13 Pet.) 498, 515 (10 L. Ed. 264), 
the question before the Sui:>reme Court of the United States was 
vvliether a person holding a register's certificate, without a patent, 
could recover the land as against the United States. The court said: 

"We think it unnecessary to go into a detailed examination of the varions 
acts of Congress, for the purpose of showing what we consider to be true, in 
regard to the public lands. that with the exception of a few cases nothing 
but a patent passes a perfect and consumniate title. One class of cases to 
be exeepted is where an act of Congress grants land, as is sometimes done, 
in words of présent grant. But we ueed uot go into thèse exceptions. The 
gênerai rule is what we hâve stated ; and it applies as well to pre-emptions 
as to other purehases of jmblic lands. Thus, it will appear by the very act 
of 183G, which we liave been exauiiniug, that patents are to issue in pre- 
emption cases. This, tlien, being the case, and this suit having been in ef- 
fect again.st the l'nited States, to liold that the party could recover as 
against tlieui; would be to hold that a party having an inehoate and im- 
perfect title could recover against the oiie in whoui rcsided the perfecl 
title. ïhis, as a gênerai propositon of Unv, uiuiuestionably canuot be main- 
tain éd."' 

The government has frequently exercised the right to withdraw 
from sale lands previously opened to sale, even where parties of tlie 
requisite qualifications hâve acquired title to tracts of a spécifie amount 
by occupation and improvement ; and the Suprême Court of the 
United States has always held that occupation and improvement of 
the tracts do not confer upon the settler any right in the land occupied 
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as against the United States. Campbell v. Wade, 132 U. S. 34, 37, 
10 Sup. et. 9, 33 h. Ed. 240; Frisbie v. Whitney, 9 Wall 187, 19 
h. Ed. 668. 

Section 2412 of the Revised Statutes, under wliich the indictment 
was filed, is but one of the safeguards which Congress has enacted 
for the purpose of enabling the Commissioner of the General Land 
Office to more effectually carry'out and perform the powers, authori- 
ties, and duties vested in liim relating to the public lands of the United 
States, one of which is the power, authority, and duty to enter upon 
the public lands for the purpose of making survey thereof. This 
power, authority, and duty is in no respect restricted or limited by the 
fact that the land upon which the survey is to be made has been lo- 
cated and claimed under the laws of the United States applicable to 
such locations or claims. 

In this case we are of opinion that the five certain unpatented min- 
ing claims described in the indictment constitute a part of the public 
lands of the United States, within the meaning of section 2412 of 
the Revised Statutes; that the fact that they had been claimed and 
appropriated by a private corporation, did not, in the absence of a 
patent from the United States, so sever them from the public domain 
as to deprive the duly authorized surveyor of the General Land Office 
of the right to enter upon them for the purpose of surveying the same ; 
that the facts stated in the indictment constitute an offense against 
the United States ; and that the demurrer interposed by the défendant 
should hâve been overruled. 

The judgnient of the court below is reversed. 



CONTINENTAL REALTY CO. v. RKDWINE. 

(Circuit Court of Appeals, Sixth Circuit. May C, 1913.) 

No. 2,247. 

WOBK AND LABOR (§ 12*) — CONTKACT— PART PERFOEMAKCE— -QrASI CONTRACT. 

Wliere défendant employed plaintiff to procure contracts for tlie sale 
of standing timber, ajrreeing to pay plaintiff $3,000 if lie secured contracts 
for 300,000 trees, or if less at the rate of $100 for each 6,000 trees, and 
plaintiff procured the exécution of a contract between défendant and L. 
and K., by vvhlch they agreed to furnish the timber contracts, whereupon 
défendant relieved plaintiff from further performance, but whether they 
aceepted the contract with L. and K. as a full performance of plaiutiff's 
contract for commissions was in dispute. Held, that if plaintiff" had per- 
formed valuable services, which were not a full performance of uuy ex- 
isting contract, lie was entitled to waive the contract and sue on a quan- 
tum meruit. 

[Ed. Note.- — For other cases, see Work and Labor, Cent. Dig. § 27 ; Dec. 
Dig. § 12;* Contracts, Cent. Dig. S§ 1365, 1306.1 

In Error to the Circuit Court of the United States for the Eastern 
District of Kentucky ; A. M. J. Cochran, Judge. 

Action by D. B. Redwine against the Continental Realty Company. 
Judgment for plaintiff, and défendant brings error. Reversed and re- 
manded. 

See, also, 184 Fed. 851, 107 C. C. A. 175. 

•For other cases see same topic £ § number In Dec. & Axa. Digs. 1907 to date, & Rep'r Indexe» 
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E. W. Hines, of Louisville, Ky., and Worthington & Cochran, of 
Maysville, Ky., for plaintifï in error. 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, Ohio (George 
Hoadiy, of Cincinnati, Ohio, of counsel), for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Redwine, whom we shall call tlie plaintiff, sued 
the Realty Company for $5,000 claimed to hâve been earned as com- 
mission under a contract made July 24, 1903, between plaintiff and de- 
fendant, for procuring contracts for the sale to défendant of stand- 
ing timber in several counties of Kentucky. Plaintiff claimed the con- 
tract was performed on his part by the procuring (and the acceptance 
by défendant) of a contract made August 1, 1903, between défendant 
and McLin & Kilbourn (whom we shall, for brevity, speak of as Mc- 
Lin), whereby the latter agreed to procure from the owners of stand- 
ing timber contracts for its sale to défendant. The substantial issue 
was whether the McLin contract was accepted by défendant as a per- 
formance of plaintiff's contract with that company, and as entitling 
him to commission thereunder. 

On the first trial, verdict was directed for défendant. This court, 
in an opinion by Judge Severens, held, first, that the contract of July 
24, between plaintifï and défendant, was an agreement to procure 
from the owners thereof contracts for trees, as distinguished from a 
procuring of the trees themselves ; second, that if the contracts plain- 
tiff should procure failed to conform with the spécifications of his 
contract with défendant, or if there should be fair doubt of the ability 
of the tree owners to perform their contracts, défendant might refuse 
to take them; third, that plaintiff's contract was not for a year, nor 
did he assume any responsibility for the performance of the contracts 
by the tree owners, but that, if he failed to get contracts for the full 
300,000 trees contemplated, he was to be paid merely the proportion 
of the promised commission which the number contracted for by the 
owners bore to the whole amount of the $5,000 agreed commission, 
viz., at the rate of $100 for each 6,000 trees ; and, fourth (at the least), 
that the testimony presented tended to show that the McLin contract 
was accepted by défendant as a complète performance of plaintiff's 
original contract and as entitling him to the $5,000 commission 
claimed, and that it was error to instruct verdict for défendant. See 
Redwine v. Continental Realty Ce, 184 Fed. 851, 107 C. C. A. 175, 
where the contracts between plaintiff and défendant and between the 
latter and McLin, as well as the issues between the parties, are fully 
set out. 

On the new trial the District Judge interpreted the former opinion 
of this court as holding either that the procuring of the McLin con- 
tract was a performance of plaintiff's original contract with défendant, 
or that the latter's acceptance of the McLin contract was an accept- 
ance of it as such performance (thus entitling plaintiff to the fuU dam- 
ages claimed), and accordingly directed verdict in plaintiff's favor for 
the entire $5,000. 
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We adhère to the construction of plaintiff's original contract with 
défendant (of July 24th) adopted in our former opinion. We think, 
however, that that opinion did not finally détermine, either that the 
McLin contract was in and of itself a performance of plaintiiï's orig- 
inal contract, or that the McLin contract was so accepted as a com- 
plète performance of plaintiff's original contract as to entitle him to 
the ftill $5,000 commission claimed. While there are statements in 
the opinion which lend color to the interprétation put upon it by the 
District Judge, such construction is negatived by the considérations 
that (a) the question before this court was whether the judgment be- 
low should be reversed ; (b) it is stated in the opinion that, "upon the 
évidence given and tendered, the jury might not unreasonably bave 
found a verdict for the plaintiff;" and (c) the statement that the ac- 
ceptance of the McLin contract "was a performance of the plaintiff's 
contract by the same manager of the défendant is also admitted, or, 
if bis indorsement on the McLin & Kilbourn contract is not such an 
acceptance, the manager's testimony at the trial proved it," shows a 
lack of intention to stand on the written "acceptance" as a conclusive 
acknowledgment of complète performance of plaintiff's original con- 
tract as entitling him to the full commission claimed. 

We think it was open to défendant, on the new trial, thoroughly to 
try out the question of fact of the extent to which the McLin contract 
was accepted by défendant, and thus the extent to which plaintiff 
was entitled to compensation. Upon the new trial there was intro- 
duced, in addition to the written "acceptance" found in the former 
opinion— 184 Fed. 854, 107 C. C. A. 178— (which it afïïrmatively ap- 
pears was drafted by Manager Little) a further mémorandum (drafted 
by plaintiiï) indorsed the same day upon another copy of the contract, 
and signed by the same manager, in the f ollowing language : 

"The foregoing contract was tlils day secured and caused to be executed to 
the Coutiueutal Ilealty Company by McLin & Kilbourn, in contemplation of 
carrying out the contract between D. B. Redwine and said Continental Realty 
Company, dated .luly 24, 1903; that is. said Redwine caused the said contract 
between the said Realty Company and McLln & Kilbourn to be executed." 

The making of this last-mentioned mémorandum appeared in the 
record on the former review, although not mentioned in the opinion. 
On the new trial the testimony of defendant's manager was rather 
less favorable to plaintiff's construction of the acceptance (as entitling 
him to the full $5,000 commission) than was the testimony of the 
same manager on the former trial. We think the évidence, taken to- 
gether, does not necessarily preclude a theory that the acceptance of 
the McLin contract entitled plaintiff to compensation only on the basis 
of $100 for each 6,000 trees McLin should furnish (or suitable and 
proper contracts for which he should procure) ; nor, on the other 
hand, does it necessarily négative plaintiff's theory that it was ac- 
cepted as full performance of bis contract and entitled him to $5,000 
commission. 

There seems practically no dispute that plaint ifï procured the mak- 
ing of the McLin contract ; that défendant accepted that contract, and 
thereupon released plaintifï from his original contract; that défendant 
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acted upon the McLin contract to the extent of f urnishing money for 
the purchase of trees thereunder; and, on McLin & Kilbourn's suing 
défendant for failure to fuUy perform, presented a counterclaim for 
damages against those parties for their failure to fulfill their contract. 
In the charge to the jury on the second trial of the instant suit, it 
was stated as a fact that McLin & Kilbourn were permitted to recover 
against défendant several thousand dollars damages for the latter's 
breach of the former's contract with it. That plaintiff was entitled to 
some compensation seems, therefore, practically undisputed, unlëss 
plaintiff fraudulently participated in the fruits of the McLin con- 
tract. 

We are unable to find in the record anything necessarily forbidding, 
on proper pleadings, a recovery on the quantum meruit, provided val- 
uable services were rendered which yet were not a full performance 
of any existing spécial contract. 

The judgment of the court below should be reversed, with costs, 
and a new trial awarded, with permission to make ail amendments of 
pleadings necessary to enable the parties fully to try out the meritori- 
ous questions of fact which we hâve held are still open. 



C. A. RIJRTON MACHTNERY 00. v DAVIES. 

(Circuit Court of Appeals, Elghth Circuit. April 15, 1913.) 

No. 3,832. 

1. ExECUTORs AND Administrators (§ 315*) — Order for Distbibution— Col- 

latéral AtTACK— JURISDICTION. 

Orders of the probate court, under whicli the assets of a decedent's es- 
tate are distributed, cannot be collaterally attacked. 

[Ed. Note.— l'or other cases, see Executors and Administrators, Cent. 
Dig. §5 1298-1314; Dec. Dig. § 31£;* Judgment, Cent. Dig. § 1067.] 

2. WiLLS (§ 832*) — Leoacies— LiABiLiTT op Legatee for Debt. 

A legatee, takiug assets of a testator's e.state, does not thereby become 
personally charged with the payaient of debts under an implied contract, 
uuless the implication of au assumpsit fairly arlses from the circum- 
stances, and the duty to pay Is created either by express words in the will 
or a plaln implication of Personal liability. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 2139-2155; Dec. 
Dig. § 832.*] 

3. WiLM (§ 830*)— Legacies— Liability of Legatee for Debt. 

Where testator's will made his widow substantially a residuary legatee, 
but did not charge lier personally with the payment of his debts, and did 
not mpUe their payment a condition of the legacy, no charge of debts 
beiiig made on the property given her, other than that which foUows from 
the law, irrespective of the terms of the will, the only departure from the 
ordlnary course being a spécial référence to certain life Insurance as a 
fund for debts, she did not, by accepting the terms of the will, incur a 
Personal obligation to pay testator's debts. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §| 2139, 2150; Dec 
Dig. S 830.*] 

•For other cases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Action by the C. A. Burton Machinery Company, a corporation, 
against Laura J. Davies. Judgment for défendant, and plaintifï brings 
error. Affirmed. 

A. S. Marley and J, C. Grover, both of Kansas City, Mo., for plain- 
tifï in error. 

John Cashman, of St. Louis, Mo., and W. W. Schwinn, of Welling- 
ton, Kan., for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

HOOK, Circuit Judge. This was an action by the Machinery Com- 
pany to recover of Mrs. Davies a debt of her deceased husband, based 
upon the language of his will and her acts as executrix and legatee. 
At the conclusion of the évidence each party asked for a directed ver- 
dict. The trial court directed a verdict for défendant, and the plaintiff 
prosecuted this writ of error to reverse the judgment which followed. 

The will, which was probated at Kansas City, Mo., the domicile of 
the testator, first directed that ail his just debts and funeral expenses 
be paid. Next, he devised to défendant, his wife, a pièce of real prop- 
erty in Kansas City and a quarter section of land in Oklahoma. The 
latter was subject to a life estate in third parties. Third, he be- 
queathed to her a policy of life insurance for $1,000, "subject to the 
debts of my estate." He then made a gênerai devise and bequest to 
her of the remainder of his estate, and nominated her as sole execu- 
trix. There were two spécifie legacies, one of $5 and the other of $1, 
which need not be further mentioned, as plaintiiï can gain nothing on 
account of them. The property above mentioned and a share of stock 
for $100 was ail of conséquence left by the testator. The défendant 
qualified as executrix, and by her acts elected to take under the will. 

[ 1 ] The défendant is not liable as for a wrongf ul conversion to her 
own use of assets subject to plaintiiï's claim. The share of stock was 
turned over to plaintiff ; it also secured the value of the real estate in 
Kansas City through a sale by a public administrator who succeeded 
défendant in the administration of the estate ; and the insurance money 
was distributed under the orders of the probate court, which had ju- 
risdiction of the subject-matter and the parties, and those orders can- 
not be collaterally attacked. There was left only the remainder after 
life estate in the Oklahoma land, and, though défendant may hâve as- 
sert ed title to it under the will, she had not converted it to her own use. 

[2] Plaintiff 's right of recovery therefore rests upon the proposi- 
tion, asserted by counsel, that by electing to take under the will of her 
husband, and by taking possession of the assets of his estate, the de- 
fendant incurred a personal liability for his debts. The principle in- 
voked is that of implied contract, arising from the acceptance of a 
benefit charged with a duty or burden. A plain case is where a lega- 
tee, who accepts the legacy, is personally directed in the will to pay 
something to another. It has also been held that the acceptance of a 



LATHKOP BANK V. HOLLAND 143 

devise of lands which are specially charged with the payment of cer- 
tain sums to third persons imposes a personal obligation upon the dev- 
isee. Gridley v. Gridley, 24 N. Y. 135 ; Eyers' Appeal, 106 Pa. 184. 
But in every case the circumstances should be such as fairly to raise 
an implication of assumpsit. The duty to pay should arise f rom or be 
with respect to the particular bequest; and there should be express 
words or a plain implication of personal responsibility. Thus a be- 
quest subject to legacies, with a direction that the legacies be paid 
"out of" the bequest, does not make a personal charge (Funk v. Eggle- 
ston, 92 111. 515, 34 Am. Rep. 136); and in Louisiana it is held that 
universal legatees are personally bound to pay particular legacies 
charged on their bequests only to the extent of the efifects of the suc- 
cession (Eskridge v. Farrar, 30 La. Ann. 718). 

[3] Where there is no conversion of a fund or property subject to 
a charge, and no apparent intent of the testator to impose a personal 
liability, an assumpsit should not be lightly implied. For example, 
residuary bequests to near relatives, subject to debts and spécifie lega- 
cies, and the désignation of the residuary legatees as executors, are 
of common occurrence. It also frequently happens that the existence 
of a residue dépends upon contingencies which cannot be foreseen in 
advance of administration of the estate. In the absence of plain 
words in the will requiring it, there would be no reasnn or justice in 
holding the legatees to a personal obligation merely because they as- 
sumed their testamentary duties and manifested an acceptance of 
what might be lef t af ter debts and spécial gif ts. In the case at bar 
défendant was substantially a residuary legatee. The testator did not 
charge her personally with the payment of his debts, nor did he make 
the payment of them a condition of the legacy. No charge of debts 
was made upon the property given her, other than that which follows 
from the law, irrespective of the terms of a will. The only departure 
from the ordinary course of the law was the spécial référence to the 
insurance as a fund for debts ; but the personal estate is ordinarily 
the primary fund, and the insurance was the principal if not the only 
ready cash item. So far as plaintiff is concerned, we do not think the 
case is différent from what it would bave been, had the testator made 
no référence to his debts, but had left them to the usual and ordinary 
course of the law ; nor do we think it was his intention to impose upon 
the défendant a personal obligation. 

The judgment'is affirmed. 



T.ATHROP BANK OF LATHEOP, MO., v. HOLLAND. 

(Circuit Court of Appeals, Eighth Circuit. April 15, 1913.) 

No. 3,815. 

Bankbuptcy (§ 161*) — Pbefeeences— Chattel Mobtgage— Orai, Agreement 
to moktoage. 

Défendant bank, having promised to advance funds to a bankrupt witli 
wlileli to buy liorses, honored the bankrupt's cliecks and debited them to 
his gênerai account under the bankrupt's oral agreement not to dispose 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the horses pnrchased witliout the bank's consent and to give a cliattnl 
mortgage on the horses at the end of the venture. No mortgage, however, 
was given untll the day bet'ore a pétition in Iiankrnptcy was filed, when 
the banlv knew that the bankrupt was hopelessly insolvent, and that a 
préférence was intended by giving of tbe mortgage and would resTilt 
therefrom. TIeld, that the bank acqulred no riglits as a^yainst the bank- 
rupt's creditors by the bankrupt's promise to mortgage, and that the 
mortgage subse<iuently executed was void as a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 201-203; 
Dec. Dig. § lei.*] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri; Arba S. Van Valkenburgh, Judge. 

Action :by EU Holland, trustée in bankruptcy of WiHiam Francis, 
against the Lathrop Bank of Lathrop, Mo., to annul a voidable préfér- 
ence. Judgment for plaintiff, and défendant appeals. Affirmed. 

John A. Cross, of iLathrop, Mo., and Vinton Pike, of St. Joseph, 
Mo., for appellant. 

Culver, Philhp & Spencer, of St. Joseph, Mo., for appellce. 

Before HOOK and SMITH, Circuit Judges. 

HOOK, Circuit Judge. At the suit of the trustée in bankruptcy 
the District Court annulled as a voidable préférence a chattel mort- 
gage taken by the bank the day before the pétition in bankruptcy was 
filed and decreed a recovery of the value of the mortgaged property. 
Regarding the mortgage alone and the immédiate circumstances, there 
is no doubt that ail the conditions of a voidable préférence existed. 
The bankrupt was hopelessly insolvent and the bank knew a préfér- 
ence was intended and would resuit. We agrée witli the trial court 
that the pleadings and évidence establish the following facts: 

When the bank honored the bankrupt's checks and debited them to 
his account, it made ordinary loans. The agreement that he would 
not dispose of the horses to be purchased without its consent, and 
would give it a chattel mortgage at the end of the venture, gave rise 
to a Personal obligation, not a lien as against creditors. The time 
when the mortgage was to be given was indeterminate. In fact, sev- 
eral months elapsed between the commencement of the transactions 
and the giving of the mortgage. His account with the bank showed 
many other items, débit and crédit, not claimed to be within the oral 
agreement. As the horses were purchased and the checks honored 
from time to time no présent lien was reserved by the bank ; it did not 
take title in itself, or possession, either actual or constructive. They 
remained under the control of the bankrupt, with full apparent power 
of disposition. They were bought in the name of the bankrupt, not in 
that of the bank, and continued his property with no visible évidence 
of limitation by physical custody or in the public records. If the bank 
had taken mortgages as the purchases were made, but had refrained 
from recording them, it could not hâve prevailed against the trustée 
in bankruptcy. The oral agreement for a mortgage can give no great- 
er right. The equity claimed by the bank is not différent from that of' 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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any ordinary créditer who relies on his debtor's promise to do or not 
to do certain things in the future and refrains from adopting one of 
the varions methods of protecting it. 

A purpose of the bankriiptcy act and of state recording statutes is to 
discourage secret equities. We can conceive of a séries of acts so 
consecutively related as to be regarded as parts of one entire transac- 
tion, and, in contemplation of law, as having been done contempora- 
neously, and therefore secure from (lisru])tion to the préjudice of the 
parties by intervening bankruptcy proceedings. But this case is not of 
that character. It falls within In re Great Western Mfg. Co., 81 C. C. 
A. 341, 152 Fed. 123. See, also, Citizens' Trust Co. v. Tilt, 200 Ked. 
410. 118 C. C. A. 562. 

The decree is affirmed. 



In re WATKINSON et al. 

In re ALDEN et al. 

(Circuit Court of Appeals, First Circuit. May 13, 1913.) 

No. 1,019. 

1. Bankruptcy (§ 224*) — Proceedings— Vexue. 

Where a baukrupt firm did Inisiiiej^s in Boston, in Suffolk county, where 
one of the partners resided, and others resided in Middlesex and Norfollt 
coimties, respective! y, tlie proceeding prinui facie uiiglit be properly re- 
ferred to a référée in either of tliose counties. 

|Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 383; Dec. Dig. 
§ 224.*] 

2. Bankruptcy (§ 463*) — Record— Rbview. 

Where an order ai)pointiuR a référée in bankruptcy was in the usual 
forni, and contained no référence to a suggestion that proceedings in the 
case niight be heard by a référée In other counties, such suggestion, though 
contained in the court's mémorandum, flled witli the order selecting the 
référée, did not make it a part of the record, so as to be reviewable on a 
pétition to révise. 

[lOd. Note. — For other cases, sec Bankruptcv, Cent. Dig. § 926 ; Dec. Dig. 
§ 463.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Massachusetts; Jas. M. Morton, Jr., 
Judge. 

In the matter of bankruptcy proceedings of Adelbert H. Alden and 
others. On pétition to revise an order referring the case to the référée 
in Norfolk county, and denying a pétition to refer to the référée in 
Suffolk county. Denied. 

Barton Corneau, of Boston, Mass., and Albert S. Woodman, of 
Portland, Me. (Tyler, Corneau & Eames, of Boston, Mass., and Wood- 
man & Whitehouse, of Portland, Me., on the brief), for petitioners. 

Before PUTNAM and DODGE, Circuit Judges, and BROWN, 
District Judge. 

PUTNAM, Circuit Judge. [1] This is a pétition of certain cred- 
itors of George A. Alden & Co., a copartnership, under the bankruptcy 

•For other ea-ses see same topic & 5 nbmbee in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
205 F.— 10 
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statutes, to revise an order of the District Court for the District of 
Massachusetts, referi-iiig a proceeding in bankruptcy to the référée in 
the county of Norfolk. The copartnership had been adjudged bank- 
rupt, and the case was referred by an order in regular form to the 
référée for Norfolk county. The petitioners claim that the référence 
should hâve been to the référée for Suffolk county. The place of 
business of the copartnership was at Boston, in the county of Suiïolk; 
one of the copartners resided in Boston, one in the county of Middle- 
sex, and one in the county of Norfolk; so that prima facie the case 
might hâve been referred to the référée for either one of those three 
counties. The purpose of the pétition is to secure a référence to the 
référée for the county of Suffolk in place of the référée for the county 
of Norfolk. 

[2] Passing by the question whether or not the présent pétition 
raises any question of law over which we hâve jurisdiction, it is évi- 
dent that the sélection of the référée involved a certain judicial dis- 
crétion which, under the circumstances, we are not justified in review- 
ing. It is urged on us, however, that a direct question of law is raised, 
on account of the suggestion in the mémorandum filed by the learned 
judge of the District Court that the référée could act on matters aris- 
ing in the case, either in the county of Suffolk or in the county of 
Norfolk. The order appointing the référée, however, is in the usual 
form, and contains no référence to this suggestion, so that it is not 
a part of the record before us. This suggestion occurs only in an in- 
formai mémorandum filed by the judge in connection with the déter- 
mination of the sélection of the référée. It is apparently only such 
a mémorandum giving his views as to the true construction of the 
twelfth gênerai order in bankruptcy. At any rate, it forms no part 
of the record which brings to us any matter over which we now hâve 
jurisdiction. In the event any attempt is made to proceed as sug- 
gested in the mémorandum, the parties can hâve their day in court; 
and we reserve ourselves in regard thereto until the matter cornes 
properly before us, if it ever does. 

The pétition is denied, with costs for the respondents. 



DILLIXGHAM v. T. B. ALLKN & CO. et al. 

(Circuit Court of Appeals, Fiftlx Circuit. May 5, 1913.) 

No. 2,361. 

Appeai, and Ehrok (§ 1178*) — Review — Disposition of Cause. 

Wliere, in au action by a receiver for tlie conversion of certain tim- 
ber, tlie court sustalned exceptions to a master's report in favor of plain- 
tilï, because plaintiff had failed to prove tlie maiket value of the timber 
by compétent évidence, but the record showed the conversion, and there 
was évidence that plaintifC was damaged as fouud by the inaster, though 
not technlcally proving the market value, the decree would be reversed, 
and the cause remanded, with instructions to recommit to the master 
the question of damages, and to permit further proof by both parties on 
such issue. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §| 4604- 
4620; Dec. Dig. § 1178.*] 

•For otliBr cases see saine topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Suit by Charles Diihngham, as receiver of the Houston Oil Com- 
pany of Texas, against T. B. Allen & Co. and others. From an order 
sustaining exceptions to a master's report advising judgment for 
plaintiff, he appeals. Reversed and remanded. 

H. O. Head, of Sherman, Tex., and T. M. Kennerly, of Houston, 
Tex., for appellant. 

George H. Terriberry, of New Orléans, La., for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and POSTER, 
District Judge. 

POSTER, District Judge. The receiver of the Houston Oil Com- 
pany of Texas filed suit against T. B. Allen & Co. and others to re- 
cover 282 acres of land and the value of certain timber eut from it. 
The matter was referred to a spécial master, who in due course rec- 
ommended a judgment in favor of the plaintiff for the land and also 
the value of the timber eut. The court sustained exceptions to the 
master's report, regarding the value of the timber eut, on the theory 
that the plaintiff had failed to prove the market value of the timber, 
at the time of the taking, by compétent évidence. 

The question is not entirely f ree from doubt, but we are inclined to 
hold that the District Judge correctly ruled. However it is clear that 
the timber was converted, and there is évidence in the record tending 
to show that the plaintiff was damaged as found by the master, though 
not technically proving market value. In this contingency equity 
would require that the parties be afforded an opportunity of supply- 
ing the omission, and to that end the decree is reversed and the case 
is remanded to the District Court, with instructions to recommit to 
the master the matter of damages, permitting ail parties to introduce 
proof to show the market value of the timber at the time it was tak- 
en, and thereafter take such other proceedings as may be necessary 
to do full equity between the parties. 

The costs of this appeal to be paid by appellant. 



MOUND VALLEY VITRIFIED BRICK CO. v. MOUND VALLEY NATURAI; 

GAS & OIL 00. 

(Circuil (V'urt of Appeals, EigMh Circuit. Aprll 15, 1913.) 

1. Appeai, and Ekkob (§ 977*)— New Teial (§ 6*)— Review. 

An order of a fédéral court grantlng a new trial is an exercise of 
discrétion, and not reviewable on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3860- 
3865; Dec. Dig. § 977;* New Trial, Cent Dig. §§ 9, 10; Dec. Dig. § 6.*] 

2. Appeal and Ebror (§ 219*)— Action at Law — Trial by Court — Reqltests 

FOR FlNDINGS — NeOESSITÏ. 

Wtiere ttie parties to an action at law waive a jury and submit the 
issues of fact to the court, the court's gênerai finding thereon cannot be 

•For otlier cases see same topic & § kcmbe» In Dec. & Am. Dlg». 1907 to date, & Rep'r Indexés 
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revlewed ; but questions souglit to be reviewed must be presented to the 
trial court by requests for findings or déclarations of lavv applicable to 
the évidence. 

[Ed. Xote. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 1315, 
1317-1320, 1322, 1.323; Dec. Di.;,'. § 219.*] 

3. Appeal anb Eerob (§ 850*) — Scopk of Heview— Questions or TjAvv. 

Ou a writ of error in an action at law, the appellate court is conflned 
to questions of iaw. 

|I'](1. Note. — I'\)r otlier cases, see Ap])eal and Krror, Cent. Dig. |§ 3441- 
34i5; Dec. Dis. § 8.50.*] 

4. TiiiAL (S 392*) — TiîiAi. BY OoTTET — Spécial Fi^^iiikgs. 

AVhero an iurion at hiw is tried to t)K> court without a jury, the con- 
clusion to be drnwn froni spécial findings of fact Is one of law, and a 
r&iuest by a parly for a fiiiding in bis favor, like a motion for a di- 
recied verdb-t in a trial to a ,inry, is au assertion that, taking ail the 
évidence iiiost stroiigly against biui, the .iudgnient sliould still be in his 
favor as a niatter of law. 

[Ed. Note.— For other cases, see ïrial, Cent. Dig. §§ 916-919; Dec. 
Dig. § 302.*] 

In Error to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Action by the Mound Valley Vitrified Brick Comjjany against the 
Mound Valley Natural Gas & Oil Comimny. Decree for défendant, 
and plaintifï brings error. Afïirmed. 

H. P. Farrelly, of Chanute, Kan., and John Madden, of Parsons, 
Kan. (T. R. Evans, of Chanute, Kan., and J. E. Ea Dow, of Mans- 
ficld, Ohio, on the brief), for plaintiff in error. 

George Jepson and C. N. Jepson, both of Sioux City, lowa, for de- 
fendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGIi, District Judge. 

HOOK, Circuit Judge. There were two trials of this case in the 
District Court; the first to a jury, the second by the court without a 
jury. 

[1] A verdict for the plaintifï at the first trial was set aside by the 
court and a new trial was directed. Plaintiff complains of this. In 
the courts of the United States the granting of a new trial is regarded 
as an exercise of discrétion, and is not reviewable on error. 

[2] At the second trial, which was on the same évidence as before, 
the court found generally for défendant and rendered judgment ac- 
cordingly. We are aiso asked to review that action, but cannot do so. 
No spécial findings of fact were made, or request for a finding for 
plaintiff, or for déclarations of law applicable to the évidence; and no 
complaint is made of rulings on the admission or exclusion of évi- 
dence. The décisions of the Suprême Court and of this court, con- 
struing and applying the act of Congress on this subject, are numerous 
and need not be cited. They hold uniformly that, where the parties to 
an action at law waive a jury and submit the issues of fact to the 
court, an appellate court cannot review its gênerai finding thereon, 

•For other cases see same topic & § numbkr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and that to préserve questions of law for review they must be présent- 
ée! ta the trial court in ways definiteh' pointed out. 

[3, 4] On a writ of error in an action at law, the appellate court is 
confined to questions of law. The conclusion to be drawn from spé- 
cial findings of f act is one of law ; and a request by one party or the 
other for a finding in bis favor, like a motion for a directed verdict in 
a trial to a jury, is an assertion that, taking ail the évidence most 
strongly against him, still, as matter of law, the judgment should be in 
his favor. 

The judgment is affirmed. 



LA(K)XÎ)A MFO. CO. v. EIJJOTT CO. 

(Disd-ict Court, W. 1). rennsylvania. April 30, 1913.) 

Xo. 03. 

Patents (§ 328*)— Validity and I.\fkixgement — Tuebine-Motob for Boil- 

EK-TCBE ClEANEBS. 

The Welnland patent, Xo. 776,877, for a turblne-motor for boiler-tube 
cleaner.s. is voirt for lack of patentatile novelty and utllity ; also held not 
iufringed. 

In Equity. Suit by the Lagonda Manufacturing Company against 
the Elliott Company. On final hearing. Decree for défendant. 

Staley & Bowman, of Springfield, Ohio, for plaintifï. 
Bakewell & Byrnes, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. This patent suit is before us for final hear- 
ing. The patent involved is No. 776,877, issued by the United States 
to Henry F. Weinland, assigner of the plaintiff, dated December 6, 
1904, for a turbine-motor for boiler-tube cleaners. The défendant 
bas denied the validity of the patent and has denied infringement. 

The desirability of removing scale from boiler tubes has induced 
many inventors to strive for the perfection of apparatus which will 
accomplish that end. The method generally adopted consists in the 
use of a cleaner-head of some sort, often called a cutter-head. which 
is calculated to scrape or otherwise attack the scale on the inside of 
the tubes in which it is rapidly revolved. To accomplish the révolu- 
tions of the cleaner-heads, motors, sometimes called "turbines," and 
sometimes called "turbine-motors," are used. Thèse motors bave each 
a casing within which is a turbine-wheel with grooved passages in or 
near its periphery. In the rear of this wheel is a diaphragm through 
which there are openings so placed as to direct the motive fluid in the 
proper way toward the grooved passages in the periphery of the 
wheel. By the pressure of the fluid through this diaphragm the tur- 
bine-wheel is caused to revolve rapidly. In the front of the wheel 
there is another diaphragm, through which the waste fluid leaves the 
wheel chamber after its use in forcing the révolutions of the turbine- 
wheel. The shaft of the turbine-wheel extends forward through the 
front diaphragm and is connected with the scale-cutter or cleaner- 

*For other cases see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cutter, which revolves, of course, because it is fixed to the shaft. The 
scale to be removed from the tubes is often extremely hard. The 
tubes are usually of small diameter. Therefore the cleaning appa- 
ratus, necessarily having smaller diameter than the tubes which it en- 
ters after the cleaner-head, must hâve great strength. It is necessary, 
of course, that there should be bearings of some kind to support the 
wheel or the shaft when resisting the pressure of the operating fluid, 
and as well in resisting the pressure of the scale in the boiler tubes. 
With thèse observations we approach the patent in suit. The first 
claim only is involved. It is as follows : 

"1. A turbine-motor for boiler-tube cleauers, comprising a head or ca.sing 
consisting of two separable sections, the rear section liaving at its front end 
a diaphragm with passages tlierethrough to direct tlie motor fluid agaiust the 
wheel, the forward section having at its front end a diaphragm with open- 
ings for the passage of the motor fluid, said diaphragms deflning the front 
and rear ends of a chamber within said casing, a turbine-wheel located in 
said chamber and supported directly on the front and rear bearings carried 
bj' the front and rear diaphragms respectively, and a shaft flxedly connected 
with said wheel, projecting loosely through the front diaphragm, and adapted 
to receive a cleaner-head on said projecting end, substantially as deserlbed." 

An analysis of that claim shows four spécial and distinct limita- 
tions: First, the casing shall consist of two separable sections; sec- 
ond, each diaphragm shall carry a bearing for the wheel ; third, the 
wheel shall be supported directly on the diaphragm-carried bearings ; 
and, fourth, the shaft shall project loosely through the front dia- 
phragm. 

It is a singular fact that, while several motors hâve been produced 
by the parties, the plaintiiif bas produced none made after the design 
of the patent in suit, except a model which was made for the purposes 
of this case. The standard motor of the plaintiff, made by it and sold 
to users, has a casing of which there are not two separable sections. 
The casing or coverin^, within which are the diaphragms, the turbine- 
wheel and the shaft, is of one pièce only. There is a part intended 
to be attached to the casing, but that part is merely the hose connec- 
tion foi" the introduction of the fluid to the motor. That part does 
not incase any part of the motor. The model shows the bearings called 
for by the patent. They are ball-bearings in cups seated in each dia- 
phragm upon which rest bearing cônes located and attached to either 
surface of the turbine-wheel. It is clear from the spécification of 
the patent that the bearings mentioned in the claim are ball-bearings 
constructed in the manner shown in the model or in some other modi- 
fied way as desired by those skilled in the art. The plaintiff's stand- 
ard motor does not hâve the ball-bearings, nor does it bave any bear- 
ings for the wheel supported by the diaphragm. The bearings are 
bush-bearings for the shaft, which extends through the wheel, and 
from which the wheel may be separated. There are no bearing cônes 
attached to the wheel. In the model the shaft did not extend back 
of the wheel, but did extend forward through the bearing-cone on 
the forward surface of the wheel. The standard motor bf the plaintifï 
has a bush-bearing extending through the rear diaphragm and another 
immediately forward of the wheel and extending to the front dia- 
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phragm. Thèse bearings support the shaft and do not directiy sup- 
port the wheel. In the model, as in the patent, the shaft of the wheel 
projects loosely through the front diaphragm. In the standard motor 
of the plaintifï, owing to the type of bearing used, the shaft does not 
project loosely through the front diaphragm. The word "loosely," 
used as qualifying the word "projecting,"' where used in the claim 
to show the relation of the shaft to the front diaphragm, and the word 
"directiy," used as qualifying the word "supported," when used in the 
claim to show the relation of the turbine-wheel to the bearings, must 
be given their fuU force and effect, because it appears from the file 
wrapper and contents that they were advisedly used to overcome the 
examiner's objections to the claim as it was first drawn. 

The évidence confirms the doubt raised by the foregoing observa- 
tions, and leads to the conclusion that there is absence of utility in 
the device of the patent. Although plaintifif is a large manufacturer 
of boiler-cleaning apparatus, it does not manufacture the apparatus 
disclosed in the patent. Plaintiff's officers cannot say that it was ever 
illustrated in plaintiff's catalogue, although other motors were illus- 
trated therein. While it appears that some six or eight of the motors 
of the patent were made, yet no witness for plaintifif was able to state 
a place where one of the motors of the patent was ever used or tried. 
Utility, therefore, cannot be urged in support of the validity of the 
patent, especially in view of the trial by the plaintifif in certain motors 
anterior to the patent in suit of some of the important features of the 
patent. The use by the plaintifif of two sections for the casing re- 
sulted in the séparation of the sections at the point where they were 
held together by the screw. The reason for this was the vibration. 
There is no utility in the device of the patent. 

From the évidence in this case it must be found, also, that there 
was no novelty in the device of the patent. As early as May, 1899, 
Mr. Elliott, président of the défendant company, made drawings which 
were produced in évidence showing the main features of the patent 
in suit. From time to time for several years motors were made by 
the défendant to conform more or less with the drawings, but none of 
them proved satisfactory. The patent is a "late one in a crowded art." 
It presented nothing new or use fui to the public. It is a paper patent, 
it is invalid. 

Even if there were novelty or utility in the patent, the défendant 
cannot be held to bave infringed the same. The motor of défendant 
has a casing of one pièce only. There are no ball-bearings in defend- 
ant's motor, nor is the wheel supported directiy on diaphragm-carried 
bearings as intended by the patent. The shaft does not project looselv 
through the front diaphragm. The différence between the model of 
the design of the patent and defendant's motor is most marked. and 
is easily observed by inspection. Infringement cannot be found. 

The bill must be dismissed, at plaintiff's costs. Let a decree be 
<lrawn in conformity with this opinion. 
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ELLIOÏT GO. T. LAGONDA MFG. CO. 

(District Court, W. D. l'eiiiisylvaiiia. April 30, 1913.) 

Ko. 7S. 

1. Patents (§ 330*) — Suit for Infhinoemekt— Multifauiousness of Rilt.. 

A bill for infringeuient of a mimber of patents, tlie charge of iiifriiige- 
ment belug based on the alleged breaeli of a lieeuse coiitract affectlng ail, 
is not uiultifarious. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.*] 

2. CONTBACTS (§ 127*) — VAUDITY— AgKEE.MENT MaDE TO SeTTLE LlTIGAÏlOM. 

A writteu agreenient, niade to settle litigation, will be euforced, iniless 
ijnpeached for frand, accident, or uiistake. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 608-015; Dec. 
Dig. § 127.*] 

3. Patents (§§ 129, 209, 211*) — "Licensb"— Construction— Limitations. 

By a written iigreenieut, nmde l)etween comidainant and défendant 
to settle litigation involving patents relatiug to boiler-tube cleaners, de- 
fendant was liccnsed to manufacture, use, "and sell to others for use 
throughout the United States" the conibination of a patent, followed ini- 
mediately by tbe words: "But such license shall not be held to author- 
ize the manufacture, sale, or use * * * after July 1, 1908, of any 
forni of cleaner-head or motor tliat infringes letters patent on cleaner- 
heads or motors now or hereafter owned by" complainant. Ueld, that 
such contract limited défendant to a sale of the devices for use in the 
TJnited States, and also esto])])ed it to contest tlie validity of any patents 
owned l)y complainant after ,lnly 1, l'JOS, l'elatiug to cleaner-heads or 
motors, and tlmt sucli limitations were valid, 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 1821/2-186, 300, 
303, 301-311; Dec. Dig. §§ 129, 209, 211.* 

For other detinitious, see Words and l'iirases, vol. 5, pp. 4133-4141; 
vol. S, p. 7700.] 

In Equity. Suit by the EHiott Company against the Lagonda 
Manufacturing Company. On final hearing. Decree for coiripîain- 
ant. 

Bakewell & Byrnes, of Pittsburgh, Pa., for plaintiff. 

Staley & Bowman, of Springfield, Ohio, for défendant. 

ORR, District Judge. This patent suit, which is now before the 
court upon pleadings and proofs, is not of the usual kind. Prier to 
February 8, 1908, the plaintiit, then known by the name of the Lib- 
erty Manufacturing Company, had instituted in this court several 
patent suits, charging the défendant with infringement of divers let- 
ters patent of the United States. To settle the litigation, the parties 
on that date entered into an agreement whereby the défendant ac- 
quired certain rights with respect to such patents. In this suit plain- 
tiff charges the défendant with exceeding the terms and limitations 
of such license agreement, and by such conduct with infringement of 
the letters patent, which were the subjects of such agreement. As 
the case will turn largely upon the construction of the agreement, it 

•For other cases .see same topic & § kumbek iu Dec. & Am. Digs. 1907 to date, & Ilep'r Indexes 
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is herein set forth at length, with certain portions italicized for con- 
venience. 

■'Asi'eeuieiit betweeu the Lagonda Jlanufacturiiis Company, a cori>oration of 
Spriiigfield, Ohio. and tlie Lilierty Manufacturiiig Company, a eori)()ration of 
l'ittsburgti, l'ennsylvania, witnesseth : That thcre is certain iitigation pending, 
to wit. an appeal prosecuted in tlie Circuit Court of Appeals of tlie (,'nited 
States for tlie TLiird (Hû) Circuit, by or on lielialf of tlie American lîrewing 
Company, from a decree reudered against the said conipany and in favor 
of tlie Liberty Manufacturing (,'onipany by the Circuit Court of the United 
States for the Western District of Peimsylvania, snstaining the validtty of 
patent No. 641,09'i, dated January !). 1900, and grauted W. S. Elliott for tube 
cleaners, and now owned liy said Liberty Company ; a suit in e(iuity brouglit 
by said Liberty ("onipany against said the Lagonda Manufacturing Company 
in the Circuit Court of the United States for the Western District of Peun- 
sylvauia to enjoin the alleged iufringement by the said Lagonda Company of 
said patent No. t;41 ,092 and patent No. 656,446, dated August 21, 1900, granted 
to W. S. Elliott for tube-cleaning apparatus ; also a suit brought by said 
Liberty Company against said Lagonda Company in the United States Circuit 
Court for the Western District of Pennsylvania to enjoin the alleged infringe- 
ment by the said Lagonda Conipany of letters patent No. 830,808, dated Sep- 
tember 11, 1906, and granted to A. H. Svvartz for tube cleaners. That the 
said parties désire to settle, adjust, and compromise ail of the said litigation 
and to relleve each of the parties froin the further burden thereof. ïo that 
end it is agreed : 

"First. The I^agonda (Company shall procure the appeal in the cause first 
above mentioned to be dismissed, so as to leave the decree appealed from in 
full force; but no accounting is to be had in the said Circuit Court in said 
case, the payment hereinafter provided to be niade by the Lagonda Company 
to the Liberty Company being accepted lu full of ail claims of the Liberty 
Company to damages or prolits from the Lagonda Company or its eustoniers 
for iufringement by the manufacture, sale, or use of articles heretofore manu- 
factured and sold by the said Lagonda Company in infringement of the said 
letters patent No. 641,092, or for the future use of such articles by any of the 
customers of the said Lagonda Conipany; and the Lagonda Company shall 
hâve, and is hereby granted, a license wlthout royalties to manufacture and 
sell, to boiter users and dealers only, cleaner-heads made under said patent 
No. 641,092, and repairs and parts for sanie, as well as repairs aud parts 
for such cleaner-heads heretofore made and sold by it, which license shall 
expire July 1. 1908, at which tinie said in.iunction shall hâve full effect. But 
said Lagonda Company in its sales to dealers shall maintain its existing 
priées ; it shall confine its sales to présent customers ; it shall not solicit 
them to give it orders, but shall only fill such orders as are sent It by its 
présent customers, the object being to prevent the floodlng of the marUet by 
sales by said Lagonda Company to dealers at reduced priées, prior fo July 1, 
1908. Said Liberty Company agrées to furnish such repairs and parts as may 
be needed by the prior customers of the Lagonda Company at its usual priées 
and ternis made at the time to its customers for similar repairs and parts, 
and said Liberty Coniiiany is not to molest or disturb by suit or otherwise 
the customers of Ihe Lagonda Company in the use of the cleaner-heads sold 
by said Lagonda Company prior to July 1, 1908, and this shall include Ameri- 
can Brewiug Company, the défendant in the cause above mentioned. 

"Second. Consent decrees are to be entered in favor of the complainant in 
each of the other two pending cases above referred to in the usual form, ex- 
cepting that ail right to an accounting for past infringement in each case shall 
be waived. The Lagonda Company shall at once discontinue the manufacture 
of the Swartz patented drill, by casting the drill-head about the stem, but it 
shall hâve the right within sixty (60) days hereafter to dispose of its stock of 
said drills now on hand to the number of two thousand (2,000), reporting, 
however, to said làberty Conipany ail such sales, with the date of sale, nanie 
of customer, and number sold, and said Lagonda Company shall hâve, and 
is hereby granted, a license wlthout royalty under said patent No. 830,808, to 
manufacture, use, and sell to uthers for une tkroiiyhout the United States 
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such dritl-heads made other than tiy casting the head about the stem, which' 
lieense shal) be for the full remainder of the term of said letters patent. 
The said Lagonda Company Is to hâve the right, and it is hereby given a 
lieense, without royalty, to make, use, and sell to othcrs for use throughout 
the United States, the gênerai combination comprisiug a motor, uuiversal 
joint, and cleaner-head covered by said letters patent No. 656,446, for the 
full remainder of the term of said letters patent; 6m* such lieense shall nnt 
ie held to authorige the manufacture, sale, or use bij said Lagonda Companj/^ 
after July 1, 1008, of any form of clcaner-head or motok that infringes 
letters patent on cleaner-heads or motors now or hcreafter oivned hy the Lib- 
erty Company. Said Liberty Company is not to disturb by suit or otherwise 
any of the customers of said Lagonda Company on account of the past or 
future use of articles heretofore made and sold by said Lagonda Company in 
infringement of either of said last-nientioned patents, ail of such articles be- 
ing regarded as though rightfully made and sold by the said Lagonda Com- 
pany ; but neither thls clause nor clause 1 hereof shall extend to cleaners 
and parts thereof made by said customers, or procured by them from parties 
other than the Liberty Company, after July 1, 1908. ïhe licenses hereinbefore 
referred to shall be Personal to the Lagonda Company, and Its successors in 
business, and shall not be assignable in wbole or in part, exceptlng to such 
successors in business. 

"Third. ïhe Lagonda Company is to pay to the Liberty Company the sum 
of three thonsand dollars (.$,5,000.00i within nlnety (90) days from the date 
hereof in full for ail dajiiages, profits, and costs of suit for past infringement 
by itself and its cnstomers of any of the said letters patent, and as compen- 
sation to said Liberty Company for the future use by the customers of said 
Lagonda Company of such infringing devices heretofore sold to them by it, 
and also as comijcnsation for the licenses hereinbefore referred to, and the 
riglit to dispose of the said stock of drllls now on hand ; and no costs shall 
be awarded in favor of either party agaiust the other in any of the said suits 
hereinbefore referred to, the judgment for costs in the Circuit Court in the 
case first above referred to shall be entered satisfled, and the unpaid costs 
in any and ail cases shall be paid by the party making the same. 

"Fourth. Neither of the parties hereto shall hereafter jnake any priuted ad- 
vertisement of the ternis of thls settlement, or of any of the decrees herein- 
beforsî referred to. eilher by cireular or otherwise ; but the Lagonda Com- 
liany may, by circulars, ad vise the trade of its intention to abandon on July 
I, 1908, the manufacture and sale of cleaner-heads made according to the said 
letters patent No. 641,092 and repairs and parts for same. 

"Witness the signatures of the parties this 8th day of Eebruary, 1908. 

"The Lagonda Mfg. Oo., 

"By H. S. Bradley,. Prest. 
"Liberty Manufacturing Co., 
'•By W. S. Elllott, Prest." 

From tlie foregoing agreement it is clear that the parties were 
then competitors in the manufacture and sale of apparatus to be 
used in cleaning boiler tubes, that the défendant recognized title tO' 
the varions letters patent to be in the plaintifif, that the défendant was 
willing to take and did take licenses from the plaintifï, and that such 
licenses were intended to be limited in several re.spects. 

The limitation with respect to patent No. 641,092 (not involved in 
this litigation) is not territorial, but temporal. The words "to sell to 
others for use throughout the United States," which appear in the 
grant with respect to patent No. 830,808, and as well in the grant 
with respect to patent No. 656,446, are not found in the limitation 
thrown around the first patent. The exclusion of those words from 
one grant and their inclusion in the others indicate the intention to 
narrow the field of opérations under the last two licenses. It is the 
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plaintiff's contention that such words are in the nature of a territorial 
limitation. Plaintiff charges in its bill that défendant is selling the 
devices of patents No. 830,808 and No. 656,446 in countries other 
than the United States, for use in such foreign countries. 

Further it is provided in the agreement that the défendant should 
at once cease the manufacture of drill-heads covered by the Swartz 
patent, No. 830,808, by casting the head around the stem, but is 
granted a license under said patent to manfacture drill-heads other 
than by casting the heads around the stem. Plaintifï by its bill charg- 
es that défendant is and bas been continuously manufacturing and 
selling drill-heads covered by said patent and made by casting the 
head about the stem. 

Further, it is provided that the license to make, use, and sell the 
triple combination patent covering a motor, uni versai joint, and clean- 
er-head, should net authorize the défendant to manufacture, sell, or 
use, after a given date, any form of cleaner-head or motor that in- 
fringes patents either then or thereafter owned by the plaintiff. The 
plaintiff bas charged by its bill that défendant is manufacturing and 
selling boiler-cleaning apparatus comprising a motor, universal joint, 
and cleaner-head, of which the motor is covered and protected by 
United States patents No. 874,174, No. 983,032, and No. 983,034, 
each being for a motor or turbine and ail being owned by the plain- 
tifï. The three patents last named, as well as the drill-head patent 
and the triple combination patent, are necessarily set forth 'in the 
bill, as ail are involved in the alleged infringement. 

The prayers for relief are such as would naturally follow the aver- 
ments above outlined. 

The answer does not contain a single spécifie déniai of any of 
the acts charged in the bill. It is true there is a gênerai déniai that 
défendant bas violated the tenus of the said agreement, or of the 
said decrees of court therein recited, but such déniai is the conclu- 
sion of the pleader. 

The défense, by answer in brief, appears to rest upon two grounds 
only: (1) That the bill is multif arious ; and (2) that ail the patents 
are invalid. The défense by argument has added : (3) That there 
are no such limitations in the license agreement as claimed by plain- 
tiff; and (4) lâches of plaintiff. 

[1] (1) The bill should not be dismissed as multif arious. Ail the 
patents relate to apparatus for the cleansing of boiler tubes. The gên- 
erai character of such apparatus is described in an opinion handed 
down herewith in a patent suit brought by the défendant herein 
against the plaintiff herein. 205 Fed. 149. There was omitted from 
the discussion in that case référence to a joint between the cleaning- 
head and the motor, because the apparatus there under considéra- 
tion had the cleaner or cutter-head so fixed to the shaft of the motor 
that it had but the motion of the shaft. It is apparent that the inter- 
position of the joint will give an added motion. A motor, the joint, 
and a cleaning-head are sold as a set. The motor of one set may be 
a vvater motor, while the motor of another set may be an air motor. 
The other parts are interchangeable with either kind of motor. Thèse 
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facts would justify the joinder of ail the patents in one suit, if this 
were an ordinary suit for infringement. It is well known by this 
time that the true criterion of "multifariousness" is "convenience." 
This case, however, is not the ordinary case of infringement, but the 
case of breach of contract, to which ail the patents bear some rela- 
tion. 

[2] (2) The défendant has no standing to contest the validity of 
ihe patents. As to the two patents set up in the agreement, it is 
estopped by the decrees, as well as by the agreement itself. As to the 
three patents not recited in the agreement, it is estopped by the limita- 
tion upon the license granted to it, if the language be such as to 
create limitation. 

The settlemcnt of litigation has always been encouraged. Even 
certain paroi agreements, followed by acquiescence, hâve been 
upheld, such as family settlements, paroi partitions, and the like. 
Written agreements bave always been upheld, except when there 
may hâve been some fraud, accident, or mistake, or where the agree- 
ment is against public policy. Indeed, to set aside a written agree- 
ment, some fraud, accident, or mistake must both be alleged and 
jjroved. In the case at bar thcre is no allégation nor proof of any 
fraud, accident, or mistake. For this reason, if for no other, al! 
previous negotiations must be held to bave been merged in the agree- 
ment. The agreement, therefore. must stand as it was written and 
executed, unless it be illégal. There is nothing in the agreement 
against the policy of the law. The Constitution of the United vStates 
and législative enactment hâve provided for the granting of patents 
to inventors. Therefore patents are presumcd to be valid. That de- 
fendant was vvilling to accept future patents as valid, so far at least 
as they related to the subject-matter of the agreement, is not to be 
doubted. By the agreement to settle pending litigation, défendant 
must be held to hâve agreed to accept the décision of the Patent Office 
as final as to the validity of ail future patents of the plaintifï on 
cleaner-heads or motors. If any other conclusion were arrived at, the 
agreement would be deemed to bave less force and effect than was 
intended by the parties. Their différences would not hâve been 
settled, as was clearly their intention. 

Défendant did not agrée to submit the question of infringement 
to the plaintiff, nor to surrender its rights as to noninfringing ap- 
paratus. The question of infringement was left open, and would be 
a real question in this case, if there were any doubt raised by the évi- 
dence that the cleaner-heads and motors now made and sold by the 
défendant do not infringe the patents of the plaintiff. It is really not 
seriously denied by the defendant's witnesses that the devices of the 
défendant are within the claims of the plaintiff's patents. In the lan- 
guage of the contract, the devices "infringe" letters patent of the 
plaintiff. There is, therefore, no necessity of discussing the similar- 
ity between the devices of the respective parties. To do so, and to 
consider the prior art, are equally unnecessary for the décision of this 
case. 
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[3] (3) The court is satisfied that the limitations as claiiiied by the 
plaintiff are clearly expressed in tiie contract and that they are vaHd. 
The word "Hcense" means : 

"Authority or llberty to do or forbear some act ; • * • a grant of au- 
thorization ; a permit." Century Dlctionary. 

Plaintiff by the agreemerit gave défendant a license, which défend- 
ant accepted, to make, use, and sell the triple combination of patent 
No. 656,446, and immediately after, in the same sentence, the parties 
used thèse words : 

"But sueh license shall net be held to aiithorize the manufacture, sale, or 
use by said Lagonda Company, after ,Tuly 1, 190S, of any form of eleaner- 
head or motor that intriiiges letters patent ou cleaner-head.s or motors now 
or hereafter owned by the Liberty Company." 

The words of grant and the words of qualification are immediately 
connected and together express the terms of the license. It is not a 
case of inconsistency between words of conveyance and words of de- 
feasance found in différent parts of the contract. The word but is 
the regular adversative conjunction Connecting the qualification to 
the grant. Défendant has argued that the use of the word "infringes" 
has rendered the qualification of no effect, that "infringe" is a word 
of technical meaning, that the act of infringement is a tort, and that 
inanimate objects cannot commit a tort. The court believes that the 
word was used as it is used every day by patent experts and attor- 
neys. "Infringing devices" and "devices infringe the patent" are 
combinations of words in common use. 

Défendant further argues that the words "letters patent" mean 
only the "paper writing" issued by the Commissioner of Patents, that 
such paper ivriting is not the thing which may be infringed, that it 
is the right to the invention described in the patent which may be 
infringed, and that, if there be no novelty, utility, and invention in 
the device of the patent, there is no right thereto which can be in- 
fringed. Such is the argument by which défendant supports its con- 
tention that it may attack the validity of the patents on cleaner- 
heads and motors owned by the plaintiff. The plausibility of this 
argument is lost when the agreement is taken by its four corners, and 
the intention of the parties is ascertained. As. has been above pointed 
out, the main intent of the parties was to settle existing litigation and 
to outline their relations for the future in respect to the patents in- 
volved. The limited authority granted by plaintiff to défendant should 
not be extended by judicial act. 

The other limitation as to sales throughout the United States is 
not more doubtful. At the time the contract was made the parties 
were competitors in foreign countries. By the agreement they were 
settling their lawsuits and providing for the future. The language 
with respect to each of the two patents of the contract involved in 
this suit is practically the same : 

"ïhe said Lagonda Company is to hâve the right, and it is hereby given a 
license, without royalty, to uiake, use, and sell to others for use throughout 
the United States, the gênerai combination," etc. 
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There is no ambiguity in that language. Authority or permission 
was given to défendant to exercise certain privilèges over property 
which défendant recognized to be that of the plaintifif. Such author- 
ity cannot be extended beyond the express terms in which it is given. 
The words "sell to others for use throughout the United States," 
because they were used by the parties, must hâve been intentionally 
used. They must be given their plain, ordinary meaning as words of 
limitation, especially as such words are omitted from the grant of a 
license under patent No. 641,092, recited in the contract. Such limita- 
tion seems to be approved in Dorsev, etc., Co. v. Bradley Mfg. Co.. 
7 Fed. Cas. 946. 

(4) The court cannot find lâches by the plaintiff. The delay, if 
any, was due to correspondence, etc. Défendant was not prejudiced 
by any act of the plaintiff. The défendant is maintaining a strenuous 
compétition with plaintiff. In so doing it is exceeding the terms and 
limitations of the license by selling to others for use outside of the 
United States the apparatus of the patents set forth in the agreement, 
and by making and selling forms of cleaner-heads and motors that 
infringe letters patent owned by plaintiff. Défendant has eut priées; 
plaintiff has suffered pecuniary îoss, and is likely to suft'er in the 
future irréparable injury, if the défendant be not restrained. 

The plaintiff, therefore, is entitled to the injunction and damages in 
accordance with the prayers of the bill, together with ail costs. Let a 
decree be drawn. 



ZENITH CARBUREÏEK CO. et al. v. STROMBERG MOTOR DEVICES CO. 

(District Court, E. D. Mlcliigan, S. D. February 18, 1913.) 

No. 1. 

Patents (§ 310*) — Suit for Infeinqbment — Sufficiency of Bill — New 
Equity Rules. 

Under new equity iule 25 (198 Feil. xxv, 115 C. C. A. xxv), a bill for in- 
fringement of a patent is not required to set ont the facts which con- 
stitute conditions précèdent to the grant of the patent, set forth in 
Rev. St. §§ 4886, 4887 (U. S. Comp. St. 1901, p. 3382) ; but it is suflielent 
to allège its i.ssuance, the several Unies in the eliain of title, which 
will euable the court to judge of the propriety of the parties complaiu- 
ant being ,so nauied, and the acts of infriugemeat relied on. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.*J 

In Equity. Suit by the Zenith Carbureter Company and the So- 
ciété du Carburateur Zenith against the Stromberg Motor Devices 
Company. On motion to dismiss bill under new equity rule 25 (198 
Fed. xxv, 115 C. C. A. xxv). Motion denied. 

William M. Swan, of Détroit, Mich., for complainants. 
Harvey L. Hanson, of Chicago, 111., for défendant. 

TUTTLE, District Judge. This is a motion, the first of its kind 
that has been brought before me under the new equity rules, asking 

•For other cases see same topic & § ntjmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Iiide.xes 
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ihat the bill of complaint in this cause be dismissed for failure to in- 
clude and set up therein matter set forth in sections 4883, 4886, and 
4887 of the Revised Statutes (U. S. Comp. St. 1901, pp. 3381, 3382). 
Thèse sections in question deal with the requirements which constitute 
conditions précèdent to the grant of letters patent of the United States, 
such as the fact that the device of the patent has not been in pubHc 
use or on sale in the United States or its territories for more than two 
years preceding the filing of application for patent thereof, the fact 
that the device has not been previously patented or described in print 
in any foreign country, etc. 

As is well known, no part of a bill of complaint for inf ringement of 
a patent, in the forms that had become settled iinder the old equity 
rules, was more verbose and reiterative than the several opening para- 
graphs of a bill thus draf ted ; and it strikes me that counsel for the 
complainant, in adopting the language found in the opening paragraphs 
of his bill, has conformed in a most gratifying degree to the language 
and intent of the new rules in simplifying and abbreviating his bill. 
New rule 18 (198 Fed. xxiii, 115 C. C. A. xxiii) having swept out and 
abolished, in one very brief stroke, the technical forms of pleadings in 
equity, we turn to new rule 25 (198 Fed. xxv, 115 C. C. A. xxv) for 
hints and guidance as to what a bill of complaint should now contain. 
The first paragraph, naturally and properly, follows very closely the 
old requirements as to the names, résidences, etc., of the parties. The 
second paragraph, calling for "a short and plain statement of the 
ground upon which the court's jurisdiction dépends," is, I think, fully 
met by the language of the bill in this case. In short, it allèges the 
fact of the issuance of the patent by the United States Patent Office, 
the several links in the chain of title, which places before the court the 
facts which will enable it to judge on final hearing of the propriety of 
the parties complainant being so named, and the fact that sundry 
acts of infringement hâve been committed within the Southern divi- 
sion of the Eastern district of Michigan. This last, it seems to me, 
is also in entire compliance with paragraph 3, new rule 25, calling for 
a short and simple statement of the facts upon which plaintifï intends 
to rely, "omitting any mère statement of évidence." 

I am of the opinion that the bill as filed is in entire and fair com- 
pHance with both the language and the spirit of the new rules, and 
sufficient to advise défendant, 'to the degree which at this stage of the 
case it is now entitled, of complainants' attitude. 

The motion to dismiss is therefore denied, and that part of new rule 
29 (198 Fed. xxvi, 115 C. C. A. xxvi), calling for the filing of the an- 
swer within five days after the déniai of such a motion as this, must 
be observed. 
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SAWYER et al. T. GRAT et al. 

(District Court, W. D. Wasliiiigton, S. D. Ain-il 10, 1913.) 

No. 1,60G. 

1. raiii.ic Lanus (§ 122*) — Fatents — Suit for Oancellation. 

A pi'ivate iiiriividuïil cannot niuintain a suit for tlie cancellation of 
I)atents to publie lands Issued b.y tlie Uiilted States. 

[Ed. Note.— l<\ir other cases, see Public Lauds, Cent. Dig. §§ ;!39, 340 ; 
Doc. Dig. § 122.*] 

2. ruiîLic Lands (S§ 25, 32*) — Effect of Survey — Entkt dp Uxsurveyed 

Lanus. 

Tlie goveriiment survey créâtes, aiid does not meroly identify, sections 
of land, and a filiiig of sélections of lieu lands by numbered sections 
bpfore surve.v is wholly ineffective. 

ilCd. Note.— For other cases, see Public I^inds, Cent. Dig. §§ 33, 34, 54- 
56 ; Dec. Dig. §§ 25, 32.*] 

3. Public La.\d,s (§ 125*) — Exciiange fob Laniis in Forest Réservation — 

Sélection of Lieu Lands — liiouTS of Applicant. 

TUe ri.2;ht giveu by Act Juue 4, 1807, c. 2, 30 Stat. 36 (U. S. Comp. St. 
1901, p. 1541), to an owner of patonted land witliin a forest réservation 
to surrendcr bis title to the T'nited States and sélect in lieu thereof an 
e(inal (niiiniit,y of otber public lands open to settlement is a substantial 
riglit. and In* the due and regulnr flllng of liis application for such ex- 
ciiange, whcre the land seleeted is of tlie cliaracter conteniplated by the 
act, lie ac(iuires a riglit and iiitercst therein ^vllich will support a suit 
1)1 eiiuity to charge a subséquent patentée as trustée, when througli uiis- 
take of law or fuct the I^ud Department bas not acted on Jiis applica- 
tion. 

Uùl. Note.--For other cases, see Public Lands, Cent. Dig. § 341; Dec. 
Dig. § 125.*] 

In Equity. Suit by W. G. Sawyer and Frances Sawyer, his vvife, 
and .Alfred C. Tuxbury and.Luna B, Tuxbury, his wife, against Ray- 
mond S. Gray and Sena Gray, hi.s wife, W. A. Gray and Lois Gray, 
his Vi'ife, Charles S.' Forbes and Adelaide F. P'orbes, his wife, Frank 
h. Huston, John H. Patten and Dora W. Patten, his wife, W. W. 
Barr and Gertriide G. Barr, his wife, and the Milwaukee Land Com- 
pany. On demurrer to second amended bill for want of equity. 
Overruled. 

Herbert S. Griggs, of Tacoma, Wash., forcomplainants. 
F. M. Dudley and George W. Korte, both of Seattle, Wash., for 
défendant Milwaukee Land Co. 

W. A. Reynolds, of Chehalis, Wash., for défendants Gray. 
Feters & Powell, of Seattle, Wash., for défendants Barr. 

CUSHMAN, District Jndge. This matter is for décision upon the 
demurrer of certain of the défendants to the second amended bill of 
complaint for want of equity. The bill contains the following alléga- 
tions : 

That complainants are citizens of the United States. That, in 1899, 
the State of Washington requested the Department of the Interior, 
pursuant to the act of August 18, 1894, for a survey of certain lands, 

*For other cases f^ee same toplc & § numbkk in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 



SAWYEK V. GEAY 161 

including those in dispute, at which time the latter were unappropri- 
ated, unsurveyed public lands of the United States. The lands were 
surveyed and plat filed April 10, 1901. By the terms of this act the 
State of Washington was allowed until June 9, 1901, to make jts sé- 
lection. It filed its list of sélections June 6, 1901 ; but in this list the 
land in dispute was net included. 

Prior to this F. A. Hyde & Co. hâd obtained patent to certain lands 
in California, which had been included in a forest reserve established 
by the United States, which lands F. A. Hyde & Co. relinquished 
and conveyed to the United States, recording the conveyance, fur- 
nishing an abstract of title thereto, showing chain of title to the land 
so relinquished from the government back to the United States. In 
lieu of the lands so relinquished, March 9, 1900, they made applica- 
tion to the proper land office for the lands in dispute, which were 
then vacant, nonmineral public lands, subject to sélection, and did not 
exceed in area the lands relinquished. 

The Department of the Interior, December 21, 1901, held the ap- 
plication invalid because made during the 60 days allowed, by the act 
for the state's sélection. March 3, 1902, after the 60 days had elapsed, 
Hyde & Co. made another sélection of the lands in question, which 
were then surveyed public lands of the United State«, unappropriated 
and subject to entry and sélection, in lieu of certain other base lands, 
included in a forest réservation, theretofore surrendered to the United 
States government, an abstract of title being furnished with proof, 
showing that such were f ree from incumbrances, with ail taxes paid, 
and complied with ail of the régulations of the Land Department of 
the United States. 

This second application was received by the land office and for- 
warded to the Commissioner of the General Land Office for considér- 
ation and approval. Complairiants are the grantees of Hyde & Co. 
and the applications made by that company were for complainants' 
benefit. On March 21, 1902, the Land Department of the United 
States made an order, suspending ail further proceedings on ail en- 
tries made with the so-called "Hyde script," which order has never 
been revoked and is still. in force. No hearing has been had, or action 
taken by the Land Department since, on complainants' second appli- 
cation. 

In 1906 and 1907, patents were issued for the lands in dispute to 
certain of the défendants and the grantors of the remaining défend- 
ants. Complainants assert that, by each of thèse sélections, they be- 
came the équitable owners of theSe lands. That the défendants had 
knowledge of complainants' prior rights ; but complainants were ig- 
norant, until shortly prior to the commencement of this suit, of the at- 
tempted entry by défendants. 

It is further alleged that the patents were issued by mistake; that 
the United States officiais overlooked the fact that the second applica- 
tion of Hyde & Co. was still pending before the Land Department. 
The prayer is that complainants be decreed the owners, and that it be 
further decreed that défendants hold the title in trust for theni. An 
205 F.— 11 
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alternative prayer is made to hâve the patents to the défendants can- 
celed. 

Complainants rely upon the following authorities: Smelting Co. v. 
Kemp, 104 U. S. 636, 26 L. Ed. 875 ; Turner v. Sawyer, 150 U. S. 
586, 14 Sup. Ct. 192, ^,7 L. Ed. 1189; Bohall v. Dilla, 114 U. S. 47, 

5 Sup. Ct. 782, 29 L. Ed. 61 ; Frisbie v. Whitney, 9 Wall. 187, 19 L. 
Ed. 668; Shepley v. Cowan, 91 U. S. 330, 23 L. Ed. 424; Weyer- 
haeuser V. Hoyt, 219 U. S. 380, 31 Sup. Ct. 300, 55 L. Ed. 258; Gib- 
son v. Chouteau, 13 Wall. 92, 20 L. Ed. 534 : U. S. v. Détroit Lbr. 
Ce, 20O U. S. 321, 26 Sup. Ct. 282, 50 L. Ed. 499; Sioli v. Dreschel, 
199 U. S. 564, 26 Sup. Ct. 154, 50 L. Ed. 311 ; St. Paul Co. v. Wi- 
nona Ce, 112 U. S. 720, 5 Sup. Ct. 334, 28 L. Ed. 872; Duluth R. R. 
V. Roy, 173 U. S. 587, 19 Sup. Ct. 549, 43 L. Ed. 820; Bodly v. Tay- 
lor, 5 Cranch, 191, 3 L. Ed. 75 ; Sanford v. Sanford, 139 U. S. 642, 
U Sup. Ct. 666, 35 L. Ed. 290; Bamard v. Ashlev, 18 How. 43, 15 
L. Ed. 285; Garland v. Wynn. 20 How. 6, 15 L. Ed. 801 ; Sherman 
V. Buick, 93 U. S. 209, 23 L. Ed. 849; Lee v. Johnson, 116 U. S. 48, 

6 Sup. Ct. 249, 29 L. Ed. 570; Bagnell v. Broderick, 13 Pet. 436, 10 
L. Ed. 235; Meader v. Norton, 11 Wall. 442, 20 L. Ed. 184; U. S. 
V. Great Falls Co., 112 U. S. 645, 5 Sup. Ct. 306, 28 L. Ed. 846; Sal- 
omon V. U. S., 19 Wall. 17, 22 L. Ed. 46; Amoskeag Co. v. U. S., 17 
Wall. 592, 21 L. Ed. 715; U. S. v. Smith, 94 U. S. 214, 24 E. Ed. 
115; U. S. V. Peck, 102 U. S. 64, 26 E. Ed. 46; Chicago Co. v. U. S., 
104 U. S. 680, 26 L. Ed. 891 ; U. S. v. State Bank, 96 U. S. 30, 24 
L. Ed. 647; Marine Ins. Co. v. Hodgson, 7 Cranch, 332, 3 L. Ed. 362; 
Veazie v. Williams, 8 How. 161, 12 E. Ed. 1018; McQuiddy v. 
Ware, 20 Wall. 14, 22 E. Ed. 311 ; Williams v. Gibbes, 20 How. 535, 
15 L. Ed. 1013; U. S. v. McClure (C. C.) 174 Fed. 510; U. S. v. 
Hyde et al. (C. C.) 174 Fed. 175 ; Brundy v. Mayfield, 15 Mont. 201, 
38 Pac. 1067; McHenry v. Nygaard, 72 Minn. 11, 74 N. W. 1106; 
Galliher v. Caldwell, 3 Wash. T. 501, 18 Pac. 72; Hedrick v. Atchi- 
son, T. & S. F. R. Co., 120 Mo. 540, 25 S. W. 759; U. S. v. Citizens 
Co., 19 Okl. 585, 93 Pac. 448; Janes v. Wilkinson, 2 Kan. App. 361, 
42 Pac. 735 ; Watt v. Amos, 14 Okl. 178, 79 Pac, 109 ; Brygger v. 
Schweitzer, 5 Wash. 564, 32 Pac. 462; Gage v. Gunther, 136 Cal. 338, 
68 Pac. 710, 89 Am. St. Rep. 141; Hanna v. Haynes, 42 Wash.. 284, 
84 Pac. 861 ; 2 Story on Equity Jur. 694. 

Défendants rely on the following authorities: Doolan v. Carr, 125 
U. S. 618, 8 Sup. Ct. 1228, 31 L. Ed. 844; Caha v. U. S., 152 U. S. 
211, 221, 14 Sup. Ct. 513, 38 L. Ed. 415; Cosmos Co. v. Gray Eagle 
Co., 190 U. S. 301, 309, 23 Sup. Ct. 692, 47 E. Ed. 1064; Smelting Co. 
V. Kemp, 104 U. S. 636, 637, 26 E. Ed. 875 ; U. S. v. Curtner (C. C.) 
38 Fed. 1, at 9-10; James v. Germania Iron Co., 107 Fed. 597, 600, 
46 C. C. A. 476; Le Marshel v. Teagarden (C. C.) 152 Fed. 662, 665, 
666; Durango Land & Coal Co. v. Evans, 80 Fed. 425, 430, 25 C. C. 
A. 523 ; Campbell v. Weyerhaeuser, 161 Fed. 332, 88 C. C. A. 412 ; 
U. S. V. McClure (C. C.) 174 Fed. 510, affirmed 187 Fed. 265; So. 
Pac. R. Co. V. Burlingame, 5 Land Dec. Dept. Int. 415, 417; Robin- 
son V. Forrest, 29 Cal. 317, 325 ; Middleton v. Low, 30 Cal. 596-604, 
605; Bullock v. Rouse, 81 Cal. 590, 22 Pac. 919, 920; Smith v. City 
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of Los Angeles, 158 Cal. 702, 112 Pac. 307, 310; Zeigler v. State of 
Idaho, 30 Land Dec. Dept. Int. 1 ; McFarland v. State of Idaho, 32 
Land Dec. Dept. Int. 107; Kay v. State of Montana, 34 Land Dec. 
Dept. Int. 139; Thorpe et al. v. State of Idaho, 35 Land Dec. Dept. 
Int. 640; Id., 36 Land Dec. Dept. Int. 479; Pacific Live Stock Co. v. 
Isaacs, 52 Or. 54, 96 Pac. 460, 464; Baldwin v. Keith, 13 0kl. 624, 
75 Pac. 1124; Loney v. Scott, 57 Or. 378, 112 Pac. 172, 175, 32 L. R. 
A. (N. S.) 466. 

[ 1 ] Suit to hâve the patents canceled cannot be maintained by com- 
plainants, and will only be entertained on complaint of the United 
States. U. S. v. Throckmorton, 98 U. S. 61, 25 L. Ed. 93; 32 Cyc. 
1051-1055. 

[2] The township plat having been filed in April, 1901, the lands 
in dispute were unsurveyed at the time of the first alleged sélection, 
in March, 1900. The government survey créâtes, not merely identi- 
fies, sections of land. There were no such lands as those described in 
the first application at the time of sélection. U. S. v. Curtner (C. C.) 
38 Fed. 1, at 9 & 10; So. Pac. R. Co. v. Burlingame, 5 Land Dec. 
Dept. Int. 415, 417, and cases cited; Robinson v. Forrest, 29 Cal. 317, 
325 ; Middleton v. Low, 30 Cal. 596, 604, 605 ; Bullock v. Rouse, 81 
Cal. 590, 22 Pac. 919. 920; Smith v. City of Los Angeles, 158 Cal. 
702, 112Pac. 307. 310. 

Act March 3, 1893, c. 208, 27 Statutes at Large, p. 592, provides : 

"That the states of North Dakota, South Dakota, Montana, Idaho, and 
Washington shall hâve a préférence rlght over any person or corporation to 
sélect lands subject to entry by said states granted to said states by the act 
of Congress approved February twenty-second. eighteeii hundred and eighty- 
uine, for a period of sixty days after lands hâve been surveyed and duly 
declared to be subject to sélection and entry under the gênerai land laws of 
the Tlnlted States : And provided further, that such préférence right shall 
not accrue against bona fide homestead or pre-emption settlers on any of said 
lands at the date of filing of the plat of survey of any township In any local 
land oÉBce of said states." 

On May 10, 1893, the Department of the Interior promulgated cer- 
tain régulations to carry this statute into effect. Section 2 provided : 

"During said period of sixty days no person not clalming in virtue of set- 
tlement existing at the date of the filing of the plats, nor corporation, will 
be allowed to enter the lands subject to sélection by the respective states ; 
but the law cannot be held to inhibit, during said period, the sélection of lands 
previously granted to a corporation by Congress, as, for instance, the granted 
sections within the priniary limits of a railroad grant." 16 Land Dec. Dept. 
Int. 462. 

The Lieu Land Act provides: 

"That in cases in which a tract covered by an unperfected bona flde claini 
or by a patent is included within the limits of a public forest réservation, the 
settler or owner thereof may, if he desires to do so, rellnquish the tract to 
the government, and may sélect in lieu thereof a tract of vacant land open 
to settlement not exceeding in area the tract covered by lils claim or patent ; 
and no charge shall be made in such cases for making the entry of recoi'd 
or issuing the patent to eover the tract selected : Provided further, that in 
cases of unperfected claims the requirements of the laws respecting settlement, 
résidence, improvements, and so forth, are complied with on the new claims, 
crédit being allowed for the time spent on the relinquished claims." Act June 



IG4 205 FEDERAL KEPORTEIl 

4. 1897, c. 2, § 1, 30 Stfit. 36, 7 Fed. Stat. Ann. 314 (U. S, Comp. St. 1001, p. 
1541). 

At the time of the first application for thèse lands, in March, 1900, 
they were not subject to sélection. No rights thereto attached by 
reason of the attempted sélection and the applications, therefore, 
were properly rejected by the Interior Department as prematurely 
made. Zeigler v. State of Idaho, 30 Land Dec. Dept. Int. 1; Mc- 
Farland v. State of Idaho, 32 Land Dec. Dept. Int. 107; Kay v. State 
of Montana, 34 Land Dec. Dept. Int. 139; Thorpe et al. v. State of 
Idaho, 35 Land Dec. Dept. Int. 640, 36 Land Dec. Dept. Int. 479. 

Défendants contend that the bill does not allège sufficient facts 
to show a compliance by complainants and their grantors with the 
law and régulations governing the sélection of lands, in lieu of those 
owned in a forest reserve. Under the rules recently promulgated by 
the Suprême Court, sufficient is alleged in this respect: 

"Hereafter it shall be sufiBcient that a blll in etivùty shall contain, In addi- 
tion to the usual caption: « * * Third, a short and simple statement of 
the ultimate faets npon whlch the plaintifl: asks relief, omitting any mère 
statement of évidence." Kule 25. 

See, also, rule 29. 

[3] Défendants earnestly contend that, even if the lands applied 
for were subject to sélection, and the complainants and their grantors 
hâve in ail things complied with such statutes and régulations of the 
Department of the Interior, and even if, in the administration of pub- 
lic lands, the ofiicers of the Interior Department would hâve had au- 
thority to accept the proffered lands and patent those in dispute to 
complainants, yet, by merely making and filing the application and 
offer required, complainants would not acquire such an équitable title 
to or interest in the lands, or so bring themselves into privity with 
the United States as, to entitle them to maintain this suit. To establish 
this contention, défendants rely upon the following décisions: Cosmos 
V. Gray Eagle Co., 190 U. S. 301-310, 23 Sup. Ct. 692, 47 L. Ed. 
1064; U. S. V. McClure (C. C.) 174 Fed. 510; Hoyt v. Weyerhaeuser, 
161 Fed. 324, 88 C. C. A. 404. 

Much that is said in Cosmos v. Gray Eagle Co., if considered apart 
from the facts of that case, supports the défendants' contention. The 
scope of the décision is disclosed in the second syllabus : 

"ïhe courts cannot be called upon, in ndvauce of, and without référence to, 
the action of the Land Uepartment, to détermine the rlght and tltle of a per- 
son, who bas snrrendered lauds under the act of .Tuue 4, 1S97, and selected 
others, in the lands so selected, or to l'ender a final decree determining the 
interest of the parties to the action in such lands, while the ipiestions in re- 
lation to the title are still properly before the Land Department and hâve 
not yet been decided." 

In that case the right to sélect the land depended upon whether it 
was minerai or nonmineral in character — a question which has al- 
ways been held, in acquiring title from the government, to be pecu- 
liarly for the détermination of the Land Department in the first in- 
stance. 

"It will be notieed that the bill in tiiis case allèges the proeeeding before 
the local land otticers, and also that défendants flled a protest, and that the 
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questions raisetî thereby are still before the Land Department and not yet 
décidée]. Tlie complète eciiiital)le title of tlie coiuplainant is not therefore made 
ont, and canuot exist nutll a favorable décision by that departineiit bas been 
made retçardinj; tiie siifficieiicy of conii)lainant's proof of bis rlght to tbe 
selected land. That question tlie department is compétent, and it is its duty, 
to décide. It nuiy be that wlieu the décision of tbe Land Department is made, 
If it be favorable to tbe api.ilicant, the conn.ilete équitable title claimed will 
accrue froni the tinie the sélection of the lands vt'as made in the local land 
office, and when tlie patent subsetiuently Issues the légal title will vest froni 
the time of sélection. But before any décision is made how ean there be an 
équitable title V * * ♦ The ground upon wbicb couiplainant iusists that it 
is the équitable owiier of the land selected is that it has rellnquished a title 
in fee In a forest réservation, and lias selected in lieu tliereof vacant land 
open to settlement, and that tlie local land offlcers duly accepted, recelved, 
and filed the detd of tbe land relinquished, and the afHdavit that the land 
selected was noiiiiiineral, and that the ofRcers duly entered sucli sélection upon 
the officiai records of tlie laml office, and tben and there certified that the 
land selected was fi'ee froni conflict, and that there was no adverse tiling, 
entry, or claiui thereio. Cmniilainant asserts that was ail that it could rea- 
sonably do, tiiat notliing reniaincd on its part to do, and that, when such is 
the case, the eijuitalile title vests. and it is entitlïd to the protection of a 
court of eqnity to préserve aiid défend the title so aciinired. * * * But 
even the complète équitable title asserted by comphiinant niust, as It would 
scem, be based upon the alleged right of the local land olticers to accept the 
deed and approve the sélection, even tliough such approval niay be thereafter 
tlie subject of a review in the nature of an appeal froni the action of the local 
offlcers. There lunst be a décision made somewhere regardlng the riglits as- 
serted by the selector of land uiidcr the act, bel'ore a comiilete équitable title 
to the land eau exist. The mère tiling of papers cannot create such title. The 
application must coniply with and conforni to the statute. and the selector 
cannot décide the «luestion for liiinself. * * * Thèse assertions may or 
may not be triie. Wlio is to décide'?" Cosmos Co. v. Gray Kagle Ce, supra. 

The writer of the opinion half answers his own question in this 
décision, when it is déterminée! that, before patent, the question is to 
be solely determined by the Department of the Interior. Impliedly, 
it is therein decided that, after the issuance of patent, the question 
is to be determined by the court having jurisdiction. 

The foregoing cmotation shows a récognition of the doctrine of re- 
lation, as applicable to a lieu land sélection. In Hoyt v. Weyerhaeus- 
er, supra, relied upon by défendants, it is expressly decided that the 
rule of relation does not so a]3ply. 

If the filing in the local land office of a complète and regular ap- 
plication and sélection of lieu land is not the initiation of a right 
thereto, there would appear to be no reasonable way to détermine the 
better right of two applicants for the same land under the Lieu Land 
Act applicable to forest reserves. In view of the long-established 
rule of "first in time, first in right," in the administration of public 
lands, it certainly is not to be presumed, in the ab.sence of express 
statutory provision to that efïect, that the officers of the Department 
of the Interior are clothed in this matter with a discrétion unchecked 
by any rule of law or equity. 

In United States v. McClure (C. C.) 174 Fed. 510, it was held, as 
outlined by the syllabus : 

"The tender to the Land Department by the holder of the record title to 

land within a forest réservation of a quitclaini deed to such land, to be ex- 

changed for outside land under Act June 4, 1897, c. 2, 30 Stat. 36 (U. 
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Comp. St. 1901, p. 1541), does not vest title thereto in the United States untll 
the deed Is accepted and the exchange approved, nor does sueh tender deprlve 
a court of jurisdiction of a suit by the United States to cancel the patent to 
such land for fraud; the Land Department having no power to détermine 
such question." 

In the body of the décision, it is said : 

"Until the deed is accepted, the owner of tlie land offered in exchange re- 
tains tltle thereto, either légal or équitable, and the Land Department has 
no authority to détermine the validity of the tltle offered, if It Is détective, 
or there is some adverse claim thereto. H. H. Goetjen, .32 Land Dec. Dept. 
Int. 209. AU that it can do in such a case is to refuse to accept the deed and 
make the exchange. Its jurisdiction over the matter, so far as the tltle Is 
coneerned, ends when It ascertalns that there is a defect or irregularlty 
therein. Its duty is to then reject the deed, leavlng the controverted question 
of title to be determined in some approprlate proceedlug in a tribunal liavlug 
jurisdiction thereof." 

This language must be considered in the light of the question be- 
fore the court for détermination. 

The case of Hoyt v. Weyerhaeuser, 161 Fed. 324, 88 C. C. A. 404, 
though concerning the effect of a railroad Heu land sélection on ac- 
count of lands lost in the place limits, cannot be distinguished in 
principle from the case now to be determined. The scope of that 
décision, so far as applicable to this case, is disclosed by the first 
and sixth syllabi: 

"The right to particular tracts of indenmlty land uuder such a grant vests 
in the Company upon the approval by the Secretary of the Interior of the 
company's sélection of them, and neither this rlglit nor the tltle thereunder 
relates back so as to dlvest the rlghts of prior entrymen or purchaaers of 
the land under the gênerai land laws of the United States. « • « 

"The land in question was withln indemnlty limits under the grants to the 
Northern Pacific Railroad Company, * * * and the Secretary had with- 
drawn and suspended it from entry and sale. The company had flled its 
sélection of this land, but the Secretary had not approved it. Thereupon 
Jones enfered and pald for It under the Tlmber and Stone Acts. Act June 
;5, 1S78, c. 151, 20 Stat. 89 (U. S. Comp. St. 1901, p. 1345), * * * and Act 
Aug. 4, 1892, c. 375, 27 Stat. 348 (U. S. Comp. St. 1901, p. 1434). * * * 
Tliereafter the Secretary approved the railroad company's sélection and Is- 
sued a patent for the land to that eonipany." 

This case is no longer authority on the point hère involved, iiaving 
been reversed by the Suprême Court (Weyerhaeuser v. Hoyt, 219 U. 
S. 380, 31 Sup. Ct. 300, 55 L,. Ed. 258), in which décision it is said: 

"It is also beyond dispute that, as the only method provlded by the granting 
act for executing the grant in this respect was a sélection of the Heu lands 
by the railroad company, subject to the approval of the Secretary of the In- 
terior, a construction which would deprive the railroad company of its sub- 
stautlal right to sélect, and would reuder nugatory the exertlon of power of 
the Secretary of the Interior to approve Jawful sélections when made, would 
ûestroy the right which it was the purpose of Congress to confer. That the 
effect of holding that lands lawfully embraced In a llst of sélections, duly 
tiled and awalting the approval of the Secretary of the Interior could, in the 
Intérim, be appropriated at will by others would be destructive of the right of 
sélection, Is not only theoretically apparent from the mère statement of the 
proposition, but has moreover in actual expérience been found to be the prac- 
tical resuit of carrying that doctrine into effect. See [application of Case of 
Sjoli y. Dre.schelJ 25 Op. Attys. Gen. 032. Considering the language of the 
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granting act from a narrower point of view, a like conclusion Is In reason 
rendered necessary. The right to sélect withln indemnity limits was conferred 
to replace lands granted in place, which were lost to the railroad company 
because removed from the opération of the grant of lands in place by reason 
of the existence of the rights of others originating before the definite location 
of the road. The right to sélect withln indemnity limits excluded lands to 
which rights of others had attached before the sélection, and hence simpry 
required that the sélection, when made, sliould not include lands which at that 
time were subject to the rights of others. The requirement of approval by the 
Secretary consequently imposed on that officiai the duty of determining 
whether the sélections were lawful at the time they were made, which is in- 
consistent wlth the theory that any one could appropriate the selected land 
pending action of the Secretary." 219 U. S. pages 387, 388, 31 Sup. Ct. page 
303, 55 L. Ed. 258. 

"In ail snch cases the flrst in time in the commencement of proceedings for 
the acquisition of the title, when the same are regularly followed up, is 
deemed to be the flrst In right. 219 U. S. page 389, 31 Sup. Ot. page 304, 55 
L. Ed. 258. 

"Under this législation the company was, by the direction or régulations of the 
Secretary of the Interior, required to présent at the local land office sélections 
of indemnity lands, and thèse sélections, when presented conformably to snch 
direction or régulations, were to be entertalned and noted or recognized on the 
records of the local office. When this was done, the sélections became lawful 
flllngs ; and whlle, until approved and patented, they would remain subject to 
examination, and to rejection or cancellatlon where found for any reason to 
be unauthorized, they, like ail other ffiings, were entltled to récognition and 
protection so long as they remalned undisturbed upon the records." 219 U. 
S. pages 391, 392, 31 Sup. Ct. pages 804, 805, 55 L. Ed. 258. 

"In fact, a railroad Indemnity sélection, presented In accordance wîth de- 
partmental régulations and accepted or recognized by the local officers, has 
heen uniformly recognized by the Land Department as having the same 
ségrégative eftect as a homestead or other entry made under the gênerai land 
laws. 219 V. S. page 392, 31 Sup. Ct. page 305, 55 L. Ed. 258. 

"In none of the cases, moreover, was the well-settled doctrine of this court 
as to relation, even by remote implication, questioned." 219 U. S. page 393, 31 
Sup. Ct. page 305, 55 L. Ed. 258. 

That this décision is controUing of the présent case is further 
shown by the dissenting opinion of two of the justices, wherein is 
pointed eut the full scope and effect of the décision. To the same 
effect is the late case of Rasmus K. Svor v. Catherine M. Morris, 
227 U. S. 524, 33 Sup. Ct. 385, 57 L. Ed. , decided by the Su- 
prême Court February 24, 1913. 

In Campbell v. Weyerhaeuser, 161 Fed. 332, 88 C. C. A. 412, the 
same court rendering the décision as in Hoyt v. Weyerhaeuser, it 
was decided, where a person repeatedly filed under the Timber and 
Stone Acts, his application to enter the land, but the officers of the 
Land Department rejected his application each time, and refused 
to permit him to enter the land, subsequently patenting it to another, 
that the former had not thereby placed himself in privity with the 
United States in title, before a patent issued to another, and may not 
maintain a bill in equity to charge the title under the patent with 
a trust in his favor. 

The Suprême Court, in affirming this décision, declined to place the 
affirmance on the ground upon which it was decided in the Court of 
Appeals : 

"The Court of Appeals held that Campbell acquired no équitable interest 
in the land by his application, and the déniai thereof, and conseijuently he 
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could iiot maintain a bill in equlty to charge the title xmûev tlie patent Is- 
sued to the railroad cbmpany upon a sélection of a tract as lieu land, and 
affirmed the deeree of the Circuit Court disniissing the bill. As iu auy event 
the décision rendered in tlie Hoyt Case is décisive of tliis, we Iiold tliat the 
bill was rightly disuùssed, and the deeree of the Circuit (!ourt of Appeals is 
therefore affirmed." 219 U. S. 425, 31 Sup. Ct. 321, 55 L. Ed. 279. 

The extracts which hâve been given from the opinion in Weyer- 
haeuser V. Hoyt show that the Suprême Court's ruHng was basecl 
upon two grounds — the broad ground that Congress intended to con- 
fer a substantial right upon the railway in giving it this right to 
make lieu land sélection, which would be defeated if it were held 
that a sélection, in ail things regular, created no interest in the land. 
The court reached the same conclusion on the further ground that 
even a narrow construction of the act showed the same reason and 
intent, becatise the means provided to be employed — that is, the re- 
quirement of the approval of the Secretary of the Interior to déter- 
mine whether the selected lands included those in which the rights 
of others had attached prior to sélection — would be useless if no 
right attached upon sélection. 

The right to lieu land sélections, on account of lands individually 
owned and included in a forest reserve, is a substantial right. It 
cannot be but that Congress intended to confer a substantial and val- 
uable advantage upon the landholder in forest reserves. It was to 
the advantage of the United States to get the settlers out of the re- 
serves, that the danger from fires, and perhaps other sources, might 
be lessened, and the care for and development of the réservations 
to the best advantage attained. At the same time, Congress could 
not but realize, in surrounding the land of the individual with a 
réservation, thereby isolating the settler and his land, separating it 
and him from ail possible proximity to commercial and social develop- 
ment, markets, schools, churches, and many other things that man, 
with his social instincts, requires and values, that thereby substantial 
advantages to the individual landholder had been eut ofif. By the 
Lieu Land Act it was intended to, at least in part, restore thèse ad- 
vantages of which he had been deprived by the création of the forest 
reserve. 

It is true that, in the case of the railway, it had lost entirely the 
base land in the place limits for which it made its sélection in the in- 
demnity limits. In the forest reserve, the individual retains the title 
until the exchange with the government is completed; but ail the 
substantial advantages he had a right to build upon in acquiring it 
are lost by the incltiding of his land in the government forest. That 
which is left is but a shadow. True, it enables him to forbid others 
entering upon his land, but that is about ail. 

The second ground of the Suprême Court's ruling is also found 
in this case. The act of June 4, 1897, provides : 

Tlie applicaut "may sélect in lieu thereof a tract of vacant laud open to 
settlement not exceediiig iu area tlie tract covered by his claim or patent; 
and no cliarge slmll be made in such cases for makiiig the entry of record or 
issuing the patent to cover tlie tract selected." 7 Fed. St Ann. 318. 
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Rule 18, promulgated by the Interior Department under this act 
(24 Land Dec. Dept. Int. ^89, at 593), provides: 

"18. Alt applications for change of entry or settlement must be forwarded 
b.v the loeal offlcers to the Coinniissioner of the General Land Office for con- 
sidération, together witli a report as to th(! status of the tract applied for." 

The courts will take judicial notice of department rules. Caha v. 
U. S., 152 U. S. 211. 221; 14 Sup. Ct. 513, 38 L. Ed. 415; Cosmos 
Co. V. Gray Eagle Co., 190 U. S. 301, 309, 23 Sup. Ct. 692, 47 L. 
Ed. 1064. 

Of what benefit or effect could be the considération by the Com- 
missioner of the General Land Office of the status of the land applied 
for, whether vacant or open to settlement at the time of the sélection, 
or not, if the sélection itself vests in the applicant no substantial right 
or équitable interest? If it does not do so, the mère report of the 
status of the tract at the time the local officer made his report would 
be no guide for any purpose. It would be a vain thing. 

Whether, after having suspended entries under the Hyde script, 
without détermination of its validity, the action of the Department 
of the Interior is considered as an intentional disregard of the Hyde 
& Co. filing, or that it was overlooked and forgotten by the offîcers 
of that department, directly charged to be the fact in the bill — that 
is, whether viewed as a mistake of law or fact — the allégations of the 
bill are sufficient. Germania Iron Co. v. U. S., 165 U. S. 379, at 
385, 17 Sup. Ct. 337, 41 L. Ed. 754. 

Défendants contend the bill shows that complainants hâve bepn 
guilty of lâches in not compelling the Interior Department to vacate 
the order suspending entries on the Hyde script, and, further, com- 
pelling that department to act upon complainants' sélections prior to 
the issuance of patent to the défendants and their grantors. The 
question of lâches is affected and qualified to such an extent by the 
surrounding circumstances that it will not be presumed, and the com- 
plainants forced to négative it, unless a clear case is presented. 

Demurrer overruled. 
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(District Court, W. B. Washington. S. V. April 28, 1913.) 

Ko. 1,241 

GoMMEKCE (§ 10*) — Masieb AND SERVANT (§ ICVi. Xew, vol. 16 Key-Xo. Séries) 

— SXATE WOBKMEN'S C0MPEK.9ATI0N AcT — CoNSTlTUTIONALITY. 

?the Washington Workmen's Compensation Act (Laws Wash. 1911, c. 
74), which substitutes a System of state compensation for ail private 
rights of action in case of injury to a workman engaged in any of the 
occupations specified, is wlthin the police povvers of the state, is consti- 
tutlonal and valid, and extends to workmen employed in Interstate com- 
merce by water, in the absence of any congressional législation on the 
subject. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 8; Dec. Dig. 
§ 10.*] 

•For other cases see same topic & S mumeer in Dec. & Am. Dlgs. 1007 to date, & Rep'r Indexer 
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At Law. Action by J. L. Stoll against the Pacific Coast Steamship 
Compa'ny. On demurrer to affirmative défense. Overruled. 

Arnold & Mitchell, o£ Tacoma, Wash., for plaintiff. 
Farrell, Kane & Stratton, of Seattle, Wash., for défendant. 

CUSHMAN, District Judge. This is a suit for personal injuries 
alleged to hâve been suffered by the plaintiff at Tacoma, while em- 
ployed receiving and storing cargo aboard a ship ; that is, a stevedore. 
The plaintiff is a citizen of Washington, while the défendant is a Cali- 
fornia corporation and interstate water carrier between the ports of 
Puget Sound and those in other states and territories of the United 
States. The matter is before the court on demurrer to an affirmative 
défense, alleging that the employment in which plaintiff was engaged 
at the time of his injury was covered by a Washington law for the 
compensation, by the state, of injured workmen. This law recites 
and provide»: 

"Tlie comiHou-law System goveinliig tlie remedy of workmen against ein- 
ployers for Injuries received in liazarUous worI<; is ineonsistent with modem 
industrial conditions. In practice it proves to be economically unwise and un- 
falr. Its administration lias produced the result tliat little of the eost of tlie 
employer has reached the worknian and that little only at large expense to the 
publie. The remedy of the workman has been uncertaiii, slow and inadéquate. 
Injuries in such works, fornierly occasional, hâve become fréquent and In- 
eritable. The welfare of the state dépends upon its industries, and even more 
upon the welfare of its wageworker. ïhe state of Washington, therefore, ex- 
erclsiiig herein its police and sovereign power, déclares that ail phases of the 
premises are withdrawn from private controversy, and sure and certain relief 
for workmen, injured in extrahazardous work, and their familles and depeiid- 
ents, is hereby provided regardless of question of fault and to the exclusion 
of every other remedy, proceeding or compensation, except as otherwise pro- 
vided in this act ; and to that end ail civil actions and civil causes of action 
for such Personal injuries and ail jurisdlctlon of the courts of the state over 
Kuch causes are liereby abolished, except as lu this act provided. * * • " 
Section 1, Laws 1911, pp. 345, 34C. 

"insomucli as industry should bear the greater portion of the burden of tlie 
cost of its accidents, eacli employer shall, prior to .Tanuary 15th of each yeav, 
pay into the state treasury, in accordance wlth tlie foUowing schedule, a suni 
equal to a percentage of lus total pay roll for that year, to wit (the sauie 
lielng deemed the iiiost accurate method of équitable distribution of burden iii 
proportion to relative hazard) : [Settlng ont table of percentage of wages to 
be paid in varlous industries.] * * * 

"The fund thereby created sliall be termed the 'accident fuud,' which sliail 
be devoted excluslvely to the purpose specifled for it in this act. * * * " 
Section 4, Laws 1911, pp. 349, 352. 

"Each workman who sliall be injured whether upon the premises or at the 
plant or, he being iu the course of his employment, away from the plant of 
his employer, or his famlly or dependents in case of deatli of the workman, 
shall recelve out of the accident fuud compensation In accordance wlth the 
following schedule, and, except as iu this act otherwise provided, such pay- 
ment shall be In Heu of auy and ail rlghts of action wliatsoever against any 
persou whomsoever. * * • •• Section 5, Laws 1911, p. .'556. 

"The provisions of this act shall apply to employers and workmen engaged 
in intrastate and also in interstate or foreign commerce, for whom a rule 
of liablllty or method of compensation has been or may be establlslied by the 
(îongress of the United States, only to the extent that tlielr inutual connection 
with intrastate work niay and shall be clearly separable and dlstlnguisliable 
from interstate or foreign commerce, except that any sucli employer and auy 
of his workmen working only in this state may, wlth the approval of the de- 
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partment, and so far as not forbidden by any act of Congress, voluntarlly 
accept the provisions of this act by filing written acceptances with the dé- 
partaient. Sucb acceptances, when filed witli and approved by the depart- 
ment, shall subject tlie acceptors irrevocably to the provisions of this act to 
ail intents and purposes as if they had ))een originally included in its terms. 
Payment of preminm shall be on the basis of the pay roU of the vporkmen wlio 
accept as aforesaid. * * • " Section 18, p. 367. 

"Any employer, vcorkman, beneficiary, or person feeling aggrieved at any 
décision of the department afïecting his interests under this act may bave the 
same reviewed by a proceeding for that purpose. In the nature of an appeal, 
Initiated in the superior court of the county of his résidence (except as other- 
wise provided in subdivision (1) of section numbered 5) in so far as such 
décision rests upon questions of fact, or of the proper application of the pro- 
visions of this act, it belng the Intent that matters restlng in the discrétion of 
the department shall not be subject to revievr. The proceedings in every such 
appeal shall be Informai and summary, but full opportunlty to be heard shall 
be had before judgment is pronouneed. No such appeal shall be entertained 
unless notice of appeal shall hâve been served by mail or personally upon 
some member of the commission within twenty days foUowing the rendition 
of the décision appealed from and communication thereof to the person af- 
fected thereby. No bond shall be required, except that on appeal by the em- 
ployer from a décision of the department under section 9 shall be ineffectuai 
unless, within flve days foUowing the service of notice thereof, a bond, with 
surety satisfactory to the court, shall be filed, conditioned to perform the 
judgment of the court. Except In the case last named an appeal shall not 
be a stay. The calling of a jury shall rest in the discrétion of the court ex- 
cept that in cases arising under sections 9, 15 and 16 either party shall be 
entitled to a jury trial upon demand. It shall be unlawful for any attorney 
engaged in any such appeal to charge or recelve any fee therein in excess of 
a reasonable fee, to be fixed by the court in the case, and, if the décision of 
the department shall be reversed or modifled, such fee and the fées of médical 
and other witnesses and the costs shall be payable out of the administration 
fund, if the accident fund is affected by the litigation. In other respects the 
practice in civil cases shall apply. Appeal shall lie from the judgment of the 
superior court as in other civil cases. The attorney gênerai shall be the legâl 
adviser of the department and shall represent It in ail proceedings, whenever 
so requested by any of the commissioners. In ail court proceedings under or 
pursuant to this act the décision of the department shall be prima facie cor- 
rect, and the burden of proof shall be upon the party attackiug the same." 
Section 20, pp. 368, 369. 

Plaintiff's points and authorities are as follows: 

PlaIntifC bas a right to hâve his controversy with the défendant determined 
in the United States District Court. Sections 1 and 2, article 3, Constitution 
of the United States. 

The Washington act interfères with Interstate commerce. Section 8, article 
1, Constitution of the United States; Gloucester Ferry Co. v. Pennsylvania, 
114 U. S. 196, 5 Sup. et. 826, 29 L. Ed. 158; House RoU No. 20,310; Act 
April 22, 1908, 35 S. L. 65, c. 149 (U. S. Comp. St. Supp. 1909, p. 1171), 
amended by Act April 5, 1910, 36 Stat. at L. 291, c. 143 (U. S. Comp. St. Supp. 
1911, p. 1324); Mondou v. N. T., etc., R. Co., 223 U. S. 1, 32 Sup. Ct. 169, 
56 L. Ed. 327, 38 L. R. A. (N. S.) 44 ; Employers' Liabllity Cases, 207 U. S. 
463, 28 Sup. Ct. 141, 52 L. Ed. 297 (construing Act Juue 11, 1906, 34 Stat. 
at L. 232, c. 3073 [U. S. Comp. St. Supp. 1911, p. 1316]). 

The act deprives both plaintiff and défendant of property without due pro- 
cess of law, in violation of the fifth and fourteenth amendments to the Con- 
stitution, and section 3, article 1, Déclaration of Rights, Washington State 
ConsUtution. Hibben v. Smith, 191 U. S. 310, 24 Sup. Ct. 88, 48 L. Ed. 195 ; 
Trustées Dartmouth Collège v. Woodward, 4 Wheat. 518, 4 L. Ed. 629; Ex 
parte Wall, 107 U. S. 265, at 289, 2 Sup. Ct. 569, 27 L. Ed. 552 ; Hovey v. 
Elliott, 167 U. S. 409, 17 Sup. Ct. 841, 42 L. Ed. 215 ; 8 Enc. of Law & Pro., 
1081, footnote 58 ; HoUlen v. Hardy, 169 U. S. 360, 18 Sup. Ct. 383, 42 L. Ed. 
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780; Ives v. So. Buffalo Ry. Co., 201 N. Y. 2T1, 94 N. B. 431, 34 L. R. A. 
(N. S.) 162, Ann. Cas. 1912B. 156; Zlegler v. S. & N. Ala. K. Co., 58 Ala. 594; 
Jeusen v. Union Pac. Ry. Ce, 6 Utali, 253, 21 Pac. 904, 4 h. R. A. 724 ; All- 
geyer v. Louislana, 165 U. S. 578, 17 Sup. Ct. 427, 41 L. Ed. 833 ; In re Aubrey, 
r,6 Wash. 308. 78 Pac. 900, 104 Am. St. Rep. 952, 1 Aun. Cas. 927; State v. 
Brown, 37 Wash. 97. 79 Pac. 635, 68 L. R. A. 8S9, 107 Am. St. Rep. 798; 
Davidson v. New Orléans, 96 U. S. 97. 24 U VaI. 616; Chicago, &:c., R. II. 
V. Chicago, 106 U. S. 22((. 17 Sup. Ct. 581, 41 L. Kd. 979; Fayerweather v. 
Ritch, 195 U. S. 276. 25 Sup. Ct. 58, 49 L. Ed. ]93; Oregon R. & N. Co. v. 
Smailey, 1 Wash. 206, 23 Pac. 1008, 22 Am. St. Rep. 143; Jollife v. Brown, 
14 Wash. 155, 44 Pac. 149, 53 Am. St. Rep. 868 ; Wadsworth v. Union Pac. Ry. 
Co., 18 Oolo. 600, 33 Pac. 515. 23 L. R. A. 812, 36 Am. St. Rep. 309 ; Cottrel 
V. U. P. Ry. Co., 21 Pac. 416 ;i Thompson v. N. P. Ry. Co., 8 Mont. 270, 21 
Pac. 25; Atchlson, etc., Ry. Co. v. Baty, 6 Neb. 37, 29 Am. Rep. 356; Angle 
V. Chicago, St. P., M. & O. R. Co., 151 U. S. 1, 14 Sup. Ct. 240, 38 L. Ed. 55 ; 
20 Am. & I^ng. lînc. of Law (2d i:d.) 54 ; Braydon v. Stewart (Eng.) 2 Macq. 
II. L. 30 ; Walker v. Bolling, 22 Ala. 294 ; Ilarrison v. Central R. Co., 31 X. 
J. Law, 293; Faulkner v. Erie R. Co., 49 Barb. (N. Y.) 324; Hallower v. 
Heney, 6 Cal. 209 ; Chicago, etc., R. Co. v. Minnesota, 134 V. S. 418, 10 Sup. 
Ct. 462, 33 L. Ed. 970. 

The act deprives the plaintiff of the right to trial by jury, guaranteed by 
the seventh amendment to the Constitution of the United States and section 
21, article 1, of the Constitution of the state of Washington. Parsons v. 
Bedford, 3 Pet. (28 U. S.) 433, 7 L. Ed. 732 ; State ex rel. Clark v. Neterer, 
.33 Wash. 535, 74 Pac. 668; Dacres v. O. R. & N. Co., 1 Wash. 525, 20 Pac. 
601 ; State ex rel. MuUen v. Doherty, 16 Wash. 3S2, 47 Pac. 958, 58 Am. St. 
Rep. 39; Graves v. N. P. Ry. Co., 5 Mont. 556. 6 Pac. 16, 51 Am. Rep. 81; 
Fairchild v. Rich, 68 Vt. 202. 34 Atl. 692 ; East Kingston v. Towle, 48 N. H. 
57, 97 Am. Dec. 575, 2 An:. Rep. 174 ; No. Penn. Coal Co. v. Snowden, 42 Pa. 
488, 82 Am. Dec. 530; Plimpton v. Somerset, 33 Vt. 283; King v. Hopkins, 
57 N. H. 334. 

The act is not within the police power of the state. 22 Am. & Eng. Enc. of 
Law (2d Ed.) 569 ; The License Cases, 5 How. (46 U. S.) 504, 12 L. Ed. 256 ; 
Lake Shore, etc., R. Co. v. Smith, 173 U. S. 685, 19 Sup. Ct. 565, 43 L. Ed. 
,585; Railroad Co. v. Hu.sen, 95 U. S. 465, 24 L. Ed. 527; Slaughter House 
Cases, 16 Wall. 36. 21 L. Ed. 394 ; Lawton v. Steele, 152 U. S. 133. 14 Sup. 
Ct. 499, 38 L. Ed. 385; Lochner v. New York, 198 U. S. 45, 25 Sup. Ct. 539, 
49 L. Ed. 937, 3 Ann. Cas. 1133 ; Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. 
Ct. 1064, 30 L. Ed. 220 ; State v. Brown, 37 Wash. 97, 79 Pac. 635, 68 L. R. 
A. 889, 107 Am. St. Rep. 798; lier v. Ross, 64 Neb. 710. 90 N. W. 809, 57 
L. R. A. 895, 97 Am. St. Rep. 676: Holden v. Hardy, 169 U. S. 366, 18 Sup. 
Ct. 383, 42 L. Ed. 780; Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 
31 L. Ed. 205. 

The act dénies the equal protection of the law, guaranteed by the fourteenth 
amendment to the Constitution of the United States. Cottlng v. Kansas City 
Stock Yards Co. (Cotting v. Godard) 183 U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92. 

The act imposes a tax for a private and not a public purpose. Cooley on 
Taxation (3d Ed.) 84 ; Bush v. Board of Supervisors, 159 N. Y. 212, 53 N. E. 
1121, 45 L. R. A. 556, 70 Am. St. Rep. 538 ; Loan Association v. Topeka, 87 U. 
S. (20 Wall.) 655, 22 L. Ed. 455; Dodge v. Mission, etc., 107 Fed. 827, 46 
G. C. A. 661, 54 L. R. A. 242; Mead v. Inhabitants of Acton, 139 Mass. 341, 
1 N. E. 413; Kingman v. City of Brockton, 153 Mass. 255, 26 N. E. 098, 11 
L. R. A. 123 ; Deerlng v. Peterson, 75 Mlnn. 118, 77 N. W. 568 ; Lucas County 
V. State, 75 Ohlo St. 114, 135, 78 N. B. 955. 

The fédéral courts should not consider the state décision, upholding the 
law, as controlUng upon any question iuvolved, because the state décision was 
upon a moot case. State ex rel. Davis-Smltli Co. v. Clausen, 65 Wash. 156, 
117 Pac. 1101, 37 L. R. A. (N. S.) 466 ; Mills v. Green, 159 U. S. 651, 16 Sup. 
et. 132, 40 L. Ed. 293. 

1 Reported in ftiU In the Pacific Reporter ; reported as a mémorandum dé- 
cision vv'ithout opinion in 2 Idaho (Hasb.) 576. 
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Defendant's points and authorities are as f ollows : 

Origiu, growth, and présent problems of tlie law of négligence as «iïecting 
the employer and. employé. WhlgnKU'e's Essay on Légal Kesponsibllity for 
Tortious Aets, Its History, 3 Select Essays on Anglo-American Légal History, 
p. 474 et seq., 509 et seq., 507 ; Street, Foundations of Légal Liability, vol. 
1, p. T6 ; pp. 52-59, 77, 78 ; Castle v. Duryee, *41 N. Y. 169 ; Priestley v. Fow- 
1er, 3 Meeson & Wellsby, 1 : Murray v. South Carolina R. R. Co., 1 McMul. 
(S. C.) 385, 36 Am. Dec. 268; Farwell v. Boston, etc., R. R. Corporation, 4 
Metc. (Mass.) 49, 38 Am. Dec. 339 ; Johnson v. Southern Pacific Ry. Co., 
196 U. S. 1, 25 Sup. et. 158, 49 L. Ed. 363 ; Muller v. Oregon, 208 U. S. 412, 
28 Sup. et. 324, 52 L. Ed. 551, 13 Ann. Cas. 957 ; Xoble State Bank v. Haskell, 
219 U. S. 104, 31 Sup. et. 188, 55 L. Ed. 112, .32 L. R. A. (N. S.) 1062, Ann. 
Cas. 1912A, 487 ; Zacher on American Industries (May, 1911) p. 10 ; Compen- 
sation for Industrial Accidents, at a Conférence of Commissioner.s of Différent 
States heîd in Chicago, 1910, by A. T. Saunders. 

The act of the Washington Législature is only a reasonable exercise of the 
state's police power. Raihvav Co. v. Mower, 16 Kan. 573; Commonwealth v. 
Alger, 7 Cush. (Mass.) 53; ïhorpe v. Rutland, etc., R. R. Co.. 27 Vt. 149, 62 
Am. Dec. 625; RaiUoad Co. v. Husen, 95 U. S. 465, 24 L. Ed. 527; People v. 
King, 110 N. y. 418, 18 N. E. 245, 1 L. R. A. 293, 6 Am. St. Rep. 389 ; C, B. 
& Q. Ry. Co. V. Illinois, 200 U. S. 561, 26 Sup. Ct. 341. 50 L. Ed. 596, 4 Ann. 
Cas. 1175 ; Crowley v. Christensen, 137 U. S. 86, 11 Sup. Ct. 13, 34 L. Ed. 620 ; 
Munn V. Illinois, 94 U. S. 113, 24 L. Ed. 77; Barbier v. Connolly, 113 U. S. 
31, 5 Sup. Ct. 357. 28 L. Ed. 923 ; In re Kemmler, 136 V. S. 436, 10 Sup. Ot. 
930, 34 L. Ed. 519; Camfleld v. TJ. S., 107 U. S. 518, 17 Sup. Ct. 864. 42 L. 
Ed. 260 ; Karasok v. Peler, 22 Wash. 419, 61 Pac. 30, 50 L. R. A. 345 ; State 
V. Garey, 4 Wash. 427, 30 Pac. 729 ; Smith v. Spokane, 55 Wash. 221, 104 Pac. 
249, 19 Ann. Cas. 1220 ; McGehee on Due Process of Law, p. 301 ; State v. 
Buehanan, 29 Wash. 602, 610, 611, 70 Pac. 52. 59 L. R. A. 342. 92 Am. St. 
Rep. 930 ; People v. StroUow, 191 N. Y. 42, 83 N. E. 573 ; Driscoll v. Allls- 
Chalmers Co., 144 Wis. 451, 129 >f. W. 401. 408 ; Holden v. Hardy, 169 TJ. S. 
366, 387, 18 Sup. Ct. 383, 42 L. Ed. 780; JIcGehee on Due Process of Law, 
p. 362; Bowes v. Aberdeen, 58 Wash. 542, 109 Pac. 369, 30 L. R. A. (N. S.) 
709; Chicago, etc., Ry. Co. v. Ross, 112 U. S. 377, 5 Sup. Ct. 184, 28 L. Ed. 
787. 

The guaranty of due process of law does not limit the exercise of police 
power. Freund. Police Power, §§ 20, 63 ; Barbier v. Connollv. 113 V. S. 31, 
5 Sup. Ct. 357, 28 L. Ed. 923 ; Jones v. Brlm, 165 V. S. 180, 17 Sup. Ct. 282, 
41 L. Ed. 677 ; L'Hote v. New Orléans. 177 U. S. 587, 20 Sup. Ct. 788, 44 L. 
Ed. 899; Cunnius v. Reading School District, 198 U. S. 469, 25 Sup. Ct. 721, 
49 L. Ed. 1125, 3 Ann. Cas. 1121; McGehee on Due Proeess of Law, pp. 306, 
308 ; Gundling v. Chicago, 177 U. S. 183, 20 Sup. Ct. 633, 44 L. Ed. 725 ; Mc- 
Lean v. Arkansas, 211 U. S. 547. 29 Sup. Ct. 206, 53 L. Ed. 315; Atkin v. 
Kausas, 191 U. S. 207, 223, 24 Sup. Ct. 124, 48 L. Ed. 148 ; McDaniels v. Con- 
nelly Shoe Co., 30 Wash. 554, 71 Pac. 37, 60 L. R. A. 947, 94 Am. St Rep. 889 ; 
Hurtado v. California, 110 V. S. 516, 4 Sup. Ct. 111, 292, 28 L. Ed. 232 ; Mur- 
ray V. Land, etc., Co., 18 How. 273, 15 L. Ed. 372; State ex rel. O. R. & N. 
Co. V. Railroad Commission, 52 Wash. 17, 100 Pac. 179; Twinlng v. New 
Jersey, 211 U. S. 78, 98, 29 Sup. Ct. 14, 53 L. Ed. 97. 

The act is within the police power of the state, both as to provisions con- 
cerning the burden put upon the employer and the limitations in rlght glven 
the employé. Missouri Pac. Ry. Co. v. Mackey, 127 V. S. 205, 8 Sup. Ct. 1161, 
32 L. Ed. 107; Mobile, etc., R. R. Co. v. Turnipseed. 219 U. S. 35, 31 Sup. 
Ct. 136, 55 L. Ed. 78, 32 L. R. A. (N. S.) 226, Ann. Cas. 1912A. 463; Kiley 
V. Chicago, etc., By. Co., 138 Wis. 215, 119 N. W. 309, 120 N. W. 756; Dit- 
l>erner v. Chicago, etc., Ry. Co., 47 Wis. 138, 2 N. W. 69 ; Missouri Pac. Ry. 
Co. V. Haley, 25 Kan. 35 ; Missouri Pac. Ry. Co. v. Mackey, 33 Kan. 298, 6 
Pac. 291; Bucklew v. Central lowa Ry. Co., 64 lowa, 603, 21 N. W. 103; 
McAunich v. M. & R. Co., 20 lowa, 338; Mining Co. v. Firstbrook, 36 Colo. 
498, 86 Pac. 313, 10 Ann. Cas. 1108; Deppe v. Railroad Co., 36 lowa, 52; 
Peirce v. Van Dusen, 78 Fed. 693, 24 C. C. A. 280, 69 L. R. A. 705 ; Campbell 
V. Cook, 86 Tex. 630, 26 S. W. 486, 40 Am. St. Rep. 878 ; Thompson v. Bank- 
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ing Co., 54 Ga. 509; Kailroad Co, v. Ivey, 73 Ga. 499; Missouri Pacific Ry. 
Co. V. Castle, 172 Fed. 841, 97 C. 0. A. 124; Rallroad Co. v. Sttll, 19 III. 499, 
71 Am. Dec. 236 ; Rallroad Co. v. Jacobs, 20 111. 478 ; Railroad v. Sweeuey, 
52 m. 325 ; Railroad Co. v. Johnson, 116 111. 206, 4 N. E. 381 ; Coal Co. v. 
Abbott, 181 m. 495, 55 N. E. 131 ; Coal Co. v. Denman, 185 111. 413, 57 N. E. 
192, 76 Am. St. Rep. 45 ; Western Coal Co. v. Beaver, 192 111. 333, 61 N. E. 
;î35; Christian v. Railway Co., 120 Ga. 314, 47 S. E. 923; Railroad Co. v. 
Wigglns, 113 Ga. 842, 39 S. B. 551, 61 L. R. A. 513 ; Willlngham v. Railroad 
Co., 113 Ga. 374, 38 S. E. 843 ; Railroad Oo. v. Newrnan, 94 Ga. 560, 21 S. E. 
219 ; Railroad Co. v. Carroll, 6 Heisk. (ïenn.) 347 ; Wichita, etc., Co. v. Da- 
vis, 37 Kan. 743, 16 Pac. 78, 1 Am. St. Rep. 275; Missouri Pac. Ry. Co. v. 
Castle, 172 Fed. 841, 97 C. C. A. 124 ; El Paso & N. E. R. Co. v. Gutierrez, 
215 U. S. 87, 30 Sup. Ct. 21, 54 L. Ed. 106 ; Howard v. Illinois Central R. R. 
Co., 207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 297 ; Ives v. Soutli Buffalo Ry. 
Co., 201 N. Y. 271, 94 N. E. 431-437, 34 L. R. A. (N. S.) 162, Ann. Cas, 1912B, 
156 ; C, B. & Q. R. R. Co. v. McGuire, 219 U. S. 549, 31 Sup. Ct. 259, 264, 55 
h. Ed. 328; Hall v. West & Slade Mill Co., 39 Wash. 447, SI Pac. 915. 4 
Ann. Cas. 587; Johnson v. S. P. Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 
363; Walker v. Railroad Co., 135 N. C. 738, 47 S. E. 675; Mott v. Railroad 
Co., 131 S. C. 234, 42 S. E. 601; Oogdell v. Railway Co., 129 N. C. 398, 40 
S. E. 202 ; Thomas v. Railroad Co., 129 N. C. 392, 40 S. B. 201 ; Coal Co. v. 
Abbott, 181 111. 495, 55 N. E. 131 ; Coal Co. v. Denman, 185 111. 413, 57 N. E. 
192, 76 Am. St. Rep. 45 ; Davis Coal Co. v. Polland, 27 Ind. App. 697, 60 N. 
E. 1124 ; Island Coal Co. v. Swaggerty, 159 Ind. 664, 62 N. E. 1103. 65 N. E. 
1026 ; Narramore v. Railway Co., 96 Fed. 298, 37 C. C. A. 499, 48 D. R. A. 

08 ; U. S. Cément Co. v. Cooper (Ind.) 82 N. E, 981 ; Hailey v. Railway Co., 
113 La. 533, 37 South. 131 ; Murphy v. Grand Raplds Co., 142 Mich. 677, 106 
iV. W. 211 ; Kilpatrick v. Railway Co., 74 Vt. 28S. 52 Atl. 531, 93 Am. St. Rep. 
S87 ; Johnson v. Coal Co., 88 Ark. 243, 114 S. W. 722, 123 S. W. 1180, 19 L. 
R. A. (N. S.) 646 ; Coley v. Railroad Co., 129 N. C. 407, 40 S. E. 195, 57 L. R. 

A. 817 ; S. c, 128 N. 0. 534, 39 S. E. 43, 57 L. B. A. 817 ; Lore v. Manufactur- 
ing Co., 160 Mo. 608, 61 S. W. 678 ; Schlemmer r. Buffalo, etc., Ry. Ce, 205 
V. S. 1, 27 Sup. Ct. 407, 51 L. Ed. 681 ; The Osceola, 189 TJ. S. 158, 23 Sup. 
Ct. 483, 47 L. Ed. 760 ; Curtis, Merchant Seanien, 106 ; Sanders v. Stimson 
Mill Co., 32 Wash. 627, 73 Pac. 688 ; The Lottawanna Case, 21 Wall. 558, 572, 
22 L. Ed. 654; Heeg v. Licht, 80 N. Y. 579, 36 Am. Rep. 654; Fletcher v. 
Ryland, L. R. 3 H. L. 330; Thomas v. Winchester, 6 N. Y. 397, 57 Am. 
Dec. 455; Rallroad Co. v. Munger, 5 Denlo (N. Y.) 267, 49 Am. Dec. 239: 
Wells V. Howell, 19 Johns. (N. Y.) 385 ; Noyés v. Colby, 30 N. H. 143 ; Tiffany 
V. Glover, 3 G. Grçene (lowa) 396; Railroad Oo. r. Rollins, 5 Kan. 174; 1 
Street, Foundations of Légal Liability, 55, 56, 57, 59; Sullivan v. Dunham, 
161 N. Y. 290, 55 N. E. 923, 47 L. R. A. 715, 76 Am. St. Rep. 274; Muller 
V. McKesson, 73 N. Y. 195, 29 Am. Rep. 123 : Railroad Company v. Zernecke, 
183 U. S. 582, 22 Sup. Ct. 229, 49 L. Ed. 339 ; Boyce v. Andersen, 2 Pet. 150, 
7 L. Ed. 379 ; Bertholf v. O'Reilly, 74 N. Y. 509, 30 Am. Rep. 323 ; Railway 
Co. V. Emmons, 149 U. S. 364, 13 Sup. Ct. 870, 37 L. Ed. 769 ; Railway Co. 
v. Mackay, 127 U. S. 205, 8 Sup. Ct. 1161, 32 L. Ed. 107; Railway Co. v. 
Mathews, 165 U. S. 1, 17 Sup. Ct 243, 41 L. Ed. 611 : Rodemaeher v. Rail- 
way Co., 41 lowa, 297, 20 Am. Rep. 592; Hart v. Railway Co., 13 Mefc. 
(Mass.) 99, 46 Am. Dec. 719 ; Jensen v. Railroad Co., 25 S. D. 506, 127 N. 
W. 650, 35 L. R. A. (N. S.) 1015, Ann. Cas. 1912C, 700 ; Railway Co. v. Mat- 
thews, 174 U. S. 96, 19 Sup. Ct. 609, 43 L. Ed. 909; Railway Co. v. Humes, 
155 U. S. 512, 6 Sup. Ct. 110, 29 L. Ed. 463 ; Jones v. Brim, 165 U. S. 180. 
17 Sup. Ct. 282, 41 L. Ed. 677; Grissell v. Rallroad Co., 54 Conn. 447. 459, 

9 Atl. 137, 1 Am. St. Rej). 138 ; Atlantic, etc.. B. R. Co., v, Riverside Mills, 
219 U. S. 186, 31 Sup. Ct. 164, 55 L. Ed. 167, 31 L. R. A. (N. S.) 7 ; St. 
Louis, Iron Mountain, etc.. By. Co. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 
616, 52 L. Ed. 1061; Kreymborg v. Thurston, 63 Wash. 219, 115 Pac. 77; 
Glucina v. Goss Brick Co., 63 Wash. 401, 115 Pac. 843; C, B. & Q. 

B. R. Co. V. McGuire, 219 U. S. 549. 31 Sup. Ct. 259, 55 L. Ed. 328; Orient 
Ins. Co. V. Daggs, 172 TJ. S. 557, 19 Sup. Ct. 281, 43 L. Ed. 552 ; Texas & New 
Orléans R. R. Co. v. Miller, 221 U. S. 408, 31 Sup. Ct. 534, 55 L. Ed. 789; 



STOLL V. PACITIO COAST 8. S. CO. 175 

Wllmlngton Star Min. Co. v. Fulton, 205 U. S. 60, 27 Sup. Ct. 412, 51 L. Ed 
708 ; Noble State Bank v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 55 L. Ed. 
112, 32 L. K. A. (N. S.) 1062, Ann. Cas. 1912A, 487; 8. c, 22 Okl. 48, 97 Pac. 
590; Assaria State Bank v. DoUey, 219 U. S. 121, 31 Sup. Ct 189, 55 L. Ed. 
123 ; Freund on Police Power, { 634 ; Musco t. United Surety Ce, 196 N. T. 
459, 90 N. E. 171, 134 Am. St. Rep. 851 ; State v. Cassldy, 22 Mlnn. 312, 21 
Am. Rep. 765; Charlotte, etc., Railroad Co. v. Gibbes, 27 S. C. 385, 4 S. E. 
49; New York v. Squlre, 145 U. S. 175, 12 Sup. Ct. 880, 36 L. Ed. 666; Con- 
soUdated Coal Co. v. Illinois, 185 U. S. 207, 22 Sup. Ct. 616, 46 L. Ed. 872 ; 
Railway Co. v. Melton, 218 V. S. 36. 30 Sup. Ct. 676, 54 L. Ed. 921 ; Buckley 
V. Brown, Fed. Cas. No. 2,092 ; Reed v. Canfleld, Ped. Cas. No. 11,641 ; Peter- 
son V. The Chandos (D. C.) 4 Fed. 645 ; Holt v. Cummings, 102 Pa. 212, 48 
Am. Rep. 199; 3 Op. of Atty. Gen. 683; 13 Op. of Atty. Gen. 330; Mc- 
Glone V. Womack, 129 Ky. 274, 111 S. W. 688, 17 L. R. A. (N. S.) 855 ; Mltchell 
V. Williams, 27 Ind. 62 ; Van Horn y. People, 46 Mlch. 183, 9 N. W. 246, 41 
Am. Rep. 159; Cole v. Hall, 103 111. 30; Holst v. Roe, 39 Ohlo St. 340, 48 
Am. Rep. 459; Klrby v. Railroad Co., 76 Pa. 506; Martin v. Railroad Co., 
203 U. S. 284, 27 Sup. Ct. 100, 51 L. Ed. 184, 8 Ann. Cas. 87; Llttleton v. 
Fowler, 1 Salk. 282 ; Blackstone's Com. 431 ; Gray v. Portland Bank, 3 Masa. 
364, 3 Am. Dec. 156; Harlow v. Humlston, 6 Cow. (N. Y.) 189; Munn v. 
Illinois, 94 U. S. 113, 24 L. Ed. 77; Mining Co. v. Firstbrook, 36 Colo. 498, 
86 Pac. 313, 10 Ann. Cas. 1108 ; Western Union Telegraph Co. v. Milling Co., 
218 U. S. 406, 31 Sup. Ct. 59, 54 L. Ed. 1088, 36 L. R. A. (N. S.) 220, 21 Ann. 
Cas. 815 ; Templeton v. Llnn County, 22 Or. 313, 29 Pac. 795, 15 L. R, A. 730 ; 
Williams v. Galveston, 41 Tex. Civ. App. 63, 90 S. W. 505; Sawyer v. Rail- 
way Co., 49 Tex. Clv. App. 106, 108 S. W. 718; Eastman v. Clackamas (C. 
C.) 32 Ped. 24 ; Bennet v. Hargus, 1 Neb. 419 ; Railway Co. t. Sowers, 213 
U. S. 55, 29 Sup. Ct 397. 53 L. Ed. 695. 

The act does not deprive plalntiff of the liberty of contract Hooper v. 
Callfornla, 155 U. S. 648, 15 Sup. Ct 207, 39 L. Ed. 297; Booth t. Illinois, 
184 U. S. 425, 22 Sup. Ct 425, 46 L. Ed. 623; Barbier v. Connolly, 113 U. 
S. 31, 5 Sup. Ct. 357, 28 L. Ed. 923 ; Frisble v. U. S., 157 U. S. 160, 15 Sup. 
Ct 586, 39 L. Ed. 657; Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct 383, 42 
L. Ed. 780; Railway Co. v. Paul, 173 U. S. 404, 19 Sup. Ct 419, 43 L. Ed. 
746; State v. Buchanan, 29 Wash. 602, 70 Pac. 52, 59 L. R. A. 342, 92 Am. 
St. Rep. 930; Howard v. 111. Ry. Ce, 207 U. S. 468, 28 Sup. Ct 141, 52 L. 
Ed. 297 ; El Paso, etc., Ry. Co. y. Gutierrez, 215 U. S. 87, 30 Sup. Ct. 21, 54 
L. Ed. 106; Knoxville Iron Co. y, Harblson, 183 U. S. 13, 21, 22 Sup. Ct 1, 
46 L. Ed. 55. 

The act does not deny the equal protection of the law. Llndsley y. Natural 
Carbonic Gas Co., 220 U. S. 61, 31 Sup. Ct 337, 55 L. Ed. 369, Ann. Cas. 
1912C, 160; Missouri Pacific Ry. Co. y. Mackey, 127 U. S. 205, 8 Sup. Ct 
1161, 32 L. Ed. 107; Minneapolis, etc., Ry. Co. v. Herrlck, 127 U. S. 210, 8 
Sup. Ct 1176, 32 L. Ed. 109; Railway Co. v. Pontlus, 157 U. S. 209, 15 Sap. 
Ct 585, 39 L. Ed. 675 ; Callahan v. Railway Co., 170 Mo. 473, 71 S. W. 208, 
60 L. R. A. 249, 94 Am. St. Rep. 746, afflrmed in 194 U. S. 628, 24 Sup. 
Ct. 857, 48 L. Ed. 1157 ; Ditberner y. Railway Co., 47 Wls. 138, 2 N. W. 69 ; 
Hancock v Railway Co., 124 N. C. 222, 32 S. E. 679; Thompson y. Banking 
Co., 54 Ga. 509; Railway Co. y. Ivey, 73 Ga. 499; Lavallee y. Ry. Co., 40 
Minn. 249, 41 N. W. 974 ; Deppe v. Railway Co., 36 lowa, 52 ; Railway Co. 
V. Montgomery, 152 Ind. 1, 49 N. B. 582, 69 L. R. A. 875, 71 Am. St Rep. 
301; Railway Co. y. Lassiter, 58 Fia. 234, 50 South. 428, 19 Ann. Cas. 192; 
Schradln y. Railroad Ce, 194 N. Y. 534, 87 N. E. 1126; Wilmlngton Min. 
Co. V. Fulton, 205 U. S. 60, 27 Sup. Ct 412, 51 L. Ed. 708; Coal Co. y. Illi- 
nois, 185 U. S. 203, 22 Sup. Ct 616, 46 L. Ed. 872 ; Chicago, M. & St P. Ry. 
Co. y. Westby, 178 Ped. 619, 102 C. C. A. 65 ; Railway Co. v. Melton, 218 U. 
S. 36, 30 Sup. Ct. 676, 54 L. Ed. 921; Railway Co. y. Castle. 172 Ped. 841, 
97 C. C. A. 124; Pelrce y. Van Dusen, 78 Fed. 693, 24 C. C. A. 280, 69 L. 
R. A. 705; Traction Co. y. Kicney, 171 Ind. 612, 85 N. E. 954, 23 L. R. A. 
(N. S.) 711; Mobile, etc., R. R. Co. y. Turnlpseed, 219 U. S. 35, 31 Sup. Ct 
186, 55 L. Ed. 78, 32 L. R. A. (N. S.) 226, Ann. Cas. 1912A, 463. 

The act does not ylolate any right to trial by jury. Koppikus y. Capitol 
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Commissioners, 16 Cal. 248 ; 24 Oyc. 106 ; East Kingston v. Towle. 48 N. H. 
57, 97 Am. Dec. 575, 2 Am. Rep. 174 ; People v. Hill, 163 111. 186, 46 N. E. 
796, 36 L. K. A. 634. 

Tlie enforced contribution for wliich provision is made iu the act is not a 
tax for a piivate purpose. State v. ("lassidy, 22 Mlnn. 312. 21 Am. Eep. 765 ; 
Baldwin v. Eailroad Co.. 85 Ala. 619, 5 South. 311, 7 L. K. A. 266; People 
V. Harper, 91 111. 357; Railroad Co. v. People, 181 TU. 270, 54 N. E. 961, 48 
L. K. A. 554; Railway Co. v. Gibbes, 27 S. C. :!S5. 4 S. E. 49. afiirmed 142 
TJ. S. 386, 12 Sup. et. 255, 35 L. Ed. 1051; Mors,-an v. Loulsiana, 118 U. S. 
455, 6 Sup. et, 1114, 30 L. Ed. 237; City of New Orléans v. Hop Lee, 104 
La. 601, 29 South. 214 ; People v. Squire, 107 X. Y. 593. 14 N. E. 820, 1 Am. 
St. Rep. 893; McGlone v. Woniaek, 129 Ky. 274, 111 S. W. 688. 17 L. E. A. 
(N. S.) 855; Firemen's Benevolent Association v. Lounsbury, 21 111. 511, 74 
Am. Dec. 115. 

Section 2, article 3, of the Constitution of the United States pro- 
vicling, "The judicial power shall extend to ail cases, in law * "^ * 
arising under this Constitution, the laws of the United States, and 
* * * to controversies * * * betvveen citizens of différent 
States," and plaintiff and défendant being citizens of différent states, 
plaintifï contends that section 1 of the state law, declaring, "Ail phases 
of the premises are withdrawn from private controversy," contra- 
venes the above constitutional pi'ovisions, if applicable to this case, 
and that plaintiff has a constitutional right to be heard in the United 
States District Court. 

This might be true if the right of action remained, but the above law 
has ended the controversy between the parties. The only controversy 
left, by the terms of this law, is one between the plaintiff and the state 
as to the nature and extent of bis injuries. Thèse once established, 
the amount of his recovery is fi.Kcd. The question then bccomes one 
of whether there is any constitutional limitation on a state"s power to 
abolish the right of action ; that is, whether it is taking liberty or 
property without due process of law. This will be referred to later 
in connection with the décision upholding the act by the Suprême Court 
of the state of Washington. 

It is further contended that the terms of the act (section 18, supra) 
show that it was intended that it should not apply to Interstate com- 
merce. The act provides : 

"The provisions of this act shall apply to employers and worlanen engaged 
in intrastate and also in Interstate or foreiis;n coumierce, for whoni a rule of 
liability or metliod of compensation has heen or may be established by the 
Congress of the United States, only to the extent that their nuitnal connection 
with intrastate worlî msiy and shall be clearly separable and distiuguishable 
from Interstate or foreign commerce. * » * " 

The intention shown is merely that, after Congress enacts a work- 
men's compensation law, if it ever should, and in cases where it has 
already donc so, if any, which it was feared, otherwise, might hâve 
defeated the act, the terms of the state law would only apply to em- 
ployers and workmen, "to the extent that their mutual coimection with 
intrastate work may and shall be clearly separable and distinguishable 
from Interstate or foreign commerce. * * * " gy ^]^jg limitation 
in the nature of an exception, the intention is shown to exclude vvhat 
would, by the gênerai terms of the act, hâve heen included. 
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Section 1 of the act déclares that: 

"ïhe common-lavv systeui governlng the remedy of woi'kmen against em- 
ployers for injuries received in hazardous work is inconsisteut wlth modem 
Industrial conditions." 

Reasons are then given for this législative déclaration, the act pro- 
viding : 

"Ail phases of the premises are wlthdrawn from prlvate controversy 
* * * to the exclusion of every other remedy, proeeeding or compensation, 
except as otlierwise provided In this act ; and to that end ail civil actions 
and civil causes of action for such Personal injuries and ail jurisdietion of 
the courts of the state over such causes are hereby abolished, except as in this 
act provided." 

The foregoing shows an intention to legislate for ail engaged in the 
extrahazardous employments enumerated in the act. 

Plaintiff's contention that, before being bound by the terms of the 
act, an express contract in writing must be entered into by an em- 
ployer and employé engaged in interstate commerce, is not warranted 
by this section, vvhich provides : 

"Except that any such enii)loyer and any of his workmen working only in 
this state may, with the approval of the deparlnient, and so far as not for- 
bidden by any act of Congress, voluntarily accept the provisions of this act 
by tlling written acceptances with the department." Section 18. 

The intention shown by this language is that the law should apply 
to those accepting its terms in writing, even after Congress had legis- 
lated formally upon the subject, as long as such contracts were not 
expressly forbidden by Congressional législation. 

The foregoing shows an intention to legislate for ail, including those 
engaged in interstate commerce, contrary to the contention made. 

It is further contended that, if the terms of the act include those 
engaged in interstate commerce, it is an interférence with interstate 
commerce and cannot be enforced. Congress having in no way legis- 
lated in the premises, at least so far as interstate commerce by water 
is concerned, the state has the right to enact laws incidentally affect- 
ing interstate commerce. This act does no more. Second Employers' 
Liability Cases, 223 U. S. 1, at pages 54 and 55, 32 Sup. Ct. 169, 56 L. 
Ed. 327, 38 L. R. A. (N. S.) 44; Sherlock v. Alling, 93 U. S. 99, 23 
L. Ed. 819; Smith v. Alabama, 124 U. S. 465, 473, 480, 482, 8 Sup. 
Ct. 564, 31 L. Ed. 508; Nashville, etc., Ry. v. Alabama, 128 U. S. 96, 
99, 9 Sup. Ct. 28, 32 L. Ed. 352; Reid v. Colorado, 187 U. S. 137, 146, 
23 Sup. Ct. 92, 47 L. Ed. 108. 

CJther questions bave been urged upon the demurrer : 

That the act deprives botli plaintiff and défendant of property vvithout due 
Ijrocess of law, in violation of the flfth and fourleenth aniendnients to the 
Conslitution, and section 3, article 1, Déclaration of Kights, Washington State 
Constitution ; 

That the act deprives the plaintiff of the right to trial by jury, guaranteed 
by section 21, article 1, Constitution of the state of Washington, and the 
seventh aniendment to the Constitution of the United States; 

The act is not within the police power of the state ; 

'i'he act dénies the eyual protection of the law guaranteed l^y the fourteentb 
aniendment to the Constitution of the United States; and 

The act imposes a tax for a private and not a public purpose. 

205 F.— 12 
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Ali thèse questions hâve been decided adversely to the plaintiff's 
contention by the Suprême Court of the state of Washington. State 
ex rel. Davis-Smith Co. v. Clausen, 65 Wash. 156, 117 Pac. 1101, 37 
L. R. A. (N. S.) 466. To warrant this court in undertaking to déter- 
mine othervvise, after such holding by a court of concurrent authority, 
tlie error of such décision should be so clearly established as to con- 
vince this court that a mistake had been made, which is not the case. 

The décision of the state Suprême Court is exhaustive and con- 
vincing, and, without entering upon a considération in extenso of the 
reasons for so holding, but basing the décision upon the reasons ad- 
vanced in that case, the demurrer is overruled. 



THE NBWAYGO. 

(District Oonrt, E. ». Miehigan, S. D. February 20, 1913.) 

No. 5,049. 

1. INTERKST (§ ;!9*)--FBOCEi3DI\GS FOR LIMITATION OF TjIABILITY — Al.LOW- 

ANCE OF ClAI.MS. 

Interest allowed ou a claiui for wreeklug services rendered in an im- 
successful attenipt to rescue a strauded steamer only from date of the 
tiling of tlie commissloner's report, niue years after tlie services wer(; 
rendered, wliere becaiise of a contract between tlie parties the court 
was obllged to allow tlie full contract rate tlierefor, without the right 
to a limitation of liability, and where, also, the delay was due to the 
fault of both parties. 

[Ed. Note. — For other cases, see Interest, Cent. Dig. §§ 83-89 ; Dec. 
Dlg. § 39.*] 

2. COUBTS (§ 363*) — FEDERAL COUBTS RATE OF InTEKEST IN StAÏE. 

Where interest is allowed on claims iu admiralty, there Is no uuiform 
rule requiring the rate to be 6 per cent. ; but the modem tendency, and 
It would seem the better practice, is to conforin to the légal rate of the 
state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 939-949; Dec. 
Dig. § 363.*] 

3. Salvase (§ 36*) — Wrecking Services Pebfokmed Under Contract — Com- 

pensation. 

Where a towing company contraeted to perform ail towage and wreck- 
ing services required by a steaiuship company during the season, allow- 
Ing a uniform discount of 20 per cent, from the regular tariff, and on 
being called upon rendered services in an unsuccessful attempt to res- 
cue a stranded steamer of the company, it caiinot be required to ac- 
cept payment under tlie salvage rule. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. ^§ 85-89; Dec. 
Dlg. § 36.*] 

4. Salvage (| 36*)^WKECiaNa Services I'erformed Under Contract — Com- 

pensation. 

Wliere such contract autliorized tlie towing company to charge extra 
for lighters. If used in the service, the use of one owned by the steamship 
company did not entitle the latter to offset the value of such use 
against tlie claim of the towing company. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. |§ 85-91; Dec. 
Dig. § 36.*] 

"For other cases .see same topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



THE NEWATGO ITD 

In Admiralty. In the niatter of the pétition of the Mills Trans- 
portation Company for limitation of liability, as owner of the steamer 
Newaygo. On claim of Great Lakes Towing Company. Decree for 
claimant. 

See, also, Great Lakes Towing Co. v. Mill Transp. Ce, 155 Fed. 
11, 83 C. C. A. 607, 22 L. R. A. (N. S.) 769. 

F. H. & G. L. Canfield, of Détroit, Mich., for petitioner. 

Goulder, Day, White, Garry & Duncan, of Cleveland, Ohio, for 
claimant. 

TUTTLE, District Judge. The Great Lakes Towing Company made 
a contract with H. W. McMorran to f urnish ail towing and wrecking 
services required by the boats under his management from July, 1903, 
to the end of the season, at a discount of 20 per cent, from the reg- 
ular tariff, which contract included the boats owned by the Mills 
Transportation Company, of which boats said McMorran was man- 
ager, and as such authorized to make the contract. On November 11, 
1903, the steamer Newaygo (one of the boats owned by the Mills 
Transportation Company) was stranded on the reef known as "Dev- 
il's Island Shoal," in Georgian Bay, and telegrams were sent to the 
Great Lakes Towing Company, directing them to send the tug Favorite 
to the assistance of the Newaygo. In compliance with thèse requests, 
and acting under the contract, they sent the tug Favorite on Novem- 
ber 17th, at 5 :05 p. m. from Cheboygan to the Newaygo. The tug 
arrived at Tobermoray on November 18, 1903, at 5 :45 p. m., and from 
then until November 26, 1903, made every effort to release the ISiew- 
aygo. By the assistance of the Checotah, the tow barge of the Neway- 
go, which was also owned by the Mills Transportation Company, two 
pumps were placed on board on November 25th; but it was found 
impossible to lower the water, and on November 26th ail further ef- 
forts were abandoned, and the tug started for Cheboygan with the 
crew of the Newaygo on board, where she arrived on November 27th 
at 8:15 p. m. The Newaygo was a total loss, except for articles to 
the value of about $156. During this period of time in question, and 
on November 23d, the Favorite pulled the Strathcona off Flower Pot 
Island, where she was stranded. The Strathcona was owned by a 
third party. The time spent on the Strathcona by the Favorite was 
3 hours, and a charge of one day's time was made by the Favorite to 
the Strathcona. This work was donc on the Strathcona at a time 
when there was nothing that could be done by the Favorite to assist 
the Newaygo. Many additional facts are stated in the opinion of the 
Circuit Court of Appeals in considering this case on the pétition of 
the Mills Transportation Company for limitation of liability. 155 Fed. 
11, 83 C. C. A. 607, 22 L. R. A. (N. S.) 769. 

The Great Lakes Towing Company rendered a bill charging for 10 
days' use of the tug Favorite, at $350 per day, and for 10 days' use 
of two pumps, at $50 each per day ; the same being according to the 
regular tariff priée. From this amount a discount of 20 per cent, was 
allowed according to contract. Varions small items for extras actu- 
ally furnished, amounting to $127.43, made the total amount of the 
claim as presented $3,727.43. The Great Lakes Towing Company 
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claims that the time computed according to contract was 11 days, but 
that one day was deducted for the 23d day of November, when the 
tug was employed in pulHng the Strathcona off Flower Pot Island 
where she was stranded. The Mills Transportation Company claims 
that 10 days, the time as originally chargée! in the bill presented, would 
be correct, if no work had been donc on the Strathcona, but that one 
day should be deducted, leaving the bill for 9 days. The commis- 
sioner bas sustained the Contention of the Mills Transportation Com- 
pany in this regard. 

The court cannot agrée with this finding. The regular tariff for 
the steamer Favorite was $350 per day, with minimum charge of 
one day, and ail fractions of days counted the same as whole days. 
This time should be computed from the time the Favorite left Che- 
boygan on November 17th, at 5 :05 p. m., until she reached Cheboygan 
on November 27th, at 8:15 p. m., a period of 10 days, 3 hours and 10 
minutes, which under the schedule should be computed as 11 days, 
except for the fact that the Favorite did 3 hours' work on the Strath- 
cona during that period of time. If the actual time spent on the 
Strathcona be deducted, the balance of the time is a few minutes more 
than 10 days. If a whole day (the time charged to the Strathcona) 
be deducted, it leaves 9 days and a fraction of a day, so that on either 
theory, and under any proper computation, claimant was entitled under 
the tariff to charge for 10 days. It was not necessary for the Great 
Lakes Towing Company to mention the work donc on the Strathcona 
in presenting its bill. It presented an itemized bill, showing what work 
had been done for the Newaygo, giving dates, hours and minutes. It 
carried out the amount at 10 days, when by dates and items given in 
its bill it would be entitled to charge for 11 days. It made out the bill 
correctly, and made the proper réduction. No fault can be found 
because it did not state why the réduction was made, and it would not 
be proper to permit the réduction of another day at this time. The 
pumps were not used on the Strathcona. No charge was made to the 
Strathcona for pumps, and there is nothing in that connection which 
should aher the amount to be charged the Mills Transportation Com- 
pany for the use of pumps. 

It therefore follows that the fîrst and second exceptions of the Great 
Lakes Towing Company to the report of the commissioner are sus- 
tained, and the Great Lakes Towing Company will be allowed for 10 
days' services of the steamer Favorite, at $350 per day, and for 10 
days' use of two pumps, at $50 per day for each pump, less the 20 per 
cent, discount provided for in the contract. 

[1] The commissioner has allowed interest on the claim at 5 per 
cent, from September 4, 1912, the date of filing the report, and the 
Great Lakes Towing Company has excepted because the commissioner 
did not allow interest at the rate of 6 per cent., and from January 27, 
1904, the time when the claim was presented for payment. In fîxing 
the amount of the claim, the court has been compelled to construe the 
contract strictly, which gives the claimant a larger sum than the court 
would allow for the services rendered under ail the circumstances, ex- 
cept for the price agreed upon in the contract. Counsel on each side 
hâve spent much time in trying to convince the court that the opposite 



THE NEWAYGO 181 

party is responsible for the 9 years which hâve elapsed since the serv- 
ices in question were performed without an adjustment of the claiin. 
Each has in a measure been successful, and the court is satisfied that 
the responsibihty rests in some degree on both parties, and that such 
delay would not bave been possible, had either party pressed the mat- 
ter diligently ail the time. 

Because of the fact that under the contract the court is compelled to 
allow the claim at a larger amount than the services were vvorth, the 
court feels bound to exercise its discrétion as to the date from which 
interest should be computed in favor of the Mills Transportation Com- 
pany. The long and unnecessary delay should also be considered. It 
is a matter for the discrétion of the court. In the exercise of that 
discrétion the court finds that interest should be computed from Sep- 
tember 4, 1912, the date of filing the report. In the opinion of the 
court this loss of interest to claimant and corresponding gain by the 
Mills Transportation Company makes the amount of the claim which 
is now allowed just and fair. 

[2] It has been argued that the rate of interest should be fixed at 
6 per cent., on the theory that such is, or ought to be, the uniform 
rate in admiralty cases, without référence to the laws of the state in 
which the court is sitting, Some support for this argument may be 
found in The Aleppo, 7 Ben. 120, Fed. Cas. No. 158, and The Oregon 
(D. C.) 89 Fed. 520, which are predicated upon Hemmenway v. Fisher, 
20 How. 255, 15 h. Ed. 799, and in the fact that in a considérable 
number of cases of collision, without discussion of the rate, 6 per cent. 
has been allowed. The gênerai tendency of fédéral législation and 
décision has been toward conformity with state îaws in matters of in- 
terest, at least in law and equity, and an exception of admiralty cases 
ought to be clearly shown. Undoubtedly, as stated in The Aleppo, the 
6 per cent, rate had been allowed by the Suprême Court for many 
years. When did it originate, and has it continued to the présent time ? 

Prior to 1803 admiralty décisions in the Suprême Court mention 
10, 8, and 7 per cent. ; after 1803, and until about 1858, the rate, 
when mentioned, is always 6 per cent. Recently the rate mentioned 
has been that of the state. Talbot v. Janson, 3 Dali. 133, 1 L. Ed. 540 ; 
Cotton V. Wallace, 3 Dali. 302, 1 L. Ed. 612 ; Del Col v. Arnold, 3 
Dali. 333, 1 L. Ed. 624 ; The Diana, 3 Wheat. 58, 4 L. Ed. 333 ; The 
Santa Maria, 10 Wheat. 431, 6 L. Ed. 359; The Dove, 91 U. S. 381, 
23 L. Ed. 354; The Conemaugh, 189 U. S. 363. 23 Sup. Ct. 504, 47 
E. Ed. 854. 

I am impressed with the view that the origin of the 6 per cent, rate 
is to be found in rule 18 of the Suprême Court, promulgated in 1803, 
and that, although not absolutely embracing admiralty cases, because 
of the élément of discrétion therein, it sufficed to fix the rate when 
interest was granted. In this way an apparent uniformity of rate 
would appear from the décisions. The rule itself continued until it 
was superseded by rule 62, announced in 1852. In the gênerai revi- 
sion of 1858, the subject was covered by rule 23, which expressly 
leaves the matter of interest to the spécial direction of the court. The 
framework of the rule leads to the idea that the state rate should be 
observed if any interest is allowed, and it is significant that in the two 
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cases of The New York, 175 U. S. 187, 20 Sup. Ct. 67, 44 L. Ed. 126, 
and The Conemaugh, 189 U. S. 363, 23 Sup. Ct. 504, 47 h. Ed. 854, 
the State rate was expressly given. The Court of Appeals for the Sec- 
ond Circuit has also recently held that the state rate controlled. The 
Bourke, 145 Fed. 909, 76 C. C. A. 441. 

Thèse considérations prevent my finding that any uniform rule of 
6 per cent, prevails in the admiralty of this country, and, in ordinary 
cases, I am not disposed to vary frotn the rule fixed by the statutes of 
Michigan. The légal rate of interest has been reduced from tiine to 
time in this state, and generally ail over the country. While 6 per 
cent, was a just and proper rate for the court to fix in admiralty cases 
prior to 1858, the situation is différent to-day, and the same considéra- 
tions which would lead the court at that time to fix the rate at 6 per 
cent, would now lead the court to name a lower rate. Money is now 
frequently loaned at 5 per cent., and it is the opinion of the court that 
5 per cent, is a just and proper rate of interest in admiralty cases. It 
should also be borne in mind that this particular claim is based on a 
contract, and the légal rate of interest in this state is 5 per cent. While 
this is not binding upon the admiralty courts, it should hâve weight. 
For thèse reasons, the third and fourth exceptions of the Great Lakes 
Towing Company are overruled, and interest will be computed upon 
the claim as allowed at 5 per cent, from September 4, 1912. 

[3] The Mills Transportation Company has also taken numerous 
exceptions to the finding of the commissioner, ail of which are over- 
ruled. Some of thèse, however, are deserving of discussion by the 
court. The claim of the Mills Transportation Company that the serv- 
ices were pure salvage cannot be sustained. The contract was made 
for the entire season, and a réduction of 20 per cent, agreed upon 
from the regular tariff. The agreement for the season and for the 20 
per cent, réduction is inconsistent with the salvage rule. When the 
service in question was requested, it was certainly understood that it 
should be performed under the contract; and it was so performed. 
The Mills Transportation Company now undertakes to construe the 
contract in such a manner as to make the salvage rule apply, because 
the last sentence of the tarifï reads as follows : 

"Charge for outside and hazardous services will be made in accordauco 
with value of services rendered and rlsk taken." 

Taking the entire tarifif page into considération, this language can- 
not be construed to mean that a less amount should be charged in any 
case than the regular charge of $350 per day for the use of the Fa- 
vorite, but rather should be construed to mean that in doing outside 
work a larger charge than $350 per day might be made if the work 
was hazardous, or unusually valuable services were rendered. This 
contract had in mind the fixed and definite charges for ail work, from 
which a 20 per cent, discount could be taken. 

[4] The Mills Transportation Company claims that it should be 
given crédit in the way of an offset at the rate of $100 per day for 
9 days' use of the barge Checotah as a lighter. The Checotah was 
the property of the Mills Transportation Cornpany, and was used by 
the Favorite in putting pumps on the Newaygo, because the water 
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was too shoal for the Favorite to corne alongside the Newaygp. The 
captain of the Favorite made an entry in his records showing that the 
Checotah had been so chartered. There is nothing in the tariff or in 
the contract which could possibly be construed to mean that the Great 
Lakes Towing Company should furnish a Hghter without charging 
therefor ; on the other hand, the language of the tarifï and the con- 
tract, as well as the custom and practice prevaihng, wonhl lead to 
the opposite conclusion. Référence is made to the foUowing paragraph 
in the tarifï: 

"No charge will be made for piiiiips and ottier equipment keyt regularly 
aboard steamers and llghters, unless used; if nsed, charge will be made 
from the time of leavlng dock until return, ail labor extra." 

And also to the following paragraph in the contract: 
"Ail charges for labor, meals, and other Items represeuting cash advances 
sliall be net and payable on demand." 

Ail of this leads irresistibly to the conclusion that if it had been nec- 
essary to use a Hghter, and one had been hired by the Great Lakes 
Towing Company, it would hâve been a proper charge to include in 
the bill. Inasmuch as the Hghter used was the property of the Mills 
Transportation Company, it would hâve been a useless item of book- 
keeping to crédit the Mills Transportation Company with the use of the 
Hghter, and then to charge them with the same item. It appears that the 
Favorite was insured, and it is évident that the entry was made by the 
captain of the Favorite, showing that the Checotah had been char- 
tered as a Hghter, and naming the price, in order that a record might 
be kept for the benefit of the Mills Transportation Company, if needed 
by the Newaygo in collecting her Insurance. It should not in any way 
affect the bill of the Great Lakes Towing Company. 

It therefore foUows that a decree will be entered in favor of the 
Great Lakes Towing Company for the full amount of its claim, $3,- 
727.43, with interest on said amount at 5 per cent, from September 
4, 1912. The decree will be without costs to claimant. 



In re GALLACIIER COAI^ CO. 
(District Court, N. D. Alabama, S. D. May 9, 1913.) 

No. 11,425. 

1. BaNKRUPTCY (§ 316*) — rROVABI.E CLAIMS — COSTIKGENT LiABILITT. 

Wliere a bankrupt was lessee of a coal mine under a lease terminable 
on six months' notice, abaudonment of whieh was caused by the bank- 
ruptcy, the cost of pinnplng the mine thereafter. made neces.sary by the 
abandonment of work therein, was a contingent liabillty, not provable by 
the lessor against the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 474^77; 
Dec. Dig. § 316.*] 

2. BAKKEUPTcy (§ 188*) — Liens— Construction of Lease. 

A provision in a coal mine lease, giving the lessor a lien to secure ail 
amounts that might become due under the lease, did not extend to a 

♦For other cases see same topic Ê § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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clàim for daiiiages caused by tlie baukruptcy of the lussee and coiisetiuent 
abaudouineiit of the lease, whicli did not arise uiider, but fi'om a breacb 
oS, the Jease. 

[Ed. Note. — For other cases, see Baukruptcy, Cent, Dig. §§ 270, 28tJ-2S9, 
201-295; Dec. Dig. § 188.* J 

3. Bankbijptcy a 184*) — LiE.N's— Kesebvation ov Libk in Mininu Lease— 

ItECORDl.XCi KTA'1 !;ïE. 

A lease of a eoal mine in Alabama, reserviii.^' a lien on the property of 
the le.ssee on tiie preniises to secure tlie i)a\ laeiit of royalties, is not a 
"conveyance of per.sonal ])r()iierty to secure di'hi;^," wiiich l.s reqxiired to be 
reeordod by Code Ala. 190T, SS o370, 3.'i8(i, and on the baukruptcy of the 
lessee the lien may be euforeed for past-due rnyaities. 

[Ed. Note. — l'or other cases, see Baukruptcy, Cent. Dig. §§ 275-277 ; 
Dec. Dig. § 184.*] 

4. Baxkbdptcy (§ ;n4*) — Pbovaiîle Claims— Royalties IJxdeb Miximii I^ease. 

IJnder a ininiug lease, wlileh provided for the jiaynieut of a niiniuuun 
royalty, but to be susjieuded in the event of strikes, car shortage, fauits, 
or sqneezes, where, ou baukruptcy of the lessee, the udne was surreudered 
aud the lessor re-entered, it cannot euforce a lieu reserved, uor piove a 
claim for royalties after the baukruptcy, agaiust the properiy of the es- 
tate. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dig. §§ 4€i)-473, 478, 
483-487, 480, 400 ; Dec. Dig. § 314.*] 

In the matter of the Gallaclier Coal Company, bankrupt. On péti- 
tion of the Southern Iron & Steel Company to review an order oi the 
référée disallowing its claim in part. Order modified. 

Campbell & Johnston, of Birmingham, Ala., for petitioner, 
A. Latady, of Birmingham, Ala., for trustée in bankruistcy. 

GRUBB, District Judge. This is a pétition to review the order of 
the référée, disallowing in part the claim of the Southern Iron & Steel 
Company against the bankrupt estate. The claim is based on the bank- 
rupl's liability upon a mining lease for unpaid royalties and damages 
alleged to hâve been brought about by the abandonment of the lease 
by the bankrupt, either before or at the time of the filing of the péti- 
tion. At the time of the filing of the pétition there was due and un- 
paid four months' minimum royalty, amounting to $2,000. This was al- 
lowed by the référée as an unsecured claim against the bankrupt estate. 
]t was denied any standing as a secured claim. The lease provided 
for its own termination by the givingof written notice six months in ad- 
vance of the intention to do so. It was conceded that this notice had 
been given prior to the time of the filing of the pétition, and that the 
terni of the lease was thereby fixed at not more than six months from 
the date of bankruptcy. In this period the minimum royalty would 
hâve amounted to $2,400. This part of the claim was entirely dis- 
allowed by the référée. The balance of the claim represented the cost 
of pumping water eut of the mine during the six months period from 
the time the receiver in bankruptcy surrendered the premi-es to tlie 
claimant. The référée also disallowed this part of the claim entirely. 

[1] With référence to the part of the claim representing the dam- 
ages alleged to hâve been caused the claimant by reason of the expense 
of its pumping opérations, made necessary by the abandonment of the 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to dace, & Rep'r Indexes 
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lease by the bankrupt and the receiver, the action of . the référée is 
approved in disallowing the daim. It is contended by the ciaimant 
that there had been a breach of the lease before the filing of the péti- 
tion, in that the bankrupt had notified the ciaimant, soaie weeks be- 
fore bankruptcy, of its intention to terminate the lease. The letter 
relied upon by the ciaimant as an abandonment of the lease by the 
bankrupt does not bear that construction. At most, it was a tentative 
proposai to the ciaimant, or notice of an intention to cancel under the 
six months stipulation contained in the lease. It is clear that the claim 
for damages for continued cost of pumping after bankruptcy, due to 
abandonment of the lease brought about by the bankrupùcy, in view 
of the stipulations of the lease, was a contingent liability ; in duration, 
dépendent upon the continuance of the term of the lease, which itself 
was uncertain, and contingent. It was, therefore, not a provable claim 
in bankruptcy. Atkins v. Wilcox, 105 Fed. 595, 44 C. C. A. 626. 
53 L. R. A. 118; In re Roth & Appel (D. C.) 174 Fed. 64 (affirmed, 
181 Fed. 667, 104 C. C. A. 649) ; In re Abrams (D. C.) 200 Fed. 1005. 

[2] Nor were the damages, so caused, a claim secured by the con- 
tract lien created in favor of the ciaimant by the terms of the lease. 
The lien was created to secure ail amounts that might become due 
under the lease. The damages claimed cannot be said to be an amount 
that became due under the lease. They were rather a liability incurred 
by the bankrupt, as lessee, not under or by the terms of the lease, but 
because of and arising from â breach of it by the lessee. They were, 
therefore, not secured by the lien retained. 

[3] The référée allowed the past-due royalty only as an unsecured 
claim against the bankrupt estate. Complaint by the ciaimant is made 
that it was not allowed as a secured claim. The contention is based 
on a réservation of a lien in the lease in favor of the lessor "on ail 
such machinery, fixtures, and other property of every kind whatso- 
ever, for anything due or to become due to the lessor under this con- 
tract," referring to property placed on the leased premises by the 
lessee. The lease was not recorded. The trustée contends that the 
stipulation for security was in légal effect an équitable mortgage, and 
was required to be recorded to be effective against third parties by 
the registration laws of Alabama. 

If record of the instrument was required in order that it might be 
effective as against subséquent creditors, then the trustée, under the 
amendment to the bankruptcy act of June 25, 1910, might avail him- 
self of the failure to record. In re Ston^hton Wagon Co. (D. C.) 198 
Fed. 336. affirmed (C. C. A.) 201 Fed. 1023. The controlling inquiry 
is whether record was necessary to the validity of the lien. Sections 
3376 and 3386 of the Alabama Code of 1907 are relied on as requir- 
ing the record of the lien. The language of each is identical in its 
description of the character of the instruments required to be recorded. 
It is '"conveyances of personal property to secure debts, or to provide 
indemnity," in each section. In order to corne within the statute, the 
instrument must comé within the description of "a conveyance of 
Personal property," and its purpose must be to secure a debt or to 
provide indemnity. 
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The lien created by the lease was a pledge of personal property for 
the purpose of securing the royalty fixed by the lease, which was a 
debt. Can it be described as a conveyance? It did not purport to 
transfer title or possession out of the lessee, but merely to charge the 
property with the payment of the royalty. In the case of Donald v. 
Hewitt, 33 Ala. 534-550 {73 Am. Dec. 431), the Suprême Court of 
Alabama said (referring to a similar registration law of Kentucky): 

"The Kentucky registration law, wliich was pleaded, makes a 'deed of 
mortgage or deed of trust' void against creditors and purchasers for valuable 
considération without notice, unless deposited for record as therein required. 
ïliis law bas been held in Kentucky not to Include an équitable mortgage, 
wliicli merely gives a charge upon property, without conveylng it. Bank of 
Kentucky v. Vance, 4 Litt. [Ky.] 174. We follow that decm<in hère hecause 
we approve the reasoning of it, aUhough it has not been pleaded or given in 
évidence." 

In the case of Fash v. Ravesies, 32 Ala. 451, the Suprême Court of 
Alabama said: 

"The contract, then, really amounts to nothing more than a charge of the 
estate with a lien which may be enforced in a court of equity. There is no- 
conveyance, either légal or équitable, to the Ralstons. There is no transfer of 
légal or équitable title to them. They eould not, like a mortgagee, sue for and 
recover the property in any tribunal. As well might it be said that the ven- 
dor's lien, or any other lien or charge, which may be enforced in equity, cornes 
within the reglsti'ation laws. In New York It is possible a différent rule might 
prevail, because in that state 'any writing in the nature of a mortgage' Is 
required to be recorded ; and it is in référence to that statute that the déci- 
sion in Parkist v. Aïexander, 1 Johns. Ch. ,S94, is made." 

It is true that the case of Pierce v. Jackson, 56 Ala. 599, seems in; 
conflict with the cases citcd. The question in that case related to the 
seif-proving character of an instrument under a différent section of 
the then Code (section 1275, Code 1852) from those relied on in this 
case, though the language in each is substantially similar. 

In the case of Bailey v. Tiniberlake, 74 Ala. 221-224, the same court 
said : 

"The statutes of registration relate only to conveyanees of the légal estate' 
in lands, not to équitable interests, often incapable of registration, and t» 
which it is not practicable to apply the policy pervading the statutes. Such 
(>(|uities or interests are not subject to the lien of judgments or exécutions at 
law, and there ean be no reason for declaring them unavalllng as to the Judg- 
ment creditor, who had not and cannot acquire a lien upon them for the sat- 
isfaction of his judgment." 

In O'Neal v. Seixas, 85 Ala. 80, 83, 4 South. 745, 747, the same 
court said : 

"The mortgage • • * did not, it is true, couvey to the mortgagees the 
légal title, but only an équitable estate in the land. Yet It was 'an instrument 
in the nature of a mortgage,' and such instruments are authorlzed to be re- 
eoi'ded, so as to be brought within the beneflts of the registration statutes,. 
and vv'hen recorded in time may operate as constructive notice to subséquent 
purchasers. This has been the law in this state since the Code of 1852, al- 
thougli the rule prior to that tlme was différent [citing cases]. The présent 
statute Is, in substance, the same as that of Kew York, which wâs con- 
strued, as far back as the year 1815, to embrace équitable mortgages. • » » 
In Pierce v. Jackson, 56 Ala. 599, an équitable mortgage was held to be sucb 
a conveyance as was authorlzed to be recorded under our statutes of registra- 
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tlon. The ûietuin to tlie contrary in Balley v. Timberlake, 74 Ala. 221-224, 
Ignores the présent statute, and is based on décisions which arose under the 
old law, prier to 1852." 

The court in the last case was construing section 3383 (sections 
1287-1288, Code 1852), which contains the words "or instruments in 
the nature of a mortgage," which are omitted from sections 3376 and 
3386, the sections hère involved, which were sections 1283 and 1291 
of the Code of 1852, and which hâve not been changed by the inser- 
tion of any such incUisive language. Inasmuch as the language of 
sections 3376 and 3386 has not been changed, as was the language of 
section 3383, and inasmuch as it had received such a judicial construc- 
tion before its re-enactment in the subséquent Codes, the cases in 32 
and 33 Alabama cited should be still controlling, and for that reason 
record of the instrument creating the lien was not required by the state 
law, and will prevail against the trustée in bankruptcy. That a lien 
to secure the payment of royalty may be created by a contract on a 
mining lease was impliedly recognized in the case of Etowah Mining 
Co. V. Wills Valley Co., 143 Ala. 623-628, 39 South. 336. The past- 
(lue royalty should hâve been allowed by the référée as a preferred 
claim. 

[4] The minimum royalty for the six months following bankruptcy 
is a nonprovable claim against the gênerai assets of the bankrupt 
«State, being contingent upon the continuance of the lease, and ceas- 
ing to be due in the event of strikes, car shortage, faults, and squeezes, 
by the terms of the lease itself. Atkins v. Wilcox, 105 Fed. 595, 44 
C. C. A. 626, 53 L. R. A. 118; In re Roth & Appel (D. C.) 174 Fed. 
64 (181 Fed. 667, 104 C. C. A. 649) ; In re Abrams (D. C.) 200 Fed. 
1005. The lien created by the lease, however, secures ail amounts 
due or to become due under the lease contract. It would, therefore, 
operate as a security for future accruing royalties during the unex- 
pired term of the lease, unless the term has been ended by the act of 
the lessor. Martin v. Orgain, 174 Fed. 772, 98 C. C. A. 246; In re 
Meyer & Bleuler (D. C.) 195 Fed. 653 ; Denechaud v. Board of Adm. 
of Tulane Educational Fund, 200 Fed. 1022, 118 C. C. A. 665. 

The record shows that immediately upon the filing of the pétition 
against the bankrupt a receiver of the bankrupt was put in charge of 
the leased premises, and that shortly thereafter the receiver notified 
the lessor that it would cease pumping and would abandon the leased 
premises. Thereafter the lessor went into possession of the leased 
premises, and has since remained in possession as against both the 
receiver and the bankrupt. Having re-entered upon the leased prem- 
ises, the lessor is not in a position to assert its lien for royalty accru- 
ing after bankruptcv, as against the assets of the estate. In re Des- 
mond & Co. (D. C.) 198 Fed. 581 (affirmed by the Circuit Court of 
Appeals for the Fifth Circuit, Solomon v. Eggleston, 204 Fed. 1006). 

The pétition for review is granted, and the order of the référée 
modified, so as to allow the claim for royalties accruing prior to bank- 
ruptcy as a secured claim against the property on which the lien is 
created by the terms of the lease, and to the extent of that property 
alone. Such royalties are to be allowed, also, as a provable claim 
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against the gênerai assets of the bankrupt. The royalties falling due 
after the filing of the pétition and the claim for damages for breach of 
the lease are to be disallowed alto?ether. 



THE D. L. CO. NO. XX. 

(District Court, W. D. Washiugton, N. D. May 9, 1913.) 

Ko. 2,258, 

1. Sai.vage (§ 28*)— Natuee of Service— Compensation'. 

Tlie pickiiig up by lilielaiit's steam scliooiier of a Inmber-laflen scow, 
worth with lier cargo ifS.OOO, in the Straits of .Tiiaii de Fuca, five miles 
from slioi'e, where she had goiie adrift two lioiirs before by the breaking 
of her tow lino, with no oue on board, hcld a salvage service, but not of 
liigh order ; the weather being calni, and the scow in uo immédiate dan- 
ger, and it fnrther appearing that she had not been abandoned by her 
tug, which had taken another tow to a uiooring i)lace and was returning. 
Ijibelant and tlie crew lield entitled to an award of .S250. 

[Kd. Note.— For other ca.ses, see Salvage, Cent. Dig. §§ 69, 71; Dec. 
Dig. § 28.*.) 

2. Salvage (§ 22*) — Suit for Compensation— Costs. 

ïhe action of a salvage clalmant in llbeling the salved vessel and cargo 
for ,^4,500, after refusai of its deniand for J^^OO, which was the full value 
of the service, hcld oppressive, inéquitable, and an abuse of the proeess 
of the court, which warranted the taxliig against it of four-flfihs of the 
costs. 

[Kd. Kote. — For other cases, see Salvage, Cent. Dig. § 52; Dec. Dig. § 
22.*] 

In Admiralty. Suit by the Star Steam.ship Company for salvage 
against the scow D. L. Co. No. XX and cargo; the Seaton Barge Com- 
pany, claimant. Decree for libelant. 

Dorr & Hadley, of Seattle, Wash., for libelant. 
C. H. Hanford, of Seattle, Wash., for claimant. 

CUSHAIAN, District Judge. [1] This is a suit for salvage of an 
alleged derelict scow and its cargo of Itmiber. It is now before the 
court on libelant"s motion to confirm the findings of the commission- 
er, for a decree thereon, and upon the exceptions of the claimant to 
the commissioner"s findings. 

On the morning of September 18, 1912, the gasoline tug Margaret 
S., towing two barges loaded with shingles, was bound from Port 
Angeles, on the Straits of Juan de Fuca, for Seattle. About 4 in the 
morning, when some fîve miles west of Dungeness Light, the tow line 
of the trailing scow (L. D. Co. No. XX) parted. The tug took the 
olher scow into Dungeness Bay, moored it, and immediately returned 
to get the scow left adrift. In the meantime libelant's steam schooner 
Rapid Transit, loaded with shingles, out from Port Angeles, bound for 
Seattle, at a distance of several miles, sighted the drifting scow, esti- 
mated to be then about five miles ofif shore, with no one on board and 
no other vessel near it. The Rapid Transit went to the scow at 6:10 

•For other cases see same topic & § numbkk in Dec. & Am. Digs. 1907 to date, & Rec'r Indexes 
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a. m., took it in tow, and proceeded towards Seattle, meeting the Mar- 
garet S. returning for it at 7:10 a. m. 

The Margaret S. stood off, her captain claiming the scow. The cap- 
tain of the Rapid Transit demanded that he "settle," saying he would 
take the scow to Port Townsend (towards Seattle) and settle there. 
The captain of the Margaret S. said he did not want the scow at 
Port Townsend, but wanted it at Seattle. The captain of the Rapid 
Transit understood this to be a request to take the scow to Seattle, 
which was done. Off Dimgeness the towing line parted, and one of 
the boats of the Rapid Transit was stove in, in being taken aboard 
after replacing the line on the scow. After reaching Seattle, posses- 
sion was retained by libelant. A demand for $300 salvage was made, 
which was refused. A tender of $50 was made, which was also re- 
fused, the scow retaken by claimant, and the libel filed herein, praying 
salvage to the amount of $4,500. 

The commissioner to whom the matter was referred found that, at 
the time the Rapid Transit picked up the scow, the scow and its cargo 
were in danger of being lost, the scow was quasi derelict, and the 
service rendered was a salvage service, for which libelant should be 
allowed $1,000. 

Libelant relies upon the following authorities : The Shawmut (D. 
C.) 155 Fed. 476; Cromwell v. The Island City, Fed. Cas. No. 3,410: 
The B. C. Terry (D. C.) 9 Fed. 920; The Lowther Castle (D. C.) 195 
Fed. 604; Marvin on Wreck and Salvage, pp. 107, 108; The John 
Swan (D. C.) .50 Fed. 447; The Hyderabad (D. C.) 11 Fed. 757; Vin- 
cent V. The Pénélope, Fed. Cas. No. 16,946; Kennedy, Law of Civil 
Salvage, pp. 8, 21, and note citing the opinion of Dr. Lushington, The 
Glascow Packet, 2 W. Rob. 306, at pp. 312, 313; The Eliza Lines, 114 
Fed. 307, 52 C. C. A. 195; Huches on Admiralty, p. 134; The Myrtle 
Tunnel (D. C.) 146 Fed. 324; The Gibson (D. C.) 160 Fed. 230; Earn 
Line S. S. Co. v. United States (C. C.) 170 Fed. 834; The Job H. Jack- 
son (D. C.) 161 Fed. 1015; The Thêta (D. C.) 135 Fed. 129; The 
White Seal, 162 Fed. 642, 89 C. C. A. 434; The Pinmore (D. C.) 121 
Fed. 423; The Strathnevis (D. C.) 76 Fed. 855; The Ann L. Lock- 
wood (D. C.) 37 Fed. 237-8; The Bee, Fed. Cas. No. 1,219; The Jo- 
seph C. Griggs, 12 Fed. Cas. 417; The John Shaw, Fed. Cas. No. 
2.949; The Annie Henderson (D. C.) 15 Fed. 550; The Hughes Broth- 
ers & Bangs, No. 49, 135 Fed. 746, 68 C. C. A. 384. 

Respondent relies upon the following authorities : The H. B. Pos- 
ter, Fed. Cas. No. 6,291 ; Crowell v. A Chain and Anchor, Fed. Cas. 
No. 3,443; The Cleone (D. C.) 6 Fed. 517, 7 Sawy. 77 \ The Emulons, 
Fed. Cas. No. 4,480; The Attacapas, Fed. Cas. No. 637; Beau v. The 
Grâce Brown, Fed. Cas. No. 1,171; The Viola (C. C.) 52 Fed. 172: 
Murray v. United States, 55 Fed. 829, 5 C. C. A. 283 ; The Ragnarok 
(D. C.) 158 Fed. 694; The Lee (C. C.) 24 Fed. 47; The Pocomoke 
(D. C.) 173 Fed. 94; The Launberga (D. C.) 154 Fed. 959; The S. C. 
Schenk, 158 Fed. 54, 85 C. C. A. 384; The Boston, Fed. Cas. No. 
1,673. 

Claimant relies upon certain of the authorities cited by respondent, 
and, in addition, upon the following : Desty's Shipping & Admiralty, 
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§§ 312, 322, 326; The Champion, Browning & Lushington Adm. Rep. 
69; The Union Express Ce, Fed. Cas. No. 14,363 ; The Thomas Hunt, 
Fed. Cas. No. 13,326; The Senator, Fed. Cas. No. 12,664; Raft oi 
Spars, Fed. Cas. No. 11,529; Muntz v. Raft of Timber (C. C.) 15 
Fed. 555 ; The James A. Rumsey (D. C.) 40 Fed. 909 ; The City of 
New York (D. C.) 184 Fed. 478; Hume v. Spreckels, 115 Fed. 51, 52 
C. C. A. 645; In re Scows Nos. 1 and 10 (D. C.) 141 Fed. 477; Neel 
V. Iron City Sand Co., 149 Fed. 980, 79 C. C. A. 490; The New 
Camélia, 105 Fed. 637, 44 C. C. A. 642; The Brina P. Pendleton (D. 
C.) 200 Fed. 848. 

The testimony is of a contradictory character regarding the state 
of the sea and the danger therefrom to the scow and its cargo. The 
évidence fails to show that the scow was in any substantial danger. 
It had not been abandoned by the Margaret S. The point where the 
scow was picked up by the Rapid Transit is about 70 miles from the 
océan in the Straits of Juan de Fuca. The report of the weather ob- 
server at Port Crescent, less than 25 miles away, shows that for 18 
hours preceding 6 o'clock a. m. on September 18, 1912, the wind was 
blowing from the west and northwest, varying from 2 to 6 miles an 
hour. There was nothing in the situation to warrant the inference 
that it had a greater or other velocity at the point in question. The 
captain of the Albion, a passing steamer bound for Port Angeles, who 
appears to hâve been a wholly disinterested witness, testified that the 
ports of the Albion were open, which would not hâve been the case 
if the weather was bad. He did not consider the sea rough or dan- 
gerous. 

The scow and its cargo were in good shape when picked up. A 
westerly swell was coming in from the océan. There is considérable 
dispute in the testimony as to how heavy it was. If danger was like- 
ly to occur to the scow and its cargo while lying in the trough, or 
broadside to the swells, no reason appears why it would not hâve oc- 
curred during the two hours it was adrift. None of the shingles were 
lost, and a lantern was still standing upright, unsecured in any way, 
on the top of the shingles. It is probable that both tow lines were 
broken by the tide rips, although the swells would tend to vary the 
tension on them. Both the wind and tide were with the vessels and 
their tow. One of libelant's witnesses testified that the scow was 
in the tide rips when the Rapîd Transit picked it up. There was but 
slight danger in the services rendered, and it chiefly, as shown by the 
event, to property and nôt life — a towline being broken and a row- 
boat damaged. 

The fact that the scow was found adrift early in the morning, with 
no one on board and the lantern unlighted, would justify an inference 
that it had been lost during the night, that the owner might not find 
it, and that, unless taken in charge by the Rapid Transit, or some other 
passing vessel, the scow might, eventually, be lost or damaged, result- 
ing either from a change in the weather, collision with passing vessels, 
or being set upon the beach by the swells. Thèse circumstances jus- 
tify the finding that the services rendered in taking the scow in tow 
were done in good faith and constituted neither a trespass nor unwar- 
ranted intrusion. 
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From the time the Margaret S. demanded the scow, the service was 
merely a towing service. Clearly the captain of the Rapid Transit 
was justified in considering the statement of the captain of the Mar- 
garet S. that he wanted the scow in Seattle as a direction or request 
to him to take it there, especially so in view of the latter's conduct 
in standing oiï from the Rapid Transit and not insisting upon anything 
more definite, but appearing to acquiesce in what was donc. On ac- 
count of the services rendered, the Rapid Transit was delayed 6^/^ 
hours in reaching Seattle. 

The f ollowing findings of the commissioner are confirmed : 

Value of the Kapid Transit, .ÎS,000 : value of its cargo. $2,000. 
Value of the scow, L. D. Co. No. XX, $4,000; value of its cargo, $4,000. 
That the officers and crew of the Kapid Transit consisted of the following 
named persons, with the following monthly compensation : 

Howell Parker, inaster .$110 per month. 

John Matsen, mate 00 

William Marmont, chief engineer 110 

A. Olsen, second engineer SO 

John Sims, quartermaster 45 

Ole Haverson, deckhand . . . r. . . 40 

A. McDonald, deckhand 40 

Ole Snortland, deckhand 40 

P. Barnes, deckhand 40 

P. Stalt, deckhand , 40 

W. Gardner, deckhand 40 

W. Jannenberg, flreman 4.5 

Henry Holnian, flreman 4.5 

It is found that the compensation recommended by the commissioner 
for the services rendered is excessive. It is further found that the 
libelant is entitled to $250 for such services — the officers and crew of 
the Rapid Transit, each, to receive therefrom an amount equaling 
their regular pay for three days. 

[2] In view of the character and amount of service rendered, the 
conduct; of libelant, after having demanded a salvage charge of $300, 
in libeling for $4,500, which required the furnishing of a bond for 
$9,000 by claimant, was oppressive, inéquitable, and an abuse of the 
process of the court, for which it is determined the libelant shall pay 
four-fifths of the costs of the proceedings. 
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THE FAIR OAKS. 

(District Court, W. D. Wasliington, S. D. May 10, 1913.) 

No. 7;îo. 

Salvage (§ 30*) — C0Î1IPENK.4.T10N— Kesoue of Disablko Steamer. 

A steamer, wortli with lier cargo of luinber nearly .fSO.OOO, after being 
salved, wlilch striiolv on tlie luvr at tlie eiitraiice to Grays Harbor. dis- 
abling her ruddor aiid cansliig lier to leak so as to put ont her tires, held, 
on the évidence, to hâve lieen in a situation of .areat péril, with serions 
danger of loss of life, owing to tlie tide and high wind, Wlien she was 
rescued Iiy libelant's tug and towed to a port, whicli was reached tliree 
days later, and lilielant and the officers and crew of the tug giveu a 
salvage award of .f«,000. 

[Kd. Note. — For other cases, see Salvage, Cent. Dig. §§ 72-74 ; Dec. 
Dig. § ÎÎO.*] 

In Admiralty. Suit for salvage by the Grays Ilarbor Tugboat Com- 
pany against the steamer Pair Oaks ; Thomas Pollard, claimant. De- 
cree for libelant. 

James M. Ashton and Hufifer, Hayden & Hamilton, ail of Tacoma, 
Wash., for libelant. 

Ira A. Campbell, ai San Francisco, Cal., for claimant. 

CUSHMAN, District Judge. This suit is one for salvage. On the 
25th of AtJgust, 1909, the libelant salved the Fair Oaks, after she had 
become disabled by striking in going over the bar at Grays Ilarbor, 
outward bound to San Francisco. 

The answer admits and allèges : That at the time the assistance 
was rendered the fires of the Fair Oaks had been put out by the water 
rising in the hold, within 25 minutes after striking. That part of her 
deck load had been jettisoned. Some of her seams had opened. She 
struck on the bar four or fîve times. The first time she struck, her 
rudder was put out of commission. A strong current was running to 
the northwest across the bar. As the water rose in the hold, she twice 
listed, once to the starboard and once to the port, and that to right 
the vessel on each occasion the lashings on the deck load were; let go 
and a large part of her cargo jettisoned. That she gave the danger 
signal upon the appearance of libelant's tug, the John Cudahy. That 
ten minutes later a line was got aboard from the tug and she was 
towed into Willapa Harbor. 

Claimant dénies that the Fair Oaks was worth, when moored at 
Willapa Harbor, more than $v30,000, or her cargo more than $1,800. 
The controversy has narrowed to the nature of the services rendered, 
as depending upon the value of the property imperiled and the extent 
of the danger to which the vessels and crews were exposed. 

Besides the testimony of those aboard the salving and salved ves- 
sels, évidence was given by the captain and others aboard the United 
States steamship Yorktown, lying ofif the bar at the time the Fair 
Oaks struck and about a mile away. The testimony is of a very con- 
tradictory character, so far as the location of the Fair Oaks at the 

•For other cases see eame topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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time the line was put on board her, is concerned. Libelant's conten- 
tion is that the Fair Oaks had not got over the bar; that the wind 
and current were carrying her, in a disabled condition, upon the "north 
spit," where she would hâve been inevitably lost, with the crew and 
the captain's wife, who was also aboard, a total of 19 persons. Claim- 
ant contends that the Fair Oaks had passed over the bar and was in 
comparative safet)', though her fires were out; that she, being a wood- 
en vessel loaded with lumber, was in no danger of sinking, and could 
hâve saved herself with her sails and anchors. 

Libelant rehes upon the following authorities : The City of Puebla 
(D. C.) 153 Fed. 925; The Edith L. Allen (D. C.) 139 Fed. 888; Per- 
riam v. Pacific Coast Co., 133 Fed. 140, 66 C. C. A. 206; The Pin- 
more (D. C.) 121 Fed. 424; The Sir Robert Fernie (D. C.) 96 Fed. 
348; The T. F. Oakes (D. C.) 87 Fed. 229; The Elfrida, 77 Fed. 
754, 23 C. C. A. 527; The North Erin D. C.) 71 Fed. 430; The 
Amitv, 69 Fed. 110, 16 C. C. A. 170; The Charles Wetmore (D. C.) 
51 Fed. 449; The Euckenbach v. Scows 3 and 16 (D. C.) 50 Fed. 570; 
The Agnes I. Grâce (D. C.) 49 Fed. 662 ; The Jessomene (D. C.) 47 
Fed. 903 ; The Don Carlos (D. C.) 47 Fed. 746 ; Walsh v. Scows 6, 
16. and 24 (D. C.) 45 Fed. 901 ; The Tancarville (D. C.) 45 Fed. 903 ; 
The Albany (D. C.) 42 Fed. 65 ; The Erin (D. C.) 36 Fed. 712 ; The 
Maggie Willett (D. C.) 27 Fed. 519; Queen of the Pacific (C. C.) 
25 Fed. 610; The Lahaina (D. C.) 19 Fed. 923; The Gib.son (D. C.) 
160 Fed. 230; Johnson v. The Industry, Fed. Cas. No. 7,391; Adams 
V. Island City, Fed. Cas. No. 55 ; The Euphrasia, Fed. Cas. No. 4,545 ; 
The Lexington, Fed. Cas. No. 8,336; The South Bay (D. C.) 139 
Fed. 273; The Grâce Dollar (D. C.) 103 Fed. 665; The Willis A. 
Holden, 174 Fed. 5, 98 C. C. A. 43 ; Earn Line S. S. Co. v. United 
States (C. C.) 170 Fed. 834; The Benjamin A. Van Brunt (D. C.) 
164 Fed. 775. 

The claimant cites certain of the authorities enumerated above, and, 
in addition, the following : The Sirius v. Cedros Island M. & M. Co., 
57 Fed. 851, 6 C. C. A.'ôM; Weir v. Price, 69 Fed. 104, 16 C. C. A. 
164; Pacific Mail S. S. Co. v. Commercial Pacific Cable Co., 173 Fed. 
28, 97 C. C. A. 346; The Loch Garve, 182 Fed. 519, 105 C. C. A. 
57; The Monticello iD. C.) 81 Fed. 211; Spreckles v. The Brussels 
(D. C.) 38 Fed. 524; The City of Puebla (D. C.) 153 Fed. 925; Puget 
Sound Tugboat Co. v. City of Puebla (D. C.) 79 Fed. 982. 

Nothing can be gained by any extended statement or analysis of 
the conflicting testimony. On account of the lack of interest of the 
witnesses on the Yorktown, and the fact that they were not so busily 
engaged as those upon the Fair Oaks and Cudahy, their testimony con- 
trols the court's finding where there is a substantial dispute. 

The Fair Oaks drew over 18 feet of water. The Cudahy drew 
12 feet. The government charts show the water at this point 12 to 
14 feet "at the mean of the lower low waters." The Fair Oaks was 
going out over the bar on ebb tide, about an hour before low tide. 

The prépondérance of the évidence shows that the Fair Oaks had 
not cleared the bar when she was picked up by the Cudahy. The dis- 
tance across the bar, the speed she was making, retarded by her sink- 
205 F.— 13 
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ing down into the water as she filled, the stopping of her engines and 
bumping on the bar, her maneuvers, the soundings taken, her distress 
whistles and other circumstances, as well as the testimony of the wit- 
nesses locating her with référence to the buoys, marking the channel 
and bar, show this. 

If she were clear of the bar, her danger, though not so imminent, 
was but Httle less. The "north spit," with 11 feet of water, was only 
a few hundred feet away. The wind, which was 35 or 40 miles an 
hour, was blowing along the line of the outer boundary of the bar. 
The current was substantially in the same direction. 

The captain of the Yorktown is not certain in his opinion vvhether, 
if unassisted, the Fair Oaks would hâve gone on the shoals at the 
mouth of Grays Harbor, or further up the coast. The inference from 
his testimony is fair that, in his opinion, there were no other reason- 
able alternatives than those two. If she had gone on either of thèse 
shoals, she would hâve broken up. On account of the strength of the 
wind and current and the nature of the bottom, there is no probability 
that her anchors would hâve held; also, on account of the wind and 
current, in her disabled condition, there is no probability that her sails 
could hâve been used with any effect in time to hâve saved her. With 
her deck load, she would probably hâve capsized. It is therefore 
found that the danger to the Fair Oaks was great and imminent. The 
coast at this point is notoriously dangerous. The Pinmore (D. C.) 
121 Fed. 423. 

There were eight persons aboard the Cudahy, including the officers, 
crew, and a pilot for the Yorktown. Though the danger to the Cud- 
ahy, and those aboard, in her work of rescue, was not great, it was 
considérable, as the sea was covered with the jettisoned lumber from 
the Fair Oaks, from which she might hâve been stove in, or her pro- 
peller disabled. If the latter had been put out of commission, she, 
too, would hâve gone on the shoals. À high degree of skill was 
shown by those aboard the Cudahy in the prompt assistance rendered. 

There was serions danger of loss of life to those aboard the Fair 
Oaks, although it cannot be said that there was serions danger of great 
loss of life. The nearest land was two or three miles away. 

It was about noon when the Fair Oaks struck. Although there had 
been fog in the morning, and there was fog later on, yet at this time 
it was clear. The Yorktown stood in close by, prepared to lower life- 
boats; the water being too shoal for her to aid the Fair Oaks. The 
boats of the Fair Oaks were also available. Though the water was 
rough and the lifeboats could not hâve gone among the shoals, where 
the water was breaking, yet they could probably hâve taken those 
aboard off the Fair Oaks before she drifted on the shoals. The dan- 
ger of the lifeboats being stove in or capsized in making the Fair 
Oaks, on account of the floating timbers and the rough water, with 
the difficulty of keeping ofï the shoals on account of the wind and 
current, would hâve been the chief dangers. 

The évidence as to the value of the Fair Oaks has ranged from 
$30,000, admitted in the answer, to $90,000. She was appraised in 
May, 1909, at $65,000. Her value is found to hâve been $60,000, less 
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$13,589.44, the amount of repairs necessary to restore her, or $46,- 
410.56, when moored at Willapa Harbor. The value of her cargo is 
found to hâve been $3,855.55, less $1,097, freight, or $2,758.55. The 
value of the Cudahy is found to hâve been $35,000. 

The Cudahy was from noon on the 25th to the forenoon of the 28th 
of August in getting the Fair Oaks into Willapa Harbor. During 
this time thèse two boats were trailed by two other tugs belonging to 
the libelant, this being done for the purpose of rendering assistance, if 
the same should be necessary, during which time, one of thèse, the 
Traveler, helped put another line on the Fair Oaks. 

The complaint is made in the answer that the Cudahy grounded the 
Fair Oaks in Willapa Harbor before her mooring. This complaint 
is not justified by the évidence. 

In considération of the character of the salvage service rendered, 
its meritorious and high rank, above pointed out, the following 
amounts are allowed : Eight thousand dollars, $800 of which is to be 
divided among the officers and crew of the Cudahy, in the proportion 
of the amount of their monthly pay. For taking dépositions at San 
Francisco, an attorney's fee of $400' is allowed. On the $8,000 above 
awarded, interest is allowed at the légal rate from September 4, 1909, 
the date of filing the libel. 



CHEAT MOUNTAIN CLUB v. WEST VIKCJI.NIA l'VhV & PAPER CO. 
(District Court, N. D. West Virginia. May 14, 1913.) 

1. FiSH (§ 6*) — Pollution of Stream — Remedy — Tndictment— Injunctioîî. 

Where the owner of certain forest land, leased to complainant's pred- 
ecessor for fisliing and hunting, proceeded to eonduct certain lumber- 
iug opérations thereon, and polluted a Iroiit stream ou the land, tlie 
remedy by indictment was not exclusive, but injiinction nilght be granted 
to stay further pollution and destruction. 

[Ed. Note.— For other cases, see Flsli, Cent. Dlg. § 14 ; Dec. Dig. § 6.*] 

2. Injunction (§ 47*) — Destruction or RoAns — Leases. 

Where a lease of forest lands for hunting and fi.shmg provided that 
none of the rights and privilèges granted by the lease should interfère 
with, limit, or hinder the owner.s in their opérations as lumbermen, farni- 
ers, or grazers thereon, an injunctiou would not lie to restrain the own- 
ers from destroying roads on the property, built under the lease, wliere 
the acts were done by the owners, not maliciously, but in their legitimate 
lumbering opérations. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 100 ; Dec. 
Dig. § 47.*] 

3. liANDLOKD AND TENANT (§ 12,S*) — GAME PRESERVE — TakIXG TiMBER — RE- 

PAIE OF Buildings — "Lodge." 

Where a lease of 50,000 acres of forest land for flshing and hunting 
to an incorporated club, which spent $25,000 in building a clubhouse and 
other buildings, roads, etc., provided that It should continue for 50 
years, with the right to the lessees to eut timber on the land and use 
the sanie to build one or more camps or lodges, and the lessees fenced 
and cleared 10 acres of ground, to be used in connection with the club- 
house, the owners of the land, after the expiration of 25 years without 

•For other cases see same toplc a § numbeb lu Uec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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objection, were not entltled to prohibit the lessees' further use of the 
clubhouse and lO-acre tract, nor the taUing of timber for the repair ol 
the clubhouse ; tlie term "lodge," as used in the lease, being sufticiently 
broad to include such house. 

[Ed. Note.— For other cases, see Landlord and Tenant, Cent. Dlg. §| 
435, 436 ; Dec. Dig. § 123.* 

I^r otlier définitions, see Words and Plirases, vol. 5, p. 4226.] 

Suit by the Cheat Mountain Club, a corporation, against the West 
Virginia Pulp & Paper Company. Decree for complainant. 

William E. Baker, of Elkins, W. Va., for plaintiff. 
Talbott & Hoover, of Elkins, W. Va., for défendant. 

DAYTON, District Judge. Sifted out of the mass of évidence 
taken, the facts involved in this controversy are substantially thèse: 

Some time before January, 1887, A. H. Winchester had been en- 
gaged as agent for W. S. Dewing & Sons, in purchasing titles to large 
bodies of lands, situate on Shavers fork of Cheat river, in Randolph 
and Pocahontas counties, this state. Thèse purchases had by that time 
reached an aggregate of about 50,000 acres. The nearest railroad sta- 
tion to thèse lands was then at Philiijpi, 54 miles away. They com- 
prised many miles of unbroken forest. Winchester met Wm. Sey- 
mour Edwards at Beverly, attending to some légal business, and in- 
duced him to ride homeward with him through thèse lands. They dis- 
cussed the fine opportunities for fishing and hunting presented by this 
almost trackless wilderness. The resuit was the organization and in- 
corporation of the "Sportsman's Association of Cheat Mountain," in 
which Edwards interested a large number of prominent men at Pitts- 
burg, Pa., and elsewhere, and the exécution, acknowledgment, and 
recordation of the contract set forth in full in the margin/ 

a Exhibit A. 

This Indenture, made this 12th day of January, 1S.ST. between A. H. Win- 
chester, of Randolph county, West Virginia, party of the first part, and the 
Sportsman's Association of Cheat Mountain, a corporation organized vinder 
and pursuant to the laws of the state of West Virginia, party of the second 
part, witnesKetli: 

That for and in considération of the sum of one (-lîl.OO) dollar, in hand paid 
by the party of the second part, the recelpt whereof is hereby aciiuowledged, 
the party of tlie first part doth iierehy grant, démise, and let unto the party 
of the second part for the full terni of flfty years froni tlie date liereof, for 
the sole purjjose of a hunting estate and the protection and propagation of 
game and game fish, ail that certain tract or boundary of land linovvn as the 
•'Winchester Purchase" (subject, however, to the limitations hereafter named), 
bouuded and described as follows: Being ail that certain boundary of land 
lying upon the vvaters of Shavers fork of Cheat river, and upon Cheat Moun- 
tain range, in the counties of Randolph and Pocahontas, W. Va., bounded 
on the northerly side by the old Staunton and Parkersburg pike and runnlng 
southerly for quantity, and containing abont flfty thousand acres, more or 
less (covering ail of Cheat waters south of said pike). Together with the 
right of way into, out of, over, and across said land, the right to build pri- 
vate roads into, ont of, over, and across the same, the right to use water f rom 
the sanie, the right to eut timber upon the said land and use the same for 
the purpose of building one or more camps or lodges upon the said land, and 

•For other cases see same topic & S mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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between Winchester and the association, subsequently ratilied by Dew- 
ing, and subject to which thèse lands are held to-day by tlie West Vir- 
ginia Pnlp & i'aper Company, a Delavvare corporation. The "Sports- 
man's Association of Cheat Aiountain" was succeeded tlirough pur- 
chase by the "Cheat Mountain Chib," a corporation under the laws of 
this State. Tliis contract was n!)t witiiout very valnable considération 
to its grantors. I^and titîes in that section were in an unscttled condi- 
tion, and to hâve a large bonnchiry like this held under one lease, by a 
tenant who, at its own expense, would erect buildings thereon and 
make such clearing and improvcments as would meet the law's re- 
quirements in cstablishing adverse possession, was very désirable. 
This Sportsman's Association, incorporated, did make improvcments 
to the extent of ];robably $25,000. They built roads, paths, camps, a 
fish hatchery, outbuildings and a clubhouse, with a superintendent's 
dwelling honse attached thereto. W^inchester was présent and in- 
sisted upon bis sélection of the site for this clubhouse, and bis sug- 
gestion in regard thereto was adopted. He substantially indicated and 
marked out the ground that should be occupied. This ground em- 
braced about 10 or 12 acres, and was sufficient for the clubhouse, out- 
buildings, and fish hatchery to stand upon, and also to furnish an acre 
garden and pasture for a couple of cows and a couple of horses. The 
necessity for keeping this stock was apparent. 

The original association, at least partially, cleared out this 10 acres 
of ground, and it and its successor were allowed full and peaceable 
enjoyment thereof and of the buildings thereon until the 27th of 
March, 1912, some 2.5 years after the exécution of the lease, when 
Slaymaker, defendant's manager, by letter notified the latter that: 

"We expect, froiii uow on. to use our j)ro])ert.v on whk-li the clubhouse Is 
lociited, h)du(liLis the nieadow lands south of wliere the clubhouse stands, 
and we therefore be.;; to luelose ,vou a coi).y of the original Jease made by A. 
11. Winchester, * * and c^x'ciully cnll your attention to the fact that 

the rlght to buihl, and use rent free when built, such cani]>s or lodges as niay 
be deeiiLod necessary by the paiiy of ilie second part, and the l'ight to take 
coal and wood fi'oni t)io said laiid for tiu; doniestie use of said camps aud 
lodsos. 

I'>ut this lease is ma de subject to the followiiiK expressed conditions, to wit: 
(1) AU riglits, titles, and in'iviU'ses under tliis indenture domised are aud 
shall be sul(.ject to tlie right of Ihe owners of tlie laiid herein described to 
preveut waste aud unne!-essary iii.iury to the ijvopei'ty or commercial values 
thereof, thvough the exercise of any of said rights l)y the party of the sec- 
ond part, its agents oi- servanis. cf) Xone of the rights and ijrivileges muter 
this indenture granted shall in any way interfère with, liniit, or hinder the 
owners of ihe said land in their o]ieratlon as lumberinen or farmers or graz- 
ers thereon. Ç',) It is understood that no rights and privilèges by this in- 
denture granted shall preveut A. H. Winchester or his invited friends from 
exertising freely any and ail the rights and jirivileges herein granted. (4) 
The premises horeiu described and demised shall be used for the puriiose here- 
in siiecified aud be subject to the conditions herein set out, aud for noue other 
whatsoever. 

To bave and to hold the said domised premises for the aforesaid purposes, 
and subject to the aforesaid conditions, for the full terni of fifty years from 
the date hereof. 

W'itness the haud aud seal of the party of the tirst part. 

A. H. Winchester. [Seal.J 
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thîs lease only glves to the association the rlglit to liunt, protect, and prop- 
agate gaine and game flsh on the lands. • * * You will notice in tliis 
lease ttiat the association has the right and privilège of building prlvate 
roads into, ont of, over, and aeross the lands covered by that lease, to- 
gether with the rIght to use water, the right to eut timber upon sald lands 
and use the same for the purpose of building one or more camps or lodges. 
and to use the same, rent free, when built, together with the right to take 
coal and wood from the lands for domestie use for said camps and lodges. 
We call your spécial attention to the faet tliat this lease reserves to the 
owners of the land the right to prevent iinuecessar>- in.inry or waste to the 
I)roperty over which the lease was given, and the rights and privilèges con- 
veyed by that lease were in no way to interfère with, limit, or hlnder the 
owners in their opérations as lumbermen, farniers, or grazers, We would 
therefore notify you that we expect to take charge of ail of the improved 
land around and near tlie clubhouse, and to clear additional lands in that 
section, and we eannot allow any timber to be taken from our property for 
the purpose of repairing or rebuilding the clubhouse." 

In addition to this Shafïer, defendant's superintendent, informed 
Degler, the club's superintendent, that tliere was no use going ahead 
with the fish hatchery or with improvements, as the company expect- 
ed to utihze ail that land. Then the défendant built its railroad for 
lumbering purposes along the stream on which the fish hatchery was 
located, built its lumber camps, wherein some 75 men lived, its stables, 
and hog lot on its banks, and took possession of something over 2 
acres of the 10 or 12 that had been used in connection with the club- 
house, plowed them up, and planted them in potatoes. From ail which 
and other évidence in the cause, it is very manifest that this défend- 
ant had become tired of this tenant of 25 years standing, holding this 
large boundary of 50,000 acres in open, notorious, and adverse posses- 
sion for it and its predecessors in title at an expense of many thou- 
sands of dollars, and wanted to get rid of it as speedily as possible, 
and to this end, after 25 years of libéral treatment, it became the strict- 
est of strict constructionists and stands on what its manager conceives 
to be the very letter of its bond. * 

The plaintiff thereupon filed its bill in the circuit court of Randolph 
county, seeking an injunction against the defendant's pollution of the 
stream upon which its fish hatchery was situate, against the destruction 
of its roads and paths into, out of, and over the property, and from 
interférence with the 10 or 12 acres used by it for so many years in 
connection with its clubhouse. That court announced its purpose to 
grant a temporary injunction as prayed for, but before doing so the 
défendant filed its pétition and bond and the cause was removed to 
this court. Hère application was made for a temporary injunction, 
but, the défendant having promptly filed its answer, denying most of 
the allégations of the bill and insisting upon its manager's construction 
of the lease, I declined to grant such temporary injunction, reserving 
ail action until final hearing upon the merits. 

[1] There can be no reasonable doubt from the évidence that the 
défendant polluted the stream upon which the fish hatchery was situ- 
ated and from which it drew its water supply. Horse, hog, and 
human excrément, as well as tin cans, ashes, and kitchen refuse, were 
deposited in it. The personal examination of the state fish and game 
warden and his évidence in the case seems to me clearly to establish 
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that such matter was destructive of the trout which the plaintiff was 
seeking to propagate in its hatchery. While such pollution, by express 
statute in this state, is prohibited and made subject to criminal prose- 
cution (State v. vSouthern Coal & Transportation Co. [W. Va.] 76 S. 
E. 970), yet it being clearly shown by the évidence that the plaintiff is 
specially damaged in the destruction of its fish and in the opération of 
its private hatchery, admittedly authorized to be maintained under the 
ternis of the lease, I do not think the remedy by indictment is ex- 
clusive, but that injunction will and must be maintained at the in- 
stance of plaintiff to stay further pollution and destruction. 

[2] Touching the question of the obstruction and destruction of the 
roads built by plaintiff, for which injunction is sought, I do not think 
it can be granted, for the reason that such obstruction or destruction 
is clearly shown not to bave been done maliciously, but in the defend- 
ant's legitimate lumbering opérations, expressly reserved to it under 
the ternis of the lease. 

[3] The chief bone of contention in the case is touching the 10 
or 12 acres of land surrounding the clubhouse and hatchery, which 
the plaintiff and its predecessor had been using for so many years, and 
which had been substantially marked out and assigned for such use by 
Winchester when the clubhouse site was originally selected. In view 
of the fact that counsel so radically disagree as to what this lease 
means in this particular, I think it well to recall some of the hornbook 
rules applicable to its construction : (a) An agreement should receive 
that construction which will best effectuate the intention of the par- 
ties; and (b) such intention of the parties is to be collected from the 
whole agreement. (c) A contract will, if possible, be construed so as 
to render it reasonable rather than unreasonable, (d) Greater regard 
is to be had to the clear intent of the parties than to any particular 
words which they may hâve used in the expression of their intent; and 
(e) if such meaning and intent is not clear, the court will consider the 
circumstances under which the contract was made, the subject-mat- 
ter, the relation of the parties, and the object of the agreement, in or- 
der to ascertain their intention, and for this purpose paroi évidence 
is admissible, (f) Contracts of lease will generally be construeiJ 
most strongly against the lessor; and (g) in case of doubt, weight wiî! 
be given the construction placed upon the contract by the ])arties. 
Clark on Contracts (Ist Ed.) 599 et seq. 

Applying thèse rules to the construction of this lease, will any one 
reasonably contend that a number of intelligent men would organize 
a corporation, subject themselves to an expense of near $25,000, build 
a clubhouse and other buildings in an unbroken forest, miles away 
from any other habitation and from market, with no right to use a 
foot of ground except that alone upon which the buildings stood? Is 
it to be presumed that a lessor having 50,000 acres of land, securing 
such a tenant, was so jealous of the use of the land as to consider and 
design such a restriction? The keeping of a couple of cows there, 
so far away from where milk and butter could be obtained, and the 
keeping of a couple of horses to get in and out of this wilderness, to 
build the roads, camps, and lodges provided for by the lease, were 
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necessities, and the ground to maintain them upon was likewise. In 
short, this 10 acres of ground was the necessary curtUage to the club- 
house, hatchery, and other buildings, and the purpose for which the 
lease was given, and that it was so understood by the parties is clearly 
shown by two facts : First, that the original lessor, Winchester, 
marked it out and assigned it as such ; and, second, that the owners of 
the land for 25 years, without objections, allowed it to be used as 
such. It therefore follows that the taking possession thereof, or any 
part thereof, against plaintiff's protest, by the défendant, was and 
wili be unwarranted until this lease is either surrendered or termi- 
nated. 

Finally, the contention of défendant that no timber can be used 
for the purpose of repairing the clubhouse is in my judgment unten- 
able. The lease was for 50 years. It expressly provides that timber 
can be taken for the purpose of building camps and lodges upon the 
land and to enjoy the same. The term "lodge," used in this lease, is 
broad enough to include the building called the "clubhouse," and de- 
fendant's construction of the lease would therefore involve the absurd- 
ity that the plaintiff could take timber to build a new house, but not 
the lesser quantity reqnired to repair and maintain the old. 

The plaintiff is entitled to the relief prayed for in its bill in the par- 
ticulars herein set out, and decree will be entered accordingly. 



In re RUTLAND-PEIÎKY CO. 

Ex parte SOUTHERN MOLINE l'LOW CO. 

(District Court, E. D. South Carolina. May 9, 1013.) 

BaNKBUPTCY (§ 140*) — KiGIITS AKD POWEES OF TlîUSTKE— GhaTTEL MOBT- 
GAGES. 

Baukr. Act Jul.Y 1, 1898, c. 541, § 47a (2), 30 Stat. 557 (TJ. S. Comp. St. 
1901, p. .3438), as auieiided by Act .Tune 25, 1910, c. 412, § 8, 36 Stat. 840 
(U. S. Comp. St. Supp. 1911, p. 1500), wliieli vests a trustée with tlie 
riglit.s and powers of a creditor holding a lien by légal or équitable pro- 
ceedings as to property in the custody of the court, was intended to pré- 
serve, but not to eularge, the rights of creditors ; and wliere under the 
.state law a chattel mortgage, althougli unrecorded, is valid, except as 
against subséquent creditors without notice and prior creditors who hâve 
secured liens by attachnient or levy, a trustée cannot hold property as 
against the holder of an unrecorded mortgage for tlie benefit of prior 
simple contract creditors. 

[l'id. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. § 140.*] 

In the matter of the Rutland-Perry Company, bankrupt. On péti- 
tion by the Southern Moline Plow Company for review of order of 
référée. Reversed. 

•For other cases see same topic &. i numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. Fraser Lyon, of Columbia, S. C, for trustée and petitioners. 
Thurmond, Timmerman & Callison, of Lexington, S. C, for South- 
ern Moline Plow Co. 

SMITH, District Judge. This matter cornes up to be heard upon 
a pétition for the review of an order of the référée in bankruptcy 
herein, made the 28th day of February, 1913. The facts appear to 
be that in October, 1912, the Rutland-Perry Company entered into 
a contract of sale with the Southern Moline Plow Company for the 
purchase of certain vehicles mentioned in the contract. The contract 
of sale was a conditional contract, which in effect, under the laws of 
the state of South Carolina, operated as a chattel mortgage. This 
contract of sale or chattel mortgage was never recorded, and on Jan- 
uary 18, 1913, the Rutland-Perry Company was adjudicated bank- 
rupt, having in its possession at the time of adjudication a large num- 
ber of the vehicles described in the contract of sale or chattel mort- 
gage. The trustée in bankruptcy took possession of thèse vehicles 
as part of the assets of the bankrupt, and thereupon the Southern Mo- 
line Plow Company fîled a pétition praying that the trustée be directed 
to deliver to it the vehicles in its possession, on the ground that it 
held a purchase-money chattel mortgage, which, although unrecord- 
ed, was good against ail creditors by the statute of the state of South 
Carolina, except subséquent creditors without notice. 

The référée decided that under the provisions of the Bankrupt Act 
as amended in 1910, to wit, under the provisions of section 47, sub- 
division a (2), the trustée was vested with the rights of subséquent 
creditors so far as thèse vehicles were concerned, and held them for 
the benefit, not merely of subséquent creditors, but of ail the creditors, 
of the bankrupt. This construction would seem to hâve the efïect of 
declaring that under the amendment of 1910 the trustée has not only 
the rights of creditors of the bankrupt, but greater rights — the rights 
that the creditors never possessed. Under the statute of South Car- 
olina a chattel mortgage, although unrecorded, is good as against ail 
prior simple contract creditors. It is void as to subséquent creditors 
without notice, whether lien creditors or simple contract creditors. 
The efïect of the holding of the référée is to say that, although by 
the statute of South Carolina this mortgage is good as against prior 
creditors, yet that under the provisions of the Bankrupt Act the trus- 
tée is entitled to hold this property — although void only as against 
subséquent creditors, yet nevertheless to hold it as void as against 
prior creditors, and for their benefit. In this, in the opinion of the 
court, the référée erred. 

The better construction of the amendment to the Bankrupt Act 
would appear to be that the trustée has ail the rights of creditors, but 
not to endow the trustée with rights the creditors under the law never 
possessed. As against this unrecorded mortgage the only creditors who 
would hâve the right to claim it to be null and void as against them 
would be simple contract creditors, whose obligation was contracted 
subséquent to the exécution of the unrecorded mortgage, and creditors 
holding claims contracted anterior to the exécution of this unrecorded 
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mortgage, but who had acquired rights posterior to ils exécution and 
before its record by virtue of a lien acquired by a levy under attach- 
ment, exécution, or otherwise. A simple contract créditer, whose 
debt as such was in existence anterior to the exécution of this unre- 
corded mortgage, and so continued unchanged in form and without 
acquiring any lien until the adjudication in bankruptcy, would not ap- 
pear to be entitled to hâve bis rights enlarged merely by the fact of 
the adjudication in bankruptcy. There hâve been two décisions of 
the District Courts in this circuit on the question, viz. : In re Wil- 
liamsburg Knitting Mill, 190 Fed. 871, holding that the adjudication 
in bankruptcy operated to annul the mortgage as against ail creditors ; 
and In re Riehl, 200 Fed. 455, holding that prior creditors without 
liens did not hâve their rights enlarged by the adjudication. In the 
opinion of the court the conclusion reached in the last case of In re 
Riehl is the better reasoned, and it will be so ordered in the présent 
case. 

It is thereupon ordered and adjudged that the claim of the South- 
ern Moline Plow Company is good as against ail creditors of the 
bankrupt holding claims prior in date to the exécution of the unre- 
corded mortgage, except as to such of them as shall hâve, prior to 
the adjudication in bankruptcy herein, acquired a lien upon the prop- 
erty included in said chattel mortgage by attachment, levy, or other- 
wise. It is further ordered that the order of the référée dated Feb- 
ruary 28, 1913, be and the same is hereby reversed, and the matter 
is hereby referred back to the said référée, with instructions to as- 
certain if there are any creditors of the bankrupt within the caté- 
gories hereinbefore adjudicated as entitled to treat said unrecorded 
mortgage as null and void. If there be none such, then it is ordered 
that the référée do direct the trustée to turn over to the petitioner 
the property mentioned in the mortgage. If there be any such cred- 
itors, then it is ordered that the référée do direct the trustée to sell 
the property and divide the proceeds, after payment of the proper 
charges, costs, and expenses thereon between the Southern Moline 
Plow Company, the mortgagee, and such creditors, in accordance 
with the rule laid down by the Suprême Court of South Carolina 
in Brown v. Sartor, 87 S. C. 116, 69 S. E. 88. 
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THOMSON et ux. v. COLUMBIA & P. S. E. CO. 

(District Court, W. D. Washington, N. D. May 9, 1913.) 

No. 2,413. 

CoMJiEECE (§ 27*)— Employer's Liability Act— Employé— "Employed in In- 
terstate Commerce." 

An employé of a railroad company engaged in interstate commerce, who 
was killed while engaged witli otliers in repairing a bridge on tbe Une 
of road over whicli such commerce was carried ou, was at tbe time em- 
ployed in interstate commerce, within the meaning of Employer'» Lia- 
bility Act April 22, 1908, c. 149, § 1, 35 Stat. 65 (U. S. Comp. St. Supp. 
1911, p. 1322), and an action for bis death may be maintained thereunder. 
[Ed. Note. — For otber cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
§ 27.»] 

At Law. Action by Walter Thomson and Martha Thomson, his 
wife, against the Columbia & Puget Sound Raih'oad Company. On 
demurrer to amended complaint. Overruled. 

O. E. Sauter and Edward Judd, both of Seattle, Wash., for plain- 
tiffs. 

Farrell, Kane & Stratton, of Seattle, Wash., for défendant. 

CUSHMAN, District Judge. This cause is now before the court 
upon defendant's demurrer to plaintiffs' amended complaint. The suit 
is one by the parents of Walter Gilbert Thomson, a "single man" 
(presumably a bachelor), alleged to hâve been killed through the nég- 
ligence of the défendant while in its employ. It is alleged : 

"That on the 26th day of November, 1911, the défendant was the owner of 
and engaged In operatlng a certain railroad in said county of King, upon 
which railroad and as a part of the same there was a certain bridge located 
in said county of King upon the right of way of the défendant, and crossing a 
certain river in said county known as the Cedar river. That said bridge 
was ,what was known as a truss bridge, and extended from one bank to the 
other bank of said Cedar river, resting upon piers at each end of said bridge, 
and on the top of said bridge were laid the steel tracks of said railroad. 
That a shOrt time prior to the day last mentioned, the waters of the Cédar 
river arose in a flood and washed away the foundation of one of the piers 
supporting said bridge, and caused one end of said bridge to sink and fall 
for a distance, That correct pictures of the appearance of said bridge after 
one end of the same had sunk as aforesaid are attached to the original com- 
plaint herein and marked Exhibits A and B, and hereby made a part of this 
amended comtilaint 

" * * * That at the time and place last mentioned one Walter Gilbert 
Thomson was in tbe employ of the défendant as a bridge carpenter, and was 
engaged in working as a bridge carpenter In connection with the repairing 
and reconstructing of said bridge under the direction and supervision of said 
superlntendent of bridge work and said roadmaster. That there was also 
engaged in said work a foreman, directing the work of the men who were 
engag«i in dolng the work In connection with said bridge, which foreman 
was obeying the immédiate orders and Instructions of said superlntendent of 
bridge work and said roadmaster, and the said Thomson was working under 
the immédiate direction of said foreman. That the said Thomson and several 

*For otber casM see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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othei- men lu the emiiloy of the défendant, aeting nnder the Immédiate di- 
rection of said foreuian, were eugaged in renioviug certain logs and timbpr 
wlilcli was jaumied agaiust tlie said bridge. * * * 

"ïliat at tlie tinie oC the collapse of said bridge, resultiug in tlie death of 
said Walter (^ilbejt Thoinsoii as al)ove deserilied, the said défendant aud ail of 
thelr agents and enipIoyOs, ijichiding the said Walter Gilbert ïhouison, were 
engaged in carrylng on and rarticipating in interstato and foreign commerce 
in siicli a nianner that tlieir nnitual coiinectiDii with intrastate work was not 
separable and distinguishable froni iuteistate or foreign counnerce. That the 
lilaintiffs are entitled to bring this action nnder the act of Congress of the 
United States regnlating the liability to thelr employés of commou carriers 
engaged in Interstate and foreign commerce." 

The défendant, demurring, contends that the deceased was not a 
laborer engaged or employed in interstate commerce at the time he 
was killed, within section 1 of the act of April 22, 1908 (35 Stat. 65, 
c. 149 [U. S. Comp. St. Supp. 1911, p. 1322]). 

The allégation in the coniplaint that the intrastate and foreign com- 
merce in which the défendant and the deceased were engaged in car- 
rying on were of such a character that the "mutnal connection with in- 
trastate work was not separable and distinguishable from interstate or 
foreign commerce" was, evidently, inserted to take the case out of 
section 18 of the Washington State Compensation Act. L,aws 1911, 
c. 74. 

Plaintiffs rely upon the following authorities: Second Employers' 
Liability Cases (Mondou v. N. Y., N. H. & H. R. Co.) 223 U. S. 1. 
32 Snp. Ct. 169, 56 h. Ed. 327, 38 L. R. A. (N. S.) 44; Darr v. Bal- 
timore & O. R. Co. (D. C.) 197 Fed. 665 ; Zikos v. Ore. R. & N. Co. 
(C. C.) 179 Fed. 893; Colasurdo v. Central R. Co. (C. C.) 180 Fed. 
832. affirmed (C. C. A.) 192 Fed. 901 ; Behrens v. Illinois Central R. 
Co. (D. C.) 192 Fed. 581 ; Johnson v. Great Northern R. Ce, 178 Fed. 
643, 102 C. C. A. 89 ; Freeman v. Powell (Tex. Civ. App.) 144 S. W. 
1033; Jones v. Chesapeake & O. R. Co., 149 Ky. 566, 149 S. W. 951; 
Horton v. Oregon-Washington Railroad & Navigation Co. (W'ash.) 
130 Pac. 897. 

Défendant relies upon the following authorities : Taylor v. South- 
ern Ry. Co. (C. C.) 178 Fed. 380 ; Pedersen v. Delaware, L. & W. R. 
Co. (C. C.) 184 Fed. 737; afhrmed, 197 Fed. 537, 117 C. C. A. 33; 
Lamphere v. Ore. R. & N. Co. (C. C.) 193 Fed. 248 (reversed 196 Fed. 
336, 116 C. C. A. 156). 

The reason and weight of authority in and out of this circuit con- 
strain the court to overrule the demurrer upon the only ground that 
has been argued. 

Other grounds of demurrer are that there is a defect of parties 
plaintifï and that plaintiiïs hâve no légal capacity to sue. The Em- 
ployer's Liability Act provides that, in case of the death of the em- 
ployé, "his or her personal représentative, for the benefit of the sur- 
viving widow or husband and children of such employé, and, if nonc, 
then of such employé's parents," may sue. There has been no hear- 
ing upon thèse grounds of demurrer. If défendants rely upon them, 
they will be f urther heard. 

It may be plausibly argued that a railroad in process of construc- 
tion and the constituent éléments that are to enter into it, the ties, tim- 
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bers, rails, and the like, are not instrumentalities employed in inter- 
state commerce. Not so a completed railroad, which has been em- 
ployed and used in such commerce, and still is being so used. The 
track, its bridges, and trestles are as much instrumentalities of com- 
merce, intrastate and Interstate, as the cars and engines. The latter 
may be a degree nearer the merchandise and persons who form the 
subject of transportation than the track over which it is carried ; but 
the track, though one step further removed, is no less an instrumen- 
tality of that commerce. 

If a man engaged in the repair of a car used in Interstate commerce, 
which is temporarily out of commission, is employed in such commerce 
(Northern Pac. R. Co. v. Maerkl, 198 Fed. 1, 117 C. C. A. 237), it 
is equally clear that the man who is at work, either trying to save a 
partly demolished bridge of a railroad carrying Interstate commerce, 
or employed in repairing it, is also so employed. The latter's work is 
one to restore and prevent the further interruption of Interstate com- 
merce. His injury or death while so employed would further interfère 
with that commerce. The effect upon commerce of a destroyed track 
and the bridge formJng a part of it would as completely interfère with 
the commerce carried on over it as would damage to a car in which 
merchandise or pjassengers were carried, and the interférence would 
be more extensive and far-reaching in the former than the latter case. 
Second Employers' Liabilitv Cases, 223 U. S. 1, 32 Sup. Ct. 169, 56 
L. Ed. 327, 38 U R. A. (N.'S.) 44; Northern Pac. Ry. Co. v. Maerkl, 
198 Fed. 1, 117 C. C. A. 237; Ore. R. & N. Co. v. Lamphere, 196 
Fed. 336, 116 C. C. A. 156; Horton v. Oregon- Washington R. & N. 
Co. (Wash.) 130 Pac. 897. 

Demurrer overruled, save as above indicated. 



In re DEKIl CREER WATER & WATER TOWER CO. 
(District Court, M. D. Peimsylvania. February, 1913.) 

1. Bankruptcy (§ 81*) — Involuntaby Pétition— Acts of Bankeuptct— Las- 

GUAGE OF StATUTE. 

It is not sufflcjent, in an involuntary baulîruptcy pétition, to charge 
the acts of bankruptey in the language of the statute. 

[Ed. Note. — For other cases, see Banljruptcy, Cent. Dig. §§ 59, 113-118, 
125; Dec. Dig. § 81.*] 

2. Bankruptcy ii 59*) — Pétition— Acts of Bankbuptcy. 

Mère sufCerance by a creditor of a bankrupt to enforce by exécution a 
mortgage lien antedating more than four uionths the filing of the banic- 
ruptcy pétition, on wliicli judgment had been recovered, does not constl- 
tute an act of banlîruptcy. 

[Ed. Note. — For other cases, see Banlsruptcy, Cent. Dig. §§ 81, 82 ; Dec. 
Dig. § 59.»] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. In the matter of bankruptcy proceedings of the 
Deer Creek Water & Water Power Company. On demurrer to pé- 
tition. Sustained. 

James J, Logan, of York, Pa., for petitioners. 
Charles A. Hawkins, of York, Pa., for demurrer. 

WITMER, District Judge. This is a demurrer to the pétition of 
certain creditors, praying that the Deer Creek Water & Water Power 
Company be adjudicated a bankrupt. The allégations of the pétition 
will be accepted as verity, and from it we learn that the Deer Creek 
Water Company is a Pennsylvania corporation and may be adjudicat- 
ed an involuntary bankrupt. The company is insolvent, and whether 
the acts chargea in the pétition constitute acts of bankruptcy is 
brought hère by this demurrer. 

It is stated: 

"That in November, 1912, Fred W. Logan, a creditor, holding a Judgment 
whieli had been recovered against said compauy and had been a lien junior 
to said mortgage lien [referriug to a niortgage secnring bond issue of $15,000] 
for more than four months prior to the date of the flling of this pétition, 
caused the real estate of the company, held in fee. to he sold hy the sherifî of 
York county, vvhich real estate was bought at said sheriff's sale by the said 
James S. Caldwell for the sum of .?200, or thereabouts." 

Following the statement of thèse facts, nunierous conclusions and 
déductions are stated, whereby acts of bankruptcy are charged as de- 
fined in clauses 1, 2, and 3, section 3a of the Bankruptcy Act (Act July 
1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422]). 

[1, 2] It is not sufficient to charge acts of bankruptcy in the lan- 
guage of the statute. In re Clifïe (D. C, Pa.) 2 Am. Bankr. Rep. 
317, 94 Fed. 354; In re Bellah (D. C, Del.) 8 Am. Bankr. Rep. 310, 
116 Fed. 69; In re Nelson (D. C, Wis.) 2 Am. Bankr. Rep. 556, 
98 Fed. 76; In re Blumberg (D. C, Pa.) 13 Am. Bankr. Rep. 343, 133 
Fed. 845. And the facts appearing from the jietition .showing suffer- 
ance of the enforcement by exécution of a lien antedating four months 
the filing of the pétition do not constitute or amount to such. Spike 
& Iron Co; v. Allen (C. C. A., 4th Cir.) 17 Am. Bankr. Rep. 583, 148 
Fed. 657, 78 C. C. A. 389; Metcalf Bros. & Co. v. Barker, 9 Am. 
Bankr. Rep. 36, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122; Pickens 
V. Roy, 9 Am. Bankr. Rep. 47, 187 U. S. 177, 23 Sup. Ct. 78, 47 L. 
Ed. 128. 

Preferçnce by légal proceedings, contemplated by Bankr.. Act, § 3a 
(3), does not include a levy upon a judgment of foreclosure ôf a lien 
which affects only the property bound by the lien. Loveland on Bank- 
ruptcy (2d Ed.) 167, note 95. 

The demurrer is sustained, and the pétition is dismissed. 
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In re LA FRANCE COPPER CO. 

(Dlstiict Court, D. Montana. May 13, 1913.) 

No. T12. 

1. Bankrtjptcy (§ 262*) — Sale or Assets— Dxjtt of Tbustee. 

Act March 3, 1893, c. 225, 27 Stat. 751 (TJ. S. Comp. St. 1901, p. 710), 
requiring that judicial sales of land shall be made on the property or at 
the courthouse in the county where it lies, on not less than four weeks' 
notice, does not apply to sales in bankruptcy by tlie trustée. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. §§ 363-365; 
Dec. Dig. § 262.*] 

2. Bankbtjptcy (§ 260*) — Sales of Realty by Tbustee— Restbictions. 

Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 
3418), places no restrictions on the trustée' s sale of real property at public 
auction, and requires no order of the court therefor ; and It is theref ore 
Immaterial to the legality of the sale that an order of the court was pro- 
cured. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 360; Dec. 
Dig. § 260.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
La France Copper Company. On review of referee's orders in the 
matter of a sale of the bankrupt's real and personal property, made at 
public auction in a county other than that in which the property was 
located and without four weeks' published notice. Affirmed. 

Lamb & Walker, of Butte, Mont., for creditors. 
Gunn, Rasch & Hall, of Helena, Mont., for bankrupt. 
Binnard & Rodger, of Butte, Mont., for objectors to sale. 

BOURQUIN. District Judge. [1] The main contention is based 
on noncompliance with Act March 3, 1893, c. 225, 27 Stat. 751 (U. S. 
Comp. St. 1901, p. 710). It will be observed said act antedates the 
Bankruptcy Act, and is one of restriction upon jurisdiction. The 
Bankruptcy Act confers fuU and exclusive jurisdiction, both légal and 
équitable, to administer bankrupt estâtes. In so far as it is not ex- 
press, it authorizes the Suprême Court to prescribe procédure. It 
would seem to provide a complète system and the only rule for such 
administration. Act March 3, 1893, seems to relate to judicial sales 
pursuant to some order or decree creating or declaring a right to sell, 
and which right could not be exercised, but for the order or decree; 
sales necessarily authorized and ordered by the court; sales void, but 
for such order or decree ; sales divesting the title of the former owner. 
Sales in bankruptcy are not like thèse in character. 

[2] The Bankruptcy Act opérâtes as a transfer from the bankrupt 
to the trustée of the title to the bankrupt's property. The trustee's 
duty is to collect and reduce to money the property of the estate. To 
that end he bas the usual powers and discrétion of trustées for like 

•For other cases see same topio & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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purposes, save to the extent restricted by the Bankruptcy Act The 
latter act places no restrictions on the trustee's sale of realty at pub- 
lic auction and requires no order of the court therefor^ The Suprême 
Court, however, by gênerai orders, prescribes authorization by the 
court before any private sale shall be made. Even this is but a re- 
striction on power otherwise possessed by the trustée. Though the 
trustée reduces the estate to money "under the direction of the court," 
this no more nécessitâtes an order of the court to sell realty at public 
auction than to collect a chose in action. Therein the court may, but 
need not, give spécial directions, in the nature of orders. The credi- 
tors are entitled to notice of proposed sales, but this may be given by 
the trustée by order of the judge. Ail sales shall, "when practicable," 
be made subject to the approval of the court (scrutiny and order after 
sale and not before sale), and not otherwise for less than 75 per cent, 
of the appraised value. 

It would seem clear that a trustée in bankruptcy has power to sell 
outright realty of the estate without any order of court, and after 
such notice and at such place as in his judgment seems best for the 
estate. The fact that in the instant case an order of sale was made by 
Ihe court (référée) does not affect the légal aspect. To procure the 
order is discreet, and it might in some contingencies protect the trus- 
tée; but it is not necessary, and it neither adds to nor detracts from 
his otherwise power and discrétion. No doubt the court can control 
the trustée and any abuse of his discrétion, order sales, and dictate the 
]3roceclure; but hère, as in equity, the trustée may without spécial or- 
der do that which the court might order. 

For the reasons given, I am persuaded xA.ct March 3, 1893, has no 
ai)plication to sales in bankruptcy. And so are the cases In re Bri- 
tannia Mining Co. (C. C. A.) 203 Fed. 451, and cases cited. 

In the niatter of sale, wherein it is alleged weather conditions dis- 
couraged examination of the realty, sale en masse, and refusai of the 
référée to order a new sale on a higher bid of 20 per cent., the cir- 
cumstances disclose no abuse of discrétion. 

Orders affirmed. 
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CANTOX-HUGHES I'T:MP CO. v. IXEKA. 

(Circuit Court of Appeals, Slxtli Circuit. April 11, 1913. On Pétition for Re- 
heaiing, ,Tune 30, 191.3.) 

No. 2,31:5. 

1. Courts (§ 189*) — JIunicipai. Courts — Splitting Causes of Action. 

Tlie ruie prohibiting tlie splitting of causes of action, whereby a judg- 
nient taken l'or a part of oue indivisible deniand bars an action on the 
reniainder, does not apply where a claim in excess of tlie court's jurisdic- 
tiun bas been liled as a counterclalm, under Municipal Court Act (Laws N. 
Y. 1902, c. 580) § 157, providiug that under sucb circumstances a judgment 
for défendant on the counterclalm shall not be for any larger sum in any 
event than a sum withiu tlie court's jurisdiction, exclusive of costs, and 
that nothing in the section shall estop the défendant from thereafter 
briiiglng an action against plaintiffl to recover the différence. 

IKd. Note.— For othei' cases, see Courts, Cent. Dig. §§ 409, 412, 413, 
429, 458; Dec. Dig. § 189.*] 

2. .lUDGMEKT (!i S28*) — FULL FAITII .'^ND CREDIT — StATUTES — EXTRATEBBITO- 

BiAL Force. 

Where a counterclalm was flled in a Municipal Court action in New 
York, which in amount exceeded the court's jurisdiction as authorized 
by Municipal Court Act (Laws N. Y. 1902, c. 5S0) § 157, providing that 
judgment ou the counterclalm shall be limited to $500, but that the judg- 
ment .shall uot bar suit for the reniainder, a suit in Ohio by the counter- 
claimant for the balance, after recovering $500 thereof In New York, 
was not objectionable as giving extraterritorial force to the New York 
statute, slnce it amounted only to giving the New York partial judgment 
the sanie faith and crédit whicli would be given to it in New York. 

ri':d. Note. — For other cases, see Judgment, Cent. Dig. §§ 1504-1509 ; 
Dec. Dig. S 828.* I 

3. Courts (S 189*) — Mu.xicipal Courts — .Tudgiient — Construction. 

'J'he New York :\Iiinicipal Court Act (Laws N. Y. 1902, c. 580) limits 
the court's jurisdiction to !f500, and section 157 authorizes a counter- 
claim in excess of that sum, but provides that, if judgment is rendered 
in defeiidant's favor on the counterclalm, the amount allowed cannot 
cxceed the court's jurisdiction, exclusive of costs, but the judgment shall 
not estop the défendant from briuging another action against the plaiu- 
tiff for Ihe différence. Défendant sued plaintiff in the Municipal Court 
in New York to recover $405, and défendant interposed a counterclalm 
for $3,950. .îudgment was rendered on a verdict in favor of défendant 
on the counterclalm for $09.27. No interest was recited in the judg- 
ment ; but if interest was figured on the $405 from the dates of the 
resijcctive items, and if the counterclaim was considered as $500, the 
disercpancy would be about $1 and negligible. Ilcld, that the judgment, 
construed in coimection with the statute, showed with sufflcient cer- 
tainty that the counterclaim considered by the jury was an amount equal 
to $500 of the counterclaim alleged, and that the record did not show 
that the jury intended to allow only $69.27 in settlement of the whole 
countorclalui. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 409, 412, 413, 
429, 4,58; Dec. Dig. § 189.*] 

4. JU'DGMBNT (§ 721*) — FOREIQN JUDGMENT — RES JUDICATA. 

l'ialntiff in a prior suit by défendant against him filed a counterclalm 
for $3,950, based on an alleged cause of action for commissions in the 
sale of a punip, and in that action recovered a judgment for $69.27, after 
which plaintiff sued défendant in Ohio to recover an alleged balance of 

•For other cases see same topic & § numeer lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
205 F.— 14 
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the counterclahn in exeess of $500, which was the extent ot tlie New 
York conrt's jurisdietiou, and whlcli was iised to offset the claim against 
plaintlfE in that action. Held, that tlae New York judgment was res 
judlcata as to tlie existence of a contract between plaintiff and défend- 
ant for tlie sale of tlie pump, the breach thereof by défendant, and that 
plaintiff had at least sufïered $500 damages, so that the only further 
question open for considération was the ainount of further damages, if 
any, recoverable by plaintiff. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1238, 1252; 
Dec. Dig. § 721.*] 

5. Judgment (§ 721*) — Rbs Judicata— Evidence. 

Where plaintiff in a prior action by défendant against him fîled a 
eounterclaim for $3,950, for breach of an alleged contract to manufacture 
a pump, which plaintiff had sold to a customer on commission, and de- 
fendant recovered an amount equal to the jurisdietion of the court on 
sueh eounterclaim. évidence that défendant liad never broken the con- 
tract, because plaintiff had not procured a sale on terms which défend- 
ant would accept, was inadmissible; the prior judgment being conclusive 
on the question of breach. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1238, 1252; 
Dec. Dig. § 721.*] 

6. Damages (§ 182*) — Duty to Diminish — OiitER Work. , 

Plaintiff procured for défendant a contract for the sale of a pump, to 
be installed in a New York building under an agreement that would 
net him .f3,950 commission. On defendant's refusing to accept the con- 
tract of sale to build a pump, because it did not provide for payments 
as the work progressed, plaintiff procured the acceptance of a contract by 
another concern, which furnîshed and installed the pump, and paid 
plaintiff $3,300 commission. Meld that, slnce the article sold was one 
for a spécial use, to be built according to spécifie spécifications, and there 
was but one sale, évidence of the commission actually received therefrom 
was admissible in mitigation of the damages recoverable by plaintiff from 
défendant, under the rule that plaintiff was bound to minimize his loss 
as far as possible. 

[Ed. Note. — For otlier cases, see Damages, Cent. Dig. §§ 473, 500; Dec. 
Dig. § 182.*] 

7. Damages (§ 182*) — Duty to Minimize — Pleading. 

In an action for breach of a contract to pay plaintiff commissions for 
selling a pump, évidence that he received commissions from another 
manufacturer for selling the substituted pump was matter In mitigation, 
and was available, tliough not pleaded. 

[Ed. Note. — For otlier cases, see Damages, Cent. Dig. §§ 473, 500; Dec. 
Dig. § 182.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; Wilham L. Day, Judge. 

Action by Manuel Liera against the Canton-Hughes Pump Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed, 
and nevv trial ordered. 

Iii au action brougiit by Liera, as plaintiff, and founded upon a judgment 
which had been rendered for him and against the Pump Company, by the 
Municipal Court of New York City, the District Judge directed a verdict in 
plaintlff's favor, leaving to the jury only the computation of interest; and 
verdict and judgment were rendered for $4,317. The Pump Company as- 
signs error upon this direction, and upon the rejeetion of offered évidence. 

It appeared that a Building Company desired to install, in the basement 
of a particular building in New York City, a pump specially adapted to the 

•For other cases see saine topic & § numbek In Dec. &. Am. Digs. 1907 to date, & Bep'r Indexes 
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requireinents of this position, and Liera, who had acted as New York agent 
for the Pump Company, brought tlie matter to the attention of its officers. 
Ttiis resulted in an agreement by wliich, if Liera conld procure the Build- 
ing Company to purchase this pump from the Pump Company, Liera should 
receive from the Pump Company, as compensation, the excess of the pur- 
chase price above a stated base. There seems to be no dispute, save as to 
the terms of payment under which the Pump Company would accept the or- 
der. Liera dld procure from the Building Company an offer to purchase the 
pump, but the offer was declined by the Pump Company solely on account 
of uiisatisfactory terms of payment. Liera then notifled the Pump Company 
tlmt he had performed his part of the contract, and that it was indebted to 
hlm in the sum of $3,950. Liera owed the Pump Company, as the undisputed 
balance of prier transactions, $405, and it brought suit against him therefor 
in the New York Municipal Court. Liera answered, setting up as a first dé- 
fense that the Pump Company was, in New York, a foreign corporation, and 
had not complled with the requirements of the New York law respecting 
such foreign corporations; for a second separate défense, that the Pump 
Company had not paid the annual llcense fee required by the New York laws ; 
and, for a counterclaim, that the Pump Company was indebted to him in the 
above sum of $3,950 ; and he prayed affirmative judgment in his favor for 
the sum of $500, the limit of the jurisdiction of that court. Eventually a 
judgment was entered in that cause, which recited that the jury had rendered 
a verdict "in favor of tlie défendant, against the plaintiff, upon the defend- 
ant's counterclaim, for the sum of $69.27," and thereupon adjudged that the 
défendant recover from the plaintifï this sum of $69.27, damages, and costs. 

The pertinent section of the New York statutes, establishing and regulat- 
ing the Municipal Court, is given in the margin.i 

In the présent action, brought in the Circuit Court for the Northern Dis- 
trict of Ohio, Liera alleged, for a first cause of action, the New York judg- 
ment for $69.27, with costs and interest, and, for a second cause of action, 
the claim of $3,950, less the $500 said to hâve been credlted in the course of, 
and by the opération of, the New York judgment, making a net demand of 
.$3,450, on this second cause of action. Upon the trial, a transcript of the 
New York proceedings was received in évidence, and the conclusion of the 
trial court was that the matter was res judicata, and that plaintifC was en- 
titled to judgment. 

Ong, Thayer & Mansfield, of Cleveland, Ohio, and J. A. Jeffers, of 
Canton, Ohio, for plaintiff in error. 

Smith, Taft & Arter, of Cleveland, Ohio (Charles K. Arter, of 
Cleveland, Ohio, and Harmon S. Graves, Robert M. Miles, and C. vS. 
Yawger, ail of New York City, of counsel), for défendant in error. 

Before WARRINGTON, KNAPPEN and DENISON, Circuit 

Judges. 

DENISON, Circuit Judge (after stating the facts as above). No 
question is made as to the rightfulness of the judgment below, to the 
extent that it covers the $69.27, and costs and interest, being the 
amount of the money judgment actually entered by the New York 

'Section 157 of the Municipal Court Act: "Counterclaim, Where Amount Is in Excess of 
Court's Jurisdiction— Where défendant has a counterclaim which is in excess of the 
-amount of the jurisdiction of this court, the counterclaim may be interposed, and In the 
event of judgment Ipeing rendered in defendant's favor, sustaining sald counterclaim, said 
.iudgment shall not be for any larger sum in any event than the sum to which the court 
has jurisdiction, exclusive of costs, but nothing in this section shall be eonstrued to es- 
top such; a défendant from bringing an action against the plaintiff for the différence be- 
tween the sum of the court's jurisdiction and the sum elaimed by said défendant to be 
due, unless the judgment shall State that the sum awarded by the Judgment is the whole 
amount found to be due." 
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court The question is whether that court adjudicated the existence 
of the whole counterclaini substantially as alleged; and since jurisdic- 
tion of the person and, in a primary way, of the subject-matter, by the 
New York court, is clear, and since the judgment as entered does not, 
in terms, fînd the $3,950 indebtedness, the question of res judicata 
reduces itself to one of how much may be inferred from the record. 

[1, 2] We may first observe that the rule in force in many jurisdic- 
tions regarding sphtting causes of action, whereby a judgment taken 
for part of one intHvisible demand bars any action on the remainder, 
does not apply to this case. That rule is incidental to, and has to do 
with, the effect of the judgment rendered, and of necessity the rule 
must be subject to the législative control of that state whose court ren- 
ders the judgment. Hère that state w^as New York; and by the same 
section which limits the jurisdiction to $500 it is expressly provided 
that a suit for the remainder of the counterclaini shall not be barred, 
except under the specially stated conditions. To permit a suit for such 
remainder to be brought in another state does not give extraterritorial 
effect to the New York statute, but only gives to the New York par- 
tial judgment that same faith and crédit, no more and no less, which it 
has in New York. Union Bank v. Mem.phis, 189 U. S. 71, 75, 23 Sup. 
Ct. 604, 47 L. Ed. 712. 

We next observe that the limitation of the jurisdiction of the New 
York court to the sum of $500 does not operate necessarily to prevent 
the existence of an adjudication aflfecting a larger sum. When it is 
once permitted that $500 be eut off from the main demand and used 
as a counterclaini, this $500 becomes, in a very practical sensé, an in- 
stallment of the main demand, payable separately, and the situation is 
parallel to an action for an installment of rent under a lease, in which 
action a judgment for the installment establishes the existence of the 
lease, the principal obligation, from which the installment is thrown 
off. Cromwell v. County of Sac, 94 U. S. 351, 24 L. Ed. 195; Louis- 
ville Co. v. Carson, 169 111. 247, 48 N. E. 402. 

[3] The difficulty with this case arises from the peculiar facts. It is 
said that the jury, in the New York case, for ail the record shows, may 
hâve sustained the first or the second défense, which would hâve en- 
tirely defeated plaintiflf's demand for $405, and that, in such event, a 
judgment for $69.27 was not for a $500 installment of the $3,950 de- 
mand, but of necessity must hâve been for the entire counterclaim 
which the jury thought established. It is further said that the $405 
was made up of numerous items, any portion of which may hâve been 
disallowed, and that this, also, would imply that the jury 's finding 
could not hâve been for a $500 installment, although the discrepancy 
would be less than if plaintifif's demand had been entirely rejected. It 
is further said that in no event can the judgment be reconciled with a 
finding of a $500 installment. No interest is recited in the judgment, 
and if it be excluded on both sides, there is still a discrepancy of $26 ; 
that is to say, $405 plus $69 lacks $26 of being $500. If, however, in- 
terest be figured on the $405 from the dates of the respective items, 
and if the counterclaim be considered $500, then plaintiff's demand be- 
comes about $432, and the discrepancy becomes about $1. Thèse- facts 
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make it clear that, in determining whether an allowance of $500 out 
of the counterclaim should be inferred from the record, we hâve, on 
the one hand, such weakness of inference as thèse recited criticisms 
indicate, and, on the other hand, the express déclaration of the New- 
York statute that a finding for défendant on a counterclaim shall not 
be considered as in full of the counterclaim, unless the judgment shall 
so state. It may well be that, in spite of this statutory provision, and 
in spite of the absence on the face of the judgment of any déclaration 
in words that the fînding for défendant was in full of the counter- 
claim, nevertheless the entire record might make that so clear that it 
must be assumed. This record does not fairly raise that ciuestion. We 
are satisfied that the New York statute at least raises a presumption 
that such a judgment. which does not on its face déclare that it is not 
"the whole amount found to be due,'' is not in fact for "the whole 
amount" ; and with the aid of such presumption we are satisfied that 
the présent record reasonably indicates an award and a judgment in 
favor of défendant for $500 of the alleged counterclaim, and thus ad- 
judicates the existence of the foundation on which such $500 install- 
ment rested. 

In the answer in the New York case there is no déniai of any items 
in the $405 claim of plaintiff ; the position that plaintifif could not be a 
party plaintifï at ail is not very consistent with a judgment against 
plaintifï; the answer contains no suggestion that there was any coun- 
terclaim, excepting the entire one for $3,950 ; taking one very natural 
method of computation, the discrepancy between the finding rendered 
and a finding on the $500 basis is negligible. Putting thèse things to- 
gether, we think they lead with reasonable certainty to the inference 
that the jury found the existence of a counterclaim amounting to more 
than $500, and assessed $500 thereof against the plaintifif, rather than 
to the inference that they found a counterclaim of only $69, or of any 
sum between that amount and $500. We are satisfied that the certain- 
ty of the former of thèse two inferenc.es is sufïicient to meet the rule 
of "necessarv intendment" and "certainty to every intent." Chapman 
V. Smith, 16'How. 114, 14 L. Ed. 868; Russell y. Place, 94 U. S. 606, 
24 L. Ed. 214. 

[4] It folio ws that the District Court was right in assuming that 
three things were not open to inquiry in this case : The existence of 
the contract, its breach by the Pump Company, and at least $500 dam- 
ages to Liera. Obviously the estoppel of the judgment went no further. 
The question of the amount of damages recoverable by Liera was open, 
in so far as it was a distinct question from that of the existence of a 
right of action. He testified that, while the amount of his profit de- 
pended on the cost of installation and installation had never taken 
place, yet that there had been an absolute agreement, fixing, as between 
him and the Pump Company, the maximum cost of installation; and 
though this subject was not foreclosed by the former judgment, yet 
Llera's testimony does not seem to hâve been distinctly challenged on 
this point. The trial judge assumed that this testimony was uncontra- 
dicted, so as to justify instructing the jury to find damages in the sum 
of $3,450; and in the absence of any more spécifie contest on this 
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subject, brought to the attention of the trial court, this was not errer. 
The same should be said of the question whether Liera was entitled to 
full compensation in the absence of having given any services in the 
matterof the installation of the pump. On neither of thèse subjects is 
the record in shape to justify considération. 

•Défendant sought to minimize damage by two classes of offers of 
proof. Ail of thèse offers were rejected, and error is assigned. 

[5] The first class of proof offered consisted of the testimony of 
the officers of the Pump Company, to the effect that, by the bargain 
between that company and Liera, the contract which he was endeavor- 
ing to get from the Building Company, and which the Pump Company 
would accept if Liera could get it, should provide for installment pay- 
ments at the beginning of the work and as the work progressed, while 
the contract which Liera did procure and offer provided for no pay- 
ment until the work was finished and accepted. Among ail the nu- 
merous avowals of what would be proved by any one of thèse wit- 
nesses, we find nothing which was not of this character. This proof 
could afïect the amount of damages only by showing that there never 
were any damages — and this because the Pump Company had never 
broken its contract with Liera. The offers, therefore, were to dis- 
prove the thing which had been adjudicated by the New York judg- 
ment, namely, that the Pump Company had broken its contract, and, 
as an essential corollary in this case, that the broken contract was, in 
this particular, as claimed by Liera. Thèse offers of proof were ail 
propefly declined. 

[6] The other class of offers raised a wholly différent question. 
They were not in ail respects definite, but we take them as fairly im- 
plying an offer to prove that, after the Pump Company declined the 
offered contract. Liera took practically the same offer of a contract, 
ref erring to substantially the same pump, in the same location, and 
for the same purpose, to a Pittsburgh pump company, which accepted 
the contract, furnished and installée! the pump, and paid Liera about 
$3,300 for his commission. On the one hand, it is said that plaintiff's 
right of 'action was complète, and it is no concern of the défendant 
what compensation plaintiff gets out of another transaction between 
other parties; on the other hand, it is urged that the plaintiff, in ail 
cases of this character, is under a duty to the défendant to minimise 
the loss as far as plaintiff reasonably can, and that this alleged trans- 
action wOuld operate under the spirit of the rule to diminish plaintiff's 
loss, which défendant must pay. So far as the briefs of counsel indi- 
cate or our investigation discloses, the question, as applied to thèse 
facts, is iiovel, and we must décide it according to what we think the 
controlling' principles, and without the aid of précèdent. 

It is quite true that in the ordinary case of a broker or salesman, 
who loses the commission on a sale because the vendor, his principal, 
refuses to proceed, his subséquent sales for other principals would be 
immaterial; but in the usual case, and in every reported case of this 
character' which we find (Sutherland on Damages [3d Ed.] vol. 1, § 
158), the sales were of a commodity having a gênerai market, or, at 
least; of such an article and under such circumstances that the broker 
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might bave made both the first and the second sales. Hère, as we in- 
terpret tbe offers, there is no room for the possibibty that Liera could 
bave carried through both of thèse sales. The article was one for a 
spécial use, and to be built according to spécifications for that use. 
There was only one demand, and it called for only one pump. The 
pump which the Pittsburgh conipany furnished filled the same want 
and was the same pump as to which défendant company made def ault. 
Liera had his customer, and he transferred the same customer, with 
the same demand, to another seller. His services, efforts, and skill in 
working up the sale and getting the customer were preserved to him, 
perhaps partly, perhaps wholly, and it seems clear to us that to permit 
full recovery against the récalcitrant vendor, without any regard to 
whether plaintiff has received compensation from other sources in the 
same subject-matter, would be permitting double compensation, and 
would be opening the door to fraud. If a broker may receive com- 
mission for a sale which meets and fills a spécifie demand, and also the 
full agreed commission from another vendor who has defaulted in that 
same sale, thus making two commissions, why might he not get three 
or four commissions, or any other number, ont of the same essentially 
single sale ? 

In one sensé, the employer who has wrongfully discharged his serv- 
ant, and who is liable for the salary for the remainder of the term, is 
not concerned with what the servant does; but the law endeavors to 
make the servant whole, not to give him profit, and so requires that, if 
he gets other employment during the term, the compensation he re- 
ceives pro tanto exonérâtes his former employer. The principle is that, 
if he gets compensation for his time and labor from one, he cannot get 
it also from another ; and we cannot doubt that this principle applies 
to the case under considération, and that the offered évidence was ad- 
missible. This is not saying that the Pump Company would be enti- 
tled to the benefit of the entire $3,300, vt'hich amount may bave cov- 
ered additional expense and additional services and time on Llera's 
part, not within the scope of the compensation contemplated by his con- 
tract with défendant. Questions of that character cannot be consid- 
ered on this record. We only décide that the ofïered évidence tended 
to show a diminution of that recovery to which plaintiff might other- 
wise be entitled. Warren v. Stoddard, 105 U. S. 224, 229, 26 L. Ed. 
1117; Lillard v. Ky. Co. (C. C. A. 6th Cir.) 134 Fed. 168, 178, 67 C. 
C. A. 74. Since this diminution affected only the excess above $500, 
it is not foreclosed by the New York judgment. 

[7] We are asked not to reverse the judgment for this error, be- 
cause the Pump Company's answer made no référence to the Pitts- 
burgh transaction ; and so it is said, although it was not said in the 
court below, that the évidence was inadmissible for lack of a pleading 
basis, should bave been excluded for that reason, and its exclusion, al- 
though for another reason, cannot be prejudicial error. We do not 
need to consider the force of such a position, if its premises were cor- 
rect; but we are not satisfied that any applicable rule of pleading in 
Ohio imperatively requires such matter of défense to be pleaded. 
Though it has an affirmative aspect, it is really not affirmative, but is a 
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matter in mitigation of damages, and it is held that such matters need 
not be pleaded. Osborn v. Lovell, 36 Mich. 246. There are décisions 
in Ohio which seem to recoî2;nize the same rule. White v. Thomas, 12 
Ohio St. 312, 80 Am. Dec. 347; BarhoUlt v. Wright, 45 Ohio St. 177, 
182, 12 N. E. 185, 4 Am. St. Rep. 535. 

The judgment below must be reversed, with costs, and a new trial 
ordered. 

On Pétition for Reheariiig. 

It is strongly impressed upon us that, when défendants refused tlie 
offered contract, Llera's services were fully pcrfonned and his com- 
pensation fully earned, so that there was no analogy with the case of 
an executory contract of service. In vievv of the circumstances of the 
first submission and the apparent novehy of the question, we liave 
given careful, further considération. The analogy with a contract of 
service not fully performed is far from perfect, but the underlying duty 
to minimize damges is similar. For further. illustration : One who 
had provided himself with materials, which it was his duty to provide, 
to be used for the carrying out of a proniised contract, and had then 
been denied opportunity to perform, could not recover the full agreed 
compensation (covering the cost of thèse materials) and not account 
for their value remaining in his hands. Again, it is inaccurate to re- 
gard Liera as a mère agent for défendants. He was a broker. He 
undertook to go out and procure a contract of purchase, and défend- 
ants agreed to buy this contract from him, and to pay him a profit. 
La ter they unjustiliably refused to buy, and he sold the contract to 
some one else. He should not hâve two profits, but only be made 
whole. Llera's position that at the moment of breach his right of ac- 
tion became fixed aiîd perfect, and not to be affected by his further 
acts in the same matter, leads too far. We are confirmée! in our view 
that he cannot hâve full compensation twice over. 

It is also urged that the new and further services given by Liera in 
the course of getting the Pittsburgh contract were so inseparably min- 
gled with the efïect of the former labor, skill, and services that they 
cannot be apportioned, and hence that défendants cannot say that any 
particular sum should be credited to them on account of the value of 
the labor, skill, and services which Liera preserved and carried cver 
into the Pittsburgh contract. True, there can be no mathematical ap- 
portionment ; but we see no greater difficulty in finding the value so 
preserved, and for which défendants should hâve crédit, than in the 
multitude of cases where a jury is compelled to estimate values or 
damages without any exact rule of computation. 

The jurisdiction of the New York court being limited to $500, there 
was and could be no finding as to the existing amount of the claim 
above $500. For ail that the judgment establishes, the crédit now 
claimed on account of the Pittsburgh matter, $3,300, might bave been 
claimed and allowed in the New York litigation. It would hâve still 
left more than $500 due, and that judgment would hâve been unaf- 
fected. We say this to make clearer our conclusion that to allow 
crédit on account of the Pittsburgh matter is not inconsistent with the 
binding effect of the New York judgment. 

ïhe pétition for rehearing is denied. 
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BLACKBURN v. IRVINE. 

(Circuit Court of Appeals, Tliird Circuit. April 23, 1013.) 

No. 1,647. 

1. Corporations (§ 243*) — Insolvency — Statutop.y Liability of Stockhold- 

ERS. 

A person in vvhose name stock of a corporation stands on its books 
is llable for au assessment under a double liabillty statute of tlie state 
on its insolvency, even thou?l> the equital)le ownersiiip is In another 
against whoin lie may bave a right to recover over, and, where under tbe 
statute the équitable owner is also. liable, separate actions may be main- 
tained against each. 

[Ed. Note. — For otlier ca.ses. see Corporations. Cent. Dig. §§ 943, 944, 
94G-950, 952-059, 974, 975, 979; Dec. Dig. § 24.'!.* 

Liabillty of transferrors and transférées of corporate stock for assess- 
ments, see note to Campbell v. American Alkili Ce, 61 C. C. A. 322.] 

2. CONSTITUTIONAL LaW (§ 105*) VESTED RigïITS — RiGHT OF ACTION — LlA- 

BILITY OF StOCKITOLDERS. 

A statute eaniiot relieve a stockholder of an insolvent corporation from 
hls double liability in favor of credltors whose rights hâve become vested 
under the Constitution or prier statutes of the state. 

[Ed. Note. — For other cases, see Constltutlonal Law, Cent. Dig. §| 
228-235; Dec. Dig. § 105.* J 

3. Corporations (§ 263*)— Statltory Liability of Stockiiolders — Action 

— Jubisdictiok. 

A decree cntered by an Ohlo court under the state statute providing 
for the enforcement of tbe double liability of stockholders in insolvent 
corporations, as aniended in 1900 (Rev. Ht. Ohio 1908, S 3260), making an 
assessment against stockholders and appointing a recelver with autliority 
to collect the sanie, uiakes such receiver a quasi assignée and représenta- 
tive of the creditors, and as such he is vested with authority to maln- 
taln actions In hls own name in foreign jurisdictlons. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 831, 1065 ; 
Dec. Dig. § 263.*] 

4. Limitation of Actions (§ 58*) — Action to Enforce Double Liability of 

Stockholders — Onio Statute. 

Wliere the insolvency of a corporation has been establislied by the ap- 
poiutment of a recelver for its propcrty, limitation begins to run in fa- 
vor of ail stockholders against tlie double lialnlity imposed by the stat- 
ute from the appointment of the receiver, but on the conimeucement of 
the gênerai creditors' suit provided for against the corporation and its 
stockholders, to whlch It is intended that ail creditors and stockliolders 
sliall be niade parties in order that the indebtedness of the corporation 
and the amouut of the assessment necessary may be determined by the 
decree. the statute ceases to l'un as to ail stockholders who are brought 
in, whlch in tlie case of nonresident stockholders may be througli service 
by publication. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
324-328, 346, 347 ; Dec. Dig. § 58.*] 

5. Limitation of Actions (§ 6*) — Statutes — Rétroactive Opération — Lia- 

bility OF Stockholders. 

Act Ohio April 29, 1902 (95 Ohio Laws, p. 312), whlch provides that 
"an action upon tlie liability of stockholders can only be brought withln 

•For other cases sec same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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18 months after the debt or obligation sliall become enforceable agalnst 
stockholders," dld not apply to pending proceedlngs. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §S 
16-31 ; Dec. Dig. § 6.*] 

6. Limitation of Actions (§ 58*) — Action to Enfobce Double Liability of 

COEPORATE StOCKHOLDEES. 

Limitation does not begin to run against a suit brought in a foreigii 
jurisdlction by a receiver appointed under the Ohio statute (Kev. St. 
1908, § ,3260) agalnst a stoekholder of an insolvent corporation to enforce 
his double liability until such liability bas been precisely determined by 
the decree of the Ohio court, the a.ssessment made, and there has been 
a default in its payment. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
324-328, 846, 347; Dec. Dig. § 58.*1 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; James S. Young, District Judge. 

Action at law by Ellsworth C. Irvine, receiver, against Julius H. 
Blackburn. Judgment for plaintifï, and défendant brings error. Af- 
firmed. 

For opinion below, see 198 Fed. 360. 

Reed, Smith, Shaw & Béai, and Edwin W. Smith, ail of Pittsburgh, 
Pa., and John G. Johnson, of Philadelphia, Pa. (L. A. Manchester, of 
Youngstown, Ohio, and L. PI. Burnett, of Pittsburgh, Pa., of counsel),. 
for plaintiff in error. 

James R. Sterrett and Patterson, Sterrett & Acheson, ail of Pitts- 
burgli, Pa. (E. C. ]r\'!ne, of Coliimbus, Ohio, of counsel), for défend- 
ant in error. 

Before GRAY, F.UFFINGTOK, and McPHERSON, Circuit 

Judges. 

^ J. B. McPIiERSON, Circuit Judge. In this action at law Ellsworth 
C. Jrvine, receiver of the Columbus, Sandusl<y & Hocking Railroad 
Company, is suing Julius H. Blackburn, the holder of the légal title to 
certain sJiares of tlie company's stock, to enforce the double liability 
that was imposed by the Constitution and statutes of Ohio during the 
period from 1851 to 1903. The facts being undisputed, each party 
:isked for binding instructions, and the court directed a verdict for the 
plaintifif. Several légal questions, however, were raised below, and are 
raised again upon this writ of error. Since 1895 at least Blackburn 
has been a résident either of New York or of Pennsylvania; and, as 
he neither appeared nor was personally served with a summons in 
certain légal proceedings before the Ohio courts (hereinafter referred 
to), the receiver does not deny his right to set up novv the défenses 
that are brought to our attention : 

[1j 1. He insists that he is not, and has never been, the bénéficiai 
owner of the stock in question, but is merely the holder of the naked 
légal title ; the équitable and real owner having always been Carnegie 
Bros. & Co., Limited, or their successors in interest. On the présent 
writ of error, we assume this to be true ; but it does not alter the f act 
that since 1896 he, and no one elsc, has appeared on the books of the 

•For other cases see samc topic fi § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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railroad company as an individual stockholder without qualifying or 
descriptive words (whatever the effect of such words upon his liability 
might hâve been) ; and we need not spend time in showing that he 
must respond primarily to the law's demand, although he may hâve a 
right hereafter to demand reimbursement from his cestui que trust. 
It may be true that under the statutes of Ohio his cestui que trust 
îs also liable, and is Hable pari passu with himself. But the fact, if 
such it be, is only one more example of what f requently occurs ; for 
it often happens that each of two persons has made himself separately 
liable, and has been separately sued, upon the same writing or other 
légal obligation. Of course, only one satisfaction can be obtained; 
but in the présent controversy that point has not yet been reached. In 
our opinion the receiver had a right to maintain a separate action 
against Blackburn and against Carnegie Bros. & Co. ; and, if (as 
seems to be conceded) the suit that is still pending against Carnegie 
Bros. & Co. in the District Court rests ultimately upon the shares of 
stock standing in Bfackburn's name, we can only say that we see no 
valid objection, either to that suit or to this. 

[2] 2. It is also urged (but we think not very earnestly) that, as 
Blackburn indorsed the stock certificates in blank and delivered them 
to Carnegie Bros. & Co. soon after they were issued to him in 1896, 
he is relieved from liability by virtue of the act of 1902 (95 Laws of 
Ohio, 312). This act amends section 3258 of the Revised Statutes 
so as to read as follows : 

"The stockholders of a corporation wlio are the holders of its shares at a 
time when its debts and liabilities are enforceable against them, shail be 
tleemed and held liable, equally and ratably, and not one for another, In ad- 
dition to their stock, in an amount equal to the stock by them so held, to 
the ereditors of the corporation, to secure the payment of such debts and lia- 
bilities; and no stockholder who shall transfer his stock in good faith, and 
such transfer is made on the books of the company, or on the back of the 
certificate of stock properly witnessed or (and?) tendered for transfer on the 
books of the company prlor to the time when such debts and liabilities are 
so enforceable, shall be held to pay any portion thereof." 

Even if the final clause of this section (when properly construed) 
could hâve been intended to include a secret transaction without even 
a tender for transfer on the company's books, we need not discuss its 
validity; for the défendant cannot seriously contend that a law of the 
State could constitutionally take away or substantially impair the 
vested rights of corporate ereditors. Hawthorn v. Calef, 69 U. S. (2 
Wall.) 10, 17 L. Ed. 776; Ochiltree v. Railroad, 88 U. S. (21 Wall.) 
252, 22 L. Ed. 546. And, as the double liability now sued upon be- 
came enforceable several years before the act of 1902 was passed, 
nothing more need be said upon the subject. 

Before taking up the other questions, the facts out of which they 
arise must be stated in some détail. In 1897 the railroad company was 
insolvent. In June of that year the United States Circuit Court for 
the Eastern District of Ohio appointed a receiver, and not long after- 
wards sold ail the company's property by appropriate proceedings. 
The scope of the fédéral suit and of the receivership was not proved 
with exactness at the trial of this action; but, from incidental al- 
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lusions hère and there in the record, and from the very nature of tlie 
proceedings in the state court of common pleas, it is plain enough that 
the United States receiver was not at ail interested in the various ac- 
tions, pétitions, etc., to which we are about to refer. Thèse proceed- 
ings in the Ohio courts did not attempt, and had no tendency, to inter- 
fère with the receiver's possession and control of the property belong- 
ing to the insolvent company. They contain some loose and super- 
fluons références to the corporate property, but the fact was that ail 
the assets belonging to the company had been seized and administered 
by the fédéral court. The proceedings before the Ohio tribunals had 
a différent object; they were begun and carried on by and in behalf 
of creditors against stockholders, and were only fonnally against the 
company; for their only object was to enforce the double liability aris- 
ing under the lavv of the state, and this was not corporate property at 
ail. The Constitution of 1851 (which in this particular was not 
changed until 190v3) provided as follows : 

"Dues frora corponition.s shall be secuved by sueh Imlividual liability of tlie 
stocldiolders, and othcr iiieaas, as niay b(> prescribed l)y law; but, in ail cases, 
eac'li wtockliolder sball be liuble, ovor and above the stock by hini or lier 
owned, and any aniount uupaid tliereon, to a further sum at least equal in 
anionnt to sucli stock." Article 13, § 3. 

We need not refer to the earlier législation on the subject. It is 
enough to begin with 1894 (91 Ohio Laws, p. 88), when the following 
method of enforcing the constitutional liability was provided by section 
3260 of the Ohio statutes: 

"A stockholder or créditer may enforce such liability by action joiutly 
against ail the holders or owuers of stock, which action shall be for the 
benefit of ail the creditors of the corporation, and against ail iiersons liable 
as stockholders; and in sneh action there sball be found and deteruiined 
the anionnt payable by each person liable as stockholder on ail the Indebted- 
iiess of the corporation, lu whicli adjudication no costs shall be taxed to nor 
collected of any stockholder to au amount which, togetlier with the anionnt 
to be paid on said iudebtedness, will exceed the aniount of the stock on 
whloh he is liable, provided, that in any such action the plaintiff niay file 
lu the court a sworn statenient that a stockholder or * * * deceased 
stockholdei- hâve not beeu snmmoned, giving their résidence if known, and 
that it is iiiipracticable to seeure service of suuiuioiis niioii such stockholders 
<u- sucli lésai représentatives of a stockholder, and renilttiug from the claiuis 
of tlie jilaiutiff or of otlier creditors cousenting, so niueh as may be found 
payable by such stockholders uot served with suiumons except those who 
may be insolvent or noiiresident of the state, and .ludgmeut shall be rendered 
against the stockholders who hâve been served with suiunions, for the pro 
rata amount for which they would be liable if ail solveut stockliolders rési- 
dent of the state were served with snmmons," etc. 

It is conceded that this remedy was defective in several partictdars ; 
among other dcfects, it did not provide for sutnmoning a nonresident 
stockholder by publication, or for bringing a suit against him in a for- 
eign court, or for the appointment of a receiver. With the Ohio law 
in this condition, a créditer named Marriott obtained judgnient in 
October, 1898, and in January, 1899, applied to the common pleas 
court of Franklin county for équitable relief under the section just 
quoted. As he was bound to do, he named the railroad company as 
the primary défendant; but he stated the suit to be "as vvell on behalf 
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of ail of the creditors of the défendant as on his own behalf," and 
averred the recovery of his judgment, and that the company "was 
wholly insolvent and had been so for two years prior thereto, its prop- 
erty and ail property rights then being in the hands of a receiver and 
not sufficient in value to satisfy its bonded indebtedness ; and that it 
had no property, real or personal, whereon to levy out of which any 
part of said judgment could hâve been met on exécution; and (that) 
the said défendant has not now, and has not had since the recovery 
of said judgment, any property of any description or character what- 
ever from which said judgment could be met on exécution." He then 
went on to aver the existence of numerous stockholders whose names 
and places of résidence he did not know, nor the amount of stock held 
by any of them ; and, after declaring that the stockholders vvere liable 
for the company's debts, he prayed that the company might be com- 
pelled to disclose the names of its stockholders and the amounts due 
from each, and that such stockholders when discovered might be made 
additional défendants. He prayed also : 

"Tliîit the creditors of tlie sait! company and the amount due each may be 
ascertained in such manner as the court may direct, and tliat ail stockhold- 
ers in arrears for suhscription for stock may be required to pay the balance 
due from them respectively ; (andi that each stockholder be required to pay 
his ratable proportion of any déficit remaiuinp; after the apiilication of the 
assets to said debts, of (to?) the amount of his stock." 

A freight agent was served with the summons, and the company 
moved to quash the service. The motion was overruled, and there- 
after the company seems to hâve taken no part in the proceedings; 
but, of course, as the service was held to be good, we must assume in 
this collatéral action that the compajiy had been duly brought into 
court. Nothing further appears to hâve been donc until December, 
1899, when another creditor, the Kinsey Company, filed a separate pé- 
tition against the railroad company and thirty-four of its stockholders, 
averring again the complète insolvency of the corporation and the use- 
lessness of obtaining a judgment (since it could not be satisfied by ex- 
écution), and declaring that : 

"It will be neeessary for the paymeiit of the creditors of said compaiiy 
that the stockhoUlers thereof shall be assessed under the laws of the state 
of Ohio the full amount of their statutory liabillty." 

The pétition declared further that the suit was brought for the pur- 
pose of assessing "'the individual and additional liability upon the 
shares of stock as above set forth" (meaning the shares held by the 
thirty-four stockholders), and also for the purpose of assessing the 
individual and additional liability of such other .stockholders as might 
thereafter be made parties, 'i'he pétition prayed that ail the stock- 
holders ôf the company might be ascertained and made parties; "that 
the total debts and liabilities of the said company, the amount of each, 
and the time when each of said debts was contracted, may be ascer- 
tained and determined ; that the number of .shares of stock held by 
each of said stockholders, and the time during which each of said 
stockholders respectively so owned and held such stock, may likewise 
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be ascertained and determined; and the amount of assessment nec- 
essary and proper to be made to satisfy the said debts and liabilities of 
said défendant company" ; and that after the debts, the liabilities, the 
stockholders, and the assessments should be ascertained, a receiver 
might be appointed to collect the assessments and to make distribution 
among creditors. The summons in the Kinsey proceeding was served 
on the vice président and on the treasurer of the railroad company, 
but the company did not appear or answer. As the law of Ohio then 
stood, the nonresident stockholders could not be reached, even by pub- 
lication, and their double liability could not be enforced. But in April, 
1900 (94 Ohio Laws, p. 359), section 3260 was amended and supple- 
mented so as to read as follows : 

"Sec. 3260. Wlienever aiiy cveditoi- of a corporation seeks to charge the 
tlirectors, trustées, or other supenntending offieers of a corporation, or the 
.stockholders thereof, on account of any liability created by law, he niay file 
liis complaint for that purpose in any common pleas court which i>ossesses 
jurisdiction to enforce such liability. 

"Sec. 3260a. The court shall proceed thereou, as in other cases, and, wlien 
neeessary, shall cause an account to he taken of the property and obligations 
due to and from such corporation, and may appoint one or more recelvers. 

"Sec. ù260b. If, ou the coming in of the answer or upon the taldng of such 
account, it appears that such corporation is insolvent, and has not sufficient 
property or effects to satisfy such creditor, the court may proceed to aseer- 
tain the respective liabilities of the directors, offieers and stockholders, and 
enforce the same b.y its .iudgnient, as in other cases. 

"Sec. 3260c. In ail cases in which the directors or other offieers of a cor- 
poration, or the stockholders thereof, are made parties to an action in which 
a judgment is rendered, if the property of such a corporation is Insuflieient 
to discharge its debts, the court shall give notice to nonresident stockhold- 
ers as provided in sections 5048, 5049, 5050, 5051 or 5052 of the Revised Stat- 
utes, and shall first proceed to conipel eaeh stockholder to pay in the amount 
due and remaining unpaid on fhe.shares of stock held by him, or so much 
thereof as is neeessary to satisfy the debts of the company. 

"Sec. 8260d. If the debts of the company remain unsatisfled, the court shall 
proceed to ascertaln the respective liabilities of the directors or other of- 
fieers and of the stockholders, and to adjudge the amount payable by eacli, 
and enforce the .ludgment, as in other cases. The court may authorize and 
direct the receiver to prosecute sucli action in his own name as receiver, as 
atiay be neeessary, in other jurisdictions to collect the amount found due from 
any otticer or stockholder. 

"Sec. 32e0e. Whenever any action is brouglit against any corporation, its 
directors or otlier superintendlng ofBcers, or stockholders, according to the 
provisions of thls chapter, the court, whenever it apiiears neeessary or proper, 
may order notice to lie published, in such manner as It shall direct, requir- 
iug ail the creditors of sucli corporation to exhiblt their claims and become 
parties to the action, withln a reasonable tinie, not less than six months from 
the first publication of such order, and, in default thereof, to be precluded 
from ail beneflt of the judgment which sliall be rendered in such action, and 
from any distribution wliich shall be made under such judgment. 

"Sec. 32C0f. Upon a final judgment in any such action against an insolvent 
corporation, the court shall cause a just and fair distribution of the prop- 
erty and assets of such corporation or the proceeds thereof to be made among 
its creditors. 

"Sec. 3. This act sliall apply to pending actions, and shall take elïect and 
be in force from and after its passage." 

Sections 5048-5052 are now sections 5045-5049, and provide in dé- 
tail how service on nonresidents by publication is to be made. 
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The Ohio procédure having thus been changed, the Marriott and 
the Kinsey pétitions were Consolidated, and in June, 1902, a master 
was appointed with instructions to — 

"proceed according to law to take and receive évidence and détermine what 
persons, firms, and corporations (other than those already parties hereto) 
should be made parties herein ; to ascertain the address and résidence of 
eacli such stoekholder of the défendant corporation ; * * * to détermine 
what transfers of stock hâve been made not of record, and those vvhich are 
of record, and the dates of each ; to détermine the solvency or insolveucy of 
the varions stoçkholders, the amount of stock held by each, the dates thereof ; 
the indebtedness of said défendant corporation, and the names and addresses 
of such creditors, in such manner as Is provlded by law, and do ail other 
matters necessary, proper, and lavs^ful to enforce the liabllity of the stoçk- 
holders of the said défendant corporation." 

Leave was also given to the plaintififs (and f reely used) to make new 
parties to the cause f rom time to time during the hearing as the same 
might be discovered, without further order or direction of the court. 
Blackburn was named as a stoekholder for the first time in August, 
1902, and the statutory requirements for service by publication upon 
him and many other stoçkholders were complied with in September or 
October. The cause went on before the master until March, 1905, 
when his report was completed and filed. He found as facts the in- 
solvency of the railroad company since June 2, 1897 ; the insuiificiency 
of its assets ; the names and résidences of ail, or nearly ail, the stoçk- 
holders, solvent and insolvent; the amount of their respective hold- 
ings ; the names of the corporate creditors and the amounts due them ; 
and he complied in other respects with the order of June, 1902. The 
report was confirmed on July 17, 1905, and the court's decree of that 
date determined the amount of the corporate indebtedness; adjudged 
"that said corporation at the time of the beginning of this action was 
insolvent and had no assets of any kind with which to pay its debts, 
and is now insolvent and has no assets of any kind with which to pay 
its debts; and that, by reason of the amount of said indebtedness and 
the costs above mentioned and the insolvency of many of the stoçk- 
holders of said Company, it is necessary in order to pay said indebted- 
ness and costs to make an assessment of 25 per cent, of the par value 
of the stock held by each and ail of the said company défendants here- 
in and against each of them in a sum of money équivalent to 25 per 
cent, of the face value of the total number of shares of said stock held 
and owned by each of said stoçkholders." The decree then determined 
who the stoçkholders were "at the time of the commencement of this 
action" (naming Blackburn as one of them); assessed 25 per cent, 
against each of them; and ordered the money to be paid to Irvine as 
receiver on or before August 20, 1905. The receiver was "authorized 
and ordered to collect by suit or otherwise said judgments and assess- 
ments hereinbefore rendered and found due against the said several 
défendant stoçkholders, to make proper receipts for the same, and also 
to make proper distribution thereof in accordance with the future or- 
ders of this court ; and * * * to collect and enforce by suit or by 
such action filed in his own name as receiver as may be necessary, or 
otherwise, in any jurisdiction and before any court of compétent juris- 
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diction, ail assessments ordered and made or amounts due or found 
due herein against each and ail persons, etc., who hâve been made 
parties défendant herein and served by publication or otherwise," etc. 
In December, 1906, further objections to the master's report having 
been heard and considered, the court made a supplemental decree in 
which (after disposing of varions matters) it was ordered that the re- 
ceiver — 

"is hereby vestcd with the tltle and owuersliip of ail and singular tlie goods, 
cbatlcls, propertios, and assets, both real aud Personal, of (tbe rallroad Com- 
pany) wberever sitnated or held, aud said recelver is liereby giveu the right 
aud Power to iiroceed to coUect by suit or otherwise in his own name as such 
reeeiver, auy debts due to or owing to said (rallroad eompany), and to re- 
cover auy property beloiigiiig to said (rallroad eompany); and said recelver 
is hereby authorized to do auy aud ail acts which said (rallroad eompany) 
could do or could bave done for the purpose of recovering auy debts due to 
said corporation or property belouglug to it; and he is hereby autborized aud 
ordered to collect by suit or otherwise, said .iudgiuents aud assessments bere- 
inliefore rendered and found due against the said several défendant stock- 
hol(l(n's, malie propor receipts for the same, and also to make proper distribu- 
tion tbereof in accorda nce wlth the future orders of thls court; and said re- 
celver Is hereby furtlier autliorlzed, dlrected, and euiiJowered to proceed to 
collect and euforce liy suit or by such action filed lu hls own name as such 
recelver as niay be necessary, or otherwise, lu auy other jurlsdlction aud 
lielore auy court of compétent jurlsdlction, ail assessments and judgments 
ordered aud made, or amounts due or found due herein, against eacli and 
ail persons, etc., who bave been made parties défendant herein and served 
by ])iU>lication or otherwise, or who are parties defendjuit or hâve been foxind 
liy the court to lie stockholders lu said (rallroad eompany) and llable to such 
ass'.'ssmeiit or judguuint, ull according to the statute in such case made and 
providcd." 

The Suprême Court of Ohio affirmed thèse decrees early in May, 
1909, and on May 28th the common pleas of Franklin county made a 
second supplemental decree, in which it again empowered the receiver 
to sue, either in the state of Ohio or elsewhere, for the recovery of 
the amounts due from the stockholders, résident or nonresident— 

"and vi-hetlier tbey or either of them were served wlth process herein by pub- 
licalion or otherwise; aud said receiver is further authorlzed and empowered 
to commence and prosecute such actions or other proceedings against auy 
such défendants and against any stockholders in said rallroad eompany who 
were, duriiig the pendency of thls action, nonresideuts of the state of Ohio, 
whether persoually served with process or not in thls cause. * * * " 

(And the court) "furtlier ordered and adjudged that the said * * • re- 
ceiver be and he hereby is invested with the tltle aud ownersliip in trust 
for the credltors of said rallroad eompany of ail and singular the assets, 
both real aud Personal, of said railroad eompany; and ail the riglits of the 
<!reditors of said rallroad eompany against the stockholders of said rallroad 
eompany wberever situated or held, iucludlug the several sums herelnbefore 
or hereafter found due from the stockholders of said rallroad eompany," 
«te. 

[3] 3. Acting under the authority given by the act of 1900 and by 
thèse decrees, Irvine brought the présent suit in June, 1910, to recover 
the assessment of 25 per cent, on the Blackburn stock. At this point 
we encounter the next défense, namely, that the receiver has no power 
to sue in a foreign jurisdiction. We hâve referred to the statutes of 
Ohio and the court proceedings with a good deal of détail in order 
to make clear the close resemblance betwcen the présent situation and 
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the situation that was considered by the Suprême Court in Bernheimer 
V. Converse, 206 U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. 1163. That 
case arose under the Minnesota law concerning a similar double ha- 
bility. The earlier législation of that state was détective in several 
important particulars — as was the Ohio act of 1894 (91 Ohio Laws, p. 
88) — and the conséquence was that in neither state did a court hâve 
the power to authorize a receiver to sue in a foreign jurisdiction. The 
gênerai chancery powers of the court were not sufficient, and enabling 
législation on the subject was lacking. This was decided for Minne- 
sota in Haie v. Allinson, 188 U. S. 56, 23 Sup. Ct. 244, 47 L. Ed. 380, 
and that case is equally décisive against the Ohio law as it stood in 
1894. But, by an act passed in 1899 (Acts 1899, c. 272) Minnesota at- 
tempted to cure the defects of her earlier law, and in Bernheimer v. 
Converse the Suprême Court held the attempt to be successful. Bern- 
heimer \v: i a nonresident stockholder when the act of 1899 was 
passed, and could not then hâve been sued in a foreign court by a re- 
ceiver appointed and authorized under the previous law. But the 
court held that the act of 1899 had supplied the defects theretofore 
existing. and had niade the receiver a quasi assignée and représenta- 
tive of the creditors ; that as such assignée and représentative he was 
vested with authority to maintain an action in a foreign jurisdiction ; 
and that such a change in the powers of a receiver was merely a 
change in the remedy, of which Bernheimer could not lawfully com- 
plain. The act of 1899 had not increased the liability arising from 
his ownership of stock, but had only changed the remedy for en- 
forcing it, and this was within the constitutional power of the Min- 
nesota Législature. And the court held, also, that since an assessment 
for the benefit of creditors upon this hability was necessary, it might 
be made without the présence or the personal service of himself or of 
the other stockholders. There was no substantial différence, the court 
declared, between a liability to be ascertained for the benefit of cred- 
itors upon an unpaid subscription to stock, and a liability for the same 
purpose that was imposed by the law of the state and arose out of the 
holding of stock whereby a contract was implied in favor of creditors. 

•'The object of the enforcement of both liabilities is for the benefit o£ cred- 
itors, and, while it is true that one promise is directly to the corporation and 
the other does not uelong to the corporation but is for tlie benefit of its cred- 
itors, either liability may be enforced through a receiver acting for tlie benefit 
of the creditors under the orders of a court in vvinding up the corporation In 
case of its insolvency." 

See, also. Converse v. Hamilton, 224 U. S. 243, 32 Sup. Ct. 415, 56 
L. Ed. 749, and Shipman v. Treadwell, 200 N. Y. 472, 93 N. E. 1104. 

We are unable to see any important différence between the Ohio 
statute of 1900 and the Minnesota statute of 1899, and we are there- 
fore of opinion that Blackburn was bound by the assessment of 25 per 
cent., and that Irvine as receiver was empowered to bring the présent 
suit in a foreign jurisdiction. We may add that we lay no weight 
upon the supplemental decrees of December, 1906, and May, 1909, 
standing by themselves. The source of the court's power was the act 
of 1900, and this statute (interpreted by the décision in Bernheimer 
205 F.— 15 
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V. Converse) was sufficient to clothe a receiver with the attributes of a 
quasi assignée or représentative of the creditors. The supplemental 
decrees did no harm, but we think they did Httle, if any, real good. 

[4] 4. It remains to consider whether this suit is barred by any 
statute of Hmitation, either of Ohio or of Pennsylvania. Let us look 
for a moment at one feature of the obligation that Blackburn took 
upon himself when he became a stockholder. In Wright v. McCor- 
mack, 17 Ohio St. 86, it is thus described : 

"The liabillty thus imposed on stockholders is not a primary resource or 
fund for the payment of the debts of the corporation. It Is collatéral and 
conditlonal to the principal obligation which rests on the corporation, and 
Is to be resorted to by the creditors only in case of the insolvency of the cor- 
poration, or where payment cannot be enforced against it by the ordinary 
process. It is a security provided by law for the exclusive beneflt of the 
creditors, over which the corporate authorlties can hâve no control." 

This being the liability, the first step toward enforcing it must be 
taken by a suit, not in a foreign court, but always in a court of the 
State, where the Ohio method of procédure must be followed. Mid- 
dletown Bank v. Railway Co., 197 U. S. 394, 25 Sup. Ct. 462, 49 L. 
Ed. 803; Bank v. Sayward (C. C. A.) 91 Fed. 443, 33 C. C. A. 564. 
To this proceeding the corporation should be a party. Umsted v. Bus- 
kirk, 17 Ohio St. 113. The suit is for the benefit of ail the creditors, 
and the purpose of the statute is to make ail persons in interest parties 
to the action, in order that ail questions may be determined in a single 
proceeding. Ail the stockholders — domestic and foreign, solvent and 
insolvent — are to be included. Any creditor has a right to begin such 
a suit, and may do so as soon as the insolvency of the corporation has 
become manifest. Insolvency is usually shown in one of two ways : 
(1) An exécution in favor of a creditor may be returned unsatisfied; 
or (2) the corporate property may be devoted to the payment of debts 
by some légal proceeding, such as dissolution of the corporation, bank- 
ruptcy, assignment for the benefit of creditors, or the appointment of 
a receiver, for in either of thèse events a judgment and exécution could 
no longer be f ruitf ul. Bronson v. Schneider, 49 Ohio St. 438, 33 N. E. 
233 ; Younglove v. Lime Co., 49 Ohio St. 663, 33 N. E. 234. Therefore, 
since stockholders (either foreign or domestic) may in one way or an- 
other be brought into court as soon as the appointment of a receiver 
has determined the fact of insolvency, it follows that the statute of lim- 
itations will begin to run in favor of ail the stockholders from the date 
of the appointment. Bronson v. Schneider, supra ; Younglove v. Lime 
Co., supra ; King v. Armstrong, 50 Ohio St. 238, 34 N. E. 163. If 
a domestic stockholder be not brought into court by the personal serv- 
ice of a summons within six years from the date of the receiver's ap- 
pointment (and this happened in the case of several domestic stock- 
holders of the Hocking Company), he is protected by the ordinary stat- 
ute of limitation — as the Suprême Court of Ohio has decided. But if 
service should be made upon him within that period the statute ceases 
to run, and he is then in court for ail further purposes connected with 
the proceeding, and must await the resuit of the inquiry concerriing 
corporate debts and assets and the extent of his own liability. This 
liability is necessarily contingent and undefined until the need for an 
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assessment has been made to appear, and until the exact amount re- 
quired from him has been ascertained. For such amount, exécution 
may issue against him in the same proceeding without the need of a 
second suit. 

The situation of a foreign stockholder is différent, and must of ne- 
cessity receive différent treatment. If no suit to enforce the double 
liabiHty should be brought within six years, doubtless he could not be 
discriminated against ; speaking generally, he woukl be protected by 
the Ohio hmitation as completely as the domestic stockholder. But, 
if the suit should be brought during the six years and if the corpora- 
tion be made a party défendant, the corporation then represents the 
foreign stockholder, at least for certain purposes of administration, 
and for thèse purposes service upon the corporation is of course équiv- 
alent to service upon the stockholder. This is the gênerai rule, and is 
80 thoroughly understood that the citation of authority is hardly 
needed; a mère référence to Bernheimer v. Converse, 206 U. S. 532, 
533, 27 Sup. Ct. 755, 51 L. Ed. 1163, is sufficient. It may be true, 
however, that the Ohio législation has pointed out another method of 
reaching the foreign stockholder. Instead of relying wholly on the 
gênerai rule that the corporation represents such stockholders for the 
purpose of assessing their stock, the Législature may hâve intended 
to substitute service by publication, or perhaps to offer it as an addi- 
tional or alternative method of bringing nonresidents into court. At 
ail events, the act of 1900 does provide for such service, and its pro- 
visions hâve been complied with. Blackburn was made a party there- 
by, either in September or October, 1902 — within six years from June 
2, 1897, the date of insolvency fixed by the Ohio courts — and, as we 
hâve already stated, the corporation was made a party to the original 
proceedings in 1899. If représentation by the corporation is still suffi- 
cient in Ohio to validate certain acts of administration, there may 
hâve been no need to comply with the publication prescribed by the 
act of 1900; but we can see no objection to the publication, even if 
we regard it as a superfluous effort to convey notice to the foreign 
stockholders. Indeed, unless such a stockholder should be casually 
found within the state, no other method of giving him légal notice is 
possible ; for the suit cannot be brought in a foreign court, and Ohio 
process does not run outside the state. But, as the Ohio courts bave 
undoubted jurisdiction of the subject-matter, the res — namely, a lia- 
bility imposed by Ohio law upon the obligor under an Ohio contract 
concerning shares in an Ohio corporation — we think the Législature 
was clearly within its right in providing that a foreign défendant in 
such a dispute might be served by publication in accordance with estab- 
lished practice. Of course, such service does not foreclose personal 
défenses — for the assessment can only be made effective by a second 
suit in a foreign court — but we see no good reason why it may not 
stop the running of the statute of limitations. 

In brief, if no suit should be brought in Ohio for six years after in- 
solvency, ail stockholders are fully protected; during that period, do- 
mestic stockholders must be found and served, and foreign stockhold- 
ers may — and perhaps must — be served by publication. If the corpo- 
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ration still represents the last-named class sufficiently for certain pur- 
poses, they may be served by publication also; if the corporation no 
longer represents them sufficiently, they must be so served. In either 
view Blackburn was bound to some extent by the decree of July, 1905, 
for both he and the corporation had been properly brought into court 
within six years from the date of the company's insolvency. 

[5] But it is said that a spécial statute of limitation is applicable — 
the Ohio act of April 29, 1902, which provides that: 

"An action upon the liabillty of stockholders can only be brought wathin 18 
months after the debt or obligation shall become enforceable agaiust stock- 
holders." 

Only a few words need be said about this contention. The essential 
rights of creditors were fixed by the insolvency in June, 1897, and at 
that time one — and not the least valuable— among thèse rights gave 
six years' time to find and bring in the stockholders, domestic or for- 
eign. The Législature did not hâve the constitutional pow^er to take 
that right away, or to impair it seriously, vvithout aiïording the cred- 
itors a reasonable time during which it might still be exercised. As 
was said in Koshkonong v. Burton, 104 U. S., at page 675, 26 L. Ed. 
886: 

"It -was undoubtedly within the constitutional power of the Législature to 
require as to existing causes of action that suits for their enforcement should 
be barred unless brought within a period less than that preseribed at the 
time the contract was niade or the liabillty incurrod from which the cause 
of action arose. The exertion of this power is, of course, subject to the 
fundamental condition that a reasonable time, taking ail the clrcumstances 
into considération, be given by the new law for the commencement of an ac- 
tion before the bar takes elïect" — citing cases. 

See, also, Wheeler v. Jackson, 137 U. S. 255, 11 Sup. Ct. 76, 34 L. 
Ed. 659. As the act of 1902 gives the creditors no time whatever, rea- 
sonable or unreasonable, this omission would of itself be fatal to the 
act, if it must be held to apply to suits then pending. But it need not 
be condemned; in our opinion it does not apply at ail in the présent 
controversy, and we shall assume that the Législature did not intend 
it to apply. The reason is briefly this : By a gênerai law of Ohio, 
enacted in 1866 (section 26, General Code 1910), it is provided: 

"Wheiiever a statute is repealed or amended, such repeal or amendment 
shall in no manner atîect pending actions, prosecutions or proceedings, civil 
or criminal ; and wlien the repeal or amendment relates to the remedy, it 
.shall not affect pending actions, prosecutions or proceediugs, unless so ex- 
pressed ; nor shall any repeal or amendment affect causes of such action, 
prosecutions or proeeedings, existing at the time of such amendment or re- 
l)eal, unless otherwise expressly provided in the amending or repealing act." 

The act of 1902 is a repealing or amending statute relating to the 
remedy, and it does not express an intention to affect pending pro- 
eeedings. There seems to be no room to doubt that it was only in- 
tended to operate prospectively ; and it can hâve no effect, therefore, 
on the présent dispute. 

[6] Neither does the Pennsylvania statute furnish a défense. No 
suit could hâve been brought in this state to recover a money judgment 
against Blackburn, until his liabillty had first been precisely defined in 
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the Ohio proceeding ; and Uiis did not take place until July, 1905. Not 
until then was his stock actually assessed and a decree entered com- 
manding him to pay a definite sum of money on or before a definite 
date, and appointing a receiver to sue for it in case of default. No 
suit could hâve been brought in Pennsylvania before the entry of that 
decree (Marsteller v. Marsteller, 93 Pa. 350; Riner v. Riner, 166 Pa. 
617, 31 Atl. 347, 45 Am. St. Rep. 693; Hoiles v. Riddle, 74 Ohio St. 
173. 78 N. E. 219, 113 Am. St. Rep. 946; Bernheimer v. Converse, 
206 U. S. 534, 27 Sup. Ct. 755, 51 L. Ed. 1163); and, as the action 
now before us was brought in June, 1910, it was in time. A similar 
conclusion has been reached in the Fourth Circuit in Irvine v. Bank- 
ard (C. C.) 181 Fed. 206, affirmed (C. C. A.) 184 Fed. 986. In some 
respects the opinion in that case pursues a différent road, and (without 
intimating any dissent) we hâve not followed it throughout. 
The judgment is affirmed. 



KISEH V. KAri:R. 

(Circuit Ooiu-t of Appeal.s. Sixth Circuit. Aprll 18, 191.3. On Pétition for Ee- 
liearlng, June 30, 19i:i) 

Xo. 2,273. 

1. Reformation of Instkuiienth (§ 44*) — I'aroi. Evidence. 

On a bili to reform a >yi-itten contract, paroi évidence is admissible to 
vary or contrudict the writinj;; but such rule does not depiive the wrlt- 
ten contract of evidential force. 

[Kd. Xote. — For other cases, see Eeformation of Instruments. Cent. Dig. 
§§ 15,5, 15(!; Dec. Dig. § 44.*] 

2. Eeformation of Ixstkuments (§ 45*) — Effect or Written Contract. 

Where the eiivironment, the motives of the parties, the considération, 
and necessiiies to be met make a written contract sought to be reformed 
a highly iniprohahle one, then the writing has little self-snpi)orting force, 
and a relatively sniall amount of clear and crédible évidence will be 
sufficient to authorlze reforniation ; but if the agreenient has been put 
in writing by intelligent business nien, acting with opportunity for délibér- 
ation, the writing itself stands as évidence of high character, tending to 
show the real contract, and the attacking party must establisli mistake 
by clear and conviucing évidence, a mère proponderauce of the testimony 
being insutKcient. 

[ICd. Note. — Eor otlier cases, see Eefoi'niation of Instruments, Cent. Dig. 
§§ 157-193; Dec. Dig. § 45.*] 

3. Corporations (§ llfl*) — Sale of Stock — Contragts — Construction. 

Défendant, holding .«(^.OOO par value of the stock of a corporation in 
whicli complainaiit and associâtes were also intere.sted, in order that 
necessary additional fuuds might be raised, executed a written contract 
with tliem by whicli they agreed, in considération of .$30,000 of the cor- 
porate stock transferred to them by défendant, to pay him $5,000 in cash, 
with interest at 5 per cent, per annum after July 1, 1904. Theu followed 
the clause : "In lieu of this" complainant and associâtes agrée to deliver 
to the corporation any residue that may romain in the sale of the $30,- 
000; it being understood that complainant and associâtes are to reçoive 
no rémunération whatever by such sale, which they agrée to transact, 
the stock to be sold for not less than three for one. JJehl, that such ad- 
ditional clause was partially unintelligible, and that it should be cou- 

•For other cases see same topic & § numeek in Dec. & Am. Digs. ]907 to date, & Rep'r Indexe» 
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strued as though It provided that complainant and associâtes agreed that 
they would flnd purchasers of the $30,000 of stock for not less than $10,- 
000, whlch sale they agreed to transact, and, after paylng défendant 
$5,000 and Interest, pay the residue to the corporation, without deduct- 
ing any rémunération for their services. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 493, 494, 
496; Dec. Dlg. § 116. »] 

4. KEFOBMATibN OF INSTRUMENTS (§ 45*) — CONTBACTS FOR SALK OF STOCK — 

MrsTAKE — Evidence. 

Complainant and associâtes ha'vlng executed a wrltten contract obli- 
gatlng themselves to sell $30,000 of the stock of a corporation, to be re- 
ceived from défendant and, after paylng défendant $5,000, wlth interest, 
to turn over the residue of the proceeds of the sale to the corporation, 
évidence 7ield Insufficlent to warrant a flndlng that the contract by nils- 
take did not express the intent of the parties, so as to authorlze a refor- 
mation thereof, making plaintiff's obllRation to pay the $5,000 to défend- 
ant conditional on complalnaut's abllity to sell the stock. 

fEd. Note. — For other cases, see Reformation of Instruments, Cent. Dig. 
§§ 157-193 ; Dec. Dig. § 45.* 

Reformation of instruments as dépendent on mutuality of mistake, see 
note to American Ass'n v. Williams, 9.'! C. 0. A. 10.] 

Appeal from the Circuit Court of the United States for the West- 
ern Division of tlie Southern District of Ohio ; John E. Sater, Judge. 

Suit by Charles L,. Bauer against George W. Biser to reform a writ- 
ten contract for the purchase and sale of corporate stock. Judgment 
for complainant, and défendant appeals. Reversed and remanded, 
with instructions. 

Biser, the appellaut, liad acqiiired and was developing a coal minlng prop- 
erty near hls résidence, Berkeley Springs, in West Virginia. He transferred 
It to a corporation, the Rock Velu Coal Company, and took, in exehange for 
the property, the entire $200,000 stock issued out of its authorized capital 
of $250,000. He then sold $100,000 of this stock to one House for about 
$12,000 and House's agreement to raise the money necessary to continue the 
development. House kept hls agreement by selling portions of his stock to 
Bauer and others, v^ho made, or by their indorsement procured, loans to the 
Company, whlch loans were devoted to development purposes. At an annual 
meeting. In May, 1904, it appeared that tlie indebtedness was about $35,000, 
and that more money was very necessary. Biser then held $62,000 of the 
stock, and his personal friends $38,000, making one-half of the total ; while 
Messrs. Bauer, House, and their friends held an equal amount. In this situa- 
tion, Biser was urged to do something to help the company. He was wllling 
to give up $30,000 of hls stock to be used for the coœpany's beneflt, pro- 
vided he could realize, lu money, $5,000, the amount whlch he was still owlng 
on hls original Personal purchase of the minlng property. Negotiations along 
this Une led to the slgning and delivery of an agreement as foUows : 

"Berkeley Sprlngs, W. Va., May 2, 1904. 

"Witnesseth: We, A. L. House, Chas. L. Weyand, and Chas. L. Bauer, 
hereinafter known as the parties of the flrst part, and George W. Biser, here- 
iuatter known as the party of the second part, do and hereby agrée that In 
considération of thirty thousand ($30,000.00) dollars of Rock Vein Coal Com- 
paîiy's stock, transferred by the party of the second part, do and hereby 
agrée to pay said George W. Biser the sum of tive thousand ($5,000.00) dol- 
lars in cash, with interest at the rate of tive per cent. (5%) per annum 
after July 1, 1904. 

"In Heu of this, party of the flrst part agrée to deliver to the Rock A'eln 
Coal Company any residue that may remain In the sale of the $30,000.00, 

•For other cases see same topic & S numbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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it belng understood that the parties of the first part are to receive no rému- 
nération whatsoever by said sale which they hereby agrée to transact, stock 
not to be sold less thau 3 to 1. A. L. House, 

"Signed aud sealed. Charles L. Weyand, 

"Chas. L. Bauer, 

"Parties of the First Part. 
"G. W. Biser, 

"Party of the Second Part." 

This agreement was foUowed by correspondence and dealings, which need 
not be recited in détail, but which resulted in no payment whatever to Biser, 
and in no sale of the stock by the "parties of the first part." Finally they 
tendered back to him the certiflcates of stock. He refused to accept, but 
brought an action at law, in the United States Circuit Court for the South- 
ern District of Ohio, against Bauer (the only résident one of the "parties of 
the first part"), based on this agreement, and seeking to recover the stipu- 
lated sum of $5,000. Thereupon Bauer flled a bill upon the equity side of 
the same court, alleging that by mutual mistake the written agreement did 
not express the real contract, which was only that the "parties of the first 
part" should take this stock and try to sell it, and, if successful, should pay 
Biser $5,000 and put the balance in the company treasury. He prayed that 
the contract be reformed aceordingly. On final hearlng, the Circuit Court 
granted the relief, and enjoined the prosecutlon of the action at law. Froni 
this decrec, Biser, the défendant theretn, appeals. 

Westenhaver, Boyd, Rudolph & Brooks, of Cleveland, Ohio, for ap- 
pellant. 

J. E. Bowman, of Springfield, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALL, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). It is 
clear that the vital controversy is whether Bauer and his associâtes 
assumed an absolute or a contingent liability. If it was absolute, and 
if they were bound to see that Biser received the $5,000, the time of 
payment and just how their UabiHty was to be worked out are of mi- 
nor importance; if it was contingent, and they were never to be bound 
to do anything unless a stock purchaser appeared, then, also, many of 
the matters discussed lose relative importance. The main and control- 
ling question must be : Was Biser right in assuming, after this agree- 
ment was made, that he was surely entitled at some time and in some 
manner to receive $5,000; or is Bauer right in his présent assump- 
tion that the contract was a mère oflfer on Biser's part to sell his stock 
upon the stated terms and for the joint benefit of himself and the 
company, if a purchaser on such terms could be found? One thing 
or the other must be the real bargain. There is no room for any 
middle ground. 

[1, 2] Under what rule of law do we approach such a controversy 
as this? It goes without saying that, upon a bill to reform, paroi évi- 
dence is admissible to vary or contradict a writing, because to vary 
and contradict is the essence of ref orming ; but it does not f ollow that 
the writing has no force and should be laid out of view. Its eviden- 
tial force will vary. If the environment, the motives of the parties, 
the considération, and the necessities to be met make the contract, as 
it is written, a highly improbable one — one for which there was no 
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motive, or necessity, or considération — then the writing lias little self- 
supporting force, and a relatively small amount of clear and crédible 
évidence will establish the mistake. Of this tvpe of cases is Griswold 
V. Hazard, 141 U. S. 260, 11 Sup. Ct. 972, 999, 35 L. Ed. 678. In an- 
other and familiar class of cases, the mistake is in describing the prop- 
erty affected; and hère, again, the writing may hâve more or less 
force as évidence of what the contract was — sometimes very little, be- 
cause the mistake is sometimes almost apparent. 

In a third class of cases, the writing undertakes to formulate an 
agreement reached by adversary parties after controversial negotia- 
tions. It undertakes to say what each one agrées to do. In such a 
case, and where the bargain is put in writing by intelligent business 
men, acting with opportunity for délibération, when one party after- 
wards allèges a mistake, in that the writing says he promised, when 
in fact he did net promise, and in that the writing states the agree- 
ment in one way when, in truth, it was the opposite, then the writing 
itself stands as évidence of high character as tending to show the real 
contract, and the attacking party must establish the mistake by évi- 
dence clear and convincing. The weight of évidence cannot be de- 
termined by balancing the oral testimony, because the written, contem- 
poraneous déclaration of ail the parties must always be in the scale, 
and will outweigh any mère prépondérance of the other testimony. 
This is the rule of Simmons Creek Coal Co. v. Doran, 142 U. S. 417, 
435, 12 Sup. Ct. 239, 35 L. Ed. 1063 ; Maxwell Land Grant Case, 121 
U. S. 325, 381, 7 Sup. Ct. 1015, 30 L. Ed. 949; Lyman v. United Ins. 
Co., 2 Johns. Ch. (N. Y.) 630, 632; Stockbridge ïron Co. v. Hudson 
Iron Co., 102 Mass. 45, 49; s. c, 107 Mass. 290, 316; Hupsch v. 
Resch, 45 N. J. Eq. 657, 662, 18 Atl. 372. 

In the application of the rule, it cannot be important that the writ- 
ing is not complète in ail its parts — perhaps not even that it is in parts 
unintelligible — so long as it contains a clear déclaration upon the very 
point which is the controlling point in determining the right to refor- 
mation ; and this because the writing is to be considered under such 
conditions, not as a contract, but as évidence. 

[3] The contract above quoted is, in some détails, incomplète. Ev- 
ery one concèdes that the first paragraph is not the whole agreement, 
and the second paragraph is not only introduced by the confusing 
phrase "in lieu of," but does not expressly state the whole of its own 
subject-matter; but there is no difficulty in filling in most of the lack- 
ing détails, not by way of modifying, but merely by way of reading 
into its language the situation understood by ail. So expanded or ex- 
plained, the second paragraph will read : 

"In lieu of tliis, tno first parties agrée tliat tliey will find purchasers for 
this 130,000 of stock for uot less thaii $1.0.000 [which sale they hereby agrée 
to traiisact], aud, after payiiig to Biser hi.s $5,000 and interest, will turn 
over the residue to the couipany, and without dedneting any rémunération 
for their services." 

We cannot doubt that this case is to be considered as if the written 
contract read as we hâve just supposed, and, when so redrafted, it is 
unambiguous in any respect now substantial. It might not be clear 
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where the voting power was, nor whether the purchasers must ac- 
count to the company for the excess price on the whole $30,000, or on 
only $15,000, nor just how long a time they had to make the sale 
which they "agrée to transact"; but it has turned out that thèse sug- 
gested ambiguities are either not important or hâve been disposed of 
by subséquent acts of the parties. 

[4] The phrase "in lieu of" is not happily chosen, but does not 
make the contract meaningless. The alternative was (1) that Eauer 
and associâtes might buy the stock and own it, and pay l'iser therefor, 
and then, when the stock was sold, pay the surplus to the company ; 
or (2) they might sell the stock under what amounted to an option 
from Biser, and with the proceeds pay him and the surplus to the 
company. Thèse would hâve been vitally différent alternatives, im- 
plying the right to deny any sure liabiHty, if it had not been for the 
clause [said sale] "which they hereby agrée to transact." Giving this 
clause its necessary force, the agreement becomes distinct and posi- 
tive. The first parties will either use their own money and pay Biser 
his $5,000, and later make sale and account to the company, or they 
will first make the sale, but upon such ternis that it will bring Biser 
an équivalent $5,000. It would, in the end, make no différence to 
Biser which course was pursued. There was for him no eventual 
uncertainty or contingency either way. The first parties would natu- 
rally follow the second plan, unless, being delayed too long in making 
the sale, they vi'ished to close the matter and get rid of Biser; then 
they would shift to the first plan. 

The record contains no definite information as to the genesis of the 
clause, "which they hereby agrée to transact" ; but the framework of 
the writing and the gênerai history of its making up suggest that, 
having first written an absolute promise to pay, and having then pro- 
vided, as an alternative, a plan for selling the stock, this clause was 
added for the express purpose of making the paper a bilatéral con- 
tract, instead of an option. liowever this may be, it has that effect. 
We do not fail to observe that the action at law was f ounded on the 
promise to pay, and not on the promise to sell ; but we are not con- 
cerned with any question of pleading or of remedy. We hâve been 
determining what this contract, according to its face, means, and 
whether it clearly imposes a definite obligation from which, in one 
form or another, there was no escape, or whether it imposed no obli- 
gation whatever. 

Having concluded that it is of the former character, do the circum- 
stances make probable that this was a mislake? We see no such cir- 
cumstantial probability, of preponderating character. True, the stock 
had no listed or market value; but that is not infrequently true of 
the stock of a private corporation, and it does not deter existing stock- 
holders and directors from dealing in the stock. True, also, that the 
company had never made profits; but it was still in the development 
stage and there was nothing to indicate that any of the parties had 
lost confidence in the company's future. The fixed minimum priée 
was, indeed, on a higher basis than the original cost, but not neces- 
sarily an extravagant basis, with the ideas the parties then held. The 
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record indicates that Bauer relied upon his associâtes, House and 
Weyand, to make this sale, because they were engaged, in New York, 
in the business of selling similar stocks, and that he had full confi- 
dence in their ability to do so ; indeed, it is not testified that any one 
then felt or suggested doubt that the sale could be made. It follows 
that there vvas nothing strange or reckless in a willingness by Baner to 
assume an obligation of $10,000, protected by $30,000 of the stock. 
Nor was there lack of motive. The capital stock was equally divided 
between the two parties or factions. Bauer and his associâtes might 
well hâve regarded it as important to get into a position where they 
could control the company. Then, too, they already had $35,000 of 
loans, besides their stock investments, at stake, and they could well 
afford to assume some obligations for the sake of getting Biser to 
contribute indirectly to payhig the corporate debts which they held, or 
to raising further development funds so as to relieve them. It is said,, 
however, that there was unissued capital stock which could hâve been 
put on sale to get development funds, without fixing any obligation on 
Bauer and associâtes. This is true enough, but not conclusive. It is 
not likely that such an issue or sale of treasury stock as to shift the 
balance of control would hâve been permitted, and, if it had been, it 
would hâve lessened the proportionate stockholding interests of Bauer 
and associâtes, which proportion was, by the contract in question, 
maintained and increased. 

Upon this review of the virtually undisputed facts, disclosing no 
strong inhérent probability of mistake, we thus find the typical case 
where, according to Mr. justice Miller, in the Maxwell Case, supra, 
speaking of a proposed reformation, "the testimony on which this is 
done must be clear, unequivocal, and convincing, and it cannot be 
donc upon a bare prépondérance of évidence, which leaves the issue in 
doubt," and where, in the language of Chancellor Kent, in the Lymaii 
Case, supra, the mistake must "be made ont in the most clear and 
decided manner and to the entire satisfaction of the coui't" ; and we 
are brought to the inquiry whether the alleged mistake is thus estab- 
lished in this case. 

A detailed discussion of the évidence would not be profitable. No 
one, except the four parties, was présent to hear what was said. Bisér 
says there was a definite agreement that he was to receive the money ; 
the other three say it was distinctly understood Biser should receive 
nothing, unless they found a buyer for the stock. House and Wey- 
and and Biser are seriously discrcdited by their later joint connection 
with the sale of the remaining $32,000 of stock. For this reason, or 
because their accuracy and recollection are otherwise made doubtful, 
the testimony of no one of them is very satisfactory. Giviiig to the 
clause, "which sale they hereby agrée to transact," the force which 
we think it must bave, the évidence of Bauer alone is not sufficient to 
satisfy the rule. His testimony as to his présent recollection of the 
conversation is direct enough, but the accuracy of that recollection is 
phallenged by his conduct. He was the draftsman of the written con- 
tract ; a few days later, in his own office, he wrote it over again, fix- 
ing definitely the time within which Biser must be paid, but making 
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no change in the words which import a fixed liability; some weeks 
later, he wrote a letter, again apparently acknowledging unconditional 
liability to see that Biser should get his money; and not until after 
the company's enterprise had fallen into desperate condition did he, 
so far as the record shows, make any such claim as he now makes. 
Under such conditions, we cannot regard his testimony, with such 
support as it may hâve from House and Weyand, as meeting the re- 
quirement of proving the mistake "in the most clear and decided man- 
ner and to the entire satisfaction of the court." 

The decree must be reversed, with costs, and the case remanded, 
with instructions to dismiss the bill. 

On Pétition for Rehearing. 

PER CURIAM. Upon application for rehearing, our attention is 
directed to several omissions and mistakes thought to be found in the 
opinion filed. After careful reconsideration, we find nothing of this 
character which aiïects the resuit. We did not undertake to review 
the évidence in détail, but only to summarize briefly the main features 
of the situation. Apparently some action had been had toward an 
issue of the remaining treasury stock, and we were in error in assum- 
ing the contrary ; but this is not controUing. 

One thing should be stated : We did not intend to hold that a lia- 
bility existed from Bauer to the company for the remaining $5,000 of 
the total, contemplated, minimum sale price. That question was not 
involved, and that conclusion would dépend upon questions both of 
law and of fact which we did not consider. 

The application for rehearing must be denied. 



DANIELS V. WAGNER (and 15 other cases). 

(Circuit Court of Appeals, Ninth Circuit May 5, 1913.) 

No. 2,217. 

Woods and Foeests (§ 8*) — Fobest Réservation — Exciiange ïob Lieu Lam) 
— Vested Right to Sélection. 

A selector of lieu land in exchange for patented land within a forest 
re^rvation, under Act June 4, 1897, c. 2, 30 Stat. 34 (U. S. Comp. St. 
1901, p. 1541), acquires no vested right or équitable interest in the land 
selectèd merely by the filing of deeds of rellnquishment and lieu selec^ 
tion papers in the local land office ; but until the exchange and sélec- 
tion hâve been approved by the Commissioner of the General Land Of- 
fice, such officer may reject the sélection and àward the land to a sub- 
séquent entryman. 

[Ed. Note.^For other cases, see Woods and Forests, Dec. Dlg. | 8.*] 

^Appça'l from the District Court of the United States, for the Dis- 
trict. ,.of.:Ûregon; Robert S. Bean, Judge. 

Suit in equity by A. D. Daniels against Jessie E. Wagner, heard 

■ * ' - ; ; '• • ■ ■ ^— ^^ '. ' T-:—- ■■ " ■■ — • ■ 

•For othèr cases see same topic & § numbeb in Ueo. & Am. Dlgs. 1907 to daté, & Rep'r Indexe» 



236 205 FEDERAL REPORTEE 

with 15 otîier cases brought by the same complainant, Decrees for 
défendants, and complainant appeals. Affirmed. 
For opinion below, see 194 Fed. 973. 

ïhe décision iu tliis case Involves the merits of 16 suits pending la this 
court 011 appeal, in ail of whlcli A. I). Daniels, tlio appellant, was the com- 
plainant in the court below. The ob,iect of each suit was to ohtaln a decree 
declarlng tlie défendants therein liolders of the légal title to the land de- 
scribed in each case as trustées for said complainant. Demurrers to the 
hills for want of equity were sustalued, and frora the decrees thereupon ren- 
dered dlsmissing the bllls the appeals are taken. 

The allégations in the hills are suhstantially the same. In the case vvhlch 
Is above entitled, the allégations are In substance the followlng : That on and 
prior to Aprll 12, 1902, Edward B. l'errln and the Aztec Land & Cattle Com- 
pany, Limited, a corporation, each owued certain lands in fee simple iu the 
territory of Arizona ; that on that date those lands were included within the 
limits of the San l'ranclsco Mountains Forest Reserves, and that thereafter, 
on February 2, 1904, under the provisions of the act of Congress of .Tune 4, 
1897 (30 Stat 34, c. 2 [U. S. Comp. St. 1901, p. 1541J), the sald landowners 
relinquished and conveyed to the United States their interest in said lands, 
and on February 8, 1004, they made lieu sélections of certain public lands in 
Klamath county. Or., for the beneflt of the complainant; that the sélections 
were perfected by presenting the recorded deeds, together with a fuU, true, 
and correct abstract of title showing that the selectors were the owners in 
fee simple of the lands relinquished; that on or about June 28, 1902, the 
state of Oregon had flied upon the lands so selected certain instruments 
purportlng to be school Indemnity lists, and before the approval of the lists 
had sold the lands to the complainant, but that thereafter, owing to the in- 
valid character of the base lands tendered in said lists, the lists were held 
for cancellation, and in March and August, 1904, were fiually canceled, and 
relinquishmeuts of said lists were filed on belialf of the state of Oregon ; 
that prior to such cancellation the state of Oregon, acting through the of- 
ficers of the state land board, sold to various bona fide purchasers for value 
the timber lands upon which the said school Indeinnity lists had been flled, 
and that the appellant in good faith purchased the said lands from the state 
of Oregon ; that thereafter, discovering that the state had no right, title, or 
interest in said lands so conveyed, the forest lieu sélections already referred 
to were made for the pnrpose of protectiug complalnant's interest iu said 
lands ; that at the time of maliing their sélections the selectors flled with 
thelr sélections relinquishmeuts from the state of Oregon of any rights which 
it might hâve acquired by virtue of the school indemnity lists so flled by it ; 
that after making such lieu sélections and flling such relinquishmeuts the 
offlcers of the land office at Lakeview, Or., haviug allowed other entries to be 
made upon the lands so selected by homestead, timber, and stone applica- 
tions for the lands, rejected the sélections so made by the complalnant's pred- 
ecessors in interest ; that upon appeal to the Commissloner of the General 
Land Otilce the action of the register and receiver at Lakeview was affirmed ; 
that the Commissloner advanced as a further reason for the rejection that, 
at the time when the lieu sélections were presented at the local land office, 
the state Indemnity school sélections had not been canceled or relinquished ; 
that the state of Oregon executed relinquishmeuts and the same were filed 
in the land office, bearlng the file mark of February 10, 1904 ; that the relin- 
quishmeuts were forwarded to the Commissloner of the General Land Office, 
and on March 7, 1904, he advised the register and receiver at Lakeview that 
the relinquishmeuts had been received, and directed them to make due nota- 
tion that the lists were canceled, "leaving the lands open to entry by the 
flrst légal applicants"; that thereafter the appellee made application for the 
land at the local land office, and his flling was accepted; that thereafter 
various proceedlngs were had in the Land Department, ■ concerning the land 
so entered, and on August 10, 1907, the Secretary of the Interior instructed 
the Commissloner to order a hearing, that a fuU investigation might be had 
of the whole matter; that upon the hearing the local land office found that 
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the lands had been entered by bona fide settlers or purchasers, to many of 
whom certificates, and in sonie instances patents, had issued ; that the regls- 
ter and receiver accordingly recommended that such entries be allowed to re- 
main, and the Sécréta ry of the Interior flnally so decided on February 17, 
1910, holding that the greater equities were with the horaestead and stone 
and timber entrymen, and that in the discrétion of the Secretary such en- 
tries niight be protected against the right of the scrip applications, and said: 
"It matters not if Daniels' application was in ail respects regular, and might 
hâve been allowed when presented ; yet it was within the conipetency of the 
Land Department to dispose of the said lands to other persons, aud, having 
done so, Daniels will not now be heard to question the correctness of that 
disposition." 

Platt & Platt and Hugh Montgomery, ail of Portland, Or., for ap- 
pellant. 

F. H. Mills, of Klamath Falis, Or., for appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above.) The 
appellant contends that by virtue of his offer to sélect the lands in 
question, and the tender in exchange therefor of a deed and abstract 
of title to the lands ofifered for surrender, he thereby became the 
équitable owner of the lands so sought to be selected, notvvithstanding 
that his sélection was rejected by the officers of the local land office, 
and that their rejection was affirmed by the Secretary of the Interior, 
and that the patent having issued to the appellees, when in equity 
and good conscience, and according to law, it should hâve gone to 
the appellant, the court should couvert the holder of the légal title 
into a trustée for the appellant, and compel conveyance of the légal 
title to him. 

In considering in the light of the adjudications the question hère 
presented, it is essential to bear in mind the distinction between the 
right acquired by a railroad company, under a congressional grant of 
lands to aid the construction of a railroad, to sélect within the in- 
demnity limits lands in lieu of those which are lost in the place lim- 
its, and the right of a lieu land selector under the act of June 4, 1897. 
The former is a substantial right in the lands lying in the indemnity 
limits, given in considération of the construction of a railroad, and 
is confined to spécifie lands within certain boundaries which are de- 
fined in the grant. It is a vested right, of which the grantee could 
not be deprived, by an act of Congress or by other authority. In 
Weyerhaeuser v. Hoyt, 219 U. S. 387, 31 Sup. Ct. 303, 55 L. Ed. 
258, the court declared that it was the intention of Congress in mak- 
ing such a grant "to confer a substantial right to land within the in- 
demnity limits in lieu of land lost within the place limits." The right 
of sélection of lieu land given under the act of June 4, 1897, how- 
ever, is in the first instance but an ofïer by the government to ex- 
change lands. It is based upon no valuable considération actually re- 
ceived. It attaches to no spécifie lands, nor to lands within any de- 
fined limits. It does not attach upon the mère présentation of the 
requisite papers. It attaches only when the authorized officers of 
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the government accept the offer to exchange. Nor is it true that the 
filing of the lieu sélection papers and the acceptance of the same by 
the local land office segregates the land upon which the filing is made, 
so as to eut off intervening and subséquent rights as against the lieu 
selectors. In Roughton v. Knight, 219 U. S. 537-547, 31 Sup. Ct. 
297, 299 (55 L. Ed. 326), in construing the act of June 4, 1897, the 
court said: 

"Manlfestly there must be an acceptance of the relinquislinient by some 
one authorized to décide upon its sufflciency, and an assent to tlie particular 
sélection made in lieu." 

In Cosmos Exploration Co. v. Gray Eagle Oil Co., 190 U. S. 310, 
23 Sup.. Ct. 697, 47 L. Ed. 1064, lieu land had been selected under 
the act of June 4, 1897. The selector complied with the provisions of 
the act. His sélection was received and accepted, and entered on the 
records of the local land office. At that time there was no adverse 
claim. Before the issuance of a patent, the selector's grantee brought 
a suit against the défendants, who had entered the land as a minerai 
claim ; he claiming that his grantor had become vested with the com- 
plète équitable title to the land so selected, and had become entitled 
to receive a patent. The court held that it had no jurisdiction, prior 
to the issuance of the patent, to détermine who was entitled to re- 
ceive it, and that under the act of June 4, 1897, the officers of the 
local land office had no authority to décide whether the selector had 
complied with the provisions of the act; that authority being vested 
in the Commissioner of the General Land Office. The court said: 

•'But even tne complète équitable title asserted by a complainant must, as 
it would seem, be base<l upon the alleged riglit of the local land officers to 
accept the deed and approve the sélection, even thougli such approval may be 
thereàf ter the subject of a review In the nature of an appeal f rom the ac- 
tion of the local officers. There must be a décision made somewhere regard- 
ing the rights asserted by the selector of land under the act, before a com- 
plète équitable title to the land can exist. The mère filing of paper& can- 
not create such title. The application must comply with and conform to the 
statute, and the selector cannot décide the question for himself. We do not 
see how it can be suceessf ully maintained that without any décision by any 
officiai representlng the government, and by merely filing the deed relinquish- 
ing to the government a tract of forest reserve land, and assuming to sélect 
a slmilar area of vacant land open to settlement, the selector has thereby ac- 
quired a complète équitable title to the selected land." 

It is urged that this language of the court is dictum, but we do 
not so regard it. It contains the reâsoning of the court in determin- 
ing the nature of the rights of the complainant in that case. But if, 
indeed, it is true that the expression of such views was unnecessary 
to the détermination of the case which was before the court, the lan- 
guage used sets forth the mature and unanimous judgment of the 
members of that court on the question of law which is involved in 
the case at bar, and we deem it controlling in the décision of the prés- 
ent case. 

Nor do we find ground to sustain the appellant's contention that 
the views of the court so expressed in the Cosmos Exploration Co. 
Case hâve been modified by the décision in Weyerhaeuser v. Hoyt; 
219 U:. S. 380, 31 Sup. Ct. 300, 55 L. Ed. 258. That was a case which 
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involved the right of a railroad company to sélect lands within the 
indemnity limits of its grant. The court held that sélections of lieu 
lands filed with the Secretary of the Interior excluded the right of 
others to appropriate the lands embraced therein pending action by 
the Secretary, and that the railroad company's rights to such lieu 
lands so selected were superior to those of a purchaser under the 
Timber and Stone Act (Act June 3, 1878, c. 151, 20 Stat. 89 [U. S. 
Comp. St. 1901, p. 1545]) who filed pending final décision by the Sec- 
retary, and that the final décision by the Secretary related back to 
the date of the original sélections. Prior to that time, the court had 
said, in New Orléans Pacific Ry. Co. v. Parker, 143 U. S. 57, 12 Sup. 
Ct. 369, 36 L. Ed. 66: 

"As to lands within the indemnity limits, It bas always been held that no 
title is acquired nntil the spécifie parcels hâve been selected by the grantee 
and approved by the Secretary of the Interior." 

The same was held in Humbird v. Avery, 195 U. S. 507, 25 Sup. 
Ct. 123, 49 L. Ed. 286. In Wiscoiisin Central Ry. Co. v. Price County, 
133 U. S. 496, 512, 10 Sup. Ct. 341, 347 (33 L. Ed. 687), the court 
said: 

"TJntil the sélections were approved there were no sélections in fact, ouly 
preliminary proceedings taken for that purpose; and the indemnity lands 
remained unafïected in their title." 

And in Sjoli v. Dreschel, 199 U. S. 565, 26 Sup. Ct. 155, 50 L. Ed. 
311, the court held it to be estahlished doctrine: 

"That no rights to lands within indemnity limits will attaeh in favor of 
the railroad company until after sélections made by it with the approval of 
the Secretary of the Interior; that, up to the time such approval is given, 
lands within indemnity limits, although embraced by the company's list of 
sélections, are subject to be disposed of by the United States or to be settled 
upon and occupied under the préemption and homestead laws of the United 
States ; and that the Secretary of the Interior bas no authority to withdraw 
from sale or settlement lands that are within indemnity limits which hâve 
not been prevlously selected, with his approval, to supply defleiencies within 
the place limits of the company's road." 

In the Weyerhaeuser Case, the court distinguished the Sjoli Case 
by saying that it belonged to a class of cases in which there was no 
question of right by relation involved, . and that the gênerai language 
which we hâve quoted from the opinion was to be considered in view 
of the questions which were presented in that case, and that to apply 
it in the Weyerhaeuser Case would be in effect to destroy the inderti- 
nity provisions of the granting act. No référence was made to the 
décision in the Cosmos Exploration Company Case, and this was 
evidently for the reason that the language of the court in that case 
was deemed to be applicable solely to the right of sélection granted 
by the act of June 4, 1897, and that the court recognized and intended 
to reaffirm the vital distinction which it had found between such 
rights and the rights of a selector of indemnity lands under a grant 
to a raiiway company in aid of the construction of its road. Stalker 
V. Oregon Short Line, 225 U. S. 142, 32 Sup. Ct. 636, 56 L. Ed. 1027, 
îs in line with Weyerhaeuser y. Hoyt, and so is Svor v. Morris, 227 
U. S. 524, 33 Sup. Ct. 385, 57 E. Ed. , We consider the décision 
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in the Cosmos Exploration Company Case authority for sustaining 
the decree of the court below. But there is adclitional ground for sus- 
taining it in the fact that, at the time when the appellant's sélection 
was initiated on February 8, 1904, the lands involved herein appeared 
upon the records of the local land office as selected by the state of 
Oregon by certain school indemnity lists, and that those lists were not 
relinquished by the state until February 10, 1904. This sufficiently 
appears from the décision of the Secretary of the Interior which 
is made an exhibit to the bill and is controlling in so far as it varies 
from the allégations of the bill. Greenameyer v. Coate, 212 U. S. 
434, 443, 29 Sup. Ct. 345, 53 I.. Ed. 587. 

The decree in each of the 16 suits, Nos. 2,212 to 2,227, is affirmed. 



CLARK V. «NELLING. 
(Circuit Court of Appeals, First Circuit. May 16, 1913.) 
No. 1,000. 

1. Bankruptcy (S i40*) — Trusts — Tkust PROPEiiTY — riiGnT.s or ïuustee. 

Where a baiiknipt iield the légal title to certain real estate as trustée 
for liis motlier, inirsuaut to a paroi agreeiiieut to transfer the same to 
her, .slie havi]ig l)onsht and paid for it, but no couveyance having beeii 
made, the iiroperty being such as the baukrupt could hâve trausferred 
to a bona fide purchaser, the title thereto passed to his trustée in bank- 
rnptcy, as provided by Kaukr. Act July 1, 1898. c. 541. § 70a (5), 30 Stat. 
5(;5, 5(;G (U. s. Conip. St. 1901, p. 3451); Init the trustée, by such section 
a loue, ac(piired no better title than the bankrupt had. 

Il'^d. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 198, 199, 
2]9, l'i'ô; Dec. Dig. § 140.*] 

2. Bakkiu:pïcy (S 140*) — Riguts or Trustée — Tiir-sr I'roperty. 

Whether the beneficiary under a construeti-i'e trust of property held by 
a bankrupt was entitle<l to enforce the saïue against the bankrupt's trus- 
tée depended on the statutes and décisions of the partieular sUite, con- 
strucd in connection wiih Bankr. Act July 1, 1898, c. 541, 30 Stat. 544, 
045 (U. S. Comp. St. 1901, p. 3418). 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dig. S 140.*J 

3. Bankruptcy (§ 140*) — Property of Bankrupt — Bankruptcy Court — Jc- 

KISDICTION — CUSTODY. 

A bankrupt, at the time of adjudication, held the légal title to certain 
real property, which he had sold to petitioner, his mother, and fur 
which she had fuUy paid, but which had not been conveyed to her. Pe- 
titioner entered ou the premises 10 years bofore the bankruptey, and 
had since occupled tliein as hers, made improvemeuts thereon, paid taxes, 
claiming ownership, and on the intervention of bankruptcy proceediugs 
pelitioned the bankruptcy court for au order directing the trustée to 
convey the land to her, on the ground that the title had inadverteutly 
been left in the bankrupt. Beld, that such property was not in the cus- 
tody of the bankrupt, and that, by petitioner's appearance and pétition 
in the bankruptcy court, she could not be regarded as having admitted 
aziy further jurisdiction in that court to deal with the property, uor auy 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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custody over the premises themselves, than was Involved In the hearing 
anC grantlng of her pétition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225 ; Dec. Dig. § 140.» 

Jurisdiction of tederal courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

i. Bankktjptct (§ 140*) — Teust Pbopebty — KiGHTS or Tbustœe — State Stat- 

UTES. 

In Massachusetts, a judgment credltor bas no lien on the debtor's real 
estate, unless he bas attached the land before judgment, which he is au- 
thorized to do by Rev. Laws Mass. c. 147, | 3, or has levied an exécution 
thereon and deposited for record a copy of tlie exécution with a mém- 
orandum, etc., as provlded by chapter 178, § 4. Bankr. Act July 1, 1898, 
C./41, § 47a, 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438), as amended by 
Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (TJ. S. Comp. St. Supp. 1911, 
p. 1500), as to property not in the court's custody, provides that the trus- 
tée shall be deemed vested with ail the rlghts, remédies, and powers of 
a judgment credltor holding an exécution duly returned unsatisfled. 
Eeld, that where a bankrupt held the naked légal title to certain real 
property located in Massachusetts as trustée for hls mother, who had 
occupled and clalmed the property as her own for 10 years before the 
bankruptcy, section 47a, as amended, dld not give to hls trustée the fur- 
ther rlghts which such a judgment créditer could, under the state law, 
hâve obtalned only by attachment before judgment or by a completed 
levy ; and hence the trustée was not entltled to the land as against the 
clalm of the bankrupt's mother to enforce the trust. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225 ; Dec. Dig. § 140.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Jas. M. Morton, Judge. 

Pétition by Anna L. Snelling against Philip M. Clark, as trustée in 
bankruptcy of petitioner's son. Judgment for petitioner (202 Fed. 
259), and the trustée appeals. Affirmed. 

J. Duke Smith, of Boston, Mass. (Smith & Clark,' of Boston, Mass., 
en the brief), for appellant. 

Robert E. Goodwin, of Boston, Mass. (Goodwin & Procter, of Bos- 
ton, Mass., on the brief), for appeliee. 

Before DODGE, Circuit Judge, and ALDRICH and HALE, Dis- 
trict Judges. 

DODGE, Circuit Judge. This appeal is brought by a trustée in 
bankruptcy. The judgment he seeks to reverse granted a pétition 
brought by the bankrupt's mother for an order directing the trustée to 
convey to her certain real estate, which, having long ago paid the bank- 
rupt for it, she has since occupied as hers, but the record title to which 
has been inadvertently left in him. 

The facts material to our décision were alleged in the pétition, and 
admitted by a "demurrer," which was heard and sustained by the réf- 
érée, in the first instance. A pétition for review brought the matter 
before the District Court in the same form, and it was there agreed 
by the parties that judgment upon the demurrer should be final so 
far as the District Court was concerned ; the trustée thus waiving his 
right to answer the pétition in the event of the demurrer being over- 

•For other cases see same topic & § ndmeer in Dec. & Am. Digs. 1807 to date, & Rep'r Indeie» 
205 l*'.— 16 



242 205 FEDEUAL EEPORÏER 

ruled. Upon a hearing under this agreement, the District Court re- 
versed the référée, overruled the demurrer, held the bankrupt's title 
to the land to be in him as trustée for the petitioner, and ordered the 
trustée to convey the bankrupt's right, title, and interest to her in ex- 
écution of the trust, according to the prayer of her pétition. 

The material facts are thus stated in the opinion of the learned judge 
of the District Court: 

"Some ten years before SnelUng's bankruptcy the petitioner orally pur- 
chased. of him certain real estate, which she bas since been in exclusive pos- 
session of, and upon which she has made valuable improvements. She paid 
for the property in full, but by inadvertence * * » no conveyance was 
ever made to her, so that the légal title still stands in the bankrupt's name." 

"[1,2] This was land which prior to the fiHng of the pétition the 
bankrupt could "by any means hâve transferred." He could hâve 
transferred it to a bona fide purchaser for value without notice of 
the petitioner's rights, and if he had donc so the transfer would hâve 
been eflfectual as against her. This, without more, is enough to bring 
the bankrupt's title to it within Act July 1, 1898, c. 541, § 70a (5), 30 
Stat. 565, 566 (U. S. Comp. St. 1901, p. 3451), and vest the trustée 
with that title upon his appointment. But, so far as section 70a alone 
is concerned, the trustée took no better title than the bankrupt him- 
self had, and the petitioner, since she could hâve obtained the convey- 
ance she seeks from him, under the law of Massachusetts, by virtue 
of her équitable ownership, would hâve been entitled to it from his 
trustée in bankruptcy. We agrée with the learned judge below that 
ail this is in accordance with the Massachusetts décisions to which he 
refers, and the gênerai principle that the trustée takes the bankrupt's 
property subject to ail the equities impressed upon it in the bankrupt's 
hands. York, etc., Co. v. Cassell, 201 U. S. 344, 352, 26 Sup. Ct. 481, 
50 L. Ed. 782. No creditor had "fastened upon" the land before the 
bankruptcy, nor had anything happened which gave the trustée rights 
in excess of those obtained by virtue of his raere succession to the 
bankrupt's title under section 70a, unless this resuit can be held to 
hâve followed for the reasons below considered. 

The trustée relies upon the additions made to section 47a (2) by the 
amendments of 1910. Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (U. 
S. Comp. St. Supp. 1911, p. 1500). Without amending section 70a, 
there were then inserted in section 47a, a section purporting to deal, 
not with the title, but with the duties of trustées, provisions vesting 
trustées with certain "rights, remédies and powers" as to the bank- 
rupt's property. Thèse are difïerently defined according as the prop- 
erty in question is "in the custody or coming into the custody of the 
bankruptcy court" or "not in the custody of the bankruptcy court." 
The first inquiry is: In which of thèse catégories does the property 
hère in question belong? The District Court held the land not in its 
custody, and the trustée contends that this was error. 

The trustée relies hère upon Mueller v. Nugent, 184 U. S. 1, 14, 
22 Sup. Ct. 269, 275 (46 L. Ed. 405), and insists that : 

"On adjudication, title to the bankrupt's property became vested In the 
trustée (sections 21e, 70). with actual or constructive possession, and placed 
in the custody of the bankruptcy court." 
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And he contends that the petitioner admitted the custody of the 
bankruptcy court by the filing of her pétition. 

[3] We cannot regard anything said in Mueller v. Nugent as mean- 
ing that any better title to this land became vested in the trustée than 
he got under section 70a, or that anything more than the bankrupt's 
title, with such possession only as he may hâve had by virtue of it, was 
placed in the custody of the bankruptcy court. It is among the facts 
set forth in the pétition, and therefore stands admitted before us, that 
the petitioner had entered upon the premises 10 years before the bank- 
ruptcy, had since occupied them as hers, had made improvements upon 
them, had expended much money in the improvements and in upkeep, 
had paid the taxes, had paid also from 1903 to 1907 the interest on a 
mortgage which the bankrupt had placed on the premises, and had, 
in 1907, paid and discharged this mortgage, having agreed at the time 
of her purchase from the bankrupt to assume and pay it, and having 
accordingly indorsed and guaranteed his mortgage note. In view of 
thèse facts, the bankrupt cannot be said to hâve had either possession 
or custody of the premises when the pétition was filed. The petitioner 
had both, by virtue of her occupation and claim of ownership, so that 
any presumption that the bankrupt's title gave him either is overcome. 
There has been no attempt by the trustée to take possession, so far as 
appears. By her pétition she no doubt admitted the jurisdiction of 
the court to do vi^hat she asked it to do, that is, to direct a release by 
the trustée to her of such title as had become vested in him and thus 
brought within the court's control; but having expressly claimed in 
her pétition that his title was only that which he held in trust for her, 
she cannot be regarded as having admitted any further jurisdiction, 
or any custody over the premises themselves, in the court. Neither on 
the facts, therefore, nor because of any admission by the petitioner, 
can we hold that the District Court erred in its ruling that this land 
was not propefty in its custody. 

[4] As to property not in the court's custody, the provision in the 
above amendment to section 47a is that the trustée "shall be deemed 
vested with ail the rights, remédies and powers of a judgment creditor 
holding an exécution duly returned unsatisfied." The rights, remédies, 
and powèrs as to thé bankrupt's real estate which would belong to 
such a Creditor when the pétition is filed are not everywhere the 
same, but they dépend upon the law of the particular state. If, in most 
States, such a creditor would hâve a lien, in Massachusetts he would 
not, Uhléss before his judgment he had attached the land. Not having 
so attached it, his judgment and exécution would give him no rights 
in it before he had taken it on his exécution. There is difficulty in 
saying that by provisions giving trustées certain rights, remédies, and 
powers ail further rights are also given which might, in any event, 
hâve been obtained by exercising the rights, remédies, and powers de- 
scribed as given. This difficulty is of importance in the présent case, 
because the question hère is, not merely what rights in gênerai would 
belong, under Massachusetts law, to such a creditor as the amendment 
describes, but what would be his rights against those of an équitable 
owner, such as this petitioner is admitted to hâve been? Her rights, 
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indeed, could not hâve prevented a creditor without notice of theni 
from attaching the land, or from taking it on exécution without a 
previous attachment (Rev. Laws Mass. c. 147, § 3) ; but in order to 
hold that the amendaient to section 47a gave this trustée rights su- 
perior to hers, it is necessary to say that because it gave him, ex- 
pressly, only the rights of a judgment creditor with an unsatisfied 
exécution, it also gave Irim, without express mention, the further rights 
which such a creditor might previously hâve secured by a previous 
attachment without notice, or those Vkdiich he might subsequently get 
by proceeding to take the land and then depositing for record the copy 
of the exécution with the mémorandum required by Rev. Laws Mass. 
c. 178. § 4. By that section such deposit is required in order to make 
the taking valid against a purchaser in good faith, for vahie, and with- 
out notice. 

Vve are unable to adopt this construction of the provisions referred 
to. If, in most states, they would accomphsh the resuU for which the 
trustée contends, tliey would do so because under the laws of those 
states a judgment creditor with an unsatisfied exécution has rights 
which he could not claim under Massachusetts laws. We find no dé- 
cision which has adopted such a construction when the local law ap- 
plying has been like that applying hère. In Sparks v. Weatherly, 58 
South. 280, the Suprême Court of Alabama held that a bankruptcy 
trustée could not maintain a bill to reach and sell land held adversely 
under an unrecorded deed from the bankrupt, given more than four 
months before the bankruptcy, notwithstanding the provisions of sec- 
tion 47a as amended ; the state law giving a judgment creditor no lien 
before his exécution had been delivered to the sherifï, and it not ap- 
pearing that the trustée represented any judgment creditor with a lien 
and without notice of the unrecorded deed. 

We agrée with the learned District Judge in finding nothing in the 
Bankruptcy Act, as it stands at présent, which must be understood 
to give a trustée the full bénéficiai ownership of land whereof the 
bankrupt has the bare légal title only, or as impairing the right of the 
équitable owner, under the law of the state, to hold such land against 
ail claims except those of an actually attaching or levying judgment 
creditor, and against those claims if the creditor can be charged with 
notice. There can be no doubt that the présent petitioner's rights in 
the land include everything except the bare légal title, in view of her 
having once paid the bankrupt in full for ail his interest in the prem- 
ises, and having subsequently, from a time so long anterior to the 
bankruptcy, exercised ail the apparent rights of ownership. 

The judgment of the District Court is affirmed, and the appellee 
recovers costs in this court. 
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WILLIAMSON V. EICHARDSON. 
(Circuit Court o£ Appeals, Ninth Circuit. May 5, 1913.) 

No. 2,207. 

1. BANKRUPTcy (§ 446*) — Re VIEW— Pétition to Revise — Scope. 

Uiider a trustee's pétition for revision in niatter of law of an order 
of tlie District Court in banlcruptcy, as arithori^ed by Rankr. Act July 
1, 1898, e. 541, « 24b, 30 Stat. 553 (U. S. Conip. St. 1901, p. 3432), only 
questions of law and such as are necessarily involved in the order com- 
plained of can be considered by the apiiellate court. 

[Ed. Note.-^For other cases, see Bankruptcy. Cent. Dig. § 929 ; Dec. 
Dijr. § 446.* 

Appeal and review In bankruptcv' cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Ai'PBAi, AND Ksitoi! (§ 901*) — Recokd — Showing Ebror. 

Appellate courts do not présume error, but grant relief only in cases 
wliero error is made affirniatively to api)ear. 

[Iijd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1771, 
3670; Dec. Dig. § 901.*] 

3. Bankruptcy (§ 140*) — Contract — rEBFoR.MANCE — Deuvery — Rassing Ti- 

TLE. 

Claimant purchased of the bankrupt ail his hop crop for 1909 at 8 
cents a pound, the purehase priée to be paid upon delivery of the hops. 
Advances vs-ere made from time to time, and prior to the date of the 
bankrupt's adjudication the claimant had inspected, weighed, and ac- 
cepted ail the hops on the ranch then ready for delivery, and had marked 
ail the baies so accepted with the name and address of the consignée to 
whom he intended to ship them. After adjudication and défendant had 
hauled the hops to the rallroad station for delivery, they were seized 
by the bankrupt's trustée. Held, that though, under the contract, the 
bankrupt vvas bound to deliver the hops at the rallroad station, such 
provision was one that the buyer could waive, and that there was a 
delivery at the ranch of the baies accepted and marked, sufBcient to pass 
title to the buyer. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §8 198, 199, 
219, 225; Dec. Dig. § 140.*] 

4. Bankbuptcy (§ 178*)^F^AUDULENT CoNVEYANCE— Delivery — Ohange of 

Possession. 

Such facts showed a suSicient delivery and change of po.»»session of 
the hops so selected. weighed, and marked, within Civ. Code Cal. § 3440, 
provlding that transfers of Personal property shall be void against cred- 
itors of the seller and successors in interest, etc., iinless aecompanied by 
immédiate delivery and followed by actiial and continued change of 
possession. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 221, 264- 
274, 283, 284 ; Dec. Dig. § 178.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Cahfornia, in Bankruptcy; 
John J. De Haven, Judge. 

Pétition by W. M. Richardson for an order directing M. N. Wil- 
liamson, trustée in bankruptcy of the estate of George M. Ikeda, to 
dehver petitioner certain hops, claimed to belong to petitioner under 
a contract of sale. A référée denied the pétition, but the District 

•For other cases see same tapie & ! numbsb in Dec. & Am. Digs. X907 to date, & Rep'r Indexe! 
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Judge awarded claimant 216 baies, and to the trustée the balance, 
and he filed pétition to revise. Denied. 

Robt. T; Devlin and Devlin & Deviin, ail of Sacramento, Cal., for 
petitioner. 

Irving Needham, C. E. McLaughlin, and White, Miller & Mc- 
Laughlin, ail of Sacramento, Cal., for respondent. 

Before GILBERT, Circuit Judge, and WOLVERTON and DIET- 
RICH, District Judges. 

DIETRICH, District Judge. Upon the pétition of M. N. William- 
son, trustée in bankruptcy of the estate of George M. Ikeda, bank- 
rupt, we are asked to revise in matters of law an order of the Dis- 
trict Court adjudging the respondent, W. M. Richardson, to be the 
owner of 216 baies of hops grown by the bankrupt upon the "Ride- 
out Ranch" in Sutter county, Cal., during the year 1909, the same 
being part of a total crop of 357 baies. Ikeda was adjudged a bank- 
rupt on September 20, 1909, and shortly thereafter, on October 5th, 
Williamson was elected trustée of the estate, and immediately took 
possession of the hops. Thereupon Richardson, claiming ovi^nership 
of the entire crop under the terms of a contract with the bankrupt 
dated March 3, 1909, and alleging that the trustee's possession thereof 
was wrongful, presented to the référée a pétition setting forth the 
facts upon which bis claim was based, and prayed for an order di- 
recting the trustée to yield possession. Answer was filed, and upon 
the issues thus joined a hearing was had, resulting in a finding by 
the référée against the claimant, whereupon, in the manner provid- 
ed by law, he brought the matter before the District Judge, who 
awarded to him 216 baies, and to the trustée the balance of the hops. 

[1] The prayer of the trustée hère is for a revision "in matters 
of law" of the order of the District Court, and by the terms of the 
statute (Bankr. Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 [U. S. 
Comp. et, 1901, p. 3432]) under which the proceeding is taken, as 
well as the prayer, only questions of law, and such as are necessarily 
involved in the order, can be considered. But the view which the 
lower court took of the law is neither disclosed by the order itself, 
nor by iiif erence or necessary implication is it clearly made to appear 
f rom other parts of the record. -Apparently the findings of fact cer- 
tified by the référée were not adopted by the District Judge, for bis 
ordér makes no référence to them, but recites only a "considération 
'of the évidence" — and the évidence has not been brought hère. It 
was conçluded below "that the légal title to 216 baies of the hops in 
contrdversy was vested in the claimant, Richardson, on August 28,- 
1909, and that he was the owner thereof at the date of the adjudica- 
tion, in bankruptcy"; but to what extent this conclusion involve's 
questions of law and to what extent questions of fact is left largely 
to conjecture. 

[2] Jt is elementary that appêilate courts do not présume error, 
but grant relief only in cases where it is made affirmatively to appear 
that error has been committed. Not having the évidence before us. 
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we must assume that in so far as it relates to the 216 baies of hops 
it was such as to warrant findings in support of the claimant's péti- 
tion before the référée, and that the court found accordingly. In 
the pétition it is set forth that by the terms of the contract of March 
3, 1909, the claimant agreed to buy, and Ikeda agreed to sell, the hops 
^rown upon the "Rideout Ranch" for the year 1909, at the agreed 
rate of 8 cents per pound, the purchase price to be paid upon the 
(lelivery of the hops. Advances were to be made by the claimant 
from time to time during the season on specified dates, and such 
amounts were to bear interest at the rate of 6 per cent, per annum. 
Payments aggregating $5,397.75 were made prior to the adjudication 
in bankruptcy, this being a little less than sufficient to cover the price 
of the entire crop, but greatly in excess of the price of the 216 baies. 
Prior to September 20, 1909, the claimant had inspected and accepted 
ail the hops then ready for delivery, namely, 216 baies, weighing 42,- 
357 pounds, and had marked ail of the baies so accepted with the 
name and address of the consignée to whom he intended to ship them. 
The further fact is alleged that after the adjudication the claimant 
hauled the hops to the railroad station, and was loading them for 
shipment when the petitioner hère, as trustée or receiver, over claim- 
ant's protest, took possession of them. 

[3] If, without so deciding, we assume, in harmony with the con- 
tention of the trustée, that under the circumstances of the case he 
does not stand in the shoes of the bankrupt, but may assert ail of 
the rights of an attaching créditer, and that the contract did not, when 
executed, operate to transf er title, but amounted only to an executory 
agreement to sell, it must still be held that the sale of the 216 baies 
was fully consummated when, with the assent of the vendor, the 
claimant inspected, accepted, and branded them; the property was 
thus specifically and definitely appropriated to the contract, and title 
thereupon passed to and vested in the claimant. Benjamin on Sales 
(2d Am. Ed.) § 358; McElwee v. Metropolitan L. Co., 69 Fed. 302, 
16 C. C. A. 232; Mills, Trustée, v. Virginia Co., 164 Fed. 168, 90 
C. C. A. 154, 21 h. 'R. A. (N. S.) 901, 20 Am. Bankr. Rep. 750; Stel- 
ling V. Jones Lumber Co., 116 Fed. 261, 53 C. C. A. 81, 8 Am. Bankr. 
Rep. 532; Baars v. Mitchell, 154 Fed. 322, 83 C. C. A. 466. It is 
immaterial that under the contract it was the duty of the vendor 
lo transport the hops to the railroad station. If claimant was not 
bound to accept them until they were so delivered, such a stipula- 
tion being bénéficiai to him, he could at his option waive it in so far 
as it related to the time and place of acceptance, and accept thé hops 
in the field, without releasing the vendor from his contractual obli- 
gation to haul them to the station. McElwee v. Meti-opolitan L,. 
Co., supra. 

[4] Assuming the facts to be as found and certified by the référée, 
counsel for the petitioner contend that the sale was voici for wânt of 
sufficient change of possession, under section 3440 of the Civil Code 
of California, which in substance provides that transfers of personal 
property, unless accompanied by immédiate delivery and followed 
by actual and continuée! change of possession, are conclusively pre- 
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sumed to be fraudulent, and therefore void against creditors of the 
vendor and their successors in interest, and also against persons iip- 
on whom his estate devolves in trust for the benefit of others than 
himself. For the reasons already stated, however, we are net at 
liberty to consider the referee's findings as correctly stating the facts 
npon wbich tlie order under review was based, and therefore the 
question does not properly arise. But, if such considération were 
permissible, we are incHned to the vievv that, in the Hght of the dé- 
cisions of the Suprême Court of California construing this section 
of the statute, the contention should not be sustained. Porter v. 
Burcher, 98 Cal. 456, 33 Pac. 335; Dubois v. Spinks, 114 Cal. 294, 
46 Pac. 95; O'Brien v. Ballou, 116 Cal. 320, 48 Pac. 130. See, also, 
Stelling V. Jones L. Co., 116 ^ed. 261, 53 C. C. A. 81, 

No error of law appearing, th'e pétition for revision is denied, with 
costs in favor of the respondent and against the petitioner. 



CHICAGO GREAT WESTEEK R. CO. v. HTILBEET. 

(Circuit Court of Appeals, Elghth Circuit. April 21, 1913.) 

No. 3,788. 

1. Parties (§ 27*) — Joint Tokt-Feasors — Election to Sue. 

Wiiere plaintiff, a pedestrian, was in.iure(l by the violent breal<ing, by 
sonie i)assengei' cars negligently managed by défendant rallroad conî- 
liany, of an electrlc llglit wire carelessly penuitted by the electric light 
Company to hang low aeross the railroad track, it was optional with 
plaiutlff to sue eifher or both companles, joiutly or severally ; they liav- 
ing no volce in deteruilnlng such question. 

[Ed. Xote. — For other cases, see Parties, Cent. UJg. § 35; Dec. IJig. § 
27.*] 

2. Removal ce Causes (§ 107 *)^Sep arable Controveh.sy — .Tubisdiction. 

l'iiiiutlff, a pedestrian, was injured by the separate négligence of dé- 
fendants railroad conipany and electric light conipany. The plaiutilï and 
the light Company were citizens of lowa, but the railroad conipany was 
a citizen of Illinois. Défendant railroad Company, claimlng tliere was a 
sépara ble eontroversy betweea it and plaintilï, removed the cause to the 
fédéral court, where plaintiff's motion to remand was sustained as to 
the electric light company, but denied as to the railroad conipany, wliere- 
upou the trial proceeded to judgnient as against the railroad conipany in 
the fédéral court without objection as to Its jurisdiction. JlcUl, ihat 
since the latter had no right to hâve the cause against it trled with that 
against the light company, but the clioice belonglng exclusively to plain- 
tiff, the court had jurisdiction of the railroad company and properly pro- 
ceeded with the trial, 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
225-232, 234 ; Dec. Dig. § 107.* 

Removal of causes, separable eontroversy, see notes to Robbins v. Ellen- 
bogeu, 18 C. C. A. 80 ; Mecke v. Valleytown Minerai Co., 35 C. C. A, 155 ; 
Poilitz v. Wabash R. Co., 100 C. C. A. 4.] 

3. Receivers {i 174*) — Appointment by Fédéral Court— Leave to Sue. 

Under Judiciary Act Aug. 13, 1888, c. 866, § 3, 25 Stat. 436 (U. S. Comp. 
St. 1001, p. 582), authorizing suit against receivers appointed by fédéral 
courts without leave, a plaintiff having a claini against receivers of a 

•For other cases sêe same topic & 5 numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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railroad company appointed by a fédéral court is not requlred to apply 
to the court appointiiig the receivers for leave to sue nor for the désigna- 
tion of a tribunal for the establishment of his ciaim agaiiist theiu. 

[Ed. Xote. — For other cases, see Receivers, Cent. Dig. §§ 333-343 ; Dec. 
Dig. i 174.*] 

4. Courts (§ 522*) — Diffebent United States Coubts — Scope of Pbiob Pro- 

CEEDING. 

PlalntifC was Injured by the négligence of receivers, appointed by a 
fédéral court, in operating a railroad, but before the action was begun 
the receivers had been dlscharged and the railroad sold to a purchaser 
under a decree making it responsible for costs and expenses of the suit 
and reeeiver.ship and llabilitles of the receivers incurred in the opération 
of the property, whlch were established or un(|uestloned, and any dis- 
puted elalnis vvhen allowed by the master without objection or by the 
court. Held that, though plalntlfC's claim was questloned, It was not 
denied that it belonged to a class assumed, and he was not required to 
establish the sanie in the court having jurisdictlon of the receivership 
case or before its master in ehancery, but was entitled to sue the pur- 
chaser at law in a forum of plaintiff's own sélection. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1444 ; Dec. Dig. § 
522.*] 

5. Electkioity (§ 17*) — Injuries to Peesons — Obstruction Over Tback — 

Electric Light Wire. 

An electrlc light company, having previously permitted a wire over dé- 
fendants railroad track to sag so that it might corne in contact with 
cars, the railroad company's employés negligently shoved some cars across 
the public street against the wire whlch, by the exercise of ordlnary 
care, they should hâve known was in dangerous proximity to the track 
and likely to catch on the cars. They allowed the cars to continue after 
collision with the wire until it was broken and violently tlirown against 
plaintlff, who was in the street and was injured thereby. Ucld, that 
since the négligence of the electrlc light company did not first occur at 
the happening of the accident, but had caused the condition which was 
dangerous only in connection with the opération of the railroad, it was 
the duty of the railroad company to exercise reasonable care to observe 
and guard against the obstruction over its track, collision with which 
might naturally cause injury to persons on the higliway, and it was 
therefore chargeable with actionable négligence. 

[Ed. Note. — For other cases, see I<:iectricity, Dec. Dig. § 17.*] 

In Error to the District Court of the United States for the Northern 
District of lowa ; Henry Thomas Reed, Judge. 

Action b)' Wilham Hulbert against the Chicago Great Western 
Railroad Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

Donald Evans, of Des Moines, lowa (George H. Carr and Fred P. 
Carr, both of Des Moines, lowa, on the brief), for plaintiff in error. 

T. J. Fitzpatrick, of Dubuque, lowa (J. P. Frantzen, of Dubuque, 
lowa, on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

HQOK, Circuit Judge. This was an action by Hulbert, a pedestrian 
on a public street, for personal injuries resulting from the violent 
breaking, by some passenger cars negligently managed, of a wire care- 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lessly allowed by an electric light company to hang low across the 
railroad track. The action was begun in a state court of lowa against 
both the railroad company and the electric light company. The plain- 
tiff and the electric light company were citizens of that state; the 
railroad company was a citizen of Illinois. The railroad company, 
claiming there was a separable controversy between it and the plain- 
tiff, removed the cause to the fédéral court. Plaintiflf then moved to 
remand. The motion was sustained as to the electric light company, 
but denied as to the railroad company. A trial of the issues between 
the plaintiff and the railroad company resulted in a verdict and judg- 
raent for the former, and this writ of error followed. 

[1, 2] It is contended by the railroad company, whom for conven- 
ience we will hereafter call the "défendant," that the trial court lost 
jurisdiction when it remanded the case as to its codefendant, the elec- 
tric light company. No exception was taken to the action of the trial 
court and no objection or complaint was made at any time by either 
plaintiff or défendant. They proceeded to trial, verdict, and judg- 
ment, without a suggestion of want of jurisdiction. Nor does the de- 
fendant refer to it in its assignment of errors. The question is raised 
for the first time in the briefs. It was optional with the plaintiff to 
sue either or both conipanies, jointly or severally ; and défendant had 
no voice m determining his choice. Ile sued both, and at the instance 
of the défendant the cause was removed to the fédéral court on a 
ground that may be debatable. When it went there the plaintiff could 
bave dismissed it as to the electric light company, leaving the railroad 
company sole défendant, but instead of doing so he effected the sev- 
erance in another way. The défendant had no right to hâve the cause 
of action against it tried with that against the electric light company. 
The choice belonged exclusively to plaintiff. The défendant secured 
the jurisdiction it sought and at no time objected to it; and, whatever 
may be said about the regularity of the removal by défendant, the 
fundamental grounds of the jurisdiction it invoked were présent after 
the electric light company had gone, namely : the requisite diversity 
of the citizenship of plaintiff and défendant and the amount in con- 
troversy. We think the trial court had jurisdiction under the circum- 
s tances. 

When the accident occurred the railroad was in the possession of 
and being operated by receivers appointed by a fédéral court, but be- 
fore the action was begun the receivers had been discharged and the 
railroad had been purchased by défendant under a decree making it. 
responsible for the costs and expenses of the suit and receivership, the 
indebtedness and liabilities of the receivers incurred on account of and 
in the opération of the property, and other claims which need not be 
mentioned hère. The decree provided that the purchaser should pay 
those of the two classes above mentioned, "which are established or 
tmqttestioned, and any disputed claims when allowed by the master 
without objection or by the court." It is now contended that the trial 
court did. not hâve jurisdiction of the plaintiff's action, but that his 
claim for damages, being questioned and not established, should hâve 
been presented to the court in the receivership case or to its master in 
chancery. 
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[3] We do not think the contention is well founded. Had the re- 
ceivers not been discharged, the plaintiff might under section 3 of the 
Judiciary Act of Aug. 13, 1888, c. 866, 25 Stat. 436 (U. S. Comp. St. 
1901, p. 582), hâve sued them in any court of compétent jurisdiction 
without the leave of the court which appointed them. He was not re- 
(juired to apply to that court for leave to sue or for the désignation 
of a tribunal for the establishment of his daim against the receivers. 
Eddy v. Lafayette, 163 U. S. 456, 16 Sup. Ct. 1082, 41 L. Ed. 225; 
Gableman v. Railway, 179 U. S. 335, 21 Sup. Ct. 171, 45 L. Ed. 220. 

[4] There would seem to be no reason why a court powerless to 
control the forum for actions to estabHsh demands of the kind de- 
scribed against its ovvn receivers should, having discharged them, seek 
to do so for a purcbaser who does not contest its assumption of their 
liability. It is to be observed that there is no contention hère that 
plaintiff's claim is not of a class specified in the decree, or that if the 
receivers vvere Hable the défendant was not equally so. The contro- 
versy was solely whether the in jury to plaintiff was caused by the 
négligence of the receivers in operating the railroad, and, if so, the 
«xtent of his damage. Doubtless the plaintiff' might hâve applied to 
the court which appointed the receivers, but under the circumstances 
we hâve recited he was not required to do so. See Hanlon v. Smith 
(C. C.) 175 Fed. 192. 

[5] The several spécifications of négligence in the pétition are in 
substance that the railroad employés carelessly shoved or kicked some 
cars across a public street against a loose electric light wire which they 
knew, or by the exercise of ordinary care should hâve known, was in 
dangerous proximity to the railroad track and likely to catch on the 
cars, and that they allowed the cars to continue after collision witli 
the wire and until it was broken and violently thrown against the 
plaintiff. This is a statement of a good cause of action, and there 
was substantial évidence to support it. It is argued that the défend- 
ant was erroneously held for a failure to anticipate the négligence of 
a third party; that is to say, the négligence of the electric light Com- 
pany in allowing its wire to sag. But that does not accurately de- 
scribe the situation. The négligence of the electric light company did 
not first occur at the happening of the accident. It was before, and 
resulted in a condition which might hâve been and was in fact seen, 
and which was dangerous not by itself alone but in connection with 
the opération of the railroad. It was the duty of those operating the 
railroad across the public street to exercise reasonable care to observe 
and guard against obstructions to the passage of the cars, a collision 
with which might naturally cause injury to persons on the highway. 
It is unimportant whether the obstruction was on the track, at the side 
of it, or above it. 

Parts of the charge to the jury are criticised, but we think the charge 
was right when taken as a whole in connection with the issues and the 
évidence. The court did not, as is assumed, submit to the jury the 
bare question whether it was négligence to sever the cars from the 
engine. give them a shove or kick, and allow them to run across the 
street by their own momentum. That was donc by the employés, but 
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it was to be consiclered by the jury in connection with the otber cir- 
ciimstances told by the witnesses : The low hanging wire, the knowl- 
edge of the switch foreman on the front end of the cars, the contact 
with the wire, that it scraped the top of the iirst car and was caught 
and broken by a projection from the roof of the second, and that no 
effort was made to stop the cars while this was going on, 
The judgment is affirmed. 



SANDEEN V. TSCHIDEll. 

(Circuit Court of Appeals, Eiglitli Circuit, April 15, 1013.) 

Ko. 3,827. 

1. Infants (§ 74*)— Actions foe Injtjbiks — Guardian Ad Litem — Form of 

Action. 

An action for Injuries to an infant, in tlie absence of statute, sliould be 
lirouglit in tlie uauie ot the Infant liy liis jïuardian ad lltem, and not in 
tlie nanie of tlie guardian for the infant. 

[Ed. Note.— For otlier cases, see Infants, Cent. I)lg. §§ 188-190; Doc. 
Uig. § 74.*] 

2. Parties (§ 75*) — Person Entitled to Sue — Demukrer. 

That an action for Injuries to an infant was erroneously brought in 
the uame of the Infant's guardian ad litem for the infant, înstead of 
in the nanie of the infaut by bis guardian ad lltem, eould bave heeu 
ralsed by demurrer. 

[Kd. Note. — For other cases, see Parties, Cent. Dig. §§ 115, 116, 107 ; 
Dec. Dig. § 75;* Pleading, Cent. Dig. § 494.] 

3. ArpEAL AND Ehror (§ '2?,:i*) — Désignation op Plaintiff — IIeview — Ques- 

tion NoT Raised AT Trial. 

An action for injuries to an infant having been erroneously brought 
in the nanie of hls guardian, instead of lu the nauie of the infant by bis 
guardian, the objeciion was not raised by demurrer; but it was stlp- 
ulated that plaintiff was the duly appolnted, qualifled, and actlng guard- 
ian ad litem of the person injured, wlio was a minor. At the close of 
plaintiff's évidence défendant moved to dismlss the complaint, on the 
ground that no cause of action had been established against défend- 
ant, and, this motion belng denied, défendant introduced évidence, and 
tlien, at the close of ail the évidence, moved for a directed verdict on 
tlie ground that no cause of action had been established by the évi- 
dence "against the défendant," but not that no cause of action had been 
established lu favor of the plaintiff. Ilcld, that the defect was not raised 
by any of such ])roceedings at the trial, and could not be taken ad- 
vantage of on writ f error. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 233.*] 

4. Thiae (S 419*) — Motion to Dismiss — Denial — AVaiver. 

Introduction of évidence b.y défendant in hls owu behalf after the 
denial of a motion to dismiss is a waiver of error, if any, in the ruling. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 982 ; Dec. Dig. § 
419.*] 

5. Neiji.igence (§ 23*)— Dangerous Instrumbntalities — Ciiildren — Explo- 

sive Caps. 

Défendant railroad contractor, in the construction of a pièce of nesv 
railroad, being required to do certain blasting, procured certain caps of 
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about 300 pounds capacity with wlilcli to explode the dynamite. The 
blasting having been couipleted, défendant'» foreman left a tin can con- 
taining the caps on the bank near soiue railroad ties, and later plain- 
tiff, a boy of 11, wandered along the grade, found the caps, and toolv 
sonie of theni. He attempted to remove the inside of one with a safety 
pin, when it exploded, tearing away a part of liis hand. It was also 
shovvn that childreii were in the habit of congregating along the work, 
and that défendant made no objection thereto, except wlien tliey at- 
tempted to board cars or otlierwise interfère witli the work. Ucld, that 
the foreman's aet in leaving the caps so exposed would be actionable 
négligence. 

[Ed. Xote. — For other cases, see Négligence, Cent. Dig. §§ 33, 34, 129; 
Dec. Dig. § 23.*] 

In Error to the District Court of the United States for the District 
of North Dakota ; James D. Elliott, Judge. 

Action by J. E. Tschider, as guardian ad litem of William Tschider, 
against Charles Sandeen. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

Harold Harris, of St. Paul, Minn., for plaintifif in error. 
Arthur L. Knauf, of Jamestown, N. D. (John Knauf, of Jamestown, 
N. D., on the brief), for défendant in error, 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

SMITH, Circuit Judge. This suit was brought by J. E. Tschider, 
as guardian ad litem of William Tschider, against Charles Sandeen. 
It appears that the Northern Pacific was engaged in constructing a 
second track south of, but a considérable distance away from, its old 
track in the vicinity of Jamestown, N. D., and Mr. Sandeen had a 
contract for grading between Jamestown and liloom, which included 
both cuts and fills. One of the cuts hère in question was in hardpan, 
and in doing this work the men were compelled to do some blasting 
in connection with it, and used dynamite and black powder. The 
dynamite was exploded by the use of caps about the size of a lead 
pencil in diameter and about three-fourths of an inch to one inch in 
length and of about 300 pounds capacity. A large number of persons 
of ail âges, including children, were out on the new grade viewing 
the work without objection upon the part of Mr. Sandeen, except when 
they jumped on the cars or otherwise interfered with the work. Blast- 
ing was concluded about the 27th or 28th of September, and the bal- 
ance of the work about October 4th or 5th. 

The jury were warranted in finding that Mr. Peterson, Mr. San- 
deen's foreman, left a tin can containing thèse caps on a bank near 
some railroad ties. October 23, 1910, William Tschider, a boy 
II years and 3 months old, wandered out along the grade, on 
which no track was yet laid, and found about one-half of thèse 
caps, and took them with him. He soon began the attempt to 
remove the inside of one of them with a safety pin, when it exploded, 
tearing away his thumb and parts of two fingers. This suit was 
brought to recover his damages. Trial was had to a jury, and upon 

•For other cases see same topic & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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its verdict a judgment was rendered for plaintiff, and Mr. Sandeen 
sued out this writ of error. 

[1, 2] It is first contended that this suit should hâve been brought 
in the name of William Tschider, by J. E. Tschider, his guardian ad 
litem, instead of in the name of J. E. Tschider as guardian of William 
Tschider. This is probablv, in the absence of statute, correct. Brad- 
ley V. Amidon, 10 Paige (ÏST. Y.) 235; Fox v. Minor, 32 Cal. 112, 91 
Am. Dec. 566 ; Emeric v. Alvarado, 64 Cal. 593, 2 Pac. 418. But the 
question remains, How was this point raised below? It could vi^ell 
hâve been raised by demurrer ; but it was not. If it had been thus 
raised, the defect would doubtless hâve been at once corrected. An 
amendment could properly hâve been permitted, adding as plaintifï 
the minor by his guardian. In M., K. & T. Ry. Co. v. Sallie C. Wulf, 

226 U. S. 570, 33 Sup. Ct. 135, 57 L. Ed. , it was held, where a 

mother brought suit in her individual capacity to recover damages by 
reason of her son's death while in the service of the railway company 
under the Employer's Liability Act, she could by amendment make her- 
■self plaintifï as administratrix of her son's estate. 

[3| But so far from raising this question Mr. Sandeen expressly 
stipuiated: 

"ïliat J. E. Tschider is the duly appointée!, qualifiée!, and aeting guardian 
:\û litem of William Tschider, the plaintifï: in this case, a minor." 

Thus he expressly entered of record his admission that the plaintifï 
in the case was the minor, and not the guardian. 

[4] At the close of plaintifif's évidence Mr. Sandeen, by his attorney, 
inade the following motion : 

"Défendant moves to disniiss the coniplaint, on tlie ground that no cause 
of action has been establislied against the défendant." 

This being overruled, Mr. Sandeen offered a considérable quantity 
of évidence in his own behalf. That this was a waiver of the error, 
if any, in the ruling is elementary. American Smelting & Refining Co. 
V. Karapa, 173 Fed. 607, 97 C. C. A. 517; Allen v. Knott, 171 Fed. 76, 
96 C. C. A. 180, and numerous other cases. 

It is claimed this question was raised by a motion at the close of ail 
of the évidence : 

"The défendant uioves for a directcd verdict, pn the ground that no cause 
<if action has been establislied by the évidence against the défendant." 

In C, O. & G. R. Co. V. Jackson, 192 Fed. 792, 114 C. C. A. 12, we 
f ully considered the question as to how spécifie this motion must be ; 
but there is no case holding that on such a motion points can be raised 
in an appellate court expressly excluded by the terms of the motion it- 
self. 

Hère the motion was on the spécifie ground that no cause of action 
had been established by the évidence against the défendant. It is now 
contended that, if the évidence established a cause of action in favor 
of William Tschider, by his guardian, against the défendant, the mo- 
tion should hâve been sustained, because the case did not establish a 
cause of action in favor of J. E. Tschider, guardian ; that is, it is now 
contended that, if the évidence established a cause of action in favor 
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of William Tschider, by his guardian, it did not establish a cause of 
action by the guardian of William Tschider, and therefore a motion 
to direct a verdict on the ground that "no cause of action has been 
established by the évidence against the défendant" should hâve been 
sustained. 

If the motion had been upon the ground that no cause of action in 
favor of the plaintiff had been established by the évidence against the 
défendant, the question would be worthy of considération ; but j^he mo- 
tion as made had no référence to the plaintifï or his right to sue, but 
was based solely on the ground that no cause of action at ail had been 
established by the évidence against the défendant. The question was 
never raised below, and is of no avail now. 

[5] There are many assignments of errors based upon the charge of 
the court. It must be borne in mind that the place in question was not 
a railroad in opération. It was not even a case of double tracking in 
the ordinary sensé, as the new track was 40 to 80 feet from the old 
one. The conditions at the point in que.stion were not différent from 
what they would bave been in the construction of a new road. The 
défendant below well knew that children and others were in the habit 
of congregating along this new work and made no objection thereto. 
The évidence on thèse points is so undisputed that the court might well 
hâve instructed the jury to find for the plaintiff upon them ; but they 
were fairly submitted to the jury with the balance of the case. 

If the foreman, Peterson, left thèse highly explosive caps where the 
child îound them, that was négligence of the grossest kind. The only 
questions that défendant was enHtled to bave had submitted to the jury 
were whether Peterson left them there and the alleged contributory 
négligence of young Tschider. and both of thèse were submitted with 
the utmost fairness. 

There is no réversible error shown, and the judgment is afSrmed. 



In re PEARS.f 

(Circuit Court of Appeals, Third Circuit. May 14, 1013.) 

No. 1,732. 

Babtkbtjptct (I 396*) — Exemptions — "Waoes or Salart." 

A grantor conveyed Ws property, including a goiug buslnpss, to trus- 
tées, one pf whom was the baukrupt, to wliom tlie grantor conveyed the 
spécial management and superlnteudence of tlie business, In addition to 
Jais otlier duties as trustée, giving him $100 a weeli as a charge against 
the business, whether profits were made or not, and increasing sueh sum 
If oue-(ourth of the net profits should exceed $5,200. The trustées were 
also given the option to dlvide any surplus arisiug from the profits of 
the business, and the rents, profits, and proceeds of the real property, 
among the children, share and share alllie, and at their discrétion to 
make partition of the real estate In the same manner. The bankrupt 
acted under the deed of trust for nearly 18 years, and for the year 1911, 
Just prlor to bankruptcy, his share of the net profits was ascertalned to 
be $12,690.97. After deductlng the $100 a week, a balance of $7,490.97 
was left. Held, that such balance was not "wages or salary," which the 

■Tor otber cases sae aune topic & S ndubsb in Dec. & Am. Digs. 1907 to iaXe, & Rep'r Indexes 
t Rehearing denied June 20, 1913. 
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banlirupt coultl claim as exempt under Act Pa. April 15, 1845 (P. L. 
460) § 5, declarlng tliat the wages o( any laborer or the salary of any 
person in public or private employmeut shall be exempt. 

[Ed. Note.— For other cases, see Banliruptcy, Cent. Dlg. §§ 659-668; 
Dec. Dig. § 396.* 

For otlier définitions, see Words and Plirases, vol. 8, pp. 7369-7373, 
7S31.] 

Pétition to Review f rom the District Court of the United States for 
the Western District of Pennsylvania ; Charles P. Orr, Judge. 

In the matter of bankruptcy proceedings against H. P. Pears. On 
pétition by the banlcrnpt to revise an order of the District Court re- 
jecting a claim by the bankrupt to be allowed $7,490.97 under the 
exemption laws as wages or salary. Affirmed. 

Lyon & Ilunter, of Pittsburgh, Pa., for petitioner. 

Seymour, Patterson & Siebeneck, of Pittsburgh, Pa., for respond- 

e'.it- 

liefore GRAY, BUPFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The petitioner was adjudicat- 
ed a bankrupt in January, 1912, and in due season presented a claim 
asking to be allowed $7,490.97 under the exemption laws of Pennsyl- 
vania, asserting this sum to be wages or salary. Both the référée and 
tlie District Court rejected the claim, their opinions dealing with some 
questions that we do not find it necessary to discuss. The facts dis- 
close an unusual situation, and should therefore be stated in some dé- 
tail : 

Wm. G. Johnston (who is still living) was a wealthy résident of 
l'itt.sburgh, amoiig whose possessions was a prospérons business con- 
ducted under the name of Wm. G. Johnston & Co. In June, 1894, 
having decided to retire from active affairs, he disposed of a large 
an:ount of real and personal property by the following voluntary set- 
tlement, or deed of trust : 

"Mémorandum. 

"Know ail men by thèse présents, that I, Wm. G. Johnston, of the city of 
l'iftsbursh. county of Aliegheny, and state of l'fiuu.sylvauia, do hereby parti- 
tion among my several children, viz., Valeria M. Pears (wife of Harry P. Pears), 
Klixabeth J. Patterson (wife of Robert W. Patterson), Mary Reed Johnston, 
Stewart Johnston, and Paul S. Johnston — provided, however, that the inter- 
€st of the said Paul S. Johnston shall be held in trust by my friend, Alex- 
ander H. Patterson, now cashier of the Duquesne National Bank, he con- 
senting to act in thls behalf, subject to revocation and the appointment of 
a successor as I, or niy executors, may hereafter détermine — certain por- 
tions of ray real and personal property as herelnafter set forth, upoii the 
conditions speciflcally stated in this paper ; and for the exécution of ail the 
provisions mentioned hereiu, I do also appoint my son, Stewart Johnston, 
and my son-ln-law, Harry P. Pears, trustées to perform the duties of said 
trust without compensation and to be suh,1ect to revocation, and the appoint- 
ment of others in their room and stead, at my will. 

"Article First. I agrée to convey to the said trustées, for the benefit of my 
several above-named children, in fee simple, by good and sufflcient deed, duly 
to be executed, ail ray property, real, situate in the Twentieth ward, city 

•For other cases see same topic & § kumber in Dec. fi Am- Diga. 1907 to date, & ReD'r Indexes 
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of Pittsbuigli, State of Pemisylvania, said property being now unlmproved ; 
also a lot of ground in the Fourth ward, of sanie city and state, having 
tUereon a tUree-story brick house, lînown as No. 906 Penn avenue, and ad- 
joining niy business property at the corner of said Penn avenue and Jsinth 
Street, and nortlieastwardly tlierefroui, being the same recently conveyed to 
me by deed of Mary A. McKenna. The said trustées may sell any, or ail, 
of said properties, vi'henever in their judgment good and fair priées can be 
secured therefor, but not upon a depressed or decllnlng market, upon such 
ternis as to paynient as they may see fit, and apply the proceeds so far as 
may be necessary to the extinguishing of any unpaid indebtedness of my- 
self, after which they shall divide the residue, or so much of it as will be 
required, to niake payments to my several chlldren in the amounts below 
stated: To Valeria M. Pears, six thousand dollars (.?6,000) ; to Elizabeth J. 
l'atterson forty-five hundred dollars (!(;4,500) ; to Stewart Johnston two 
thousand dollars (S2.000) ; and to A. H. Patterson, trustée for Paul S. John- 
ston, three thousand three hundred dollars ($:!,300). less the siim of three 
hundred dollars ($300) to be charged to Paul S. Johnston on tlie boots of 
Wm. G. Johnston & Co. on August 13, 1894 — which indebtedness the trustées 
aforesaid are to liquidate from the sales aforesald or from any ruoneys com- 
ing to tbem from other sources. Meanvvhile the trustées shall pay ail taxes, 
Insurance, ,aud repairs necessary to keeping the several properties in as good 
condition as at présent. 

"Article Second. I agrée to transfer to the said trustées the entire assets 
of the business now and hereafter to be conducted under the style of Wm. 
G. Johnston ii Co., said transfer to include the cash, commercial paper, book 
accounts, fixtures, machinery, stocks of goods, materials, and ail assets of 
whatsoever kind which now belong to the concern aforesaid, in trust for the 
purpose herelnafter set forth : 

"Pirst. During the term of niy life, there shall be paid to me by the said 
trustées the sum of seven thousand five hundred dollars ($7,500) in equal 
mouthly installments of six hundred and twenty-five dollars ($625) on the 
last day of each and every month ; the same to be deposlted to my crédit 
in the Duquesne National Bank of Pittsburgh, or such other depositary or 
deposltaries as I may from time to time designate. 

"Second. Ail debts due by me shall be fully discharged, and in the order 
hereln set forth, viz. : First — Bills payable as now appearing on the books 
of the firm, and in any order that the trustées may détermine, viz. : An 
amount now due aud payable to Katharlne and Mary Kelly, twenty-five hun- 
dred dollars ($2,500). One note bearing date May 7, 1894, for four thousand 
dollars ($4,000) dlscounted by the Duquesne National Bank, Pittsburgh. 
Three notes dlscounted by the Second National Bank, Pittsburgh, as follows : 
One dated May 7, 1894, for four thousand dollars ($4,000) ; one dated Mav 
19, 1894, for thirty-two hundred dollars ($3,200); and one dated May 22, 
1891, for twenty-five hundred dollars ($2,500). Ail said notes being payable 
in four months from their several dates. Second — A mortgage held by J. 
W. Paul, pu the building owned by nie at the corner of Penn avenue and 
Ninth Street, amounting to elght thousand three hundred and thirty-three 
dollars and thirty-three cents ($8,333.33). Thlrd— And the following in 
such order as the trustées may détermine : My notes at the Citizens' Insur- 
ance Company, of Pittsburgh, secured by mortgage on properties on South 
Highland avenue, heretofore conveyed by me by deed to uiy several afore- 
named chlldren ; also a mortgage on the property known as No. 906 Penn 
avenue, conveyed by me by deed to the trustées hereln named, amounting 
to eleven thousand five hundred dollars ($11,500). 

"Article Tliird. The said trustées shall discharge from time to time as the 
same may become due: First. Ail interest or discounts upon the bills pay- 
alile, viz., notes in banks, the obligation due Katharine and Mary Kelly, 
and upon notes jheld by the Citizens' Insurance Company, upon the mort- 
gage held by J. W. Paul, and, upon the mortgage upon the. property No. 906 
Penn avenue. Second. AU taxes and water rents upon my building at the 
corner of Penn, avenue and Ninth street, in which is conducted the business 
of Wm. G. Johnston & Co. , Thlrd. AU premiums upon an, amount of in- 
205 F.— 17 
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surance upon the building by whlch in case of loss by fire I shall be în- 
demnlfled in the sum of thlrty thousand dollars ($30,000). Fourtli. AU pre- 
miums upon the Insurance of the plate glass contalned In sald building. 
Fifth. AU premiums upon an amount of Insurance whlch shall represent 80 
per cent, of the values of the contents of sald building, such as maehinery, 
materlals, flxtures, stock of goods, etc., sald Insurance belng upon the co- 
opérative plan. Slxth. That they shall pay for ail necessary repairs to keep 
the building in gooa and proper condition. 

"Article Fourth. That the sald trustées shall as an annual rental upon my 
building at the corner of Penn avenue and Ninth street pay the further sum 
of seven thousand flve hundred doUars ($7,500) in equal monthly instaUments 
of six hundred and twenty-flve dollars ($625) on the last day of eaeh and 
every month, the same to be deposlted to my crédit in the Duquesne Na- 
tional Bank of Plttsburgh, or such other depositary or depositaries as I 
may from time to time designate. 

"Article Fifth. That I shall hâve at ail times free aceess to the books of 
the concern of Wm. G. Johnston & Co., either in person, or by such agent 
as I may appoint, and to examine the same to my entire satisfaction. 

"Article Slxth. That the sald trustées shall furnish me monthly a state- 
ment of the book aceounts as shown in the balance book of the concern ; also 
semiannually on or before the middle of the months of February and August, 
a fuU and complète statement, showing the profit and loss account and ail 
the closing entries, made upon the private ledger, and any other information 
I may require. 

"Article Seventh. Harry P. Pears Is hereby authorlzed to be the drawer of 
ail notes given in pursuance of the business, and for such purpose he shall 
sign the name of the concern, Wm. G. Johnston & Co., and in the case of ail 
notes offered for discount for the use of the business, sald notes shall be 
made payable to the order of Stewart Johnston and Harry P. Pears, and be 
by them so Indorsed. Other notes given for any indebtedness of the concern 
shall be made payable simply to the order of any such credltor. And he 
shall also be authorlzed to use the name of the flrm as above provlded In 
drawlng cheeks upon banks where funds of the concern are deposlted, or for 
any other purposes which may be found necessary in the conduct of the 
business. 

"Article Eighth. That Harry P. Pears shall hâve the spécial management 
and superlntendence of the business of the concern, subject to the revocation 
and appointment of a successor by me, or in the event of my death by my 
executors. And for the faithful performance of such duties he shall receive 
as compensation, to be pald by the firm, one-fourth the net profits derived 
from the business during each and every year terminating with the last day 
of Deeember, and as determined by the closing of the books upon the last 
business day of the month of January followlng; and on account of said 
salary he shall receive at the close of each week in the year the sum of one 
hundred dollars ($100), which sum in any event shall be duly pald in. Thé 
Inventories of the several departments of the business shall be determined 
upon the basis hltherto established, and when the definite amount of his 
share of the profits has been ârrlved at, and a balance found due hlm, the 
head bookkeeper, Walter N. Haslett, or any successor whose appointment by 
the trustées has been duly made, shall eertify the same to Stewart Johnston. 
when a note at four months, to be dated on the flrst working day of Feb- 
ruary in the year in question, shall be drawn to his Personal order, to be 
duly pald at maturity, and the same upon dellvery shall be charged to the 
profit and loss account of the current year, and in no case shall he be al- 
lowed to draw other sums from the moneys of the concern, either for his 
owu use or for making loans to others. 

"Article Ninth. The trustées shall pay the annual premiums upon life Insur- 
ance poUcies obtained during the llfetlme of my late wlfe, and for her beneflt, 
which now by reason of her death are inherited by hèr seVeral children, as 
foUows, viz. : One obtained from the Equitable Life Assurance Society of 
New York, for ten thousand dollars ($10,000), belng polioy No. 40152. One 
obtained from the Mutual Beneflt Life Insurance Company of New Jersey, 
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for fifteen thousand dollars ($15,000), being pollcy No. 37087. The dividends 
arising from thèse poUcies, together with those from two paid-up pollcles, 
for ten thousand dollars (^10,000) each, obtained from the Mutual Life In- 
surance Company of New York^ and numbered respectively 34362 and 107693, 
may be used for reduclng the amounts of the annual premiums of the two 
flrst-named pollcies. 

"Article Tenth. Whenever the conditions named in this instrument hâve 
been fully met, the trustées for my children as set forth herein may at their 
option divide among the same, share and share alike, so much of the re- 
maining profits arising from the business of Wm. G. Johnston & Co. as they 
may see fit, together with any or ail of the rents, profits, issues, or proeess 
of sales arising from the real estate, or, if they deem proper, they may make 
division in like manner of the real estate. 

"Article Eleventh. This contraet shall go into efCect upon the Ist day of 
July, A. D. 1894; ail of the several parties herein named as beneficiaries, 
glving cordial assent thereto by their signatures. Made at Pittsburgh this 
twenty-seventh day of June, A. D. 1894. 

"Witness my hand and signature. Wni, G. Johnston. 

"Witness: 

"Eleanor D. Johnston." 

From the internai évidence the foregoing instrument was probably 
not drawn by a lawyer, but its gênerai objects are not in doubt. The 
settlor understands it to be a permanent, and not merely a temporary, 
arrangement; for he does not reserve the right to revoke it, and in 
several particulars it is the plain équivalent of a last will. Clearly, 
also, he knows that he is relinquishmg control, and is making a final 
settlement in trust. He speaks of it as a trust, and he repeatedly re- 
fers to his son Stewart and his son-in-law, the bankrupt, as trustées. 
He does not regard them as employés, but as members of his family, 
upon whom he may lay a family burden. He directs that they shall 
perform their duties without compensation, and he reserves the right 
to revoke their appointment and to appoint other trustées at his pleas- 
ure. He agrées to convey certain specified real estate, requiring the 
trustées to pay taxes, insurance, and repairs ; also giving them power 
to sell and directing how the proceeds shall be disposed of . He pro- 
vides that they shall pay the premiums upon certain life insurance 
policies referred to specifically in article 9. He requires them to pay 
a specified rent for the building in which the business is to be con- 
tinued, and to pay taxes, interest, insurance, and repairs; and he 
agrées to transfer to them ail the assets of Wm. G. Johnston & Co., 
distinctly stating that the transfer is in trust for certain purposes, 
among thèse being the payment to himself of $7,500 a year during 
his life. He provides with care that his debts shall be paid, retains 
full power to inspect the books whenever he pleases, requires fréquent 
and full information concerning the business, and even spécifies by 
whom notes and checks shall be drawn or indorsed. Then he confides 
to the bankrupt the spécial management and superintendence of the 
business (in addition to his other duties as trustée), and gives him 
$100 a week as a charge against the business, whether profits are made 
or not, increasing this sum if one-fourth of the net profits should ex- 
ceed $5,200. The trustées also are given the option to divide any 
surplus arising from the profits of the business, and from the rents, 
profits, and proceeds of the real estate, among the children, share and 
share alike; and at their discrétion they may make partition oi" the 
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real estàte.în the same manner. When the paper wàs prepared, the 
settlor apparently jntended that the beneficiaries should assent to it 
by their signatures ; but this was not donc. Its provisions, however, 
were carried out, and the bankrupt acted under it for nearly 18 years, 
giving practically ail his time and attention to the business of William 
G. Johnston & Co. For the year 1911, his share of the net profits 
was ascertained to be $12,690.97, and after deducting the sum of $100 
per week, the disputed balance of $7,490.97 was left, ail of which he 
claimed to be exempt as wages or salary, relying upon the statutes of 
Pennsylvania, and especially upon the act of 1845 (P. L. 459), the 
proviso to section 5 declaring: 

"ïhat the wages of any laborers, or the salary of any person in public 
or private employment, shall not be liable to attachment in the hands of the 
employer." 

In our opinion, the sum in controversy is neither "wages" nor "sal- 
ary" in the hands of an employer, and is not exempt from exécution 
under the statutes of Pennsylvania. The bankrupt was not a servant, 
nor was Wm. G. Johnston a master or employer, in any customary 
or allowable sensé of thèse terms ; indeed, the settlor was deliberately 
leaving the class of employers altogether, with no apparent intention 
of resuming his place. As already stated, the transaction was a vol- 
untary settlement in trust ; the bankrupt was one of the trustées ; the 
settlor and the other persons named were the beneficiaries; and the 
compensation to be paid to the bankrupt, while it was, of course, in- 
tended to be rémunération for his services in performing a part of 
his duties as trustée, cannot be classed with either "wages" or "sal- 
ary." Thèse terms may not always be easy to define with exactness, 
and they are sometimes difiicult to discriminate ; but the scope of each 
terni bas its limitations, and we feel able to say with confidence that 
neither term is, or can be, applied to the compensation earned by a 
trustée — save perhaps occasionally in careless and unconventional 
speech. Certainly in a statute, where words are always presumed to 
bear their ordinary meaning, we do not see how we can give to either 
of them the exceptional reach now contended for. 

The order of the District Court is affirmed. 



AMERICAN LOCOMOTIVE CO. v. WHITB. 

(Circuit Court of Appeals, Third Circuit. May 6, 1913.) 

Ne 1,694. 

1. Master and Servant (§ 270*)— Injtjeies to Servant— -Method of Woek— 

CUSTOMAKY MbTHOD, 

Where, In an action for injuries to a servant v?hile assisting in rais- 
Ing a running board to the side of the bciler on a locomotive, plaintifl 
claimed négligence in the method selected by the foreman for the accom- 
plishment of the work, and that it should hâve been done by raising the 
board by means of a crâne, which was available, it was compétent for 
plaintiff to prove, as évidence of négligence, thougli not In itself estab- 

m I - ' - ' .1-1 ^ M .i.i I .1-1.1 II- — .-,.., .1 , I II -,. „ ■ I ■ .^ 

•For other cases se.e same topic & § numbbr in Dec; & Am. Digs. 1907 to date. & Rep'r Indexe» 
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lislilng iieglif,'eiKe. tliat défendant dld not employ tlie custoiiuiry metliod 
of doiïig the work, ïiccouipanled by further proof tliat tlie departure 
from tlie custu^uary niethod increased the danger. 

[Ed. Note. — For otlier eiises. see .Master and Servant, Cent. Big. §§ 
913-927, i);!2; Dec. Dig. S 270.*J 
2. Masteu a.nd Sehvant (§ ^UC*)— In.)uribs to Skkvast — "Onvious and Im- 

lllSEN'T DaNGEK." 

An iiistrnctioii tliat an injured servant would be gnilty of contribn- 
tory négligence if he exposed himself to a danger that was obvions and 
imminent was i)roper ; the word "inmiinent" being xised, not in its ety- 
mological sensé, but as practieally synonynious vvith "obvions." 

[Kd. ,\ote.— l-"or other cases, see Master and Servant, Cent. Dig. §§ 
llSO-ni)}; Dec. Dig. § 2!)6.* 

For orner définitions, see Words and Phrases, vol. 6, pp. 4S05, 4.898.] 

In Error to the District Court of the United States for the Western 
District of l'ennsylvania ; James S. Young, Jtidge. 

Action by William H. "White against the American Locomotive 
Company. Judgment for plaintifif, and défendant brings error. Af- 
firmed. 

Reed, Smith. Shaw & Beal and George E. Shaw, ail of Pittsburgh, 
Pa., for plaintiff in error. 

John S. Weller, John O. Wicks, and Richard W. Martin, ail of 
Pittsburgh, P'a.. for défendant in error. 

Before CRAY, BUFFINGTOX, and McPtIERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The facts of this case are 
as follows : 

A locomotive built liy the défendant company had been moved 
from the erecting shop into the yard, and was there undergoing in- 
.•spection under steam by an agent of the purchaser. A running board 
attached to the left side of the boiler had been found to need straight- 
ening, and had been taken off and lowered to the ground. The 
straightening having been iinished, a foreman in control of a gang of 
laborers undertook to replace the board, and in the course of ex- 
ecuting bis orders the plaintiff suffered the injuries complained of, 
The board was of steel, abont 12 feet long and 23 inches wide, and 
weighed nearly 300 pounds. it was designed to rest upon two or 
three brackets, and thus supported was to be further secured by 
bolts. The brackets were about 9 feet from the ground, too high to 
permit the laborers to lift the board directly into place by hand. 
The foreman planned to move it up to the brackets by sliding it 
diagonally along certain projections on the front end of the locom.o- 
tive, and in carrying out his plan the laborers were obliged to occupy 
more or less awkward and precarious positions on the locomotive at 
varying heights from the ground. At first they objected, but they 
finally obeyed the foreman's orders. For some reason not disclosed, 
and apparently not known, the board escaped from the laborers' con- 
trol, knocked the plaintiff to the ground, and broke his thigh, injur- 
ing him severely and permanently. The négligence alleged is direct- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing the work to be donc by an uniiecessarily dangerous method. It 
is alleged that the danger could hâve been much decreased, perhaps 
wholly avoided, by using a movable crâne that appears to hâve been 
available. 

[1] It is not disputed that the Pennsylvania act of 1907 (P. L. 523) 
made the foreman a vice principal, and the only questions therefore 
that call for notice are the questions raised by the fourth, fifth, and 
sixth assignments of error. Under the fourth and fifth it becomes 
necessary to inquire whether it is compétent for a servant, as a part 
of his effort to prove the master's negHgence, to oiïer évidence that 
the master did not employ the customary method of doing a partic- 
ular act. The trial judge admitted évidence that some such device 
as a crâne, or a derrick, was commonly used to do the work in ques- 
tion, and instructed the jury that "a departure from that custom would 
be some évidence of négligence." He did not say that a departure 
would of itself be sufïlcient évidence, but merely that it would be 
"some évidence"; and he immediately expanded the thought by add- 
ing: 

" * * • Becnuse, if a certain custom obtains and a certain manner of 
doing worlt, that is évidence that it is a pvoper way to do it, and a failure 
to do it that way would be évidence of négligence. Tou understand that — a 
departure from a gênerai custom. But flrst y ou must détermine whether 
there was such a custom. And if there was a gênerai custom then you in- 
quire, in the second place, whether there was a departure from that cus- 
tom. And a simple departure from it would not be évidence, strong évi- 
dence, of négligence, becatise you must take Into considération the circum- 
stances under whicli it was placed wlthout the aid of a craue." 

We see no error in thèse instructions. It is no doubt true that if 
a charge of negHgence is based on the use of a particular machine, 
or on the employment of a particular method, the charge may per- 
haps be successfully met by évidence that the machine or the meth- 
od was commonly employée! in the business. And it is also true, as 
the Suprême Court of Pennsylvania lias said in Cunningham v. Bridge 
Works, 197 Pa. 625, 47 AtL 846, that : 

"ïhe party charglng négligence does not show it by showing that the ma- 
chine was not in common use." 

But this means, we think, that such évidence alone is not suiîi- 
cient; for other décisions of the same court make it clear that the 
évidence may sometimes be admissible. Indeed, in Cunningham's 
Case itself, Mr. Justice Mitchell, while declaring that a jury should 
always be cautioned against finding négligence "from the bare fact 
that the method was not in gênerai use," goes on to say that such 
évidence — 

■■should not in the first instance be admitted on liehalf of the plaintiff unlesn 
it tends to show that the method pursued was not only unusual but more 
dangerous iu itself than the ordlnary oue." (Italics ours.) 

That is to say, if it otherwise appear — as it did appear from the 
circumstances of the case now before us — that the method actually 
cmployed was unusually dangerous, évidence that common usage ha's 
employed a dilïerent method is compétent (but of course not deci- 
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sive) on the question of the master's négligence. The Suprême Court 
of Pennsylvania lias so ruled in several récent cases. In McGeehan 
V. Hughes, 217 Pa. 124, 66 Atl. 238, the court said: 

"Tlie second assigimient of errer complaius of the rejection of évidence as 
ta the uiotliods vvhich were in ordinary and gênerai use, in unloading Iron 
orp. Tf an offer liad been niade to follow this question by évidence tending 
to show that the method used by défendants vras unusual, and was more 
dangerons in itself than the ordinary metliod, the question would hâve been 
admissible. In the form in which it was presented, and with no indication 
that it was to be followed ^vith anything further, it was properly rejected." 

In Hollis V. Widener, 221 Pa. at page 76, 70 Atl. at page 288, the 
f ollowing language is used : 

" * * * It was certainly compétent to show that the platform con- 
structed by the défendant was not that in ordinary use for such purpose, and 
that its détective construction was the proximate cause of the plaintiff's in- 
juries. Madara v. Pottsvllle Iron & Steel Company, 160 Pa. 109 [28 Atl. 
639]. If the platform prepared by the défendant for the use of the plaintifC 
In the performance of his work was that ordinarlly constructed and fur- 
nished for the purpose under like circurastances and conditions, it would cer- 
tainly go far towards exculpating the défendant from any négligence on the 
ground of a détective or insufficient platform. If, on the contrary, it was 
not in ordinary use, but one which the testimony tended to show was danger- 
ous, it might impose liability upon the défendant. The évidence on the ques- 
tion, If embodied in a proper offer, was, therefore, compétent as tending to 
show failure on the part of the défendant to furnish a reasonably safe place 
for the plaintiff to perform the duties for which he was employed." 

And on the second appeal of McGeehan v. Hughes, 223 Pa. 524, 
72 Atl. 856, the court, while approving the décision in Cunningham 
V. Bridge Works, supra, and laying down as a gênerai rule that "the 
test of négligence in method, in machinery, and appliances is the ordi- 
nary usage of the business," qualifies the rule as f ollows : 

"It is, however, compétent for a plaintiff to show that the method used 
by the défendant was unusual and more dangerous in itself than the cus- 
tomary method. McGeehan v. Hughes, 217 Pa. 121 [66 Atl. 238]." 

And the fédéral courts furnish décisions that support the under- 
lying reason for the rule. In Wabash Railway Co. v. McDaniels, 107 
U. S. 454, 2 Sup. Ct. 932, 27 L. Ed. 605, the Suprême Court refused 
assent to the proposition that ordinary care on the part of the mas- 
ter meant only such degree of diligence as is customary or is sanc- 
tioned by the gênerai practice and usage that obtains among those in- 
trusted with the management and control of similar enterprises. The 
exact point there was whether the railway company had exercised due 
diligence in the employment of a telegraph operator, and (with spé- 
cial référence to this particular subject) the court said: 

" • * * And to say, as matter ol law, that a rallroad corporation dis- 
charged its obligation to an employé — In respect of the fltness of coemployés 
whose négligence has caused him to be injured — by exercising, not that de- 
gree of care which ought to hâve been observed, but only such as llke cor- 
porations are accustomed to observe, would go far towards relleving them of 
ail responsibility whatever for négligence In the sélection and rétention of 
incompétent servants. If the gênerai practice of such corporations in the 
appointment of servants is évidence which a jury may consider in determin- 
ing whether, in the particular case, the requisite degree of care was ob- 
served, such practice cannot be taken as conchisive upon the Inquiry as to 
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tbe care wliich ouglit to hâve been exercisod. A degree of eare ordiiiarily 
exerclsed iii such niatters may iiot be due, or reasouable, or iiroper ctire, aud 
tlierefore net ordiuary care, wlthln tlie meanlng of the law." 

This case was referred to with approval in Railwav Co. v. Behymer, 
189 U. S. 468, 23 Sup. Ct. 622, 47 L. Ed. 905. It'was there argued 
that the court below had erred in declining to hold that the question, 
whether the défendant was Hable for the injury coniplained of, dé- 
pens' d on whether a freight train was handled in "the usual and 
ordiuary way." The court had dechned so to rule, and on the con- 
trary had left it to the jury to say "whether the train was handled 
with ordinary care; that is, the care that a person of ordinary pru- 
dence would use under the same circumstances." This instruction 
was approved by the Suprême Court as embodying "one of the com- 
monplaces of the law." Mr. Justice Holmes added : 

"Wliat usually is donc may be évidence of vvhat ought to be done, but wliat 
ouglit to l)e <ioiie is flxed by a standard of reasouable prudence, whether it 
xisuaily is ; mjilied with or not. Wabasli Eailway Co. v. McDaniels, 107 U. 
S. 454 [2 SuiJ. et, 932, 27 L. Ed. 605J." 

Décisions to the same effect will be found in Bean v. Navigation 
Co. (C. C.) 24 Fed. 124, Home Stake Mining Co. v. Fullerton, 69 
Fed. 924, 16 C. C. A. 545, and Nyback v. Lumber Co., 109 Fed. 732, 
48 C. C. A. 632. 

In the Eighth circuit the Court of Appeals has discussed an allied 
pb.ase of the subject, and has cited numerous authorities in Chicago, 
etc., Company v. Egan, 159 Fed. at page 44, 86 C. C. A. at page 234. 
We quote f rom Judge Sanborn's opinion : 

" * * * There are cases in whicli tlie act or omission is in itself so 
lilalnly négligent that the tact that otlier persons in the same or like cir- 
cumstances bave been guilty of it is futile to change its character or effect. 
Dawson v. Chicago, K. I. & P. Ry. Co., 114 Fed. 870, 872, 52 C. C. A. 280, 
288; Gilbert v. Burlington, C. E. & N. Ry. Co., 128 Fed. 529, 5;J4, 63 0. C. 
A. 27, ;î2. But where the nature of the act or omission is of a doubtful 
character, as in the case in band, the true test of actionable négligence is 
tbe degree of care which persons of ordiuary intelligence and prudence com- 
mouly exercise under the same circumstances. If, in a giveu case, the care 
exerclsed rises to or sibove that standard, there is no actionable negllgeiice. 
If it falls below it, there is. Hence in an action for damages for négligence 
évidence of the ordinary practice and of the unlform eustoui. If any, of such 
persons iu the performance under siudlar circumstances of acts like those 
which are alleged to bave been negligently doue, is generally compétent évi- 
dence, because it présents to the jury the correct standard for their déter- 
mination of the Issue whether or not the défendant was guilty as charged. 
Grand ïrujdv Ry. Co. v. Ives, 144 V. S. 408, 410, 417, 12 Sup. Ct. 079, 36 L. 
Ed. 485 ; fnion l'acific R. Co. v. Daniels. 152 U. S. 684, 091, 14 Sup. Ct. 756, 
38 L. Ed. ,597: Washington, etc., Ry. Co. v. McDade, 135 TJ. S. 554, 569, 
10 Sup. Ct. 1044, 34 L. Ed. 235; Texas & Pae. R. Co. v. Barrett, 166 U. S. 
617, 619, 620, 17 Sup. Ct. 707, 41 L. Ed. 1136; Choctaw, etc., R. Co. v. Mc- 
Dade, 191 U. S. 04, 07, 24 Sup. Ct. 24, 48 L. Ed. 96; Cbarnock v. Texas & 
Pac. R. Co., 194 U. S. 432, 437, 24 Sup. Ct. 671, 48 L. Ed. 1057." 

In Ohio, etc., Co. v. Hutchings, 172 Fed. 205, 96 C. C. A, 657, 
the same court said; 

"A witness of 18 years' expérience in mining, 12 or 14 of which was as a 
tiniberman, testified to wJuit was custonuirily or tisually done in mines to 
•suiiport Ireacherous and unstable ground and to proteet tbe miuers therefrom, 
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and then he was allowed to compare the ordliiary practice wlth wliat he ob- 
served at the point of the accident. This was admissible. What was ordi- 
uarlly done in other mines witli référence to like conditions, while not the 
measure of reasonable care, Is compétent évidence thereof. Anotlier witness 
of 12 years' exjierience as a tinibermau in mines, who was at the place of 
accident shortly after it happened, and who Ivuew the character of the for- 
mation of the hanglng wall, was allowed to testify that it was praeticable 
to hâve supported it wlth headboard and stuU. This also was admissible." 

And in this circuit the subject is referred to by Judge Archbald — al- 
though not decided — in Haines v. Spencer, 167 Fed. on page 271, 92 
C. C. A. on page 663 : 

" * * * And the rule as to this Is the usage of the business, négligence 
not being imputable where the machinery in question is that which Is geu- 
erally employed. Hlggins v. Fanning, 195 Pa. 599, 46 Atl. 102. It may be 
that, for the purpose of comparisoH, It would be admissible. In order to aid 
tlie jury in determining what is reasonably safe, to put other machines in 
évidence, which are in common and ordinary use in similar establishments. 
Tt Is so held in several well-consldered cases. Wheeler v. Wason Mfg. Co., 
1,3.5 Mass. 294; Myers v. Hudson Iron Co., 150 Mass. 125, 22 N. E. 631, 15 
Am. St. Eep. 176; Dolan v. Cotton Mills, 185 Mass. 576, 70 N. E. 1025; 
Xadan v. White Kiver Lumber Co., 76 Wis. 120. 43 N. W. 11.35, 20 Am. St. 
Rep. 29; Jones v. Railroad, 178 Mo. 528, 77 S. W. 890, 101 Am. St. Rep. 434. 
Altliough there are others, of equal authority, where it is held not ; the cases 
even in the same .lurisdiction not being altogether in harmoiiy. Rooney v. 
Cordage Co., 161 Mass. 153, 36 N. E. 789; Ross v. Pearson Cordage Co., 164 
Mass. 257, 41 N. E. 284, 49 Am. St. Rep. 4.59 ; Propsom v. Leatham, 80 Wis. 
608, 50 N. W. 5S6; Carr v. American Locomotive Worijs, 26 R. I. 180, 58 
Atl. 678; Wood v. Heiges, 83 Md. 257, 34 Atl. 872; Gravadahl v. Chicago 
Reflning Co., 85 Ili. App. 342; Sisco v. Lehigh & Hudson R. R., 145 N. Y. 
296, 300, 39 N. E. 958; Jacolison v. Cornélius, 52 Hun. 377. 5 N. Y. Supp. 
306; Riehmond Locomotive Works v. Ford, 94 Va. 627, 27 S. E. 509; Parlett 
V. Dunn, 102 Va. 459, 46 S. E. 467; McGovern v. Smith. 73 Vt. 52, 50 Atl. 
549; Couch v. Watson Coal (îo., 46 lowa, 17; Bryce v. Burlington, etc., R. 
R., 119 lowa, 274, 93 N. W. 275. It is justlMi^d in sonie of the authorities 
on the ground that, the condnct of the master being on trial, it is proper for 
the jury to know what appliances are in eonnnon use in the particular busi- 
tiess involved. Jones v. Railroad, 178 Mo. .528, 77 S. W. 890, 101 Am. St. 
Rep. 434. And, conflned to common usage, the objection to it is largely re- 
moved." 

The part that usage should play in controversies lil<e the case 
before us has been much debated, and the décisions thereon hâve by 
no means been uniform. Confining ourselves for the présent to the 
point now in issue, we state as our opinion that a servant may be 
permitted to prove the common usage of the business, when he 
charges the master with negHgence in doing some act that départs 
from the usage; but the proof should be accompanied by évidence 
that the departure complained of has increased the danger. The 
increased danger may appear from the circumstances of the act in 
controversy, or (in a proper case) it may be shown by the direct tes- 
timony of witnesses. The question in most issues of neghgence is 
whether the défendant has used ordinary care under the particular 
circumstances. To establish his case, the plaintiff must prove the 
circumstances; and if négligence appear prima facie the défendant 
may then reply to the charge by évidence that his conduct has ac- 
corded with the common usage of the business. Undoubtedly the 
plaintiff may offer évidence in rebuttal to show that the defendant's 
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conduct was not in accord with usage, and i£ he may do this in re- 
buttal we cannot say that the trial court does not hâve the discrétion 
to permit him to ofifer the évidence in chief. But neither in chief 
nor in rebuttal should a plaintiff be permitted to recover on mère 
proof of departure froni custom, for such departure may be in the 
direction of greater safety as readily as in the direction of greater 
danger ; he should always be required to prove further, somewhere 
in his case, that the departure has resulted in greater danger. The 
gênerai subject of usage as a test of due care is carefully discussed 
in chapter 6 of 1 Labatt, Master and Servant (1904), page 109, and 
cases in great number are referred to in the notes. The questions 
urged by the plaintiff in error do not require us to pass upon the 
sufficiency of the évidence, but only upon its competency. 

[2] The sixth assignment needs a few words only. Complaint is 
made because the trial judge, in explaining a servant's duty to take 
proper care, instructed the jury that he will be guilty of contributory 
négligence if he expose himself to a danger that is obvious and 
■'imminent." The use of "imminent" is criticised, but we think with- 
out sufficient reason. The précise dictionary meaning of the word 
is hardly the proper test; the question is, What meaning would the 
jury attach to it as they heard it used? and we are satisfied from a 
reading of the whole charge that the meaning intended to be conveyed, 
and the meaning that the ordinary listener would carry away, was 
substantially the same as obvious, or plain, or clearly visible. The 
charge seems to vise "obvious" and "imminent" as practically synony- 
mous, and we think it would be unfair to hold the trial judge to a 
précision of utterance that is not easy to attain under the most favor- 
able circumstances. A judge is responsible for what he puts into 
the minds of the jury; but he is safe enough ordinarily if he uses 
words as they are commonly understood, even if he thereby does 
some violence to etymology. Moreover, there is a good deal of sup- 
port in the cases for the very word complained of ; but we need not 
examine them, or pursue the subject further. 

The judgment is affirmed. 



lu re QTJALIÏY SIIOP. 

TRADERS' NAÏ. BAXK v. WILLSON. 

(Circuit Court of Appeals, Seventli Circuit. April 15, 1913.) 

No. 1,915. 

]. Biixs AND Notes (S 9G*)— -"Accommouation l'AfER." 

Wiiere a buiilcniiit executed a note, supposiug it was intended to re- 
imlnu-se tlie payées iu part for tlie purcliuse price of a stock of goods 
purchased by tlie jiayees, wliicli tlie baiikrupt supposed lie was to sell foi- 
the joint beueflt of botli, it was not accomniodation pai)ei" ; tlie terni "ae- 
coiniuodatioii paper'' beiiig sueh as Is made, accepted, or iudorsed for tlie 

•For other cases see same toplc & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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beneflt of another, without considération, for the purpose of a loan ot 
crédit to the person accommoda ted (citing 1 Words and Phrases, 74). 

[Ed. Note. — For other cases, see BiUs and Notes, Cent. Dig. § 165; 
Dec. Dig. § 96.*] 

2. BiLLS AND Notes (§ 145*) — Negotiabilitt— What Law Govebns. 

Where a note was both executed and made payable in Indiana, but 
not at a bank, it was presumptively an Indiana contraet, and net negotia- 
ble, under Rev. St. Ind. 1908, § 9076, providing that merchandise paper 
shall not be negotiable, unless payable at a bank. 

[Ed. Note.— For other cases, see Hills and Notes, Cent. Dig. § 362 ; Dec. 
Dig. § 145.*] 

3. BiLLS AND Notes (§ 517*)— Negotiability— What Law Govebns— Trans- 

mission To FoBEiGN State — Evidence. 

Where a bankrupt signed and executed a note in Indiana, not payable 
at a bank, to payées residing in New York, believing that it was for the 
bankrupt's share of the prlce of a stock of goods purchased for the joint 
beneflt of both the bankrupt and the payées, and was therefore on full 
considération, but, on discovering that bis interest in the purchase was 
not to be recognized, demanded a return of the notes, the évidence was 
insufflcient to show that the paper was transmitted to New Tork for dis- 
count there, and. being actually negotiable there, was governed as to its 
negotiability by the law of New York, instead of the law of Indiana. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 1807- 
1815 ; Dec. Dig. § 517.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana; Albert B. Andersen, Judge. 

In the matter of bankruptcy proceedings of the Quality Shop. 
From a judgment disallowing a claim of the Traders' National Bank 
against Romney L. Willson, as trustée of the bankrupt, the bank ap- 
peals. Affirmed. 

See, also, In re Quality Shop Co., 202 Fed. 196. 

Appeal from a judgment disallowing a claim of Traders' National Bank 
against the bankrupt. The trial court held that, if the promissory note on 
which the claim is based is to be regarded as made upon considération, it 
is vold because it was an Indiana contraet, made nonnegotiable by Indiana 
law, and is shown by the évidence to hâve been entirely without considéra- 
tion. If, on the other hand, the note is to be regarded as accommodation 
paper, it is void, because the corporation maker had no power to issue such 
paper. 

It appears that the bankrupt was an Indiana mercantile corporation hav- 
ing a capital stock of $15,000, of which Jacob Strauss, président and man- 
ager, held §5,000, and Meyer and Simon, residing in Rochester, N. Y., owned 
the balance. Meyer and Simon were a partnership interested in 11 retail 
stores in vatious cities, part of them similar to the bankrupt. In March, 
1910, Meyer and Simon negotiated for the purchase of a stock of clothing in 
Indianapolis, where the bankrupt was located, and on April 26, 1910, a bill 
of sale of tlie stock referred to was made. At the time of this purchase. 
Strauss, manager of the bankrupt, supposed the purchase was for it, and 
that the two stocks of goods would be Consolidated, and the Quality Shop 
removed to the new place of business, where the purchased stock was lo- 
cated; but there was actually no reason or basis for this belief on bis part 
On May 12, 1910, Meyer and Simon requested Strauss to make a note of 
the Quality Shop for $19,876.30, approximately one-third of the purchase 
prlce of the Indianapolis stock. This sum was inserted in the note, so it 
would not appear to Strauss as being accommodation paper. Strauss, sup- 
posing, but without any basis of fact, that the note represented part of the 

*For other cases see same topic & i numbeb !n Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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purcliase price, slgiied it as président of tlie Quality Shop and sent It to 
Meyer ajid Simon. A copy of the note follows: 

"$19,876.30. Indianapolis, Indiana, May 12, 1010. 

"Four months after date we promise to pay to tlie order of Ely Meyer 
& M. 0. Simon, ninetcen thousand eiglit linndred and seveuty-six aud so/j^^,, 
dollars at No. 5 North reiiii. St. 

"[Slgued] Quality Sliop Company, 

"Jacob Strauss, Président." 

The place of payaient nientioned In tlie note is Indianapolis, and by tlie 
Indiana law the note was not negotiable, because iiot payable at a bauk. 
ïbere is nothing in the case to show that Strauss sent the note to the payées 
expec-ting it would he diseounted. On receiving the note, Meyer and Simon 
inserted the words "Indianapolis, Indiana," just before the date. 

On May 24, 1910, Meyer and Simon took the note to the Traders' National 
Bank of Rochester, N. ï., where tliey had a Une of crédit. Simon told the 
bank the note was giveîi for nierchandise, and was not accommodation paper. 
The bank had agreed to loan ,$100,000 on accommodation paper, whicli liiuit 
had then been reached. Tlie note was diseounted. and the proceeds carried 
to the crédit of Meyer and Simon. At the time of glviiig the note the Quality 
Shop owed nothing to Sleyer and Simon, but was thelr créditer to a cou- 
sideralde aniount The Quality Shop never received anything on account of 
the note. The Quality Shop having become bankrupt, a claira was flled upon 
tlie note, but' disallowed by the référée, and by the District Court on review. 
By the law of New York, the note was negotiable ; not so by the law of In- 
diana. 

Contrary to the finding of the référée, counsel for appellant assert that the 
proofs show infereutially the following state of facts : "That the stock was 
purchased for the Quality Shop — that is, was ail one connected scheme of a 
set of rascals (of whom Strauss was one) to buy the stock really for the 
Quality Shop in another naine, put away the best goods, hâve a small tire, 
get big damages froni tlie Insurance eonipanies, fake the poor goods ofC on 
a gullible public at a smoked goods sale, and then hâve the Quality Shop 
step in and start business agaiii in that place under the prêteuse of a brand 
new stock of goods. We thluk Strauss' prêteuse of innocence, and of hav- 
ing given the note to Meyer and Simon upon tlie belief that it was purchase 
money for the stock, but later found out that it was accommodation paper 
and demanded it back— is clearly shown to be simply a prêteuse, and in- 
tended as an excuse." The référée, however, found the contrary, and his 
conclusion was approved by the trial court. Thèse tindings are presumptively 
correct, and should he taken as true, uuless obvions error is shown, of a 
serions and important nature. Nothing of the kiud appearing, the flndings 
are conclusive. 

Alexander C. Ayres and Frank C. Ayres, both of Indianapolis, Ind., 
for appellant. 

Ralph Bamberger and Isidore Feibleman, both of Indianapolis, 
Ind. (Wm. L. Taylor, John W. Holtzman, and Lewis A. Coleman, ail 
of Indianapolis, Ind., of counsel), for appellee. 

Before BAKER, Circuit Judge, and SANBORN and LANDIS, 
District Judges. 

SANBORN, District Judge (after stating the facts as above). The 
District Court took the view that the claim should be disallowed, 
whether the note be considered merchandise paper or accommodation 
paper. If merchandise paper, it was invalid, because without consid- 
ération and not negotiable, under sections 9073 and 9076, R. S. Indi- 
ana, and Rominger v. Keyes, TZ Ind. 375. If accommodation paper, 
it was likewise invalid as ultra vires. Park Hôtel Co v Fourth Na- 
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tional Bank, 86 Fed. 742, 30 C. C. A. 409, and Merchants' Bank v. 
Baird, 160 Fed. 642, 90 C. C. A. 338, 17 L. R. A. (N. S.) 526. 

[ 1 ] That the note vvas not intended to be accommodation paper is 
most certainly shovvn by the finding of the référée, as well as the rec- 
ord. As stated by the référée, Meyer and Simon "requested the note 
for an off amount, so it would not bave the appearance of being ac- 
commodation paper." Strauss supposed it was intended to reimburse 
the payées in part for the purchase price paid by them for the other 
stock, and with that impression signed it. Therefore it is undeniable 
that the paper was not designed as a loan of crédit, which is the uni- 
versal test of the character of the paper. Accommodation paper 
means commercial paper made, accepted, or indorsed for the benefit 
of another, without considération. It is made for the purpose of a 
loan of crédit to the person accommodated. 1 Words and Phrases, 74. 
Within this définition it is entirely clear that the note in question can- 
not hâve been given for accommodation or intended as a loan of crédit. 

[2] Treating the note, therefore, as merchandise paper, the only 
further question is whether it was negotiable. This dépends on two 
considérations : First, whether it is to be regarded as an Indiana 
contract, and so nonnegotiable on its face; and, second, whether it 
may be brought within the rule of Tilden v. Blair, 21 Wall. 241, 22 
L. Ed. 632, to the eft'ect that paper transmitted from one state to 
another for the purpose of discount there, and actually there put out, 
is governed by the law of the latter state. Being both made payable 
and executed in Indiana, the note is presnmptively an Indiana con- 
tract, because it is deemed ta bave référence particularly to the law 
of the place of performance in the construction of the obHgation as- 
sumed. Jenkins, C. J., in Phipps v. Harding, 70 Fed. 468, 17 C. C. A. 
203, 30 L. R. A. 513; Supervisors v. Galbraith, 99 U. S. 214, 25 L. 
Ed. 410. 

[3] Since, then, the note in question was made to be governed by 
the law of Indiana, and is by that law made nonnegotiable, the second 
question is whether there is anything in the case to show that it was 
transmitted to the payées for negotiation in New York. Not only is 
the record silent on this point, so far as express évidence or conclusion 
is concerned, but there is some inference to the contrary. Strauss was 
asked to send on a note, which he supposed was on full considération. 
Before signing it, he consulted an attorney, whose advice further 
confirmed his belief. Later on he demanded the return of the note. 
Supposing the note was to be given for the purchased stock of goods, 
it would be quite immaterial to him whether it should be negotiated, 
since the obligation to pay would not be thereby enlarged or in any 
manner aflfected. It is reasonable to infer, therefore, that Mr. Strauss 
did not consider this apparently unimportant question, or hâve any in- 
tention or conception respecting it. Hence the rule referred to that 
commercial paper transmitted for negotiation is governed by the law 
of the place of negotiation has no application. 

The judgment of the District Court should be affirmed. 
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NORTHERN CENTRAL COAL CO. T. MILBURN et aLt 

(Circuit Court of Appeals, Eightli Circuit. April 25, 1913.) 

No. 3,867. 

1. Appeal and Errob (§ 1050*)— Review — Rulings on Evidence — Préjudice. 

Where, in an action for deatli of a miner by the fall of part of the 
roof, due to defendant's f allure to provide props, there was évidence that 
the place for delivery of props and the place where they Vfere customarily 
delivered, was where the empty cars were received by the niiners, de- 
fendant was not prejudlced by the admission in évidence of a clause in a 
contraet between défendant and a miner's union requiring that ail neces- 
sary timbers and rails should be delivered by the company where the 
miner receives his empty car. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 
1069, 4153-4157, 4166 ; Dec. Dig. § 1050.*] 

2. Tbial (§ 95*) — Réception ce Evidence— Objections— Motion to Stbike. 

A motion to "strike ont that answer" referred to and was limited to the 
last answer of the witness prior to the motion. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 250; Dec. Dig. § 
95.*] 

3. Masteb and Servant (§ 274*) — Death of Servant— Mines— Peops— Evi- 

dence. 

In an action for death of a miner by the falling of part of a roof, évi- 
dence of a witness that the mine boss did not countenance the setting of 
big entry timbers by the miners, unless directed to do so, was admissi- 
ble. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §g 
939-949; Dec. Dig. § 274.*] 

4. ConBTS (§356*) — Pbocedtibe— Motion fob New Trial— Review. 

Déniai of a motion for a new trial by a fédéral court is not reviewable 
by an appellate court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. S 
356.*] 

5. Tbial (f 273*) — Rulings on Instructions— Exceptions— Tihe. 

Exceptions regarding requests for instructions, and as to the charge 
of the court, are inefCective, when not takeu until after the jury has re- 
tired. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 680-682; Dec. Dig. 
i 273.*] 

In Error to the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

Action by Thomas Milburn and another against the Northern Cen- 
tral Coal Company. Judgment for plaintifïs, and défendant brings 
error. Affirmed. 

Willard P. Cave, of Moberly, Mo. (George A. Mahan, of Hannibal, 
Mo., on the brief), for plaintiff in error. 

F. W. Neeper, of Hannibal, Mo. (Aubrey R, Hammett, of Hunts- 
ville, Mo,, on the brief), for défendants in error. 

Before SANBORN, Circuit Judge, and WILLIAM H. MUNGER 
and TRIEBER, District Judges. 

•For other cases see saine topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denied September 26, 1913. 
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SANBORN, Circuit Judge. The statutes of Missouri provide that 
the owner or operator of any mine shall keep a sufficient supply of 
timber as props, so that the workmen may at ail times be able to se- 
cure the workings from caving, shall send such props down when 
required, that a right of action shall accrue for a f ailure to comply 
with this provision, and if loss of life is caused by such a failure a 
right of action shall accrue to the widow of the person so killed, 
his lineal heirs or adopted children, or to any person or persons who 
were, before such loss of life, dépendent for support on the person 
or persons so killed. Thomas Milburn and his son. Temple J. Mil- 
burn, an unmarried boy about 16 years of âge, were working for 
Northern Central Coal Company in a mine which it owned and 
operated, when a heavy rock fell, from the roof of the room in which 
they were working, upon and killed the boy. His father and mother 
brought this action, on the ground that the father had repeatedly re- 
quested timbers and props of the défendant to secure the roof of 
the room in which he and his son were working, but the company had 
failed to furnish them, and that the death of the son was caused by 
this failure. The défendant denied the allégations of the pétition 
tending to charge it with liability, and alleged that the risk of the ac- 
cident was assumed by Temple J. Milburn and his father, and that 
the accident was caused by their négligence. There was a trial, and a 
verdict and judgment against the company. 

[1] The first alleged error specified is the admission in évidence of 
a clause of what purported to be a contract of District No. 25, Op- 
erators and Miners, which read in this way: 

"That ail necessary timbers and rails shall be dellvered by the company 
at the place where the miner receives liis empty car." 

The objection to the admission of this évidence was that the de- 
fendant's liability was measured by the statute on which it was 
founded. Conceding that the objection was well grounded, and that 
it was error to receive the clause in the contract, the statute does not 
specify where the props shall be delivered, and the testimony was 
that the place for their delivery and the place where they were cus- 
tomarily delivered was where the empty car was received. Thus it 
conclusively appears that no préjudice to the company resulted or 
could hâve resulted from the introduction of the portion of the con- 
tract received, and error without préjudice is no ground for reversai. 

The plaintiff had testified that he had repeatedly requested the 
défendant for props five feet long, and that he had not received any. 
On cross-examinatioh he had testified that there were some èntry 
timbers lying near the entrance to this room that were six feet long 
and from six to ten inches in diameter at the small end, that he could 
not use thèse timbers for props without cutting off portions of them, 
that they were not his, that they belonged to the entryman, and that 
he was not permitted to use them without authority from the com- 
pany. Louis Johnson subsequently testified, and it is specified as 
error that the court refused to grant the motion recited at the close 
of the following extract from the record : 
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"Mr. Hammett : Q. What, If any, expérience did you hâve with the defend- 
ant's pit boss or agents in charge with référence to setting thèse entry tim- 
bers in your room and receiving pay ïrom them? (Objected to by défendant 
as incompétent.) 

"The Court: State, if you know, when thèse tlmbers were set there, and 
after being set there, was there any price fixed by the company for the work 
doneî 

"A. I set three In my place, and the boss came in to nieasnre np, and I 
asiîed hlm for pay for it, and he said he didn't instruct me to set them, and 
he wouldn't pay me for them, and I jnst let it go. 

"The Court: He said he didn't instruct youî 

"A. He said he hadn't told me to set them. 

"Mr. Hammett: Q. Those were big entry timbers you speak about? 

"A. ïes, sir. 

"Mr. Mahan : We move to strike out that answer. 

"The Court: I will not sustaiu that motion, because there is testimony 
hère tending to prove that the miners were not of their own volitjon au- 
thorlzed to take the timber and set them, without they were authorized or 
directed by the company. 

"Mr. Mahan: We except to the ruling." 

[2, 3,] But the motion reaches no farther than the answer to the 
question asked by Mr. Hammett relative to the size of the timbers, 
and the answer to that question was certainly compétent and ma- 
terial évidence. No exception was taken to either of the answers to 
the questions by the court, and no motion was made to strike them 
out, and, if there had been, there would hâve been no error in deny- 
ing it, for they presented compétent évidence of facts material to the 
issue of the right of the plaintifï Alilburn to use the entry timbers 
without permission. 

[4] The tweifth spécification is that the court denied the défend- 
ant's motion for a new trial; btit that ruling is not reviewable in a 
fédéral appellate court. The thirteenth challenges the déniai of a 
motion in arrest of judgment, and the fourteenth the entry of judg- 
ment; but there is no foundation for either of them, and no reliance 
was placed upon them in the brief or argument. 

[5J The remaining spécifications assail the refusai of the court 
to give to the jury certain requests for instructions and varions parts 
of the charge of the court. But the record conclusively shows that 
noue of the exceptions to thèse rulings was taken until after the 
jury retired. Exceptions regarding requests for instructions and the 
charge of the court, taken subséquent to the retirement of the jury, 
présent no question for review in the fédéral appellate courts. Wells 
Fargo & Co. v. Zimmcr, 186 Fed. 130, 132, 108 C. C. A. 242, and 
cases there cited. 

The judgment below must be affirmed; and it is so ordered. 
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ARMODR & CO. T. AKBUCKLE. 
(Circuit Court of Appeals, Kighth Circuit. April 15, 1913.) 

No. 3,837. 

1. Masteb and Servant (§ 264*) — In.jubies to Servant — Defective Build- 

ing — Pétition — Variahce. 

Where. in an action for in.iuries to a servant by the eoUapse of a part 
of a IjuiUlins he was assisting to repair, tlie pétition alleged tliat the 
bïiilding at tiie tinie of the accident and for a long tinie prior tliereto 
had l)een an unsafe place in whieh to worlv, and a recovery was sought 
on tliat theory, it was error for the court to permit plaintifC to prove a 
différent case, and authorize a recovery on tt:j ground that. even though 
tlie v'iace was safe, defendant's foreman. acting as a vice principal, was 
négligent in adopting an unsafe method of work ; such évidence con- 
stituting a fatal variance. 

FEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
861-876; Dec. Dig. § 264.*] 

2. Pl.EADINO (§ 287*) — AmENDMENT — CONFORMITY TO PeOOF. 

Where, in an action for Injuries to a servant by the collapse of a part 
of a building, plaintiff pleaded négligence in defendant's failure to pro- 
vide a safe place to work-, and introduced évidence of négligence of de- 
fendant's foreman in adopting an unsafe method of work, the pétition 
could hâve been amended at the trial on terms to conform to the proof. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 603-019; Dec. 
Dig. § 237.*] 

In Error to the District Court of the United States for the Dis- 
trict of Nebraslia; Page Morris, Juclge. 

Action by Smith Arbuckle against Armour & Co. Judgment for 
plaintiff, and défendant brings error. Reversed and remanded. 

T. J. Mahoney, of Omaha. Neb. (J. A. C. Kennedy, of Omaha, 
Neb., on the brief), for plaintiff in error. 

M. F. Harrington, of O'Neill, Neb. (R. M. Johnson, of Stuart, 
Ne!)., on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

SMITH, Circuit Judge. Armour & Co. is an Illinois corporation 
engaged in packing méats, with its principal place of business at Chi- 
cago, 111., but operating a branch packing plant at South Omaha, Neb. 
In connection with its plant it has a large icehouse about 30 miles out 
of South Omaha at Memphis, Neb. This icehouse was over 650 feet 
long from north to south and about 175 feet wide from east to west. 
It was divided into rooms about 32 feet wide running through the 
building from east to west. There were sills extending entirely around 
the house and along the lines of the partitions. Upon thèse sills rested 
2x12 studding 18 inches apart and 32 feet long, sheeted on both sides 
with one-inch material. Every 16 feet there was a truss from north 
to south across each room, which constituted the only support of the 
roof. Where the truss rested upon the side walls, four studding 
were eut down and a block or corbel put across to bear the weight 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
205 F.— 18 
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of the truss. Two of thèse trusses in adjoining rooms met upon the 
same corbel. Across the bottom members of thèse trusses extended 
joists from east to west, and on them a floor was laid with large 
quantities of sawdust spread over it to protect the ice. This floor 
was about 34 feet from the ground. It was decided to strengthen 
and improve thèse icehouses by taking out one studding under each 
corbel and insert a 10x10 timber and place thereon a new corbel and 
rest the truss upon it. It was decided to eut through the sills every 
place where one of the new 10x10 upright timbers was to go, and 
put in a concrète base and rest the new timber directly on this base. 
Différent sets of men were employed by Armour & Co. upon this 
work. It appears that one set of men would go in and eut out the 
sill and a part of the studding and sheeting immediately above it, 
eut down the sheeting on the side they were working on on both 
sides of the studding to be removed from top to bottom, and put in 
the concrète base. 

Smith Arbuckle was with a body of men who would then go in, 
remove the studding, put up the new timber, put a new corbel on 
top, and rest the truss upon it. In doing this Arbuckle and two 
others went up upon the second floor, covered with sawdust, and 
would clean away the sawdust in the immédiate vicinity of the end 
of a truss, eut a hole through the floor, and drop a rope attached to 
a pulley supported from the truss above through the opening. A 
rope would then be attached to the lower end of the studding to be 
removed, carried back around the pulley, and several men would 
pull on the rope, and another man would go up in a swing tapping 
the sheeting on the other side of the partition and loosen it from 
the studding, and so the latter would gradually be dragged out, com- 
ing loose last at the top. The chief duty of Arbuckle had relation 
to the handling of the rope and pulley from tlie second floor, and the 
men with him would, after the studding had been removed, knock 
the old corbel loose. There was furnished a supply of timbers called 
"pump logs." After a studding and corbel had been removed, one 
of thèse pump logs was inserted from the ground to the truss and 
raised with a jackscrew, so as to lift the truss and permit the inser- 
tion of the new corbel, and the truss was then let down upon it. On 
November 21, 1911, while Arbuckle and his two companions were 
on the second floor, and after four studding had been thus removed, 
and a fifth substantially so, by giving away of the supports the north 
ends of three of the trusses over the space from which the studding 
had been removed came down, and the same happened to the south 
ends of the trusses upon the other side of the partition, and Arbuckle 
and his companions were precipitated to the floor below; Arbuckle 
sustaining serious injuries. He brought suit for $40,575. The case 
was tried to a jury, who awarded him $10,000, for which judgment 
was rendered, and Armour & Co. brought the case hère on error. 

The allégations of négligence were: 

"Tliat at said time and tor a long tlme prlor thereto the defeiulant care- 
lessl.v and negligeutly maintaiued said floor in a rotten, loose, sliaky, un- 
sound, aud luisafo condition, aud also maintained the sills, beams, posts, tim- 
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bers, and boards on which it rested and of which it consisted in a rotten. 
shaky, loose, unsafe, and unsound condition, and maintained ail of said floor, 
boards, posts, beams, and timbers negligently and recklessly and carelessly, 
and in a rotten, shaky, unsafe, and unsound condition, and in such condi- 
tion that said iioor, boards, sills, beams, posts, and timbers were in danger 
of falling and collapsing at any time, and endangering the life of plaintiff 
and other persons working where plaintiff was working, and ail persons who 
might be, or whose work required them to be, standing upon the sawdust 
which was on said floor. That on said date, while the plaintifE was so at 
work, the said floor, posts, sills, beams, and timbers broke, collapsed, and fell 
a distance of 32 feet, whereby the plaintiff was thrown, crushed, mangled, 
bruised, and injured." 

Under thèse allégations the court permitted the plaintiff below to 
show the facts that the underpinning had been removed in part 
from each truss, that the sills had been eut away, the studding torn 
eut, that no pump logs had been erected under the four trusses pre- 
ceding the one on which plaintiff was working at the time of the 
accident, and that the company had a vice principal présent who was 
négligent in the management of the repairs. 

[1] The pétition in substance said that the building was at the 
time of the accident, and for a long time prior thereto had been, an 
unsafe place in which to work, and a recovery was sought upon that 
ground; but a recovery was permitted upon the theory that, even if 
the place was entirely saf e, the workmen by the manner in which they 
did the work brought on the accident, and liability was sought to be 
imposed on Armour & Co. by showing the work was under the charge 
of a vice principal. Not only was the plaintiff permitted to prove a 
case radically différent from that alleged, but the court instructed 
the jury: 

"Tlie daim of the plaintiff is that It was négligent in the then condition 
of those pièces of timber to do that work in the manner in which they were 
doing it, to leave the ends of those upright pièces of studding unsupported, 
and that by reason of that fact this young nian was injured by the falling 
of that floor ; plaintifli's claim being that the défendant was négligent as to 
the manner of conductlng the work at the time, in view of the condition of 
those pièces of timber making up thèse partitions in thèse various structures." 

The court thus not only permitted the plaintiff to prove a case 
whoUy différent from that alleged, but told the jury that the plaintiff 
claimed that it was négligent to do that work in the manner in which 
they were doing it when there was no such claim in the pétition. 
There was a fatal variance betweeii the case stated and the one 
made, and the court in effect told the jury that they could find a ver- 
dict upon the case made rather than upon the one alleged. 

[2] Upon just terms the pétition could hâve been amended at the 
trial, and possibly thereafter, to conform the allégations to the proof ; 
but this was not done, and the case is reversed and remanded, with 
directions to set aside the judgment heretofore entered and grant a 
new trial. 
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LAYTON V. RHODE ISLAND HOSPITAL TRUST CO, 
(Circuit t^ourt of Appeals, Eighth Circuit. April 15, 1913.) 

No. 3,818. 

1. JuniciAL Sales (§ .'îl*) — Confirmation— Necessitt. 

At a judicial sïile the successful bidder buys suliject to the approval of 
tlie court, atui uiitil coiifiriiiiition he lias no vested riglit in the property, 
nor Is it free froui the court's control. 

[Ed. Xote. — For otlier cases, see .Tudieial Sales, Cent. Dig. §§ 59-67; 
Dec. Dig. § 31.*] 

2. Judicial Sales (§ 39*)— Vacation— Gboss Inadequacy of Pbice— Unfaib- 

NESS. 

Wliile a judicial sale will not be set aside for mère inadeiiuacy of price, 
uniess it is so gross as to sliock the conscience, it will l>e vacated if great 
inadequacy is acconipanied by sllglit circuinstances of unfairness in the 
conduct of the successful bidder. 

[Ed. A'ote.— For other cases, see Judicial Sales, Cent. Dig. § 77; Dec. 
Dig. § 39.*J 

3. MoKTGAGES (§ 529*) — FoRECLosuRE— Sale— Vacation. 

A trustée for bondholders. having obtained a foreclosure decree for 
.^(57,250 on property worth froni Jf.8,000 to ,flO,000, its sollcitors employed 
a local attoriiey to attend the sale, without authority to bid for the 
bondliolders. He interested the purcliaser, and was retained to bid for 
hini. It was generally knowu among tliose who were présent that the 
attorney represented the judgnient creditor, but it was not known tliat 
he was without authority to bid and use the judgnient in payment of the 
price. In respouse to an inquiry of one wbo espected to bid, the attorney 
said that, if necessary to buy the property, he intended to go as high as 
)?20,000. His agency for the purchaser was not disclosed until his last 
offer of )P2,550 was accepted by the master and the property sold to him. 
Another bidder would hâve given more for the property, but, believing his 
efforts useless as against the judgment creditor, quit before reaching the 
aniount he was prepared to bid. BcUl, that the sale would be vacated 
for Inadequacy of price, coupled with improper conduct of the purchaser's 
attorney. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 1537-1548; 
Dec. Dig. § 529.*] 

Appeal from the District Court of the United States for the West- 
ern District of Arkansas; Frank A. Youmans, Judge. 

Proceeding by the Rhode Island Hospital Trust Company, as trus- 
tée, for the foreclosure of a mortgage. From an order vacating a 
sale of the property to Walter E. Layton for inadequacy of price, 
coupled with improper conduct affecting the bidding, he appeals. Af- 
firmed. 

Troy Pace, of Flarrison, Ark., for appellant. 

J. Merrick Moore, of Little Rock, Ark (Moore, Smith & Moore, 
of Little Rock, Ark., on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

HOOK, Circuit Judge. This is an appeal by a purchaser from an 
order, on motion of the judgment creditor, vacating a judicial sale 

•For other cases see same toplc & S numbek in Dec. & Am. Digs. i907 to date, & Rep'r Indexes 
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fcecause of iiiadequacy of price, coupled with improper conduct af- 
fecting the bidding. 

The appellee, as trustée for bondholders, obtained a decree for 
$67,250, and the foreclosure of a mortgage and sale of the mortgâged 
property. Its solicitors, who did not réside in the locality, employed 
a local attorney to attend the master's sale as its représentative. They 
advised him that the appellee had not obtained authority from the 
bondholders to bid at the sale, and that he should make no bid in 
their behalf. Having learned that certain persons would probably 
offer as much as $2,000, he interested the appellant, he says to secure 
compétition, and was retained to bid for him at the sale. It was gen- 
erally known among those who were there that he represented the 
appellee, the judgment creditor; but it was not so known that he 
was without authority to bid for the property and use the large judg- 
ment on the purchase price. In response to an inquiry at the instance 
of another party who expected to bid, he said that, if necessary to 
buy the property for the appellee, he intended to go as high as $20,- 
000. There was a dispute as to this ; but the trial court so found on 
direct, substantial testimony at the oral hearing, and on this appeal 
we take it as true. 

The attorney's agency for the appellant was not disclosed until bis 
last offer at the sale, $2,550, was accepted by the master, and he named 
him as the purchaser. Before this it was believed he was acting for 
the appellee. It is significant that the appellant had another repre- 
sentative at the sale. He was the cashier of the bank of which appel- 
lant was président, and, though he acted in concert with the attorney, he 
took no open part. Another bidder would hâve given more for the 
property; but, believing his effort useless as against the judgment 
creditor, he quit before reaching the amount he had in mind. It is 
agreed that the property was then worth from $8,000 to $10,000. 
Nothing is better calculated to discourage compétition at a judicial 
sale than the présence of a représentative of the creditor, with a 
large judgment which can be used in purchase, a statement of his 
intention to bid, if necessary, more than the value of the property, 
and conduct apparently consistent with the statement. In this case 
the false déclaration had its natural effect. The acts of the attor- 
ney as agent of the appellant were inconsistent with his duty as agent 
of the appellee, and resulted to the détriment of the latter. 

[1-3] At a judicial sale, the successful bidder buys subject to the 
approval of the court. Until confirmation he has no vested right, 
free from its control. The sale will not be set aside for mère in- 
adequacy of price, unless it is so gross as to shock the conscience; 
but it will be if great inadequacy is accompanied by slight circum- 
stances of unfairness in his conduct. Ballentj'ne v. Smith, 205 U. S. 
285, 27 Sup. Ct. 527, 51 L. Ed. 803; Graffam v. Burgess, 117 U. S. 
180, 6 Sup. Ct. 686, 29 L. Ed. 839; Morrison v. Burnette, 83 C. C. A. 
391, 154 Eed. 617. This is the gênerai rule, and its application dé- 
pends upon the peculiar facts of the cases presented. Moreover, a 
court of equity possesses a power and discrétion, not only for the 
protection of the rights of the particular parties, but also in the gen- 
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eral administration oî justice, to keep its processes fair aSd clean, 
and upon appeal much déférence will be shown to its conclusions up- 
on proo' of fraudulent conduct. 
The order is affirmed. 



CORBIN V. TJNITED STATES. 

(arcnlt Court of Appeals, Elghth Circuit Aprll 15, 1913.) 

No. 3,789. 

1. PosT OfncE (§ 36») — Embkzzlement bt Postmasteb — Ihdictment — Pos- 

session or MONEY. 

Pen. Code (Act March 4, 1909, c. 321) § 225, 35 Stat. 1133 (U. S. Comp. 
St. Supp. 1911, p. 1657), provides that whoever, belng a postmaster, shall 
convert to his own use any money or property coming Into hls hands or 
under hls control in any manner whatever In the exécution of hls oiBce, 
shall be guilty of embezzlement. Held, that an Indictment charglng that 
whlle accused vras a postmaster he unlawfuUy and feloniously converted 
to hls own use money of the United States which came Into his hands 
by virtue of his office would be held to mean money in hls officiai pos- 
session at the tlme of the conversion, and it was therefore not fatally 
détective because it failed to charge that he had lawful possession of 
the money "in a flduclary capacity" at that time. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. f 56; Dec. Dlg. 
I 36.*] 

2. Ceiminal liAW (§ 878*) — Indictment— Counts — Inconsistent Disposition. 

Accused, a postmaster, was charged in one count wlth feloniously con- 
verting to his own use money of the United States whlch came Into his 
office, and In the second count wlth embezzling the same amount of money 
whlch he had In his officiai possession or custody, by falllng to remit or 
deposlt it as requlred by law. Held, that the direction of a verdict of 
not guilty on the second count did not preclude a conviction on the first 
count for inconslstency. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 2098-2101 ; 
Dec. Dlg. § 878.*] 

In Error to the District Court of the United States for the Dis- 
trict of Nebraska; Thomas C. Munger, Judge. 

Fred A. Corbin was convicted of violating Pen. Code, § 225, pro- 
hibiting embezzlement by a postmaster, and he brings error. Af- 
firmed. 

F. A. Peterson, of Lincoln, Neb. (R. S. Mockett, of Lincoln, Neb., 
on the brief), for plaintifï in error. 

A. W. Lane, Asst. U. S. Atty., of Lincoln, Neb. (F. S. Howell, 
U. S. Atty., of Omaha, Neb., on the brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

HOOK, Circuit Judge. Corbin was convicted and sentenced for 
violating section 225 of the Pénal Code, which provides that: 

'"Whoever, being a postmaster or other person employed in or connected 
wlth any branch of the iwi^tal service, shall • » * couvert to his own usé 
• • • any money, or property coming into his hands or under lils control 

♦For other eues «ee «ame tbplc '& S numbib In Dee. k Am. Digs. 1907 to date, & Rep'r Index»» 
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in any manner whaterer, in the exécution • * * of his office, employ- 
ment, or service, • • • shall be deemed guilty of embezzlement." 

The first count of the indictment under which the conviction was 
had charged that the accused was a postmaster at a place named, that 
as such postmaster he was connected with the postal service of the 
United States, and that he unlawfully, knowingly, and feloniously 
converted to his own use and embezzled a specified sum of money be- 
longing to the United States, which "came into his hands and under 
his control in the exécution and by virtue of his said ofiSce as post- 
master." 

[1] The accused contends that the count of the indictment is fa- 
tally defective because it does not charge that he had lawful posses- 
sion of the money "in a fiduciary capacity at the time of the corner 
sion." In other words, it is claimed that an affirmative averment oi 
possession at the précise time of conversion is necessary to négative 
a trespass or larceny. We think the point is without merit. The 
charge contains ail the elemental ingrédients of the statutory offense. 
It was sufficient to inform the accused of the charge he had to meet, 
and to protect him from further prosecution after conviction or ac- 
quittai. Everywhere written expressions must be read and under- 
stood with natural implications, and even in an indictment for crime 
it is not necessary to négative everything that may be ingeniously 
suggested in défense. Hère the charge was that while the accused 
was a postmaster he unlawfully and feloniously converted to his own 
use money of the United States which came into his hands by virtue 
of his office. According to common understanding that means the 
money was in his officiai possession when it was converted. If in fact 
the custody so changed in some way that his act was larceny, in- 
stead of embezzlement, it was a matter of défense. In Claassen v. 
United States, 142 U. S. 140, 12 Sup. Ct. 169, 35 L. Ed. 966, which 
involved an indictment under section 5209, Rev. Stat. (U. S. Comp. 
St. 1901, p. 3497), the court said : 

"Ttiere can be no doubt of the sufflciency of the flrst count on which the 
défendant was convicted. It avers that the défendant was président of a na- 
tional banklng association, that by virtue of his office he received and took 
into his possession certain bonds (fuUy described), the property of the associa- 
tion, and that, with Intent to injure and defraud the association, he em- 
bezzled the bonds and converted them to his own use. On princlple and précè- 
dent, no further averment was requisite to a complète and sufficient descrip- 
tion of the crime charged.'' 

See McBride v. United States, 42 C. C. A. 38, 101 Fed. 821 ; Clém- 
ent V. United States, 79 C. C. A. 243, 149 Fed. 305 ; Smith v. United 
States, 85 C. C. A. 353, 157 Fed. 721. 

[2] In the second count of the indictment the accused was charged 
with embezzling the same amount of money which he had in his of- 
ficiai possession or custody, by failing to remit or deposit it as re- 
quired by law. In submitting the case to the jury the trial court with- 
drew this charge from their considération and directed an acquittai. 
It is now contended that the verdict of guilty on the first count and 
not guilty on the second "is inconsistent and répugnant, and there- 
fore void." 'If we could assume that the money described in the 
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two counts was tlie same, which we cannot do, because the évidence 
is not before us, a common instance of charging in separate connts 
différent ways of committing the same offense would be presented, 
Caha V. United States, 152 U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415. 
In siich a case the withdrawal of one count, by directing a verdict 
at the final snbmission of the case, does not aft'ect the other. Hère 
there was a single verdict covering both counts, not a prior acquittai 
of the same oft'ense, and the rights of the accused were not prej- 
udiced. 
The judgment is affirmed. 



In re STIIEATOR METAL STAMPIXCx CO. 

AMERICAN WOOD WOKKrN(î MACHINERY CO. v. RASMUSSEN et al. 

(Circuit Court of Appeals, Seventli Circuit. April 15, 1013.) 

No. 1,919. 

Bankrtiptcy (§ 440*.l — Review — I'etition fotî Meciiaxkî's Lien — "Rank- 

RUPTCY RKOCEEDINQ"— "CO.N'THOVEBSY AbISING IN A BaNKRCPTCY PbO- 

CEEDING." 

A elaiiu iigainst a bankrupt's estate aiM for a tnecbanic's lien tlierc- 
for on tlie l)anliruiit's asscts is a "bankruptc.y proceeding," ami not a 
"eontroversy arlsiiig in a bankruptey proceeding'' ; and lience an order 
of tlie District Court denying an application for a lieu was revlewable 
only by appeal, as provided by lîankr. Act July 1, IS'JS, c. 541, § 25a, 
30 Stat. 553 (U. S. Comp. St. 1901, p. 3432), and not by pétition to re- 
vise in niatter of law, uuder section 24b. 

|Ed. Note. — For otlier cases, see Bankruptey, Cent. Dig. § 915; Dec. 
Dig. § 440.* 

For otber définitions, see Woi'ds and l'brases, vol. 1, pp. 703, 704. 

Appeal and review in bankruptey cases, see note to In re Kggert, 43 
C. C. A. 9.] 

Pétition to Review and Revise an Order of the District Court of the 
United States for the Eastern Division of the Northern District of 
Illinois. 

In the matter of the Streator Métal Stamping Company, bankrupt. 
Original pétition by the American Wood Working Machinery Com- 
pany to review and revise an order of the District Court denying pe- 
titioner's application for a mechanic's lien on the bankrupt's assets, 
and sustaining the objections of Mark C. Rasmussen and A. E. Goetz- 
maini, trustées in bankruptey. IMotion to dismiss the pétition to review 
and revise sustained. 

William C. Jones and John C. Farwell, of Chicago, 111., for the mo- 
tion. 

Elmer H. Adams, Dwight S. Bobb, and Asa G. Adams, ail of Chi- 
cago, 111. (James B. Wescott, of Chicago, 111., of counsel), opposed. 

Before BAKER and KOHESAAT, Circuit Judges, and ANDER- 
i^ON, District Judge. 

•For other ca-ses see same topic & § nu-viber m Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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ANDERSON, District Judge. This is a pétition to revicw and re- 
vise in matter of law an order of the District Court for the Northern 
District of Illinois, in bankruptcy. On motion to dismiss. 

The pétition to review and revise sets forth that on the 7th day of 
October, 1911, the Streator Métal Stamping Company, a corporation, 
was adjudged a bankrupt ; that the cause was duly referred to the 
référée, and on November 7, 1911, the respondents were duly elected 
trustées of the estate of said bankrupt; that on the 7th day of No- 
vember, 1911, the petitioner filed with said référée its pétition, setting 
forth that the bankrupt was indebted to it in the sum of $2,845.15, for 
which it claimed a mechanic's lien, and prayed that it be adjudged to 
hâve such lien upon the property of the bankrupt ; that on the 7th day 
of December, 1911, the trustées filed their ansvver to said pétition, in 
which, among other things, they admitted that the said claiin was due 
and owing to said petitioner by the bankrupt, but denied the right of 
petitioner to a mechanic's lien, and denied the right of petitioner to a 
preferred claim against the assets of said bankrupt ; that a hearing 
was had before said référée upon said pétition and answer, upon a 
stipulation of facts, and upon testimony and exhibits; that on May 
12, 1912, the said référée filed bis report and findings on said pétition 
and answer ; that said report and findings came on to be heard before 
the District Court upon a pétition to review said findings, and on June 
24, 1912, an order was entered by the court in said cause that the 
prayer of said pétition for a mechanic's lien be denied, and that said 
pétition be dismissed. The pétition to review and revise then sets out 
the alleged errors of the court complained of by the petitioner, and 
concludes as f oUows : 

"Your petitioner tlierefore prayn that .said order so entered by the Dis- 
trict Court on the 24th duy of .lune, A. D. 1912, be set aside and held for 
luuight, and said order be reviewed and revlsed in niatters of law, .so as to 
adjudge your petitioner to liave a lien for its said debt upon the property 
and assets of said Streator Métal Stamping Company, bankrupt, superior to 
the rights of otlier creditors, and that it luay hâve such other proper equity 
and relief as to this court seems fit." 

The trustées filed an answer in this court to the pétition to review 
and revise, and asked that the pétition be dismissed. 
Section 24b of the Bankrupt Act provides : 

"The several Circuit Courts of Appeal shall hâve jurisdiction lu equity, 
either interlocutory or tlnal, to sujunintend and revise in matter of law the 
proceedings of the several Inferior courts of bankruptcy within their jurisdic- 
tion. Such Power shall be exercised on due notice and pétition by any party 
aggrieved." 

Section 25a of the act provides: 

"That appeals, as In equity cases, niay be taken in bankruptcy proceedings 
from the courts of bankruptcy to the Circuit Courts of Appeals of the United 
States, and to the Suprême Courts of the territories, in the following cases, 
to wit: * • * 

"3. Froin a judgment allowlng or re,1ecting a debt or claim of ?500 or over." 

Respondents insist that petitioner 's remedy was by appeal, under 
section 25a, and not by pétition to review and revise, under section 
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24b. In this contention respondents are fully sustained by two récent 
décisions of the Suprême Court. 

In Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 
Ann. Cas. 1008, it was held that where a créditer présents a claim to 
the trustée, joined with a statement that he has security upon the estate 
which it is his purpose to maintain and upon which he is entitled to 
priority, he institutes a proceeding in bankruptcy, as distinguished froni 
a controversy arising in the course of bankruptcy proceedings, and an 
appeal lies to the Circuit Court of Appeals under section 25a. 

And in Matter of Loving, 224 U. S. 183, 32 Sup. Ct. 446, 56 L. Ëd. 
725, it was held that a daim against a bankrupt's estate for the amount 
thereof and for a hen therefor on the assets of the estate is a bank- 
ruptcy proceeding, and not a controversy arising from the bankruptcy 
proceeding, and that as an appeal from an order allowing the claim and 
lien to the Circuit Court of Appeals is under section 2Sa, and that one 
who is entitled to an appeal imder section 25a is not entitled to a re- 
view under section 24b. 

The motion to dismiss the pétition to revievv and revise should be 
sustained,; and it is so ordercd. 



C0>;TINENTAL & COMMKIUnAL TRUST & SAVINGS BANK et al. T. 
COUKi" BROS. COXST. CO. et al. 

(Oironit Conrt of Appeals, Nlnth Circuit. May 19, 1913.) 

No. 2,264. 

Appeal axd Error (§ ."2.-i*)— Parties — Joinder— Severance. 

Under the ru le that, where a decreo is joint, ail the parties against 
vvhom it was rendered inust join, or the appeal will be dismissed, where 
a decree establishing certain mechanics' liens was rendered against sev- 
oral défendants, and only two of them appealed, and it did not appear 
fhîit any of the other défendants joiued in the appeal, or were notified 
to at)pear and failed to do so, or that the court granted an appeal to 
;il)pellants alone as to their own interest, the appeal would be disiuissed. 

|Ed. Note. — For other cases, see Appeal and Kjrror, Cent. Dig. §§ 1796, 
t7ilS^-]S0,ï; Dec. Dig. § .':!2.'i.*] 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho; Frank S. Dietrich, Judge. 

Action by the Corey Bros. Construction Company to foreclose a 
mechanic's lien on an irrigation System, the property of the défendant 
Big Lest River Irrigation Company, in which the Union Portland 
Cernent Company intervened to foreclose a lien for material, against 
the Continental & Commercial Trust & Savings Bank and Frank H. 
Jones, trustées under a mortgage to secure bonds, and others. From 
a decree in f avor of complainants, and decreeing that complainants' 
liens were prior to the mortgage, the Continental & Commercial Trust 
& Savings Bank and Frank H. Jones appeal. Dismissed. 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Mayer, Mayer, Austrian & Platt. and Amos C. Miller, ail of Chi- 
cago, 111., and Richards & Haga, o£ Boise, Idaho, for appellants. 
H. H. Henderson, of Ogden, Utah, for appellees. 

f:iefore GILBERT, ROSS, and HUNT, Circuit Judges. 

PER CURIAM. Corey Bros. Construction Company, a Utah cor- 
poration, filed in the court below a bill to foreclose a mechanic's lien 
upon an irrigation .System, the property of the défendant Big Lost 
River Irrigation Company, an Idaho corporation. The American 
Trust & Savings Bank, now the Continental & Commercial Trust & 
Savings Bank, and Frank H. Jones, both of Illinois, trustées named 
in a deed of trust relating to bonds issued in connection with such 
irrigating System, were also made défendants. The Union Portland 
Cément Company of Utah intervened, and prayed for th€ foreclosure 
■of a lien for material furnished through the complainant to the Big 
Lost River Company. 

Other défendants were Nephi and Ephriam Hansen, copartners 
as Hansen Bros., K. L. Molen and R. E. Kutler, copartners as Molen 
& Kutler, J. W. Curd and N. Foss, copartners as Curd & Foss, K. L. 
Molen and Jesse Molen, copartners as Molen & Molen, David Cham- 
berlain and Thomas Chamberlain, copartners as Chamberlain Bros., 
Frank Hess, S. H. Walton, F. L. Pinney, William Mooney, and Frank 
H. Jones, who claimed liens as subcontractors under the complainant. 

The bill prayed for a decree that the lien of complainant be fixed 
upon ail the property of the Big Lost River Irrigation Company, that 
in default of payment of sums claimed the property of the défendant 
Company be sold and the proceeds applied to the payment of the con- 
tract and lien, that a receiver be appointed, and that the interests of 
the défendants American Trust & Savings Bank and Jones be decreed 
to be inferior and subséquent to complainant's claims. 

As the resuit of trial a decree was made in favor of complainant 
for the amount of its claim, and in favor of the intervenor, awarding 
to them first liens and fixing their respective liens as ahead of those 
of the Bank & Trust Company, heretofore named, and superior to and 
prior to any of the claims or liens of the other défendants hereinbefore 
named. 

Sale of the property of the Irrigation Company was ordered, unless 
payment was made by it or by any of the other défendants. Equity 
of rédemption of the défendants was to be forever barred, and terms 
of sale were prescribed in détail, the purchaser to hold the property 
free from ail the liens of ail the parties to the suit. 

From this decree, rendered December 27, 1912, the Continental & 
Commercial Trust & Savings Bank and Frank H. Jones, trustées, ap- 
pealed. Appeal was allowed March 26, 1913. It does not appear 
that any of the other parties défendant against whom the decree is 
rendered join in the appeal, or that they or any of them were notified 
to appear, and that they or any of them had failed to appear, or, if 
appearing, had refused to join in the appeal. Such a situation com- 
pels us to order a dismissal of the appeal. 
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The Suprême Court, in Masterson v. Herndon, 77 U. S. (10 Wall.) 
416, 19 L,. Ed. 953, held that it was established that, where the decree 
is joint, ail the parties against whom it is rendered must join in the 
appeal, or it will be dismissed. The court said: 

■•^Ye thluk tliere sliould be a written notice and due service, or the record 
slioiiid show hi.s iippearance and refusai, and that the court on that ground 
Krinited an appeal to the party who prayed for it, as to his own interest. 
Sueh a proceeding would reniove the ob.iectious made to perniitting ono to 
api)eal without joiuing the otlier; that is, it would enable the court below to 
exécute its decree, so far as it could be executed, ou the party who refused 
to .loin, and it wouUl estop that party from bringing auother appeal for the 
sanie niatter. The latter point is one to which thls court has always at- 
tached much importance, and it has strictly adlierpd to the rule under which 
tliis case niust be dismissed, and also to the gênerai proposition that no de- 
cree ean be appealed from which is not final, in the sensé of disposiug ot the 
whole matter in controversy. so far as it has been possible to adhère to it 
without hazardlng the substantial rights of parties interested." Hardee v. 
Wilson, 146 U. S. 179, 13 Sup. Ct. SJ), 36 L. VA. 033; Sipperley v. Smith, 
155 U. S. 80, 15 Sup. Ct. 15, .30 L. Ed. 79; Loveless v. Kansom, 107 Fed. 
(!26, 40 C. C. A. 515; Provident Life & Trust (\y v. Camden et al., 17T 
Fed. S.14, toi C. C. A. 68; Ibbs v. Archer, 185 Fed. 37. 107 C. C. A. 141; 
Grand Island & W. C. K. Oo. et al. v. Sweene.r, 103 Fed. 342, 43 O. C. A. 255. 

Holding, therefore, that we are without jurisdiction, the appeal will 
be dismissed, without préjudice to another appeal on a record not 
liable to the objections made to this. 



THE CITY OF ST. JOSKriI. 

(Circuit Court of Appeals, i^lighth Circuit. April 21, 1912.) 

Ko. 3,824. 

Evidence (§ ;!54'') — Books or Account — Okiginal Fmry. 

In uiaking repairs on a .steamboat, the foremeu of the différent gangs 
of workmen each day eutered on a blaekboard or slate the items of the 
day's uiaterial and labor, or kept them by vi-ritten memoranda which 
they subuiitted to the contraetor's bookkeepers. who testified that at the 
close of each day they transcribed the items from the blaekboard, slate, 
or memoranda into the books, when the blaekboard and slate were cleaned 
for tbe next day's entries, aud the memoranda returned to tlie foreman 
or discarded. Generally the Items of materials were put on tlie blaek- 
board or slate, and tbe time of the workmen in time books which were 
not preserved. Tbe foremen testified that their dally entries and reports 
were correct, and the bookkeepers that they were correctly transcribed 
into the books. The accouiit as originall.v kept contained some false 
items, but thèse were tull.v purged before tbe proceeding was hegun. 
lieXil that, the entries in the books having beeu snbstantially contem- 
poraneous with the facts to which they related and the facts having been 
established by oral proof, the books were admissible, and not subject to 
an objection that they were not books of original entry. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1432-1483 ; Dec. 
Dig. § 354.*] 

Appeal from the District Court of the United States for the East- 
ern District of Arkansas ; Jacob Trieber, Judge. 

lyibel in admiralty by M. E. West, trustée in bankruptcy of cer- 
tain contractors, against the steamboat City of St. Joseph, to recover 

•For other cases .see same topic & § number in Dec. & Am. Digs. 1.907 to date, & Rep'r Indexes 
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for repairs. From a decree for libelant, the Planters' Packet Com- 
pany appeals. Affirmed. 

Allen Hughes, of Memphis, Tenn., for appellant. 
John I. Moore, W. R. Satterfield, J. M. Vineyard, R. B. Campbell, 
Edwin Bevens, and Léo J. Mundt, ail of Helena, Ark., for appellee. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

HOOK, Circuit Judge. This is an appeal from a decree for a bal- 
ance due contractors for the repair of a steamboat. The contractors 
became bankrupt, and the libel in admiralty was filed by the trustée 
in bankruptcy. The appellant, the ovvner of the vessel, contends that 
the book account of the work was dishonestly kept, in that it was 
padded with false items, that the books of the contractors which 
were received in évidence were not books of original entries, and, 
generally, that the proof was insufficient to establish the dcmand. 

It is true that the account as originally kept contained some false 
items ; but we think it was f ully purged of them before the proceeding 
was begun. That there were others was affirmatively disproved by 
the évidence. The verity of the book account was established by the 
testimony of the foremen who had charge of the différent gangs of 
men engaged on the work and the bookkeepers who made the entries 
in the books. The former testified that each day they entered upon 
a blackboard or slate the items of the day's material and labor, or 
kept them by written memoranda which they submitted to the book- 
keepers. The latter testified that at the close of each day they tran- 
scribed the items from the blackboard, slate, or memoranda into the 
books, and when that was done the blackboard and slate were cleaned 
for the next day's entries, and the memoranda returned to the fore- 
men or discarded. Generally the items of materials were put on the 
blackboard or slate, and the time of the workmen in time books, 
which were not preserved. The foremen testified that their daily en- 
tries and reports were true and correct, and the bookkeepers testi- 
fied that they were correctly transferred to the books. The entire 
account sued upon was covered by the testimony in that way. 

We think the books were properly received in évidence, and that 
there was ample proof of the demand. To be of practical value in 
the administration of justice, rules of évidence relating to the business 
affairs of men should take account df their usages and customs. The 
course pursued by the contractors in obtaining the items for entry 
in their books is not unusual in such work. Some method of transfer 
of information as to the material and labor from the scène of the 
work to the office was necessary. The one adopted was natural, effi- 
cient, and practical, and the entries in the books were in due course 
of the business and conformed suifficiently to the times of their occur- 
rence. The entries were substantially contemporaneous with the facts 
to which they relate, and, besides, their accuracy was established by 
oral proof. 

The decree is affirmed. 



286 205 FEDERAL KEPOKTEK 

STEVENSON V. SHALCROSS et al. 

SHALCROSS et al. v. STEVENSON. 

(Circuit Court of Appeals, Thlrd Circuit. Marcli 22, 1913.) 

No. 1,683. 

1. Patents (§ 328*) — Validity— Door Fbame. 

The Stevenson patent, No. 817,199, for a door frame, the distinctlve 
feature of vvhicli is an angle-irou brace Connecting the lower ends of 
the side janibs, to be imbedded In a concrète floor, is void for lack of 
patentable invention. 

2. Patents (§ 328*) — Validity and Infeingemekt— Dock Mecicanism for 

CoLD .Storage Room. 

The Stevenson patent, No. 812,377, for door frames and meclianlsni 
for alr-tight conipartuients, consistlng of devices relatiug to the doors 
and shutlers of cold storage roouis having an overhead trolley to carry 
the load in and out of the room, held void for lack of Invention as to 
claims 1, 2, 3, and T, and not Infringed as to clalms 4 and 5. 

Appeal f rom the District Court of the United States for the Easteni 
District of Pennsylvania ; John B. McPherson, Judge. 

Suit in equity for infringement by Samuel Price Stevenson against 
Jesse Shalcross and others. Decree for défendants as to one patent, 
and complainant appeals. Affirmed. Decree for complainant as to 
second patent, and défendants appeal. Reversed. 

Henry N. Paul, Jr., and Jos. C. Fraley, both of Philadelphia, Pa., 
for complainant. 

James L. Norris, Jr., of Washington, D. C. (John P. Croasdale, of 
Philadelphia, Pa., of counsel), for défendants. 

Before GRAY and BUFFINGTON, Circuit Judges, and RELL- 
STAB, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, Stevenson, 
the grantee of two patents capable of conjoint use, charged the de- 
fendants Shalcross with infringement thereof. On final hearing the 
court held and decreed the first patent, viz., No. 817,199, granted April 
10, 1906, for a door frame, void. Whereupon Stevenson appealed. 
It also held and decreed claims 4 and 5 of the second patent. No. 812,- 
377, granted February 13, 1906, "for improvements in door frames, 
doors, and adjunctive mechanism for air-tight compartments," valid 
and infringed, and that claims 1, 2, 3, and 7 were invalid. Where- 
upon the Shalcrosses appealed. 

[1] Turning to the first patent, we note that it "bas for its object 
the firm bracing of the lower ends of the door jambs and the provid- 
ing for a substantial threshold to be formed integrally with the con- 
crète floor." The means suggested for accomplishing this purpose 
consist of "a door frame having the jambs thereof connected to one 
another at their lower ends by one or more bars, preferably angle- 
irons, adapted to be imbedded in and covered by a concrète floor." 
Stated in simple ternis, the disclosure, for which the patentée claims 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a monoply, was the bracing of the lower ends of door jambs by 
angle-iron. Does this involve patentable novelty, or was it one of 
those clever expédients which naturally follow the development and 
needs of the industry to which it pertains? The court below was of 
opinion the device lacked patentability, and we hâve reached the same 
conclusion. Sinking in the ground a transverse anchor block to keep 
a fence post in line, and of a ground sill to keep the sides of a gâte 
frame true, are common expédients. Examples thereof may be seen 
in fence and gâte patents. When it was desired to use a brace in con- 
crète, there was no more patentable novelty in the conjoint use of 
concrète and steel than there was in oth^r forms of construction work. 
Indeed, we think the language of the patentée himself in his testimony 
has very happily, if unconsciously, accorded his device its just meas- 
ure, when, in giving an account of its origin, he said : 

"Owing to puzzling difflcultîes arlsing when instalUng some doors of the 
same size and klnd, in the same building, prier to that time, I decided to 
adopt this expédient of angle-irons Connecting the lower ends to avold those 
troubles, and the expédient was very satisfactory." 

In other words, when the difficulty was appreciated, its solution was 
at hand in the shape of a very simple mechanical expédient. 

[2] The other patent. No. 812,377, concems storage chambers pro- 
vided with a suspended rail on which a grooved wheel carrying the 
load for storage travels. For obvious mechanical reasons the horizon- 
tal swing of the door prevents the use of a slit in such door for the 
suspended track rail. It was therefore customary in the prior art to 
provide a small opening above the door in which the track was located 
and the grooved wheel ran. This opening was provided with a small 
door or shutter hung on hinges from the top and provided with a nar- 
row slit for the track rail, and was adapted to swing eut and up. 
Thèse two doors were connected by a cord, which, without entering 
into détails, it suffices to say so operated that when the large door was 
opened it pulled the small door open and up. As the tension on the 
cord was released by the closing of the large door, the small door 
dropped by gravity. Such devices were ail shown in the Armour door. 
which the court found, and rightly so, antedated the patent. On this 
gênerai form of construction the patentée sought, inter alla, to im- 
prove by the device embodied in the third claim, by "having the shut- 
ter Project downwardly into the port, so that it is overlapped by the 
upper edge of the door." As to this obviously merely mechanical ex- 
pédient, we agrée with the court below that : 

"The overlapping lip was so old and well known that no invention was 
required to employ it hère." 

His other device is thus described in the spécification: 

"This invention relates to doors for air-tlght apartments, and more par- 
ticularly to those used for eold storage apartments, and has for its objeet the 
faelUty of entrance and exlt from such apartments with the least duratloii 
of opening of the door and the facllity of introducing and removing objects by 
a trolley and suspended railway with a prompt opening and air-tight closing 
of the door and facility of adjusting the door frame to any imperfections in 
the form of the door." 
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The gênerai means for carrying it out are disclosed as follows: 

"To tiiis end this invention consists in an iiuproved construction of ad- 
justable door franie and doors fltting tliereto and to tlie suspended rail and 
positively connected nicans of opening said doors aud closiug tliem, as liere- 
inafter described." 

The means disclosed are described in the fourth claim as "actuating 
mechanism, substantially as set forth, operatively Connecting said 
shutter with said door, whereby the shutter is positively opened and 
closed by the movement of the door in opeuing and closing," and in 
claim 5 as "a positive means of opening and closing said shutter f rom 
the motion of the door, and arranged to close shutter before closing 
the door and to open the door before opening the shutter." In other 
words, the device interposed between the door and the shutter so pos- 
itively connected the two that "from start to finish of opening or clos- 
ing the apartment, this intermediate niechanism alone controUed and 
actuated the shutter, and fi'om its structure was constrained so to do 
by the movement of the door." In other words, the shutter made no 
move that was not caused by the intermediate mechanism, and the door 
exerted no control over the shutter save through such intermediate 
niechanism; or, to put it in another way, this mechanism interposed 
l)etvveen the door and the shutter made of the two a composite unitary 
operative structure, operatively dominated by the opening or closing 
of the door. 

This is stated in the spécification, where, substituting names for let- 
ters, the patentée in effect says : The remaining part of the slot 26 is 
in a circumferential direction, so that the small door is only operated 
at such time relatively to the large door as to ahvays close the small 
door before the upper part of the large door contacts with the lower 
end or lip of the small door and to move the large door clear of the 
.-nnall door before the latter commences to open. Comparing this ad- 
vance, which \ve assume for présent purposes involved invention with 
the prior Armour structure, it will be seen that each of the two, when 
the large door is opened, constrain the opening of the small door by, 
to use the phraseology of claim 4, an "actuating mechanism * * * 
operatively Connecting said shutter with said door, whereby the shut- 
ter is positively opened" by the movement of the door in opening. 
But hère the resemblance ended, for when it came to closing the door 
the cord of the Armour device was not an actuating mechanism oper- 
atively Connecting shutter and door, whereby the former is positively 
closed by the movement of the latter in closing. 

It follows, therefore, that in providing an intermediate Connecting 
mechanism of such a character that the motion of the large door, 
working through such intermediate mechanism, compelled the final 
and therefore the efl^ective closure of the small door, the patentée dis- 
closed the advance wherein the patentability of bis device must lie. 
Tliat such an advance involved invention, we will,' for présent pur- 
]Mses, assume; but it will be obvious that the field for advance in that 
regard was narrow, and the claims must be so construed as not to 
prevent other inventors from accomplishing final and effective closure 
by other means. And this, it strikes us, is what the défendant has 
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donc. It is true that, in common with Armour and the patentée, he 
has a Connecting mechanism, intermediate the door and shutter, of 
such character that when the door is opened the shutter opens per- 
force. But it is equally true that, when it cornes to the final and ef- 
fective closure of the shutter, such final closure is, just as in Armour, 
effected, not by the Connecting mechanism, but by the direct engage- 
ment of the large door. Before this final, culminating act of closure, 
the défendants' intermediate machinery is no longer afîfected by the 
closing of the door. Physically and functionally, therefore, such actu- 
ating mechanism as the défendant employs is not, in the words of the 
claim : 

".\ctuatlng mechanism * * * operatively Connecting said sliutter witli 
sald door, whereby the shutter is positively closed by the movement of the 
door in closing." 

We are not moved by anything appearing in this record to hold the 
court below made an undue use of discrétion in refusing the with- 
drawal from issue of daims 1 and 2. 

It therefore follows, from the views set forth in the foregoing opin- 
ion, that in so far as the decree below adjudged the two claims of pat- 
ent No. 817,199, and claims 1, 2, 3, and 7 of patent No. 8I2,'377, were 
invalid, the same must be afïirmed, and in so far as the said decree 
held claims 4 and 5 of patent No. 812,377 were infringed, the decree 
must be reversed, and the case remanded, with directions to enter a 
decree dismissing the bill, with costs in this court and the court below. 



In re MYERS-WOLF MFG. CO. 

KUHN V. GUILD. 

(Circuit Court of Appeals, Third Circuit. May 21, 1913.) 

No. 1,740. 

Bankbuptcy (§ 266*) — rROPERTT Vesting in Trustée — Sale — Patents — Ap- 
plications. 

Bankr. Act July 1, 1898, c. 541, § 70, cl. a2, 30 Stat. 565, 566 (U. S. 
CoMp. St. 1901, p. 3451), vests in a bankrupt's trustée ail interests, pat- 
ents, and patent rights owned by tlie banlirupt, and clause a5 ail prop- 
erty whlch, prior to the flllng of the pétition, the bankrupt could by any 
means hâve transferred. Held, that the trustée on hls appointment be- 
caine vested with patents and applications therefor owned by the bank- 
rupt, and the same haviug been sold with other property by the bank- 
rupt's receiver, concurred in l)y the trustée on his appointment, and the 
sale having been confirmed by the référée, a joint transfer by both vested 
the bankrupt's entire property in them in the purchaser, who would 
therefore be requlred to complète the purchase. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 266.*] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; John Rellstab, Judge. 

In the matter of bankruptey proceedings of the Myers-Wolf Manu- 
facturing Company. Proceeding by Frederick F, Guild, trustée, to 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Sep'r Indexes 
205 F.— 19 
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compel Isadore Kuhn to comply with liis contract to purchase certain 
machinery and other chattels of the bankrupt, including several pat- 
ents and applications therefor. From an order in favor of the trustée, 
the purchaser appeals. Affirmed. 

Bilder & Bilder, of Newark, N. J., for appellant. 
Roland D. Crocker, of Newark, N. J., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. On November 21, 1910, Fred- 
erick F. Guild, who was then the receiver in bankruptcy of the Myers- 
Wolf Manufacturiiig Company, acting under an order of the court 
below, sold certain machinery and other chattels of the bankrupt, and 
sold also several patents and applications for patents; the latter be- 
ing struck down to Isadore Kuhn for $1,162.50. Upon the receiver's 
return the court confirmed the sale on November 25th, and ordered the 
proper conveyance to be made. This has not been done, because Kuhn 
has paid only $300 on account, having declined to make good the rest 
of his bid; his reason for noncompliance being a doubt concerning 
a receiver's power to make title to such property as patents and ap- 
plications for patents. In order to quiet the doubt, Guild (who quali- 
fied as trustée soon after the sale) asked the référée for authority to 
exécute a conveyance as trustée in confirmation of what he had done 
as receiver. After notice to creditors, the référée made the desired or- 
der on March 21, 1911, and the trustée attempted to carry it out, ten- 
dering the conveyance to Kuhn and demanding payment. But Kuhn 
persisted in refusing, and Guild applied again to the référée, asking 
for an order expressly directing compliance. A rule to show cause 
was granted in October,* 1911, and after testimony taken and a hear- 
ing had in the following January the référée made the rule absolute, 
and ordered Kuhn "to pay forthwith to the said receiver the sum of 
$862.50, together with interest thereon from March 21, 1911." Upon 
Kuhn's demand this order was certified to the District Court for re- 
view, where it was affirmed on December 14, 1912. This order of 
affirmance has been brought before us both by appeal and by pétition 
to revise, but as we hâve not been asked to détermine which is the more 
appropriate proceeding we shall pass that question sub silentio. 

Objection is now urged, inter alla, to several asserted irregularities 
of procédure that antedated the sale; but thèse will not be considered. 
They should hâve been brought to the District Court's attention before 
the sale wàs confirmed, or perhaps by direct attack on the order of 
confirmation. They cannot be objected to collaterally and by indirec- 
tion. But we think it is proper in the présent proceeding to raise the 
question whether the receiver's sale, or the subséquent confirmatory 
order, authorized Guild to transfer to Kuhn anything valuable for 
which he should now be obliged to pay. Obviously, if Kuhn has not 
acquired the bankrupt's title to the patents and the applications, he is 
not bound by his offer ; his money is the équivalent of what he bid 
for' at the sale, and if he cannot be clothed with the title he bid for, 
he should not be compelled to part with the price. Under the fore- 
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going facts, the receiver and the trustée both offering to join in the 
conveyance, we do not think it necessary to décide whether this kind 
of property can be validly transferred at a receiver's sale. On this 
question the cases differ. Several district courts hâve considered it 
(Re McDonnell [D. C. lowa] 101 Fed. 239; Re Dann [D. C. 111.] 129 
Fed. 495 ; and Re Cantelo Mfg. Co. [D. C. Me.] 185 Fed. 276) ; and 
there is a dictum by the Court of Appeals of the First Circuit in Fisher 
V. Cushman, 103 Fed. 860, 43 C. C. A. 381, 51 L. R. A. 292. We shall 
not discuss thèse décisions; they contain excellent and careful exam- 
inations of the question from several, and in sonie respects from op- 
posing, points of view Our own opinion is briefly this : 

Section 70 of the bankruptcy act, either by clause a2 or by clause 
a5 (Act July 1, 1898, c. 541, 30 Stat. 565, 566 [U. S. Comp. St. 1901, 
p. 3451]), vests in the trustée the bankrupt's interest, both in patents 
and in applications for patents. Clause 2 ("interests in patents, patent 
rights * * * )" and clause 5 ("property which prior to the filing 
of the pétition [the bankrupt] could by any means hâve transferred") 
are so inclusive in their scope that we do not see how any valuable 
interest of a bankrupt, either in an application or in a patent, can pos- 
sibly escape them both; and we think it unimportant to détermine 
which of the two clauses should be regarded as the more effective. In- 
tangible rights — such as a license to sell liquor (Re Becker [D. C. Pa.] 
98 Fed. 407; Fisher v. Cushman [C. C. A.] 103 Fed. 860, 43 C. C. A. 
381, 51 L. R. A. 292; Re Wiesel [D. C. Pa.] 173 Fed. 719) ; a license 
to use a market stall (Re Emrich [D. C. Pa.] 101 Fed. 231); and a 
seat on a stock exchange (Re Page [D. C. Pa.J 102 Fed. 746, affirmed 
[C. C. A. 3d Circuit] 107 Fed. 89, 46 C. C. A. 160, 59 L. R. A. 94, 
affirmed s. c, 187 U. S. 596, 23 Sup. Ct. 200, 47 L. Ed. 318)— bave 
been held to be the subjects of sale in bankruptcy ; and we see no in- 
superable difficulty in selling a bankrupt's interest in an application 
or in a patent. If an application is not an interest in a patent, although 
the issue of a patent is the very object of the application, and if it is 
not property of any kind, although buyers are often found who are 
willing to pay a good deal of money for the right, it is not easy to see 
where the right arising out of an application should be classified. 
Moreover, Congress has expressly recognized it as valuable, for sec- 
tions 4895 and 4898 of the Revised Statutes (U. S. Comp. St. 1901, 
pp. 3385, 3387) authorize the transfer of the right and indicate a meth- 
od of transfer. It may be, also, that section 70 of the Bankruptcy Act 
has provided an additional method of transferring the inchoate right, 
namely, by opération of law in invitum, and that such method may be 
effective where the inventor has not himself assigned such right; but 
we need not décide this particular point in the présent case, involving 
as the point does the further question how the additional method might 
be made effective against an unwilling inventor. Thèse matters do 
not require considération now, for the manufacturing company is not 
the inventor, but the assignée of the inventor; and the applicant's 
inchoate right has therefore passed from him by his voluntary act. 
If the receiver's sale was not effective to pass the title, the confirm- 
atory order to the trustée cures the defect. 
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When Guild shall hâve conveyed to Kuhn the bankrupt's interest 
jn the patents and in the applications, Kuhn will hâve received ail he 
bid for and ail he is entitled to receive. In substance, therefore, the 
order appealed from is right; but \ve shall modify it slightly, so as to 
provide that Guild, both as receiver and as trustée, first tender to Kuhn 
a conveyance of the patents and the applications in question, and there- 
upon that Kuhn pay the sum specified in the order of the District 
Court. 

Thus modified, the order is affirmed. 



TJNITKD STATES v. PATTERSON et al. 

(District Court, S. D. Ohio, W. D. B'ebruary 3, 1913.) 

Ko. 862. 

1. Monopolies (§ 12*) — Riohts Given .by Patent— Anti-Trust Act. 

Both the patent laws and the Sherman Anti-Trust Act (Act .Tulv 2, 
1890, c. 647, 26 Stat. 209 [V. S. Comp. St. 1901, p. 3200]) were enacted 
imder eonstitutional autliorlty, and they must be construed together, 
glving full force and effect to each so far as that may be done. That 
a patentée, by puttlng hls invention to vise, has beconie entitled to a 
monopoly in Its manufacture and sale, and that hls conipetltors in Inter- 
state commerce therein are infringers of liis patent, does not give him 
a right to resort to inethods of unfalr compétition to force the conipetl- 
tors out of business; and such action, pursuant to a conspiracy or com- 
bi nation, is in restralnt of Interstate commerce, and m violation of the 
Anti-Trust Act. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dlg. § 10 ; Dec. Dig. 
§ 12.*] 

2. MoNOPOLiEK (§ 31*) — Anti-Tburt Act— Pboseci-'Tion for Violation— De- 

FEXSES — Evidence. 

Défendants, wlio were officers and agents of a nianufacturlng corpora- 
tion, were indicted for conspiracy and coinbination In restraint of Inter- 
state commerce iu cash registei's and for monopolizing such commerce. 
In violation of the Slierman Anti-Trust Act (Act .July 2, 1890. e. 647, 26 
Stat. 209 [U. S. Comp. St. 1901, p. 3200]). On the trial the government 
lutroduced évidence tending to show the conspiracy, and that in irarsuance 
thereof defeiidants, by methods of unfalr compétition, had forced com- 
petltors in Interstate commerce in cash reglsters to go out of business and 
sell thelr plants to défendants' company. Hcld, that évidence offered 
by défendants to sliow that thelr company was the owner of certain pat- 
ents, and that the machines made and sold by such competltors were in- 
frlngements, dld not tend to establlsh a défense, and was irrelevant and 
incompétent, unless in connection with otlier évidence showing that the 
fact of infringeineut, and not défendants' unlawful acts, was the cause of 
the comjjetitors golng out of l>usiness. 

[Ed. Note. — For otlier cases, see Monopolies, Cent. Dig. § 20; Dec. Dig. 
§ 31.*] 

Criminal prosecution under the Sherman Anti-Trust Act by the 
United States against John H. Patterson and 29 others, officers and 
agents of the National Cash Register Company. On objection by the 
government to certain évidence offered by défendants. Objection sus- 
tained. 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The défendants were iudlcted hy a grand jury in the District Court of tlie 
United States for the Southern District of Ohio, on three counts, whieh may 
briefly and very generally be described as : (1) A charge of conspiraey in re- 
straiut of interstate trade in cash registers during the three years preceding 
the finding of the indictment, in the maimer and by tlie nieans set forth ; 

(2) a charge of nionopolizing the cash legister business during the sanie three 
years, by the nieans and in the nianner set forth in tlie tirst count; 

(3) a charge of nionopolizing sueh connneree, built up and augmented prier 
to the three years prier to tlie date of tlie indietment, through the conspiraey 
and by the nieans in the flrst eount, by continuing the business during those 
three years. ïhe indictment is set out at length in United States v. Patter- 
son (D. C.) 201 Fed. 697, 699, et seq. 

In the tirst count it was charged that the défendants, as ofHcers and agents 
of the National Cash Kegister Conii)any. controlled and directed the business 
and affairs of the couipany, and conseiously participated in a conspiraey in 
restraint of interstate trade in cash registers, carried on by the several con- 
eerns, défendants' eoiupetltors. whose nanies are set forth, and did in faet 
restrain the Mmo by certain illégal and unlawful nieans, and thereby wrong- 
fully and irresistibly excluded others from engaging in that trade, none of 
said aets being justilied or granted by letters patent, a description of the con- 
spiraey and nieans being set forth as follovvs : "Intending to obstruct, restrict, 
and restrain the free tiow of said interstate trade and commerce so carried 
on by said concerns other than said the National Cash Kegister Company, 
and compel those concerns either to go out of business or to sell and transfer 
thelr business and their tacilities and instrumentalities for carrying it on 
to said the National Cash Kegister Company, so that said the National Cash 
Kegister Company could, as in iiiost ciises it in fact did, discontinue the 
business and the use of the facilities and instrumentalities so accpiired by it, 
and thereby effectually and inevilably to eliminate and preveiit ail compé- 
tition of su'ch other concerns with said the National Casli Kegister Company 
(ail of such other concerns being hereinafter referred to as competitors), 
said défendants, in their several capacities as such otheers and agents of 
said the National Cash Kegister Company, hâve by concerted action and 
continuous endeavor carried on the business and affairs of said the National 
Cash Kegister Coini)any upon a plan involving." ïhen follow H différent 
descriptions of acts as the nieans through which the alleged conspiraey was 
carried into effect for the purpose of bringing about the resti'aiiit of trade 
couiplained of. 

The governmeiit iutroùuced évidence tending to show that the National 
Company had bought out the Lamson Cash Kegister Company, of Lowell, 
Mass., and a uuniber of other cash registers, from time to time. When the 
govevnmeut rested its case, the défendants put a patent expert on the stand, to 
whom défendants" counsel exliibited a Lamson cash register with a case on 
it, and a Lamson cash register with the case taken off it, and asked the 
witness to state tu the ,1ury whether lie found in this machine the invention 
covered by the liitty and Bureh patent. ïhat patent was owned by the Na- 
tional Cash Kegister Company. The governnient objected to the tcstimony, 
and the court niade the ruling set forth in the opinion. 

Sherman T. AlcPherson, U. S. Atty., of Cincinnati, Ohio, Edward 
P. Moulinier, Asst. U. S. Atty., of Cincinnati, Ohio, O. E. Harrison, 
Sp. Asst. Attv. Gen., ot Columbus, Ohio, and John L. Lott, Sp. /Vsst. 
Atty. Gen., of 'i^iffin, Ohio. 

Lawrence Maxwell, of Cincinnati, Ohio, John S. Miller, of Chicago, 
m., John F. Wilson, of Columbus, Ohio, and John A. McMahon, of 
Dayton, Ohio, for défendants. 

HOLLISTER, District Judge (after stating the facts as above). 
The importance of the question involved in the argument is such that 
it would hardly suffice to merely make a ruling either sustaining or 
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overruling the înterrogatory put to the witness. I hâve tliought it best 
to give the reasons why the ruling is made as it is made, so that ail 
may understand. 

It is agreed by counsel that the interrogatory propounded to the wit- 
ness James W. See, a patent expert, raises the question whether or 
not évidence may be introduced by the défendants of the character 
and scope of the patents owned by the National Cash Register Com- 
pany, and M^hether or not the various competitor companies named 
in the indictment (the question immediately concerns only the applica- 
tion of the testimony to the transactions with the Lamson Cash Reg- 
ister Company) were infringers of those patents. The claim is made 
by counsel for the défendants that there can be no such thing as a free 
flow of commerce or trade in articles made in infringement of a pat- 
ent, and this is on the ground that a patentée bas a monopoly by vir- 
tue of the laws of the United States enacted in pursuanoç of constitu- 
tional authority. They say that a patentée, having a lawful monopoly 
by the opération of the patent laws, cannot be charged with monopo- 
lizihg under the Sherman Anti-Trust Act. I pass the question, if it is 
a question (it was not argued or referred to), that the défendants are 
not the patentées of cash registers, nor is it charged that the National 
Cash Register Company, as such, said to be the owner of many hun- 
dreds of patents on cash registers, was a party to the alleged conspir- 
acy or illégal monopoly. 

Counsel base their claim upon the statement, found in many of the 
décisions, that a patentée bas a monopoly, and particularly upon the 
language of the Circuit Court of Appeals in the Seventh Circuit, Ji- Iges 
Grosscup, Baker, and Kohlsaat sitting, in the case of Rubber Tire 
Wheel Co. v. Milwaukee Rubber Works Co., 154 Fed. 358, at page 
362, 83 C. C. A. 336, at page 340, in which Judge Baker, delivering 
the opinion, said : 

"Under its constitutional right to regulate iiitorstate commerce Oongress 
made illégal 'every coiitract, combiuatlon in the forin of trust or otherwise, 
or conspiracy in restraint of trade or commerce among the several states,' 
and subjected to liability to fine or imprisonment 'every person who shali 
monopolize, or attempt to moiiopolize, or combine, or conspire with any other 
person or persons, to monopolize any part of the trade or commerce among 
the several states.' Congress, liaving created the patent law, had the right 
to repeal or modify It, in whole or in part, directly or by necessary Implica- 
tion. Tlie Sherman law contains no référence to the patent law. Each was 
passed under a separate and distinct constitutional grant of power; eacli was 
passed professedly to advantage the public ; the necessary implication is not 
that one iota was taken away from the patent law ; the necessary imijlica- 
tion is that patented articles, uiiless or until they are released by the owner 
of the patent from the dominion of his monopoly, are not articles of trade 
or commerce: among the several states." 

Judge Grosscup concurred in the judgment of the court, but took 
occasion to say (154 Fed. 364, 83 C. C. A. 342) : 

"But I am not prepared to hold that patented articles are never, under any 
circumstances, articles of trade or commerce among the several states, within 
the meaning of tlie Slierman Act, and do not thlnk that that premise is es- 
sential to the conclusion arrlved at." 

This language of Judge Baker was cited by counsel for défendants 
in support of his argument that the restraint of trade contemplated by 
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tlie act could only be with référence to a trade which in itself might 
rightfiilly be carried on ; that there could be no restraint of a trade of 
which the patentée has a monopoly by law ; that there can be no con- 
spiracy in restraint of such trade or illégal monopoly of it, when the 
one charged has a légal monopoly under the patent law. So far is the 
argument carried that counsel frankly claim in it that, no matter how 
illégal the acts charged were in themselves, not conceding their ille- 
gality at ail, infringers had no right to engage in their infringing trade, 
and the patentée had the légal right to protect his monopoly, even with 
the strong arm. Counsel for the government, not admitting infringe- 
ment on the part of any of the competitors of the National Cash Reg- 
ister Company, and assuming, for the purpose of the argument, that 
they were infringers, argue that the question is not material to any 
issue in this case. 

Défendants urge : That a patent is a property right ; so it is. That 
it inay be assigned ; so it may be under the patent laws. That it de- 
scends to the heirs at law ; the Suprême Court has so held. But coun- 
sel hâve cited no case — if there had been one, they would hâve found 
it — and the assertion, usually of doubtful wisdom, may in this con- 
nection be safely made that no décision will be found sanctioning acts 
of violence by a patentée in the protection of his patent right, acts of 
violence against the claimed infringing article, or the business of in- 
fringers. And it may also be safely said that, at least until the pat- 
entée has established the validity of his patent and the fact of inf ringe- 
ment, he will not be permitted by a court of equity, and at the suit 
of even one who may eventually be held to be an inf ringer, to engage 
in acts of unfair compétition. Farquhar Co. v. Harrow Co., 102 Fed, 
714, 42 C. C. A. 600, 49 L. R. A. 755 ; Adriance Platt Co. v. Harrow 
Co., 121 Fed. 827, 58 C. C. A. 163; Dittgen v. Paper Goods Co. (C. 
C.) 164 Fed. 84; Paper Goods Co. v. Dittgen, 171 Fed. 631, 96 C. C. 
A. 433 ; Renovator Co. v. Vacuum Cleaner Co. (C. C.) 189 Fed. 754, 
1023. 

The claim is made that the patentée, having a property right, may 
protect his property by destroying the property of an infringer, on 
the same principle that he may eut off the limbs of his neighbor's 
trees projecting into his yard, or eut ofï his neighbor's eaves pfojecting 
over his land, or may in some cases, abate nuisances, etc. ; but this 
claim involves a misconception of the nature of property in a patent, 
as will be shown. It is said that a patentée may destroy infringers' 
business by acts of unfair compétition, in self-def ense ; but even in 
criminal law the old rule was that one could défend on the ground of 
self-defense when he was driven to the wall, and only then. 

In Ohio the rule is that self-defense may be urged in cases in which 
the accused believes, and has reasonable ground for believinEr, that he 
is in danger of losing his life, or of great bodily harm. He may then 
défend to the extent of taking life, if necessary; but surely in trade 
a wrongful act is no justification for another wrongfui act in retalia- 
tion. 

It is obvions that the question involves the nature of a patent right. 
There is much confusion and loose language on the subject. ' It is a 
right of an intangible character. The resuit of the idea involved in the 
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patent, embodied in a machine for instance, is tlie tangible thing. The 
thing itself may not be used as against the pohce laws of the state look- 
ing to the health, comfort, and welfare of its citizens. It may be 
taxed. It may be taken on exécution. Not so with a patent right it- 
self. A man may bave a valuable patent, for instance, on a combina- 
tion of ingrédients making an effective explosive ; but bis right to use 
and bis process of making or conveying the same may be guarded by 
laws in such a way as to restrict the great gain he might otherwise 
make through the exercise of bis patent right, though he would still 
bave the right to exclnde ail others from interfering with bis patent 
right. The patent right, and the article embodying the discovery or 
invention, are two distinct and entirely différent things. 

A man may make a valuable discovery. He can disclose it, or not. 
He cannot complain if somebody else makes the same discovery, and 
takes from him the benefît of bis discovery. It he discloses it, the 
discovery is common property. He may, however, obtain a patent, 
and if be bas not made public use or sale of the article within two 
years from the date of his application for a patent, he is given certain 
rights. Thèse are found in the laws of Congress, for he does not bave 
them of common right; nor without his patent, does be hâve any 
right to his discovery not shared in by the whole community; and 
when be gets those rights, he bas them only by virtue of the patent 
laws. If the patent is valid, he may for 17 years restrict, to the ex- 
tent of exclusion, the rights which the rest of the community would 
otherwise bave. Therefore the laws of Congress must be looked to 
in order to détermine wliat it is that he gets, for be bas no patent right 
except such as there found. Thèse will be searcbed in vain for an 
express grant of monopoly to him. At best, they contain a potential 
monopoly. He may bave a monopoly if he takes the steps which the 
law provides, through which a monopoly may be obtained. He may 
bring an action at law for damages against an inf ringer, and get them, 
if he proves the infringement. He may go into a court of equity 
and obtain an injunction against an infringer, if he establishes the in- 
fringement, or be may hâve a preliminary or temporary restraining 
order upon a prima facie showing of infringement. But he may only 
bring thèse actions in the courts of the United States as Congress 
provides;, be is not at liberty to go into courts of gênerai jurisdic- 
tion in the states, or bring his suits in the courts of the United States 
on the ground of diversity of citizenship. The covirts of the United 
States are open to him, beçause Congress says so, and they bave ex- 
clusive jurisdiction; therefore be bas no common right of property 
in his patent right which be may enforce in any jurisdiction baving 
gênerai equity and law powers. He bas a right to a monopoly, and 
he bas a lawful way by which it may be brought about as established 
by Congress. 

Now, the right to bave a monopoly and having a monopoly are quite 
distinct. A patentée manufacturing an article under the teachings 
of his patent may dislike litigation. He may be unwilling to go to 
the expense and annoyance of pursuing infringers in the courts. His 
profits from his own manufacture and sale may be so great that he 
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does not care how many infringers are in the field, or to what extent 
their articles are in compétition with his. Has he a monopoly? If 
those infringers are sending their product into distant states to cus- 
tomers, agents, or dealers, can the fact be successfuUy disputed that 
the infringers are engaged in Interstate commerce? The Suprême 
Court say that commerce among the states is not a technical concep- 
tion, but a practical one, drawn from the course of business. Can it 
be denied that the infringers' products are in compétition with the 
patentee's, under such circumstances ? Such a patentée has no mo- 
nopoly, in fact ; but he may hâve one if he takes the steps Congress 
has provided by which a monopoly may be secured to him. If a pat- 
entée locks the paper évidence of his patent right in his safe for the 
17 years of the patent's life, and in the meantime great industries hâve 
grown up, flourishing upon the manufacture and sale of the infring- 
ing articles shipped to ail parts of the country, what monopoly has 
he, under the circumstances? Is his monopoly inhérent in the patent 
right itself, of itself, without anything more? And during thèse 17 
years, are not those conducting such industries — in ignorance, it may 
be, of the patent — carrying on a légal business as of common right? 
Can the patentée, during the 17 years, sally forth with torch and ax, 
commit acts of unfair compétition, and, with or without establishing his 
patent, destroy those industries, claiming to be the owner of a mon- 
opoly as of right, when in fact the monopoly does not exist? And 
has not Congress power under the commerce clause of the Constitu- 
tion to protect a commerce which actually exists and in great volume, 
at least until the patentée has established his monopoly by enjoining 
ail infringers? Thèse questions seem to me to answer themselves. 

A part of the patent right is the expressly granted power to bring 
suits to exclude ail infringers. The patentée has no sanction under 
the patent laws to exclude infringers in any other way. It cannot be 
successfuUy denied that the rights a patentée has are limited and re- 
stricted by the laws which Congress has seen fit to enact on the sub- 
ject, because the common right of others is interfered with and the 
exercise of it prevented only because Congress has, as a reward to the 
inventor, given him certain privilèges through the exercise of which 
he may reap a benefit to himself, and the sole benefit to himself, of 
the results of his genius, in dérogation, for a limited period, of the 
common right of ail others. 

The patent laws were enacted in pursuance of constitutional author- 
ity. The Sherman Anti-Trust Act was passed in pursuance of con- 
stitutional authority. They must be construed together, giving full 
force and effect to each, so far as that may be done, if it can be donc, 
unless the requirements of the particular case necessarily render one 
or the other, as the case may be, inoperative. 

The Suprême Court say of the agreements complained of in the 
Bath Tub Trust Case, 226 U. S. 20, at page 48, 33 Sup. Ct. 9, at page 
14 [57 L. Ed. ), decided November 18, 1912 : 

"They transcended what was necessary to protect the use of the patent, or 
the monopoly which the law coiiferred upon it. They passed to the purpose 
and aceomplished a restraint of tiade condeiuued by the Sherruan law." 
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And again, at page 49 of 226 U. S., at page 15 of 33 Sup. Ct. (57 
L. Ed. — ): 

"Rights eonfei-red by patents are indeed very deflnite and exteuslve; but 
they do not glve, auy inore tliau otbei- rigUts, an universal lleense agalnst 
))ositive problbltious. The Slierniau law is a limitation of rights, rights which 
inay be pushed to evll conséquences and therefore restrained." 

And as recently as January 20, 1913, the Suprême Court, in Virtue 
V. Creamerv Package Manufacturing Co., 227 U. S. 8, 33 Sup. Ct. 
202, 57 L. Éd. , say: 

"Of course, patents and patent rights cannot be made a cover for a viola- 
tion of law. « * * But patents are not so used when the rights conferred 
upou them by law ave only exercised." 

Briefly, the Sherman Anti-Trust Act makes it unlawful to conspire 
in restraint of interstate trade, or to monopolize or attempt to mo- 
nopolize the same. The Suprême Court hâve described a conspiracy 
as a combination of two or more persons, by concerted action, to ac- 
complish a criminal or unlawful purpose, or some purpose not unlaw- 
ful in itself, by criminal or unlawful means. The act does not ex- 
pressly except articles infringing a patent, nor does it refer to such 
articles entering into interstate commerce and in actual compétition 
with a patented article. 

It is lawful for a patentée to exclude such compétition. The pat- 
ent laws expressly provide that he may do so, and hovv he shall do it, 
and even if the combination or agreement complained of were to ac- 
complish even a lawful thing, namely, the monopoly a patentée may 
hâve, still, under the définition of a conspiracy, that may not be at- 
tained by unlawful means; and if those unlawful means are in fact 
in restraint of compétitive business actually a part of interstate com- 
merce, then the patentée has undertaken to accomplish in a wrong 
way what he could do in a lawful way. 

The intention of the défendants hère, so far as it is disclosed by 
counsel, is to show by this évidence that ail of thèse competing com- 
panies were infringers of the National Cash Register Company's pat- 
ents. If, indeed, they were, such a question can be tried only in the 
way the statutes hâve provided, by an action for damages or in in- 
junction proceedings. This is not the forum, in such a case as this, 
to try such a question. One reason is that the prosecution would hâve 
to prove to the satisfaction of the jury beyond a reasonable doubt that 
the compétitive concerns were not infringers. Such a burden is never 
imposed in the trial of such an issue; on the contrary, the burden is 
upon the patentée to prove by a prépondérance of the évidence that 
he has a valid patent and that an infringement of his patent exists. 
Even if, as a matter of law and fact, the competing concerns are in- 
fringers, that ultimate fact cannot be ascertained until a court of 
equity, if an injunction is sought, or a court of law, if damages only 
are sought, bave detennined — in the latter case with the assistance 
of a jury— that the patentée has proved by a prépondérance of the 
évidence that his patent has been infringed by the défendant. Until 
Ihat is done, the infringer may not know that he is an infringer. He 
may think, and think honestly, that he is engaging in his particular 
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business as a matter of common right, and combat the patentee's just 
claim with as pure motives as can control the action of the patentée. 
Consequently ail courts having jurisdiction, state or fédéral, without 
regard to the patent laws, may enjoin acts by a patentée in restraint 
of the trade of the plaintiff, until the défendant, the patentée, estab- 
lishes his right to exclude the plaintiff from trade which, until in- 
fringement is established, is recognized as being carried on of com- 
mon right, no matter how much he may compete, and no matter how 
much the article or the business complained of may compete in the 
meantime with the patented article or the business through which it 
is put upon the market. A patentée may properly warn the offending 
competing manufacturer, and may call attention to his patent and his 
claim of infringement ; but when he threatens suit and does not bring 
it, or engages in acts of unfair compétition, a court of equity will say 
to him: 

"Hold your hand ; if you really hâve a patent, if the compétitive concerns 
of which you complain are really Infringing your patent, take the method 
the patent law has given you of establishing your monopoly by excluding your 
competitors, by enjoining them or seeking damages in the courts of the United 
States; otherwise, j'ou interfère with your competitors' business at your 
péril." 

If the principle involved in the attitude of courts of equity in such 
cases is correct — and it is well established — what becomes of the claim 
that the patentée is granted a monopoly by the patent laws? He has 
no monopoly. In such cases the question of infringement is not 
even an issue, and the court would not try it for the patentée if he 
should seek to make it an issue. Even after his patents are estab- 
lished by suits, and another claimed infringer than those against whom 
the adjudication has gone springs up, the patentée must try out the 
question with him as to whether or not he is an infringer ; and even 
though it may eventually turn out that he is an infringer, the patentée, 
upon his suit, will be enjoined in the meantime from interfering with 
his business, however compétitive. 

He who may be determined, in a proper suit, to be an infringer, 
may in the meantime exercise his common right of engaging in busi- 
ness in compétition with the pateiitee; and if his business is inter- 
state business, then the patentée, or others operating under his name, 
may not put such competitor out of business by unlawful means, what- 
ever their right may be to prevent his intrusion upon the property the 
patentée has, by excluding the competitor from the field which Con- 
gress say s may be his alone, if he takes the law fui steps provided for 
his protection. Until the patentée brings the suits and makes the field 
his own, there is no way under the patent laws, and the nature of 
the right given him, by which he can put his competitor engaged in 
Interstate commerce out of business. And if two or more persons, 
under whatever name or form or method, however subtly devised, 
agrée to accomplish by unlawful means that which they could accom- 
plish in the way provided by law, then such conduct, if directed against 
the business of the competitors and necessarily directly aiïecting it, 
is a conspiràcy against trade, and if that trade is Interstate trade, it 
is an offense under the Sherman Anti-Trust Act. 
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The protection to the monopoly which the patentée may hâve îs 
the right to bring suits, the resuit of which vvill estabhsh his monopoly. 
This has been said in so many words. In Hawks v. Swett, 4 Hun, 
146, 150, Judges Learned, Boardnian, and Potter, in the Third De- 
partment of the General Term of the Suprême Court of New York, 
as existing under the laws obtaining at the tinie, said — Judge Learned 
delivering the opinion of the court: 

"In order that we sliould not be misled by aiiy f aise anulogy, it sliould be 
notlced that letters patent for an invention confer nothing except a right to 
bring actions, and thereby to prevent persons from doing what they niight 
otherwise lawfnlly do." 

It is true that the point upon which the case turned was decided 
the other way in the Court of Appeals (66 N. Y. 206) ; but the lan- 
guage quoted is not necessarily involved in the grounds given for the 
reversai of the judgment below. Presiding Judge Learned repeats 
the language on this subject, used by him in Hawks v. Swett, in De 
Witt V. Elmira Mfg. Co., 5 Hun (N. Y.) 301, 303. In Celluloïd Mfg. 
Co. V. Goodyear, etc., Co., Fed. Cas. No. 2,543, Hunt, Circuit Justice, 
cites Hawks v. Swett on the same question with approval. 

The doctrine asserted in this case for the first time, that the rights 
of the patentée are of such character that those operating under them 
may agrée, in order to protect them, to engage in acts of unfair compé- 
tition such as are charged in this case, and even to burn their competi- 
tor's factory, or destroy the competing — as they believe, infringing — 
machines, by violence, whenever and wherever found, no matter how 
much it may affect commerce between the states. carried on by competi- 
tors, and be amenable therefor only to the police and to the criminal 
laws of the locality in which such acts were committed, I am unable to 
agrée with. If a patentée has such power under the patent laws, 
and Congress under its authority to regulate commerce between the 
States is powerless to protect interstate commerce actually existing, 
it is high time that the patent laws be amended in order to prevent 
conséquences of such shocking character. 

Of course, acts of violence by agents of the National Cash Register 
Company upon agents of its competitors are not immediately involved 
in the question under discussion, because upon objection by the de- 
fendants to the introduction by the Government of testimony tend- 
ing to show instances of fisticuffs between the agents of the National 
and the agents of competitors, the testimony was excluded from the 
considération of the jury, for the reason, among others, that it might 
be difficult to détermine who was immediately to blâme for such 
occurrences, and it would be wandering from the issues to try inci- 
dental issues raised by charges of assault or assault and battery. 
There was, however, évidence tending to show that one of the Na- 
tional's agents distributed small wires to other agents in his territory 
for the purpose of their surreptitious introduction into competitors' 
cash registers, if the customer gave opportunity to the National's 
agents for close examination of the competitors' cash register in the 
customer's possession. Aside from that one instance, however, there 
has been no évidence tending to show actual violence to a competi- 
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tor's cash register in the possession of one of its customers. There- 
fore the argument of counsel for défendants goes further, with that 
one exception, than the acts of unfair compétition the évidence for 
the government tends to prove. But the principle is the same, whether 
the acts of unfair compétition were acts of violence upon competitors' 
cash registers themselves, or acts faUing short of actual violence the 
évidence introduced by the government tends to show; and counsel's 
arguments hâve proceeded upon this basis. 

The power of Congress to regulate interstate commerce is complète 
and suprême. It is lawful to go into the cash register business. Any 
one may, as a matter of right, go into the cash register business, and 
make his products the subject of interstate commerce, and may con- 
tinue to do so until he is restrained by a court of equity, upon the 
fact being established that he is an infringer; and even after the 
establishmient of such fact, he is amenable only to the court issuing 
the injunction, or may be subject to the payment of damages or 
profits, or both ; but he is not, figuratively, an outlaw, to be brought 
in dead or alive, and his business conliscated by a patentée vvho is un- 
willing or afraid to pursue him by lawful methods, and who would 
destroy his business, interstate though it is, by unlawful means. 

The monopoly of which the government complains, if it should be 
found to justly complain, is not that which a patentée has built up, 
however great, however wealthy, however powerful, by the lawful 
means the patent laws give; but a monopoly of actual trade carried 
on by competitors actually as a part of interstate commerce, and which 
equity would protect the competitors in carrying on, against unlawful 
acts of those operating under patents, if they hâve them, who, by such 
acts, had grasped a part of the interstate trade in cash registers, which, 
but for such unlawful acts, would hâve belonged to such competitors 
as of lawful right, even though they were infringers, until at least 
the fact of their infringement had been established by the only means 
given to a patentée by which he may lawfuUy exclude infringing com- 
petitors. 

The conclusion is that the question of the validity or character or 
importance of the Ritty and Birch patent, or that the Lamson Cash 
Register Company infringed that patent, is not important, and is ir- 
relevant, except in one aspect présentée! by it. The charge is that 
the Lamson Cash Register Company, with others, was compelled to 
sell out to the National Cash Register Company and go out of business 
by reason of the acts of the deifendants, or some of them, donc under 
a conspiracy to do them, as described in the indictment. 

If the Lamson people went out of business for any other reason, 
then évidence to that efifect would be admissible. If by reason of the 
suit brought against them by the National Cash Register Company, 
they sold out, or if they had knowledge of the character of the Ritty 
and Birch patent, and had knowledge or reason to believe that they 
were infringers, then the character and importance of that patent, 
and their knowledge of its character, or the advice they received on 
the subject, would be admissible as tending to show the existence of 
other reasons for their going out of business than the acts complained 
of in the indictment. 
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Thereupon, after some colloquy, the court, addressing counsel for 
the défendants, said in substance: 

"If you can show that the Lamson people knew the character of the Ritty 
and BIrch patent, were advised of it, knew they were infringers, or had reason 
to know, or were advised by thelr counsel that they were, or otherwlse ad- 
vised, then this testimony will be permitted to go to the jury only for the 
purpose of Its tendency to show the existence of other reasons impelling the 
Lamson Company to go out of business than any of the acts complained of 
in the indictment." 

Thereupon, counsel not offering to show anything more than the 
machine itself, and that, if the witness were permitted to answer, he 
would say he finds the invention covered by the Ritty and Birch pat- 
ent in the Lamson machine, the objection of the district attorney to 
the question was sustained. 
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ALFRED H. SMITH CO. v. HUGHES et al. 

(District Court, S. D. New York. April 9, 1913.) 

1. Tbade-Mahks and Trade-Names (§ 3*) — Names Subjects oe Appropria- 

tion—Descriptive WOBUS. 

The word "Idéal," as applied to a liair brush, is not descriptive, in 
such sensé as to preclude its use as a tra de-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§4-7; Dec. Dig. § 3.*] 

2. Tkade-Mabks and Trade-Names (§ 25*) — Persons Wiio Maï Acquibe— • 

Meechant. 

A merchant, having the exclusive right to sell in the United States a 
patented article made by the patentée in a foreign country, may adopt 
a trade-mark for such article, not used by the manufacturer, for the 
protection of his own business, and Is entitled to protection in its use in 
this country after the expiration of the patent as agalnst the patentée. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 28 ; Dec. Dig. § 25.*] 

3. Trade-Marks and Tbade- Names (§ 43*) — Infbingement — Ownebship — 

Right of Registbation. 

Complainant and his predecessors in business for many years, under a 
contract giving them the exclusive American rights, sold a hair brush 
made in Èngland and patented by the manufacturers both in that country 
and in the United States. Complainant's predecessors selected the name 
"Idéal" as a trade-mark for a particular grade of such brushes, and had 
the brushes of that grade made for them so marked at the factory, al- 
though the same brush was sold in England under another name. They 
also sold other brushes covered by the patent of différent grades under 
other names. They at no time acted as agents for the makers, but 
bought their brushes outright. After the United States patent expired 
In 1903, complainant made a contract with the makers giving him the 
exclusive right to sell their brushes in this country for a term of years, 
which contract expressly recognized his ownership of the trade-mark 
"Idéal," by providing that in the event of his death before the expira- 
tion of the contract it should become the property of the manufacturers. 
Such contract was afterward abrogated by mutual consent ; the manu- 
facturers reserving the right to sell their brushes In the United States 

*For other cases see same topio & § numbbk in Dec. & Ara. Digs. 1907 to date, & Kep'r Indexes 
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under another name. In 1905 complainant reglstered Ms trade-mark of 
"Idéal" ; hls application showing tliat it had been in actual and ex- 
clusive use by him for more than 10 years. Seld, that as It had never 
been used to ideutify the patented article as such, but the origin o£ 
sale by complainant and his predecessors, it was tbe property of com- 
plainant, and not of the patentées, and that under Trade-Mark Act Feb. 
20, 1905, c. 592, § 5, 33 Stat. 725 (U. S. Comp. St. Supp. 1911, p. 1462), 
which provides that "nothing herein shall prevent the registration of 
any mark * * • which was in actual and exclusive use as a trade- 
mark of the applicant or his predecessors from whom he derived title 
for ten years next preceding" the passage of the act, it was entitled to 
registration and to protection by injunction from infringement by the 
English patentées or their agents in the United States. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 48-49 ; Dec. Dig. § 43.*] 

In Equity. Suit by Henry L. Hughes and Henry L. Hughes, a 
corporation, against the Alfred H. Smith Company, with a cross-bill. 
Cross-bill dismissed, and decree for complainants. 

The suit was to restrain alleged infringement of complainant's reg- 
istered trade-mark "Idéal," applied to hair brushes, and for an ac- 
counting. 

Horwitz & Rosenstein, of New York City (Frank C. Curtis, of 
Troy, N. Y., of counsel), for Henry L. Hughes and Henry L. Hughes, 
a corporation. 

James L. Steuart, of New York City (Sidney R. Perry and Francis 
X. Brosnan, of counsel), for the Alfred H. Smith Co. 

RAY, District Judge. On the 26th day of June, 1906, on applica- 
tion filed by Henry L. Hughes June 26, 1905, the trade-mark "Idéal" 
was registered ; proprietor, Henry L. Hughes, No. 54,282, The state- 
ment, déclaration, and trade-mark filed and registered are as follows: 

"United States Patent Office. 

"Henry I Hughes, of Chicago, Illinois. 

"Trade-Mark for Hair Brushes. 

"No. 54,282. Statement and Déclaration. 

"Registered June 26, 1906. 

"Application Filed June 26, 1905. Sériai No. 9,048. 

"Statement. 
"To Ail Whom It may Concern: 

"Be it known that I, Henry L. Hughes, a citizen of the United States, re- 
siding at Chicago, in the county of Cook, and state of Illinois, and doing 
business at No. 78 Monroe street, in said city, hâve adopted for my use a 
trade-mark, of which the foUovviiig is a description: 

"The trade-mark is shown in the accompanylng drawing, wherein ai^pears 
the Word 'Idéal.' 

"This trade-mark bas been continuougly used in my business sinee De- 
cember 21, 1886. 

"The class of merehandise to which this trade-mark is appropriated is 
brushes, and the particular description of goods comprising said class upon 
which I use said trade-mark is hair brushes. 

"This trade-mark is usually displayed upon the handle of the brushes and 

•For other cases see same topie & § numbse In Dec. & Am. Diga. 1S07 to date, & Rep'r Indexes 
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upon packages contai iiiiig the goods by placing tliereon a piinted label on 
which the saine is sliowii. Henry L. Hughes. 

"Witnesses : 

"John M. Gallagher. 

"Maurice Archer." 

"Déclaration. 
"State of Illinois, County of Cook— ss.: 

"Henry L. Hughes, being duly sworn, déposes and snys: That he is the 
applicant named in the foregoing statement ; that he beiieves the foregoing 
statement is true; that he believes himself to be the o«ner of the trade- 
mark sought to be registered; that no other person. flrm, corporation, or as- 
sociation, to the best of his knowledge and bellef, bas the right to use said 
tra de-mark, either in the identieal form, or in any such near reseniblance 
thereto as might be calculated to decelve ; that said trade-niark is used b.y 
Mm in commerce among the several states of the United States, and par- 
ticularly between Illinois and Indiana, Illinois and Ohio, and betweeu the 
United States and foreign nations, or ludian trlbes, and partlcularly between 
the United States and England, and that the descriiition, drawiug, and spéci- 
mens presented truly represent the trade-mark sought to be registered. 

"Henry !.. Huglies. 

"Sworn to and suhscriljed before me, a notary public, this 3d day of 
April, 190.5. 

"[L. S.] John M. Gallagher. 

"Trade-llark, 
"No. 54,282. lîegistered June 20, 1900. 

"Henry U. Hughes, 

"Hair Bruslies. 

"Application filed .lune 2G, 1903. 

"(Idéal.) 
"Witness: Proprietor: 

"J. M. Fowler, Jr. Ilenry U. Hughes, 

"W. A. John.ston. By Oweu H. Fowler, Attoruey." 

In 1885, Mason Pearson, James Râper, and Frederick Gill invented 
and in England obtained a patent for a single bristle rubber cushion 
brush, and July 14, 1886, they applied for a patent thereon in the 
United States which was issued Deceraber 21, 1886. The distinctive 
features of this patented hair brush were the elastic domed or arched 
pad or sheet of elastic material supporting bristles "arranged each 
separately isolated," and which bristles were secured therein by cément 
and a backing sheet, and which domed elastic pad or sheet carrying 
the bristles was held to the wooden or métal back of the brush by an 
undercut groove around and near the inner edge of the back, so as to 
form an air space between the back and such elastic pad or sheet car- 
rying the bristles. By pressure on the bristles the air would be forced 
out of such air space through a passage. 

Pearson at once commenced manufacturing and selling the brush 
in England under the name "Very." In 1885, one Samuel Reid, a 
résident and citizen of the United States, visited England and re- 
mained until December 17, 1887. While there he became acquainted 
and quite intimate and friendly with Pearson. Just prior to leaving 
Reid was shown two of thèse brushes, made under the patent and 
bearing the mark "Very Brush" and also the words "London Patent." 
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Pearson requested Reid to take them to the United States and see if 
he could interest any one in them, and, if so, he would sell the pat- 
ent, or else grant a license, so the brushes could be made in England 
and handled or sold in the United States. Reid took the brushes with 
him to Chicago, 111., where he arrived January 10 or 12, 1888, and 
soon after he exhibited the brushes to some of his acquaintances, the 
Shorediche and Hurd families. Hurd and Shorediche took an in- 
terest and concluded to handie the brush, if Reid could make satis- 
factory arrangements with the patentées, Râper, Pearson, and Gill. 
In May, 1888, at a meeting in Chicago, Hurd suggested and it was 
agreed to use the name "Idéal" on and in connection with the brush 
in case they made arrangements to handie it. Up to that time the 
name "Idéal" had not been used in any manner in connection with 
that brush. There is some claim and contention on the part of the 
défendant that the name "Idéal" had been used on thèse brushes prier 
to this time, and by Râper, Pearson, and Gill; but this contention is 
not supported by the évidence. 

Reid communicated with the patentées and ascertained the terms 
on which the brushes could be purchased for sale in the United States. 
Reid, Shorediche, and Hurd thereupon had a die made in Chicago for 
stamping the brushes sold and shipped them for sale in the United 
States "Idéal." Reid, Shorediche, and Hurd had labels printed to 
put on the cardboard boxes containing the brushes when put on sale 
hère, which labels bore a eut of the brush and the word "Idéal." AU 
brushes were purchased of Râper, Pearson, and Gill absolutely and 
outright. There was no agency. In making in England the brushes 
to be sent Reid, pursuant to the understanding of the parties, the 
manufacturers stam]Ded them: "The Idéal Brush, London, Patented." 
This was the die, or identical with the die, designed and made in 
Chicago. In 1888, and early 1889, Reid, Hurd, and Shorediche did 
business and sold thèse brushes under the firm name "Anglo-Amer- 
ican Novelty Company." The firm advertised thèse brushes as "Idéal" 
and had cuts made, etc. In 1889, Reid bought out his associâtes, and 
later took in one Drinkwater, who soon went out, leaving Reid alone ; 
but in 1893, he was joined in business with Henry L. Hughes. On or 
about May 1, 1889, and after Hurd and Shorediche had withdrawn, 
Reid received a license agreement from Pearson and Gill, then owners, 
granting to Reid an exclusive transférable license to sell throughout 
the United States hair and other brushes made by Pearson and 
Gill under United States letters patent No. 354,583. 

In 1892, it came to the notice of Reid that one Gibson had had 
shipped to him, Gibson, some of thèse patented hair brushes and was 
selling them, and also that his (Reid's) selling agent was meeting in 
the market thèse patented brushes sold under the name "Perfect Pen- 
etrator" and "The Very Brush." Thereupon Reid caused to be printed 
and circulated a notice of his rights and warning ail persons against 
infringing them. From October 13, 1893, Reid and Henry U. Hughes 
did business in the selling of "Idéal" brushes only under the name 
"The Idéal Hair Brush Company." Later Reid sold his interest to 
his brother, James M. Reid. In 1894, Hughes bought out the inter- 
205 F.— 20 
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€st of James M. Reid and conducted the business alone down to Feb- 
ruary, 1911, as "The Idéal Hair Brush, H. L. Hughes." He sold 
this grade of brushes under the name "Idéal" only. He had a cheaper 
grade sold as "H^ughes Brush," and also a military brush made under 
the said patent, but not bearing the name "Idéal." The brushes were 
ail purchased of Pearson and Gill. Similar brushes came into the 
market under the name "Standard," and Hughes made complaint to 
Pearson and Gill, who wrote: 

"If you will take the proper and ordinary course open to you, viz., stop 
the sale of thèse goods by using the légal powers you possess, you will theii 
Jlnd you will hâve no further trouble." 

Also March 5, 1896 : 

"We would suggest that your proper course Is to take légal proceedings. 
* * * You may find that, as the patent stauds In our name, It wlU bc 
neeessary, as a matter of légal form, to use our name in any légal process." 

In short, down to March 18, 1904, w h en Mason Pearson died and 
was succeeded by his son, Mason Pearson, Jr., and even later, the 
right of Hughes to the trade-mark "Idéal" was not questioned, but 
plainly recognized. The American patent expired December 21, 1903, 
and Hughes applied for his trade-mark "Idéal," as stated, in June, 
1905, for the purpose of protecting himself in his rights to this trade- 
mark "Idéal" as applied to hair brushes. Hughes notified Pearson of 
this action on his part, and sent him a copy of the certificate of reg- 
îstration. He also sent notices of this registration to ail ports of entry 
and to the trade, and sent a copy of such notice to Pearson. 

After the registry of the trade-mark Hughes went to England and 
an agreement was entered into as follows: 

"Messrs. Mason Pearson, Eoyal Victor Place, Old Ford Rû., London, E. 

"August 4th, 1906. 
"We, the undersigned, manufacturers of brushes, parties of the first part, 
viz., Mrs. Mary Pearson and Mason Pearson, her son, joint owners of thelr 
factory, situated at Royal Victor Place, Old Ford Ed., and flenry L. Hughes, 
party of the second part, of the city of Chicago, 111., U. S. A., party of the 
second part, do hereby covenant and agrée with the said Henry L. Hughes, 
of the second part, to grant to him the exclusive right to sell the foUowing 
brushes of our manufacture in the United States and Canada, viz.: The 
brushes known as the Idéal hair brush (single bristle) ; also one known as 
Hughes' Improved Idéal hair brush (double bristle) : also a military hair 
brush (double and single bristles) — for a period of twenty years (20 years) 
froui tliis date. If the said Henry L. Hughes should die during, or prior to, 
the expiration of this contract, the trade-mark of the Idéal hair brush shall 
become the property of the said Mary Pearson and Mason Pearson, her son, 
jolntly, or their assignée. The above contract is a transférable franchise ou 
either side. Either party to this contract, wishing to sell, shall give the flrst 
option of purchase to the other party. Should any diflieulty arise as to the 
value of the purchase, the matter shall be referred to arbitration. 

"Mary Pearson. 

"Mason Pearson. 

"Henry L. Hughes. 
"Wltnesa: 

"Fred R. L. Eand, 

"Clerk U. S. Consulate Oeneral, rx)ndon, England." 
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This was duly acknowledged. Since that time Hughes has con- 
tinued to purchase the brushes of Pearson. In or about April, 1910, 
Hughes found that hair brushes were being sold in this country in 
violation of his trade-mark rights. He took steps to stop this and 
succeeded. Pearson kept raising priées, and Hughes complained, and 
finally the Pearsons wrote : 

"If you want us to free you from your contract, whlch prevents you froni 
buying from any one else, we are perfectly wllling to do so, on condition 
that you allow us to sell in the United States undcr another name," etc. 

Thereupon Hughes refused to pay the increased priées and their 
relations ceased. It was a f air acceptance of the proposition of Pear- 
son to end the contract, then having 16 years to run, with the under- 
standing that Pearson might sell in the United States under another 
name than "Idéal." This letter was a récognition of Hughes' right 
to the trade-mark as applied to thèse brushes. Hughes, of course, has 
the right to make and sell thèse brushes, the patent having expired, 
or to purchase them of any manufacturer and sell. 

After this the Pearsons appointed the défendant, Alfred H. Smith 
Company, their sole agents for the United States for Idéal hair 
brushes, and défendant has continued to sell thèse brushes, using the 
trade-mark "Idéal." Hughes had built up a large trade in "Idéal 
hair brushes," and this use of the trade-mark by défendant had se- 
riously injured such business. 

The évidence in this case shows clearly that neither Hughes nor ei- 
ther of his predecessors was an agent of the Pearsons and their pred- 
ecessors; that the adoption of the trade-mark "Idéal" as connected 
with thèse brushes was not for the benefit of or in the interest of the 
Pearsons and their predecessors, but of Reid, Hurd, and Shorediche 
in the first instance, and of their successors in this business. It was 
not a name given to a patented article by the patentées or manufactur- 
ers, and by which it became known, but a name or trade-mark adopt- 
ed by the predecessors of Hughes to designate and identify the par- 
ticular hair brushes of a certain grade sold and dealt in by them. The 
affixing of this trade-mark in England by the manufacturers was donc 
at the request of Reid and his associâtes and their successors, and was 
understood to be for the identification of the brushes made for and 
sold to Reid and his associâtes, to be sold or dealt in by them in this 
country. It was used and was to be used to identify the brushes pur- 
chased and sold by them, and not the brushes made by the manufac- 
turers. Râper, Pearson, and Gill, and later by their successors, and 
finally by the Pearsons. If the Pearsons and their predecessors put 
this trade-mark "Idéal" on brushes of this grade, made and sold by 
them generally in Europe, or even in the United States, they were us- 
ing the said désignation improperly and in défiance and violation of the 
rights of Hughes and his predecessors. 

After Mary Pearson and Mason Pearson had deliberately and with 
knowledge of its contents signed and executed the agreement of Au- 
gust 4, 1906, in which the right and ownership of the trade-mark in 
Henry L,. Hughes is expressly recognized, and in which it is expressly 
provided that should Hughes die during or prior to the expiration of 



-:!08 205 FKDKUAIi EErOKTKR 

suoh contract, wbich was to run 20 years, that then "the trade-mark 
of the Idéal hair briish shall become the property of the said Mary 
Pearson and Mason Pearson jointly, or tlieir assignée — an admission 
that it was not their trade-mark, but the trade-mark of Hughes, and 
after this litigation commenced said Mary Pearson, who was the wife 
of Mason Pearson, Sr., gave some testimony tending to show that 
Mason Pearson, her husband, and Mr. Reid agreed on the name Idéal 
for the brush before Mr. Reid left for the United States, and before 
there was any arrangement for the sale of thèse brushes in the United 
States. This is not only contradictory of her own written admission, 
but is inconsistent with the conceded facts in the case. The brushes 
liad not been introduced into the United States, and no arrangement 
made for Reid or any one to sell them in the United States. It is 
improbable that Pearson would suggest a nen' name for them in the 
United States before any arrangement for their introduction into and 
sale in the United States. Défendant contends that the written agree- 
ment of August 4, 1906, was procured by fraud, misrepresentation, 
and coercion. There is no évidence to sustain this contention. The 
agreement was voluntarily and understandingly entered into and ex- 
ecuted. 

The défendant présents four alleged défenses, and I quote the lan- 
guage of its counsel : 

"First. ïliat the word 'Idéal' Is descriptive of the quality jind eharacter 
of the goods, and therefore not properly the sub.ieet of trade-mark monopoly. 

"Second. That assnnilng that the word 'Idéal' is suftlclently arbitrary to 
be the subject-niatter of a trade-mark, that the sanie became publici juris 
ou the expiration of the patents coverlng said 'Idéal' brush, and that, there- 
fore, it is incapable of monopoly as a trade-mark. 

"Thlrd. That if peradventure the court should hold that the word Is sub- 
.lect-matter of trade-nitirk monopol.y, and that It did not become publici .1urls 
on tlie expiration of the patent, that then It foUows, from the facts dis- 
closed concernlng the relation of the parties, that the said good will aud 
trade-mark arising as the resuit of the sale of brushes under this uame 
'Idéal' belongs to Mason Pear.son Bros, and none other, and that, therefore, 
Mason Pearson Bros, hâve a rlght to manufacture and sell said brushes to 
the défendant (Smith) under said trade-mark. 

"Fourth. That assuming that the word 'Idéal' is descriptive, aud there- 
fore not susceptible of trade-mark monopoly, or assuming that it has become 
publici juris as stated, défendants (Smith) contend that said word has in 
the United States acquired a seeondary meaning, and that it now indicates 
to the purchaslng public goods manufactured by Mason Pearson Bros, and 
none other, and that it would be a fraud on tlie purchasiug public and a 
trespass on the rights of the said manufacturers to permit the use of the 
sanie In connection wltli the sale of brushes of the same class manufactured 
by another." 

[1] Just how or wherein the word "Idéal" is descriptive of this or 
any hair brush or thing I am unable to understand. "Idéal" (Century 
Dictionary) means, as an adjective: 

"I, a, Of or pertaining to or conslstlng In Ideas ; 2, Existing only In idea ; 
contined to thought or Imagination ; Z, In phllosophy, regardiug ideas as 
the only real entitles ; pertaining to or in tlie nature of Idealism ; 4, Arising 
from ideas or conceptions ; based upon one idéal or ideals ; manifesting or 
embodying imagination ; Imaginative, as the idéal sdiool in art or literature ; 
an idéal statue or portrait. 
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"II, n, 1, That which exists only In Idea; a conception that exceeds real- 
Ity ; 2, An imaginary object or Indivldual In which an Idea is conceived to 
be completely realized; hence a standard or model of perfection; as the 
Idéal of beauty, virtue, etc. ; 3, A standard of désire ; an ultimate object or 
alm ; a mental conception of what is most désirable, as one's idéal of en- 
joyment, one's ideals are seldom attained." 

In Standard Paint Co. v. Trinidad Asph. Co., 220 U. S. 446, 31 
Sup. Ct. 456, 55 L. Ed. 536, the question was whether "Ruberoid," 
as applied to a roofing material, was a valid trade-mark. The roofing 
material to whcih it was applied was in some respects like rubber, 
although it contained no rubber. "Rubberoid" means "like rubber." 
It is a trade-name for an "imitation of hard rubber; a compound 
Word, rubber, and suffix, oid, meaning having the form or resemblance 
of the thing indicated, like," etc. Applied to the roofing material in 
question, it was truly descriptive of the thing, which was like rubber, 
and any one had the right to use the word and apply it to anything in 
fact like rubber. The court held that it was descriptive, and that the 
fact the word was misspelled was immaterial, and hence such word 
was net the subject of a valid trade-mark. 

In Waterman et al. v. Shipman et al., 130 N. Y. 301, 29 N. E. 111, 
the Court of Appeals held that the word "Idéal" as applied to a foun- 
tain pen, in association with the words "Waterman's Fountain Pen," 
so the trade-mark read "Waterman's Idéal Fountain Pen," was a valid 
trade-mark. The court said : 

"Whlle the word 'fountain' as applied to pens of a certain kind is a com- 
mon appellative, the word 'idçaV as applied to fountain pens is nondescrlptive, 
arbitrary, and fanclful, and has no natural nor necessary application to a 
pen." 

This case was approved in Cooke & Cobb Co. v. Miller, 169 N. Y. 
475, 478, 62 N. E. 582, 583. When the word is generic, or descrip- 
tive of the article, its qualities, ingrédients, grade, or characteristics, 
it is not the subject of a valid trade-mark. Waterman v. Shipman, 
supra ; Selchow v. Baker, 93 N. Y. 59, 45 Am. Rep. 169 ; Cooke & 
Cobb Co. V. Miller, 169 N. Y. 475, 62 N. E. 582 ; Gilman v. Hunne- 
well, 122 Mass. 139; Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 
U. S. 537, 11 Sup. Ct. 396, 34 L. Ed. 997. The word "Idéal" has 
no application to hair brushes, except as we arbitrarily apply it, and 
the word is in no sensé indicative or descriptive of the qualities or 
characteristics or merits of the brush, except that it meets the very 
highest idéal, mental conception, of what a hair brush should be. 
^ In Standard Paint Co. v. Trinidad Asphalt Co., 220 U. S. 446, 3: 
Sup. Ct. 456, 55 L. Ed. 536, the court reiterated the rule declared in 
Elgin Nat. Watch Co. v. 111. Watch Co., 179 U. S. 665, 21 Sup. Ct. 
270,45 L. Ed. 365, that: 

"No sigu or form of words can be appropriated as a valid trade-mark 
which, from the nature of the fact conveyed by its pi-imary meaning, others 
may employ with equal rlght for the same purpose." 

The nature of the fact conveyed by the primary meaning of the 
word "Ruberoid" is that the roofing material is "like rubber." Hère 
the primary meaning of the word "Idéal" as an adjective is : 
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"1, Of or pertalning to or consisting of ideas; 2, Bxisting oaly ia ideav, 
eonfined to thought or imagination." 

And as a noun : 

"1, That whifh exists only in idea, a conception that exceeds reallty ; 2^ 
An imaginary objeet or individual In whicli an idea is conceived to be com- 
pletoly recognized ; hence a standard or model of i)eifef(iou ; 3, A standard 
of désire, an iiltimate objeet or aim, a mental conception of what is most dé- 
sirable." 

Hence the nature of the fact conveyed by the primary meaning of 
tlie Word "Idéal" is that there is an "imaginary objeet'' existing in 
"thought" or "ideas only," something that "exceeds reality," etc. 
This in no sensé describes an existing thing, such as a hair brush. In 
Cooke & Cobb Co. v. Miller, 169 N. Y. 475, 477, 62 N. E. 582, 583, 
the words, "The Improved Favorite Letter and Invoice File, Best, 
Cheapest," was held not a valid trade-mark; the word "Favorite" 
being the one relied on. The défendant used the words "Favorite 
Letter and Invoice File." "Favorite" means : 

"Regarded with particular llking, favor, esteem, or préférence." 

This word does not describe any particular characteristic, quality, 
or ingrédient, but does indicate, in a way, a grade of invoice files, viz., 
that grade regarded with particular favor and preferred by users. 
The Court of Appeals held that this word "Favorite," used in con- 
nection with the other descriptive adjectives, was used in a descrip- 
tive sensé and as a descriptive word, and held : 

"A word in common use cannot be adopted and appropriated as a trade- 
mark, uniess applled to the article designated tliereby in a nondescriptive. 
arbitrary, and fanciful way, having no natural or uecessary application to 
the article in question," etc. 

The word "Favorite" in that case was not so used. In this case the 
word "Idéal," stamped on the article and on the labels on the boxes 
containing the brushes, may f airly be said to hâve been used in a 
"nondescriptive, arbitrary, and fanciful way," and in no way as a 
descriptive word. Of course, if the word is in its very nature and 
in its ordinary and primary meaning descriptive of the thing to which 
applied, it cannot be a lawful trade-mark in connection with such 
article. 

[2] This brings us to the considération of the question whether 
Reid and his associâtes, being mère purchasers and sellers in this coun- 
try of thèse brushes, sole dealers in the United States, could adopt a 
trade-mark for the brushes so purchased and dealt in by them, and 
be the sole owners of sajme, transmitting title to their successors, in- 
asmuch as Pearson, Râper, and Gill and their successors were sole 
manufacturers in England, and had the right to sell and did sell the ■ 
same brush— -^riot bearing the word "Idéal" however — in the rest of 
the world. Of this there can h& little doubt, I think. The term "trade- 
mark," as defined by the Suprême Court of the United States in Elgin 
Nat. Watch Co. v. Illinois Watch Co., 179 U. S. 665, 673, 21 Sup. 
Ct. 270, 273 (45 L. Ed. 365), "generally speaking, me^ns a distinctive 
mark of authenticity, through which the products of particular manu- 
facturers or the vendable commodities of particular merchants may 
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be distinguished from those of others." This définition is quoted and 
approved in Standard Paint Co. v. Trinidad Asphalt Co., 220 U. S. 
446, at page 453, 31 Sup. Ct. 456, at page 457 (55 h. Ed. 536). This 
lias been said in niany cases. Godillot v. Harris, 81 N. Y. 267; Der- 
ringer v. Plate, 29 Cal. 292, 87 Am. Dec. 170; Columbia Mill Co. v. 
Alcorn, 150 U. S. 460, 14 Sup. Ct. 151. 37 L. Ed. 1144; Holt v. Men- 
endez (C. C.) 23 Fed. 869, affirmed 128 U. S. 514, 9 Sup. Ct. 143, 32 
L. Ed. 526; Selchow v. Baker, 93 N. Y. 59, 45 Am. Rep. 169; Wal- 
lon V. Crowley, 3 Blatchf. 440, Fed. Cas. No. 17,133; Amoskeag Mfg. 
Co. V. Traîner, 101 U. S. 51, 56, 25 L. Ed. 993. In Selchow v. Baker, 
supra, the court said : 

"A party may be eiititled to a trade-mark In a name which lie u.ses arbl- 
trarily either on articles which he manufactures or bas nianufactured for 
liim." 

As there must be a manufacturer before the merchandise passes 
to the hands of merchants for sale, and as a trade-mark may be 
adopted by a particular merchant to designate and distinguish the 
particular goods owned and sold by him, the trade-mark adopted hère 
by Reid and his associâtes designated, not the brush as a patented 
brush or the manufacturer, but the particular brush sold by Reid and 
his successors ; not the manufacturer or the origin of the brush, but 
the merchant who owned, sold, or dealt in those particular brushes 
in the United States. And it was not the name given to a patented 
brush to designate it from others not patented. The manufacturer 
in England put on this mark to distinguish the particular brushes the 
title of which was transferred to Reid and his associâtes, well know- 
ing that such mark was to designate those so sold and no others, and 
was to indicate to the purchasers and users of those brushes so marked 
that they came from Reid and his associâtes, not as the manufacturers, 
but as owners and dealers merely. 

" 'The meanlug and use of a trade-mark is tliat some pei'son dealing in 
goods, no matter of what kind, wbether of his own manufacture or not, hav- 
ing a certain defined shape, if he staraps upon tliein some indication that 
that particular article is his, and liis only, may thereby acquire so far an 
exclusive right to it as that no man may imitate his mark, and the légal 
right goes no further than that.' Ford v. Foster, Ll R. 7 Ch. App. 611, note, 
■27 L.. T. N. S. 219, 20 W. R. 311, 41 L. J. Ch. 682." 

[3] It is urged by défendant that on the expiration of the United 
States patent in 1903, or possibly on the expiration of the British pat- 
ent in 1899, the trade-mark, assurning its validity and that it was the 
property of Reid and his successors, became publici juris. Hopkins 
on Trade-Marks (2d Ed.) § 39, p. 78, is quoted, viz.: 

"The gênerai ruie as to the name applied to a patented article durlng the 
life of the patent is that upon the expiration of the patent the public acquires 
the right to make, use, and sell the patented article, and to distinguish it 
by the name which it bore during the life of the patent." 

Singer v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 h. Ed. 
118, and the cases therein referred to, are cited as authority. But 
this patented hair brush never bore the name "Idéal" as its generic 
name during the life of the patent. It was not the name by which it 
was known, except as to one variety thereof sold in the United States 
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and Canada, and was not there applied to it by the patentées. It was 
not used or applied to designate the brush, that particular style or 
make of brush, but as the trade-mark of the marchant who dealt in 
and sold it in the United States and Canada, and solely to indicate 
the firm or persons who dealt in or sold it, the origin of sale. This is 
not an attempt by Reid and his associâtes, or their successor in right, 
to perpetuate a monopoly in this brush after the expiration o£ the 
patent. Hughes is not the patentée or the successor of the patentées. 
Hughes and his predecessors built up a business of great value in sell- 
ing thèse brushes, and protected that business by the adoption 
and use of this trade-mark. It never belonged to the défendants 
or their predecessors. Pearson has acquired no right by the expira- 
tion of the patent to take and use Hughes' trade-mark. The expira- 
tion of the patent conferred no right on Pearson to do what he could 
not hâve done before ; no right to put Hughes' trade-mark on brushes 
and put them on the market himself, thus indicating that they came 
from Hughes. It is true, how^ever, that during the life of the patent 
ail thèse brushes of this style sold in the United States were patented 
and marked "Patented," as well as with the name "Idéal." Through- 
out the United States this particular style of the patented brush was 
known as "Idéal." Hughes and his predecessors sold other brushes, 
made under this patent, not marked ""ïdeal." When this brush was 
freed of the monopoly by the expiration of the patent, every one in 
the United States became entitled to make and sell it. Can they mark 
and label it as they please, or can Hughes, who still deals in this par- 
ticular brush, retain his title and exclusive use of his trade-mark to pro- 
tect his trade and business, to indicate now, what he did before, that 
brushes of this style which bear the name "Idéal" corne from him? 
It appears from the évidence that after as well as before the expira- 
tion of the patent this brush was sold under varions names, "Very 
Brush," the "Perfect Penetrator," the "Cleanwell," the "Standard," 
the "Ivondon Patent," and "Pearson's Flair Brush." 

It may be said that when a person, by contract with the patentée 
under United States letters patent, who is the sole manufacturer of 
the patented thing, obtains the sole right to sell such article in the 
United States, and adopts a trade-mark which he uses on and in con- 
nection with a certain grade or style of the patented article, and such 
grade or style becomes known to the trade and users by that name 
and no other, he takes his chances, and must expect that the right to 
the name vvill expire with the patent; that otherwise he would ob- 
tain a monopoly of that particular thing after the expiration of the 
patent; that this is subject to the same objections that obtain against 
the patentée who adopts a name for the patented thing which becomes 
generic. Is not this so, even where the trade-mark was adopted and 
used to designate the seller merely, origin of sale, and not the origin 
or manufacturer, and not the thing patented, but is applied to a class 
or style only of the patented article, and then not universally, but in 
our country only. In Singer Manufacturing Co. v. June Mfg. Co., 
163 U. S. 169, 199, 16 Sup. Ct. 1002, 1014 (41 L. Ed. 118), Mr. Jus- 
tice White, who delivered the opinion ol the court, said : 
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"The resuit, then, of the American, the English, and the FrencU doctrine 
universally uplield is this: That where, durlng the llfe of the monopol.v 
created by a patent, a name, whether it be arbitrary or be that of the in- 
venter, has beconie, by liis consent, either express or tacit, the ideutifyinfï 
and generic name of the thing patented, this name passes to the public with 
the cessation of the monopoly which the patent created. Where aiiother 
avails himself of this public dedication to malte the machine and use tho 
generic désignation, he can do so in ail forms, with the fuUest liberty, by 
affixing such name to tlie machines, by referring to it in advertisernents, and 
by other means, subject, liowever, to the condition that the name muHt be so 
used as not to deprive others of their rights, or to deceive the public, and. 
therefore. that the name must be acconipanied with such indications tliat 
the thing manufactured is the worlf of the one making it as will unmis- 
takably inform the public of that fact." 

The question is not free from difficulty, and the answer is not free 
from doubt. It cannot be questioned that this style or form of this 
patented brush patented under the United States laws became known 
throughout the United States as "Idéal," or "Idéal Brush," and as the 
brush sold by Hughes and his predecessors. Hughes and his pred- 
ecessors so intended, and it was done by and with the consent of the 
patentées, from whom solely Hughes derived his exclusive right to 
sell the brush in the United States and Canada. 

Mr. Justice White quoted and approved Pouillet, Brevets d'Inven- 
tion, § 329, p. 280: 

"In principle, a suniame is inaliénable, and eaeh one keeps the Impre- 
«criptible ownership in it. Wc know, however, that when the name of the 
inventer has become the désignation of the thing patented, it belongs to ev- 
ery one, at the expiration of the patent, to make use of this désignation." 

May we not vvell inquire, if this be so, that is, if the name of the 
inventor applied to the patented thing belongs to every one when the 
patent expires, how it is that the arbitrary name applied to the pat- 
ented thing by the one having the sole and exclusive right to sell it 
in the country where patented, and by which name it becomes known 
there, does not pass to the gênerai public with the expiration of the 
patent? The only answer I can find is that after the expiration of the 
patent, as well as before, the Pearsons were the sole manufacturers, 
and as such they could and did make a contract with Hughes, giving 
him the sole right to sell that article, no longer protected by the pat- 
ent, in the United States. As such sole dealer in that article, he had 
the right to adopt a trade-mark, and did continue and register the 
name "Idéal," which had been his trade-mark for years. But could he 
then adopt and register as his trade-mark, connected with this par- 
ticular style of brush, now freed from the patent, the name which 
designated it in the United States before the patent expired? Had not 
that name "Idéal," connected with this style of brush, become public 
property to the extent that it could no longer be appropriated as a 
trade-mark by any one in connection with the particular brush? Hav- 
ing the sole right to sell throughout the United States, Hughes and his 
predecessors attached this name to the article, and throughout the 
United States it became known by that name. Hughes is responsible 
for that. So long as the patent was in force, it was unnecessary to 
register the name "Idéal" as a trade-mark, as the patent was protec- 
tion against sales of that brush in the United States by others, wheth- 
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er or not it bore that name. But when the patent ceased to be a pro- 
tection against sales by others of that article the name was registered 
as a trade-mark; the idea being to exclude others from selling that 
particular brush with that name thereon, and so create the impression 
that Hughes sold the only real "Idéal Hair Brush." 

But it is said that the Pearsons recognized the trade-mark as valid 
and assented to its registry, and therefore cannot use it. Does that 
validate the trade-mark, if invalid without such récognition and as- 
sent? Clearly not. Does that mère assent and récognition estop the 
Pearsons to use it? I think not. But it is said the Pearsons gave 
Hughes a 20-year agreement for the exclusive sale of such brush made 
by him in the United States, and Hughes agreed to purchase ail his 
brushes of the Pearsons, and in considération of being released it was 
agreed that the Pearsons might sell thèse brushes in the United States 
under some other name; that is, Hughes surrendered his right to the 
exclusive sale of thèse brushes in the United States, provided and on 
condition the Pearsons would sell the brush under some other name, 
if they sold at ail, in the United States. Can the Pearsons be en- 
joined from violating this agreement? There is no full, complète, and' 
adéquate remedy at law clearly. And to enforce it at law an in- 
numerable number of suits at law will be necessary. 

Again, the complainants contend that Hughes had the right to reg- 
ister this trade-mark under the Trade-Mark Act of February 20, 1905 
(33 Stat. 724, c. 592 [U. S. Comp. St. Supp. 1911, p. 1459]), as Hughes 
liad exclusively used this trade-mark "Idéal" for the period of 10 
vears next preceding the passage of that act. That act superseded Act 
March 3, 1881, c. 138, 21 Stat. 502 (U. S. Comp. St. 1901, p. 3401),. 
and in section 5, after providing what marks, etc., may be registered' 
and what may not be, states as follows : 

"And provided furt'lier, that nothing herein shall prevent the reglstra- 
tioii of any mark used b.y the applicant or his predecessors, or by those from 
whom title to tlie marli Is derived, in commerce with forelgn nations or ainong 
the several states, or with Indian trlbes, whlcli was in actual and exclusive 
use as a trade-marli of the applicant or his predecessors from whom he de- 
rived title, for ten years next preceding" the passage of this act. 

The meaning and effect of this proviso bas been adjudicated by the 
Circuit Court of Appeals in this (the Second) circuit. Thaddeus Da- 
vids Co. V. Davids, 178 Fed. 801, 102 C. C. A. 249. It is there held 
in substance and effect that under the quoted 10-year clause any 
Word or. mark actually and exclusively used as a trade-mark of the 
applicant or of his predecessors from whom he derived title for 10 
}ears next preceding the passage of the act, February 20, 1905, is en- 
ntled to registration and protection as a trade-mark notwithstanding 
the exceptions and prohibitions in the preceding clauses of the section. 
The question there was over the validity of the registration of the 
name "Davids." Section 5 of the said act of F'ebruary 20, 1905, pro- 
vides, among other things : 

•'Provided that no mark which consists merely in the name of an Indivld- 
ual, firm, • • * shall be registered under the terins of this act." 

Hère vvas a clause absolutely prohibiting the registration of the 
name "Davids," but for the lO-year clause quoted above. The court 
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started off with the déclaration that this word "Davids" was not a 
valid common-law trade-mark, and could not hâve been registered 
under the prior law, the act of March 3, 1881. Also: 

"If, then, the name has validity as a registered trade-mark It is by yirtue 
of tlie provisions of section 5 of Trade-Mark Act Feb. 20, 1905, * * • 
and the 10-year clause thereof upon whlch the complalnant relies foUows. 
* * * The act makes a mark actually and excluslvely used the requlsite 
perlod entitled to registration as a trade-mark. And if it is entitled to reg- 
Istration it is entitled to protection. \Ve are unable to appreelate the dis- 
tinction sought to be drawn by the défendant between the right to register 
a trade-mark and the right to protect it. * * * In our opinion, an inter- 
prétation of the act which renders the 10-year clause of no practieal efCect 
should be avolded, unless absolutely necessary. L'ndoubtedly public poliey 
would prevent the registration as trade-marks of marks consisting of im- 
moral or scandalous matter, or of flags or coats of arms. It may well be 
that the same prlnciple would prevent the registration of trade-marks sim- 
ulating those used by otliers. But with respect to names, descriptive words, 
and geographlcal tenns, we are of the opinion that the proviso prevents 
tlieir registration if they hâve been in use for less than 10 years, but that 
the 10-year clause entltles them to registration if they bave been actually 
and excluslvely used for more than that period before the passage of the act." 

The Circtiit Court of Appeals in the Davids Case refers to In re 
Cahn, Belt & Co., 27 App. D. C. 173, where it was explicitly held and 
decided that the proviso quoted does not permit or authorize the reg- 
istration of marks or names the registration of which is prohibited 
by the prior clauses of section 5, and after stating that the court had 
so held in that case declared its inability to follow that case, as no 
practieal effect could be given to the 10-year clause if the statute were 
so construed, and then held, as already quoted : 

"But vcith respect to names, descriptive words, and geographlcal terms, 
we are of the opinion that the proviso prevents their registration if they 
ha-ve heen in use for less than 10 years, but that the 10-year clause entitles 
them to registration if they hâve been actually and exclusively used for 
more than that period hefore the passage of the act." 

Hère the name "Idéal" had been used by Hughes and his predeces- 
sors in title for more than the 10 years next preceding the passage 
of the act acfudîly and exclusively as his trade-mark. It was a trade- 
mark of the applicant, and there is no statute, or clause in the statute 
referred to, forbidding its registration. Clearly the expiration of the 
patent in 1903 had no greater potency to prevent the registration of 
this trade-mark by Hughes, and its protection as such by the courts, 
than does the express provisions of the statute referred to to prevent 
the registration of "marks consisting merely in the name of an indi- 
vidual firm * * * gr merely in words or devices which are de- 
scriptive of the goods with which they are used," etc., and which stat- 
ute says such marks, words, etc., shall not be registered. This word 
"Idéal," under the facts and circumstances of this case, was entitled 
to registration, and, being entitled to registration by Hughes, is enti- 
tled to protection. Thaddeus Davids Co. v. Davids, supra, 178 Fed. 
804, 102 C. C. A. 252, where the court held : 

"And if it Is entitled to registration it is entitled to protection." 

As interpreted by the Circuit Court of Appeals, the 10-year clause 
referred to provided for the registration of every mark and word 
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which for the 10 years nèxt preceding the passage of the act had been 
in actual and exclusive use by the appHcant and his predecessors in 
title as a trade-mark. The court also held that in such cases public 
policy, not the statute, would prevent the registration of marks con- 
sisting of immoral or scandalous matter, or of flags or coats of arms, 
even had they been in use as such for the 10-year period. 

As to the cross-bill, it must be dismissed in any event as unauthor- 
ized. By section 22 of the Trade-Mark Act a suit in equity may be 
instituted whenever there are "interfering registered trade-marks," etc. 
Whenever a person deems himself injured by the registration of a 
trade-mark, by section 13 of the act he may apply to the Commissioner 
of Patents to cancel same. This is a complète and adéquate remedy. 

The cross-bill will be dismissed, and the complainants will hâve a 
decree as prayed, with costs. 



T'NITED STATES v. COWART et al. 

(District Court, S. D. Aliibania, S. D. April 19, 1913.) 

No. 208. 

1. Public Lands (§ 120*) — Patent— Vacation— Fraud. 

Wliere a patent to publie laud lias been regularly issued by the proper 
offict-rs wuder tlie binicl and seul of the Président of the United States, It 
«uinot be set aside for fraud and false testlmony on the part of the 
cntrynian, unless the same is established by clear and convincing evi- 
denoe, and not by a bare prépondérance thereof. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 332-333; 
Dec. Dig. i 120. *J 

2. Public Lands (§ 138*) — Conveyance— Patent— Vacation— Fkaud of Es- 

tryman — bona fide purciiaser. 

In an action by the Fuited States to cancel a patent to certain public 
laud couveyed to défendant B., because of alleged fraud and false swear- 
ing on the part of the entrynian, évidence hcld insutflcient to justify a 
tinding that B. liad li;nowledge of the entrynian's fraud at the time he 
purchased the land, notwltlistanding he failed to testify in his own be- 
half. 

|Ed. Note.— For other cases, see Public Lands, Cent. Dig. § 3CS; Dec. 
Dig. § 13S.*] 

In Equity. Suit by the United States against Vicy M. Cowart and 
others. Decree dismissing the bill as against défendant Lewis I. Bran- 
nan, and for the United States against the other défendants. 

Wm. H. Armbrecht, U. S. Atty., and Alex. T. Howard, Asst. U. 
S. Atty., both of Mobile, Ala. 
Rich & Hamilton, of Mobile, Ala., for respondent Brannan. 

TOUI^MIN, District Judge. This is a bill filed by complainant 
February 16, 1909, praying the court to set aside and déclare null and 
void : First, the patent issued by the United States to one Vicy M. 
Cowart on August 16, 1904, for the west half of the northwest quar- 
ter, the northeast quarter of the northwest quarter, and the north- 

•For other cases see same topic & i mumeeb in Dec. & Am. Digs. 1987 to date. & Rep'r Indexes 
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west quarter of the northeast quarter of section 4, in townsliip 2 
south, of range 4 west of St. Stephen's meridian, in Alabama, con- 
taining 160.30 acres; second, the deed by patentée to H. D. Vv'ilson. 
dated October 7, 1904, for the same land ; and, third, the deed (so 
far as this land is concerned) by Wilson and wife to Lewis I. Brannan, 
dated September 7, 1905. 

The grounds stated on which the court is asked to take such action 
are: That the said patent was obtained by testimony, on the final 
proof, which was false and untrue, in that the claimant and her two 
witnesses testified that she had established actuaî résidence on the 
land in December, 1901, and that she had resided continuously there- 
on, as far as possible, not absenting herself for more than two weeks 
at a time, off at work ; whereas, as a matter of f act, claimant did not 
establish actual résidence on the land in December, 1901, nor live 
continuously on it from the date of application to the date of final 
proof, nor ever did establish actual résidence on said land. That with 
knowledge of ail thèse facts, and of the fraud practiced in obtaining 
the patent, said Wilson, a few months after it was issued, accepted 
a deed for the land in question from Miss Cowart for the recited con- 
sidération of S600, although he knew at the time that patentée had not 
complied with the homestead laws in obtaining the patent, but had 
procured the same through false and fraudulent testimony. And the 
bill charges the same as to Lewis L Brannan, to whom, 11 months 
later (September 7, 1905), Wilson conveyed the said land, together 
with several other tracts, by deed, for the recited considération of 
$500; that Brannan likewise knew, at the time of accepting Wilson's 
deed, that the patent had been so fraudulently obtained, and that pat- 
entée had not lived on the land, nor established actual résidence there- 
on ; and that he was, therefore, not a bona fide purchaser, for value, 
without notice of said fraud. 

Défendants Cowart and Wilson liaving made no défense, a decree 
pro confesso was previously entered against each of them. Défend- 
ant Brannan, however, filed a sworn answer, denying the allégations 
of the bill so far as it charges that, at the time he accepted Wilson's 
deed, he had knowledge of the fraud on the part of the patentée, and 
sets up the défense that he was an innocent purchaser, for value, 
without notice of fraud, or any irregularity in obtaining the patent, but 
allèges that he acted in good faith, upon the patent to Miss Cowart 
and her deed to Wilson being exhibited to him, in purchasing the land 
from Wilson, and that he had no knowledge or notice of any facts 
tending to cast doubt or suspicion on said title. 

[1] "We take tlu> gênerai doctrine to bt» that when, in a court of equity, it 
is proposed to set aside, to aiinul, oi- to cori'ect a wrltten instrument for fraud 
or mistake in tlie exécution of tlie iusti'unient itself, the testimony on which 
tlris is done nmst be clear, unequivocal, and convincing, and that it eannot 
le doue upon a bare prépondérance of évidence, whicli leaves the issue in 
doubt. If the proposition * * * i^ sound in reî,'ard to tlie ordiuary cou- 
tracts of private individuals, how nuich more should it be observed where 
the attempt is to annul the grants, the ])ateuts, and otlier solemn évidences 
of title emanating from the government of the TJnited States under its offi- 
ciai seal. In this class of cases, the resi)ect due to a patent, the presumptions 
that ail preceding steps required by the law had been observed before its 
Issue, the immense importance and uecessity of the stabllity of titles de 
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peud«tit upon thèse offitial Instruments, demand tliat the effort to set them 
iisidt.', to annul tlieiii. or to correct mlstakes In them, should only be suc- 
cessfnl when the allégations on whlch It is attempted are elearly stated and 
fully siistained b.\- i)r<]()f. It is not to be admitted that the titles by whlch so 
uiuch property in tins coinitry and so niany rijjrhts are held, purportlng to 
t'uianate fi'oiu tlio aullioi'itatiro action of the oflicers of the government, and. 
as il) this case, muicr tlic seal and signature of the Président of the United 
States himself, sliall be (lei)eiident upor^ the hazard of snecessful résistance to 
the whlnis and caprices of every person who chooses to attacli them in a 
court of justice ; but it slionld be well uuderstood that only that class of 
évidence wliich commands respect, and that amount of it wliich produces 
conviction, shall make snch an attempt snecessful." United States v. Budd, 
144 TJ. S. 161. 1G2. 12 Sup. Ct. 577, 36 L. lîd. 384. citing Maxwell Land Grant 
Case, 121 V. S. 325, 381, 7 Sup. Ct. 1015, 30 L. Ed. 949. 

A patent, regularly issued and signed by the proper officers of the 
government, cannot be avoided or set aside on mère conjecture or 
suspicion, but the testimony on vvhich this is done must be "clear and 
convincing." 121 U. S., supra. 

"The presumption is that the patent" for land issued by officers of the 
United States "is valid, and passed the légal tltle; and, furthermore, it is 
prima facle évidence of itself that ail the Incipient steps had been regularly 
taken before the title was perfected by the patent." Minter v. Crommelin, 18 
How. 87, 15 L. Ed. 279; Polk v. Wendal, 9 Cranch, 98, 99, 3 L. Ed. 665. 

"A patent Is the highest évidence of title, and is concluslve as against the 
government, and ail clairalng under junior patents or titles, until it is set 
aside or annulled by some judicial tribunal." 121 U. S., supra, 380, 7 Sup. 
Ct. 1028, 30 L. Ed. 94». 

"In order to overthrow a patent on charges of fraud on the part of the 
entryman, and knowledge thereof on the part of the purchaser, the proof 
must be clear, and fraud or knowledge of fraud In the entry will not be in- 
ferred from a merely suspicious circumstance. The purchaser is not bound 
to hunt for grounds of cloubt." U. S. v. Clark, 200 U. S. 601, 26 Sup. Ct. 340. 
50 L. Ed. 613. 

The évidence on behalf of complainant elearly shows that the pat- 
ent was obtained through false testimony, for the patentée (the gov- 
ernment's main witness) now admits, notwithstanding her afifidavit to 
the contrary on the final proof, that she did not establish actual rési- 
dence nor live on the land at ail, but visited it only three or four times 
a year, had a small house built thereon (which was really not hab- 
itable), and cultivated a small portion of it; her actual home during 
the time she was supposed to be living on the homestead being at Wil- 
mer, Ala., where she kept a hôtel. She is corroborated in her last 
testimony, to some extent, by witness Snow. 

The only question of fact in this case to détermine is whether de- 
fendant Brannan, at the time he accepted the deed from Wilson for 
this homestead (along vi'ith other tracts), knew of the fraud practiced 
in obtaining the patent. 

[Z] The main testimony on this point is that of the patentée, which 
is not of a character to "conimand respect" or "produce conviction" 
to any great degree, except in so far as she may be corroborated, es- 
pecially as she is shown to hâve been "hostile" to Brannan for 12 
years, dating from a period prior to her entry of this land. Défend- 
ant Brannan operated a turpentine distillery at Wilmer, Ala., a por- 
tion of the time between the years 1901 and 1904, this being about 
>e\'en miles distant from the homestead in question. There is tes- 
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timony that he "worked" the trees on land as far out from Wilmer 
as that distance; but there is none to show that he worked the trees 
on that homestead, or in the direction or vicinity thereof. He lived 
at Wilmer at the same time that the patentée lived there, and during 
the same years that she was supposed to be living on her homestead. 
He was away on business, however, a great deal of the time. She 
testified that Brannan knew that she did not live on her homestead — 
which, of course, is a matter of opinion or conjecture, as she states 
no facts sufficient to clearly show this; but, admitting that he knew 
she lived in Wilmer during those years, there is no évidence to show 
that he then knew she had entered a homestead. It is true that in 
1905, about a year after the patent was issued, when he bought a 
quantity of land from Wilson, in which this homestead was included, 
the patent was exhibited to him, and it might be conjectured that he 
then recalled the fact that the patentée had lived in Wilmer from 
1901 to 1904; but this would be a matter of mère surmise, and not 
strong enough to overcome the presumption that arises, from a pat- 
ent regularly issued, that ail necessary steps hâve been complied with 
in its acquirement. In other words, there is no "clear and convincing" 
évidence, such as the law requires, to warrant the court's finding that 
Brannan had knowledge of this fraud and setting aside the deed he 
obtained from Wilson, although there may be circumstances shown 
sufficient to generate a suspicion, or on which to hazard a guess, that 
he did possess such knowledge. 

Some comment was made as to défendant Brannan's failure to tes- 
tify, and the presumption that would arise thereby when there were 
facts pertinent to the issue that were peculiarly within his knowledge,. 
sufficient to contradict or explain évidence which is conflicting or cir- 
cumstantial; but my opinion is that, in this case, no prima facie case 
has been established by complainant, and, as stated in my opinion in 
United States v. Tillman et al., 205 Fed. : 

"When évidence Is conflicting or circumstantial, and it is In the power 
of a party to contradict or explain, a presumption ean and should be iu- 
dulged against him if he fail to testify wlthoiit satisfactory reason. But 
such presumption should not be indulged against a défendant for not intro- 
ducing himself to disprove facts essential to plaintifï's recovery, which be 
has failed to prima facie establish. He may reinain silent, untll the plalntiff 
has shown a case which calls upon him to speak in déniai or explanation." 
Pollak V. Davidson, 87 Ala. 557, 6 South. 312 ; 1 Starkie on Evidence, 54 ; 
Sauntry v. U. S., 117 Fed. 132, 55 C. C. A. 148. 

Decree dismissing bill as to respondent Lewis I. Brannan. 



FARMER V. ATLANTIC COAST LINE R, CO. 

(District Court, E. D. South Caroliua. May 9, 1913.) 

1. Courts (§ 356*) — Fédéral Courts — State Procédure — Application. 

The Conformlty Act of 1872 (Rev. St. § 014 [U. S. Comp. St. 1901, p. 
684]) is applicable only to causes in the Circuit and District Courts, and' 
not to causes in the fédéral appellate courts, the practice in which is 
governed by the constitutional, statutory, and common-law provisions ap- 

*For other cases see same topic & § number in Dec. & Am.Digs. 1907 to date, & Rep'r Itidexe» 
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pllcable to wi-its of error in actions at law in the appelUite courts of the 
United ' States and by tlie rules of sucli courts. 

[Ed. Note. — For otlier cases, see Courts, Cent, Dig. § 937; Dec. Dig. 
§ 306 ;* Appeal and Error, Cent. Dig. § 3397.] 

2. Courts (§ lOG*) — CirtcuiT Cot;rt of Appeals — aI.\^•nATE~EFFECT. 

i;nder Cii-cnit Court of Ajipeals rule No. 32, declaring tliat in ail cases 
finally deterniined a mandate sliall be issued to tlie trial court to inform 
It of tlie proeeedinjrs in the Circuit Court of Appeals, so that further 
Ijroceediuss niay be had in tlie trial court as to law aud justice uiay 
appertaiii, tlu! mandate is coiitroUing ou the trial court as to the fur- 
ther proceedings in tlie case. 

llCd. Xote.—Eor other cases, see Courts, Cent. Dig. § 1103; Dec. Dig. § 
406. *J 

3. Courts (§ 40(i*) — Iîevebsal — DisrosixiON of Cause. 

t'uder the t^mstitution of the United States, tlie fédéral appellate 
courts, on wiits of error to judgnients in actions at law, can only cor- 
rect tlie error complained of by directing a iiew trial. 

[I';d. Note. — For other cases, see Courts, Cent. Dig. § 1103; Dec. Dig. 
§ 406.*] 

4. Courts (§ 40G*) — IIeversal — Disposition of Cause — Xew Teial. 

Where, in an action for injuries, a judgnient for plaintiff was reversed 
by the Circuit (^ourt of Appeals, on the ground that the court should hâve 
grauted defeudant's motion for iiousuit on the grouiid that the évidence 
showed défendant was not négligent as a luatter of làw, and remaiided 
the case for a new trial, it was rlie duty of the trial court tO grant a new 
trial in ail res]iects as though the flrst trial had not beeu had, and hence 
plaintiff niislit be granted leave to ameud his coniplaiut, so as to allège 
niaterlal matter not incousistent with the conchi.^ious adjudged by the 
Circuit Court of Appeals on the writ of error to the judgment on tlie flrst 
trial, whicli constituted the law of the case so far as api^licable. 

[P'd. Note.— For other cases, see Courts, Cent. Dig. § 1103; Dec. Dig. 
i 406.*] 

5. Appeal and Error (§ 1201*) — Reveesal— Proceedincis Aiter Remand — 

Amendment. 

Where a judgment is reversed and the cause remanded for a new trial, 
an application by plaintift for an aniendment of the complaint is ad- 
dressed to the discrétion of the court, to be deterniined ou proper liearin^. 

[Ed. Note.' — For other cases, see Appeal and Error, Cent. Dig. §§ 4673, 
4677-4683; Dec. Dig. § 1201.*] 

At Law. Action by C. L. Farmer against the Atlantic Coast Line 
Railroad Company. On motion to amend the complaint. Objections 
overruled, and ca,se continued for further proof. 

See, also, 176 Fed. 692, 100 C. C. A. 244. 

J. W. Ragsdale, of Florence, S. C, for plaintiff. 
Willcox & Willcox, of Florence, S. C, for défendant. 

vSMITH, District Judge. This matter came on to be heard upon a 
motion on behalf of the plaintiff to be allowed to amend the complaint 
herein in certain particulars. 

This action was originally begun on the Ist day of April, 1907, by 
the plaintiff, to recover from the défendant the snm of $10,000 dam- 
ages alleged to hâve been sustained by him as the resuit of certain in- 
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juries suffered while in the employ of the railroad company. The 
complaint alleged that on August 2, 1906, while employed by the rail- 
road company, the plaintiff was directed by J. J. Brown, the railroad 
company's foreman in charge of the work, to chain together two cars ; 
that while so engaged the défendant, its agents and servants, negli- 
gently, willfully, and wantonly, without giving any warning to the 
plaintiff, caused its said engine to suddenly strike and move said cars 
together, thereby catching the plaintiff between the said cars, giving 
to him thereby grievous bodily injuries, etc. The railroad company 
filed an answer, setting up a gênerai déniai, and also alleging that the 
injuries to the plaintiff were received by him as the resuit of his own 
contributory négligence. The cause came on for trial in the Circuit 
Court of the United States for this district on the 5th of March, 1908, 
and upon the trial a verdict was rendered by the jury in favor of the 
plaintiff for $5,000, upon which a judgment was afterwards entered 
up. From this judgment a writ of error was sued out by the défend- 
ant, the railroad company, to the Circuit Court of Appeals for the 
Fourth Circuit, and upon the hearing in that court that court made 
its judgment reversing the judgment below. 176 Fed. 692, 100 C. C. 
A. 244. The mandate from the Circuit Court of Appeals to the Cir- 
cuit Court of the United States for the District of South Carolina 
was filed in the latter court on the 2d of December, 1909. The man- 
date orders and directs as foUows : 

"It is now hère ordered and ad.1udged by tliis court that the judgment of 
the said Circuit Court In this cause be and the same is hereby reversed, with 
eosts, and tlie cause is renianded to the Circuit Court of tlie United States 
for the District of South Carolina, at Florence, with dii'ections to set aside 
the verdict and grant a new trial in accordance with the opinion of this court. 

"November 8, 1909. Nathan GofE." 

In the opinion filed by the Circuit Court of Appeals it was held that 
the trial judge in the Circuit Court erred in not directing a verdict 
in favor of the défendant, on the ground that the only reasonable 
conclusion to be drawn from the testimony was that the plaintiff's in- 
juries resulted from the négligence of his fellow servant, the engineer. 
In its opinion the Circuit Court of Appeals concurs with what it con- 
strues to be the opinion of the trial judge below, that the engineer was 
the fellow servant of the plaintiff. It finds, however, that the trial 
judge erred because it was left to the jury to say whether Brown, the 
foreman, was négligent in permitting the engineer to move back after 
Brown's directing the plaintiff to go between the cars. The court held 
that it appeared from the testimony in the cause that the in jury in- 
flicted upon the plaintiff was the resuit of the engineer moving the 
cars back when the plaintiff was between them ; that Brown, the fore- 
man, had directed the plaintiff to go between the cars and do the work 
in question, but that the foreman, having seen the engineer signaled 
to remain where be was, and observing there was ample space for 
the plaintiff to go between the cars at the time, was not shown to hâve 
been guilty of négligence, but that it appeared that the injury was due 
to the fact that the engineer moved the cars back improperly, and it 
was therefore due to the négligence of the engineer, who was a, fellow 
205 F.— 21 
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servant of the plaintifF, and that the plaintiff was not entitled to re- 
cover. The end of the opinion is in the following words : 

"For the reasons herein stated, the judgment of the court below is re- 
versée!, and the cause remanded, with instructions to proceed in accordance 
with the views herein announced." 

Upon the motion for leave to amend, the défendant objected upon 
the following grounds: (1) That the reversai of the cause by the Cir- 
cuit Court of Appeals put an end to the case. (2) The motion comes 
too late. 

The position that the reversai of the cause by the Circuit Court of 
Appeals put an end to the case is rested upon the practice in the state 
courts of South Carolina, and rests upon the principles decided by the 
Suprême Court of South Carolina in Crosby v. Railroad, 83 S. C. 575, 
65 S. E. 827. That case is based upon the effect of rule 27 of the 
Rules of the Suprême Court of the State of South Carolina (56 S. E. 
v), which provides that whenever an appeal to the Suprême Court is 
sustained on the ground that a nonsuit should hâve been granted, or 
a verdict directed because of a total failure of évidence, or because the 
évidence could admit of but one inference, the reversai of the judg- 
ment should hâve the same effect as if the nonsuit had been ordered 
or a verdict returned under the direction of the circuit judge. 

[1] The contention of the défendant is based upon the assumption 
that if this case had been a case in the state court of South Carolina, 
and an appeal had been taken from the refusai of the trial judge to 
direct a verdict (as in this case a writ of error was taken to the judg- 
ment upon that ground), and the Suprême Court of South Carolina 
had reversed the judgment below, that would hâve been an end to the 
case, inasmuch as under the rule of practice in that court the reversai 
of the judgment is to hâve the same effect as if a verdict had been 
returned under the direction of the circuit judge. This argument, 
however, would only apply hère if the rule of practice upon such 
writs of error in the fédéral courts is the same as the rule of prac- 
tice upon appeals in such cases in the state court. The Conformity 
Act of 1872 of the United States has no application, for according 
to the terms of that act as set out in section 914 of the United States 
Revised Statutes (U. S. Comp. St. 1901, p. 684) its provisions are ap- 
plicable only to causes in the Circuit and District Courts, and not to 
causes in the appellate courts, of the United States. The practice in 
such cases in the fédéral courts is governed by the constitutional, stat- 
utory, and common-law provisions applicable to writs of error in ac- 
tions at law in appellate courts of the United States, and by the rules 
of those courts. 

[2] The mandate from the Circuit Court of Appeals is that the 
verdict be set aside and a new trial granted. The contention of the 
défendant in opposition to granting any amendment is that the man- 
date is not controlling, but that this court is to look to the opinion of 
the Circuit Court of Appeals. The rule of the fédéral courts, how- 
ever, is that the mandate is the order or instruction of the appellate 
court to the lower court. Rule 32 of the Circuit Court of Appeals for 
the Fourth Circuit, déclares that in ail cases finally determined in 
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that court a mandate shall be issued to the court below for the pur- 
pose of informing such court of the proceedings in the Circuit Court 
of Appeals, so that further proceedings may be had in such court be- 
low as to law and justice may appertain. 

The ruie is that the lower court must proceed according to the terms 
of the mandate. Sibbald v. U. S., 12 Pet. 488, 9 h. Ed. 1167; West 
V. Brashear, 14 Pet. 51, 10 L. Ed. 350; Gaines v. Rugg, 148 U. S. 
228, 13 Sup. Ct. 611, 37 L. Ed. 432. From thèse décisions it would 
appear that what the lower court is to look to is the terms of the man- 
date. It is from the mandate that it obtains its information as to what 
it is directed to do, and in this case the mandate directs the court to 
set aside the verdict and grant a new trial. 

[3] So, also, whatever may be the power of the Suprême Court of 
South Carolina in its controi over appeals taken from judgments in 
actions at law, it is well settled that under the Constitution of the 
United States the fédéral appellate courts in cases of writs of error 
to judgments on actions at law can only correct the error complained 
of by directing a new trial. Mutual Reserve Life Ins. Co. v. Heidel, 
161 Fed. 535, on page 538, 88 C. C. A. 477. This principle is very 
fully discussed by the Suprême Court in Capital Traction Co. v. Hof , 
174 U. S. 1, 19 Sup. Ct. 580, 43 L. Ed. 873. There the Suprême 
Court expressly décides that under the seventh amendment to the 
Constitution of the United States, where a trial by jury has been had 
in an action at law in a court of the United States, the facts there 
tried and decided cannot be re-examined in any court of the United 
States otherwise than according to the rules of the common law of 
England, and that by those rules no other mode of re-examination is 
allowed than by way of new trial. 

[4] The very point was decided by the Circuit Court of Appeals 
for the Eighth Circuit in Denver & R. G. R. Co. v. Arrighi, 141 Fed. 
67, 72 C. C. A. 400. There an employé of the railway company 
brought an action against the railroad company for injury occurring 
whilst in the employ of the railroad company as a switchman in en- 
-deavoring to efïect a coupling of two freight cars. The case was 
first tried at law, and on that trial the défendant, the railroad company. 
moved that a verdict should be directed in favor of the railroad com- 
pany. This motion was refused by the trial judge, and a verdict was 
rendered in favor of the plaintiff. Upon appeal this verdict and the 
judgment thereon was set aside because of error in the trial judge in 
refusing to direct a verdict for the railroad company on account of 
the contributory négligence of the plaintiff. and a new trial was or- 
dered. Denver & R. G. Co. v. Arrighi, 129 Fed. 347, 63 C. C. A. 649. 
That case is on ail fours with the présent, for if the finding of the 
appellate court to the effect that upon the testimony at the trial a ver- 
dict should hâve been directed in favor of the défendant, the railroad 
company, was conclusive upon any further action by the court below, 
that ended the case. None the les s, however, the case went back for a 
new trial as ordered, and on that new trial the testimony was taken 
over again and the case was submitted to the jury, the court refusing 
to direct a verdict in favor of the défendant under the testimony, and 
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the jury again found a verdict for the plaintiff. From the judgment 
on that verdict a writ of error was taken to the Circuit Court of Ap- 
peals, and on the triai the Circuit Court of Appeals held that the judg- 
ment of the trial court must be affirmed ; that the décision of the Cir- 
cuit Court of Appeals on the first writ of error did net entitle the 
railroad company to a verdict in its f avor ; that the trial was rightly 
had over again, and on the new trial the court was limited to the tes- 
timony in the new trial, and if the testimony in the new trial was 
différent in any material respect from the testimony in the fîrst trial 
it might entitle the plaintiff to recover, although upon the testimony in 
the first trial the trial judge should hâve directed a verdict for the 
défendant. 

In Connecticut Pire Ins. Co. v. Manning, 177 Fed. 893, 101 C. C. A. 
107, the Circuit Court of Appeals of the Eighth Circuit decided that 
where in an action at law judgment was recovered for the plaintiff s, 
and the défendant had moved for an instructed verdict for the défend- 
ant, and upon writ of error the Circuit Court of Appeals held that the 
trial court erred in not directing a verdict for the défendants as asked, 
and remanded the case for new trial, that thereafter the court was 
right in overruling a motion by the défendant in the trial court for 
judgment under the décision of the Circuit Court of Appeals, and on 
the new trial could permit the plaintiff to take a v^luntary nonsuit. 

The rules of law applicable to the matter would appear to be as 
follows : 

1. That the mandate is the proper means of information to the 
lower court from the appellate court of the judgment arrived at in 
the appellate court. 

2. That in actions at law in the fédéral courts the only way of cor- 
recting erroneous rulings upon the trial of issues of fact before a 
jury is by directing a new trial. 

3. That where a new trial is directed a new trial must be had, and 
the testimony taken in like manner as if there had been no preced- 
ing trial. 

4. That the décision of the appellate court is the law of the case, 
and if the testimony at the second trial is substantially the same as 
that in the first trial, the second trial would be governed by the con- 
clusions of the appellate court. If the testimony in the second trial 
is différent in anj' material respects, then the law in the second trial 
is to be determined in its application to the facts as appearing in such 
trial. 

5. That where a case is remanded to the lower court for a new 
trial, it is for a new trial upon the pleadings as they appear, irrespec- 
tive of what testimony may hâve been put in or rulings made there- 
on by the trial court at the first trial. The second trial is to be upon 
its own merits as a new trial under the rules laid down by the ap- 
pellate court upon the issues existing in the pleadings and the testi- 
mony adduced at such new trial. 

6. That when a cause is remanded for a new trial, it stands before 
the court below for the purpose of amendment or any other action 
just as it did before the first trial, except that nothing can be allowed 
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to be donc inconsistent with the conclusions adjudged by the Circuit 
Court of Appeals on the writ of error to the judgment upon the first 
trial, which constitute the law of the case so far as it is applicable. 

Under the mandate in this case the cause stands for trial anew, in 
accordance with the views expressed in the opinion of the appellate 
court as constituting the law of the case, upon any évidence that may 
be offered under the issues in the pleadings. There would seem no 
doubt of the power of this court now to entertain the motion and to 
allow any amendment that may be proper. 

[5] The question then before the court is whether the amendment 
now asked for should be allowed. This is an application addressed 
to the discrétion of the court, and dépends upon the circumstances 
adduced as calling for the exercise of that discrétion in favor of the 
amendment. The plaintiff filed affidavits in support of bis applica- 
tion. At the hearing the défendant asked leave to submit affidavits 
also, if the court concluded that as matter of law the court could at 
this stage entertain the application. This leave will be given. It is : 

Ordered, that both sides bave leave to présent to the court such affi- 
davits on the facts of the cause as tliey may be advised for and against 
the allowance of the amendment applied for, such affidavits to be 
filed with the clerk within 30 days from the date of this order. 

Let a copy of this order be niailed by the clerk to the attorneys 
of the respective parties. 



In re VENSTROM. 

(District Court, W. I). Washington, N. D. May 15, 1913.) 

No. 4,.308. 

1. BaNKRUPTCY (S :i2H*) — Cl.AIMS — LIQUIDATIO.n; by LiTIGATION — FlLlNG — 

Time. 

Clalmant, having sold Kouds to a bankrupt before eonimencement of 
banljruptcy proceediiiK-^, bronglit replevlu in a state court, wliieh action 
was pendiug wben ! anl.rruptcy pi'oceedings were instituted, whereupon 
the trustée inter\'eucd and recovered judgment for the return of the 
goods. The .iudgnient was i-endered in October, 1912, and in November 
foUowing clalmant flled its claim for the goods in the banliruptcy proceed- 
ings. The claim was filed before clalmant had returned the goods or paijî 
the value thereof, which it subseqiiently dld. IJeld that, since It would 
be presumed that clalmant did not recover possession of the goods without 
glving a replevin bond, such bond would amouut to a substantial eompli- 
ance with the requlrement for the surrender of anything in the nature of 
a préférence prior to the maklng of its claim, and the claim, having beeu 
flled within 60 days after judgment, was properly allowed, though not 
filed until more than a year after adjudication. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 518; Dec. 
Dig. § 328.*] 

2. Bankruptcy (§ ,S22*) — Claims— Présentation. 

Where clalmant, having sold goods to a bankrupt, a small portion of 
which had been sold, brought replevin to recover the balance before bank- 
ruptcy, in which it was uusuccessful, and was compelled to pay the value 
of the goods replevined to the banki-upt's trustée, it was not bound to 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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limit its claim aguiiist the bankrupt's estate to the value of the goods 
replevlned, but was entitled to file for the wliole claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. §§ 508-510; 
Dec. Dig. § 322.»] 

In Bankruptcy. In the matter of bankruptcy proceedings of C. J. 
Venstrom. Pétition for review of a referee's order allowing a claim 
fîled more than a year after adjudication. Affirrned. 

Leopold M. Stern, of Seattle, Wash., for trustée. 
Force & Ballinger, of Seattle, Wash., for claimant. 

CUSHMAN, District Judge. This matter is before the court upon 
a pétition for a review of the action of the référée in bankruptcy, 
allowing a certain claim in full, filed more than one year after the 
adjudication in bankruptcy. The adjudication was made the 30th day 
of August, 1910. The referee's certificate shows: 

"That .some tiine prier to tlie commeneement of tlûs proceeding the claim- 
ant, Clinton A. Hill & Co., sold and delivered a Mil of goods to the bank- 
rupt. Some tinie thoreafter, and before the conmienceraent of the bank- 
ruptcy proceeding, the sald claimant sought to rescind the coutract of sale, 
and brought an action in the state court in the nature of a replevin action 
to recover the goods so sold and delivered. That the entire Mil of goods 
sold amounted to .S49V.25, of whieh about $90 worth had been sold before 
the commencement of said replevin action. That the rcmainder of the goods 
were taken froni the possession of the bankrupt by the officer and delivered 
to the plaintifC in the action. This action was pending at the tirne of the 
institution of the bankruptcy proceeding, and the trustée in the bankruptcy 
proceeding intervened and defended the action, v/bich after long delay re- 
sulted in a judgmcnt for the return of the property, and, if return could 
not be had, the value thereof as fixed in said judgraent. This was ren- 
dered In October, 1912, and in November followiug the claimant filed its 
claim for the Mil of goods sold and delivered as hereinbefore stated. This 
claim was filed before the plaintifC in the replevin action liad complied with 
rbe ternis of the judgment by returning the property, or paylng the value 
thereof. Objections were iuterposed by the trustée to this claim, and the 
order sought to be revicwed resuUed from a hearing of said objections, and 
the overruling thereof, and the allowance of the claim as filed. 

"In March, 1913, tiie plaintifC in the reple^du action complied with the 
judgment hereinbefore referred to by paying to the trustée the value of the 
property replevlned as determined by the judgment. Between the time of the 
rendition of the judgment in the state court and the time of the satisfaction 
thereof by the plaintifC by paying to the trustée the money as hereinbefore 
stated, said plaintifC had sought by pétition to be allowed to substitute for 
the property replevlned other property of the same kind and quality, in- 
stead of beiug reiiuired to pay tbe value of such property as found by the 
said judgment, which pétition after a hearing thereon was denied by the réf- 
érée. The question presented for décision as understood by the référée was 
as to whether or not under the circumstances substantially hereinbefore sum- 
marized the plalntifC's claim should be allowed, notwithstanding the fact 
that it was not filed until more than a year after the adjudication." 

The objection made to the referee's action in allowing the claim 
is that, under section 57n of the Bankruptcy Act (Act July 1, 1898, c. 
541, 30 Stat. 560, 561 [U. S. Comp. St. 1901, p. 3444]), which requires 
the filing of claims within one year after the adjudication, the claimant 
in this cause does not come within the exception in that section — pro- 

»For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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viding that, where a daim is being "liquidated by litigation," if it 
does not become so liquidated until after the expiration of the year, 
the claimant may file his claim within 60 days after final judgment — 
for the reason that, although claimant did file a claim within 60 days 
after judgment, it was prior to its surrender to the trustée of the prop- 
erty replevined by it, or the payment of its value. Therefore the 
claim vyas prématuré. 

Further objection is made to the allowance of the claim in fuU, in 
that, as the bill was for the entire amount of goods sold by claimant 
to the bankrupt, and only a portion of them were replevined, in any 
event, the différence on account of the goods sold by the bankrupt out 
of the bill, prior to the replevin, should bave been presented within 
the year, as the item therefor was not in process of litigation in the 
suit. 

The trustée relies upon the foUowing authorities: Section 57n of 
the Bankruptcy Act; Powell v. Leavitt, 150 Fed. 89, 92, 80 C. C. 
A. 43. 

Claimant relies upon the following authorities : Loveland on Bank- 
ruptcy ; In re Standard Téléphone & Elec. Co. (D. C.) 186 Fed. 586 ; 
Page V. Rogers, Trustée in Bankruptcy, 211 U. S. 575, 29 Sup. Ct. 
159, 53 L. Ed. 332; In re Strobel (D. C.) 163 Fed. 787; In re Keyes 
(D. C.) 160 Fed. 763. 

[1] The referee's ruling in the matter is approved and sustained. 
The letter of the statute was complied with by the filing of the claim 
within 60 days after judgment. The replevining of the goods under 
a claim that the bankrupt was not the owner of the goods, but was 
selling them on commission for the claimant, was not the "seeking to 
establish a préférence," in which case it has been held that the claim- 
ant must surrender his préférence before making his claim. 

The object of the requirement of filing claims promptly is in no way 
violated by this holding. In any event, it is to be presumed that the 
claimant did not recover possession of the property in bankruptcy, 
without giving the replevin bond required by the statute, and this bond 
would stand in the place of the property replevined. Its being se- 
curity for the surrender of the property would amount to a substan- 
tial compliance with the requirement of the surrender of anything in 
the nature of a préférence prior to the making of a claim. 

[2] So far as the allowance of the claim in full is concerned, the 
claimant would not be required to présent his claim piecemeal — the 
goods sold by the bankrupt before replevin being a small part of the 
original bill. Further, so far as this différence is concerned, it was 
liquidated by the judgment; for by the judgment was determined the 
question of whether the bankrupt was an agent or a debtor. The dé- 
termination of this question, while not afïecting the amount, was one 
of the issues liquidated or made clear by the judgment 
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EANNSE et ux. v. NOETHKRN TAC. RY. CO. 

(District Court, W. D. Wasliiiigton, S. D. May 24, 1913.) 

No. 1,646. 

1. Emiment Domain (§ 288*) — Remedy or Ownee — Trespass on Land — Dam- 

ages — Injunction. 

Défendant railroad Company prosecuted certain construction work to 
straigliten a stream and itst main Une of railroad, wliicli involved an 
encroachment ui)on, and occ-upation to a small extent of, an unproduc- 
tive portion of plaintlfC's land, amountlng to 1% acres. It also appeared 
that tlie riprapplng crowded the curreut of the stream agalnst tlie op- 
posite liank in sucli a nianner as to wash away otlier portions of plain- 
tiff's land. Plaintifi! knew of the work some montlis before complaint 
was made, and, tliougli lie told defendant's nien at work on the roadbed 
to keep ofC his property and at one tinie to get ofE of it, he did not take 
tlie matter to any officer of tlie railroad company, nor did he take any 
légal steps to stop the trespass. jVegotiations were eutered into for the 
paynieut of damages, but no agreenient was reached. The work cost 
?33,000, and it would cost ?78,000 to restore the stream to its former 
bed, while plaintlfC prayed for damages in the suni of ,Ç7,500. Hcld, that 
plaintiff was estopped to claini the removal of the tracks and the restora- 
tion of the stream, and would be limited to his action for damages. 

[Ed. Note. — For other cases, see P^minent Domain, Cent. Dig. §§ 783- 
788; Dec. Dig. § 288.*] 

2. Tkiai. (S 11*) — Tkansfer of Cause to Law Calendab. 

Wliere the ternis of a consent to trial of an issue as to damages by 
the court is in dispute between the parties, the cause will be transferred 
to the law calendar. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 28-30; Dec. Dig. 
§ 11.*] 

In Equity. Suit by John Bannse and wife against the Northern 
Pacific Railway Company. Case transferred for trial to a jury. 

Troy & Sturdevant, of Olymfjia, Wash., and EUis, Fletcher & Ev- 
ans, of Tacoma, Wash., for plaintiffs. 

George T. Reid, J. W. Quick, and E- B. Da Ponte, ail of Tacoma, 
Wash., for défendant. 

CUSPIMAN, District Judge. This suit is brought, charging the 
défendant with having diverted the waters of the Skookumchuck 
river from their natural channel, causing the overflow of and damage 
to plaintiffs' land; further, with having encroached upon plaintiffs' 
lands with its tracks, the embankment upon which they were placed, 
and the riprapping protecting the same from the waters of such 
stream. The prayer of the complaint is for a mandatory injunction, 
directing the restoration of the waters of the river to their natural 
channel, an injunction against its further diversion, decree compelling 
the removal of defendant's tracks, riprapping, and other property 
from plaintiffs' land, an injunction against further trespass, and for 
damage cansed to the présent time. 

The cause is now before the court upon the merits, after the taking 
of testimony. The work done by the défendant was to straighten the 

•For other cases .see same topic & § xumbkk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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stream and its main line railroad between Tacoma and Portland. 
thereby eliminating two bridges across the river, rendering the roacl 
and the traffic carried over it more safe. The straightening of the 
river was done above plaintiffs' land ; the waters being returned to 
the old channel before the stream reached the land in question. 

Plaintiffs knew of the work being done by the railroad in straight- 
ening the river channel, which work took some months, and made 
no complaint on account of it at the time the work was being done. 
The testimony shows the cost of this work was $33,000, and that it 
would cost $78,000 to restore the stream to its old bed. Plaintiffs' 
prayer for damages suffered is for $7,500. 

In straightening the track, défendant encroached upon and occu- 
pied, to a small extent, an improductive portion of plaintiiïs' land, 
amounting to about 1% acres. The évidence tends to show that the 
riprapping done in this work crowded the waters and current of the 
stream over against the opposite bank in such a manner as to wash 
away other portions of plaintiffs' land. 

At the time this work was being done, plaintiff John Bannse told 
the men at work on the roadbed to keep off his property, and at one 
time to get off his property. He did not take this matter up with 
any officer of the railroad, or take any légal steps to stop the trespass. 
Plaintiffs had negotiations with the right of way agent of the défend- 
ant, there being at least three interviews, Offers were made by the 
agent, and priées given by this plaintiff, but no agreement was reached. 
The work done by the railroad was in the fall of 1909, and this suit 
was brought in the spring of 1910, 

Plaintiffs rely upon the f ollowing authorities : Rigney v. Tacoma 
\L. & W. Co. and City of Tacoma, 9 Wash. 576, 38 Pac. 147, 26 
L. R. A. 425; Judson et al. v. Tide Water Lbr. Co., 51 Wash. 164, 
98 Pac. 377; Durga v. Lincoln Creek Lum. Co., 47 Wash. 477-480, 92 
Pac, 343; Burk v. Simonson, 104 Ind. 173, 2 N, E, 309, 3 N. E. 
826, 54 Am. St. Rep. 304: Fenton & Thompson R. Co. v. Adams, 221 
ïll. 201, 77 N. E. 531, 112 Am. St. Rep. 171; Pine et al. v. Mayor, 
etc., City of New York, 112 Fed. 98. 50 C. C. A. 145, reversed 185 
U. S. 93, 22 Sup. Ct. 592, 46 L. Ed. 820; Cox v. Bernard, 39 Or. 
53, 64 Pac. 860; Roberts v. Vest, 126 Ala. 355, 28 South, 412; 
Chestatee Pyrites Co. v. Cavender's Creek Gold Min. Co., 118 Ga. 
255, 45 S. E. 267; Goodrich v, Georgia, etc., Co., 115 Ga. 340, 41 S. 
E. 659; Webster et al. v. Harris et al., 111 Tenn. 668, 69 S. W. 
782, 59 L. R. A. 324. 

Défendant relies upon the following authorities : New York Citv 
V. Pine, 185 U. S- 93, 22 Sup. Ct. 592, 46 L. Ed. 820; Roberts v. 
Northern Pacific, 158 U. S. 1, 15 Sup. Ct. 756, 39 L. Ed. 873; North- 
ern Pacific Ry. v. Smith, 171 U. S. 260, 18 Sup. Ct. 794, 43 L. Ed. 
157. 

[1] Plaintiffs, by their conduct, are now estopped from asking the 
removal of the railroad tracks and the restoration of the stream, and 
will be left to the enforcement of their right to damages. 

•Prom thèse authorities it is apparent that the time at which a partj ap- 
peals to a court of equity for relief affects largely the charaeter of the re- 
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lief wliich will be gruiited. Il one, aware of tlie situation, believes he bas 
certain légal riglits, and desires to insist upon tliem, he should do so promptly. 
If by his déclarations or condnct he leads the other party to belleve tliat he 
does not propose to rest upon such rights, but is willing to waive them for 
il just compensation, and the other party proceeds to great expeuse in tlie 
exjiectation that payment of a fair compensation will be accepted and tlie 
right waived — especiaily if it is in respect to a niatter which will largely 
attect the public convenieiice and welfare — a court of equity may properly 
refuse to enforce those rights, and, in the absence of an agreement for com- 
pensation, conipel him to submlt the détermination of the amount thereof 
to an impartial tribunal." New York CHtv v. Pine, 185 U. S. 93, at page 
103, 22 Sup. et. 502, at page 59C (46 L. Ed. 820). 

See Roberts v. Northern Pacific Rv-, 158 U. S. 1. 15 Sup. Ct. 756, 
39 L. Ed. 873 ; Northern Pacific Ry. v. Smith, 171 U. S. 260, 18 Sup. 
Ct. 794, 43 L. Ed. 157; 22 Cyc. 779. 

[2] A large amount of testimony has been taken concerning the 
value of the land, the amount taken and damaged, and the extent 
of the damage. No stipulation has been filed, waiving a jury in the 
assessment of damages. Plaintifïs state in their brief that "cotmsel 
for défendant has consented" that damages accruing to this time on 
account of the diversion of the river inight be assessed by the court; 
but defendant's counsel in his brief contends that the agreement was 
that ail damages should be assessed by the court, and not a part only 
— resulting in leaving the question of an award for the land taken 
for a jury. 

Neither side, therefore, waiving a jury, the question of damages 
will not be determined (22 Cyc. 969), unless plaintitfs file a consent, 
within 20 days after the filing of this opinion, to the détermination 
by the court, without a jury, upon the évidence already taken, of ail 
questions of damage grovving out of the acts of which complaint is 
made. Failing in this, the cause will be transferred to the law side 
of the court, to be there determined. New York v. Fine, 185 U. S. 
93, at page 108, 22 Sup. Ct. 592, 46 L. Ed. 820; Equity Rule No. 22. 
Rules 1912 (198 Fed. xxiv, 115 C. C. A. xxiv). 



In re HOCKMAX. 

(District Court, E. D. Tennsylvaiiia. December 20, 1912.) 

No. 4,088. 

1. Bankkuptcy (§§ 411, 415*) — Application for Disciiaboe — Objections^ 
Filing. 

An application for a banla-upt's diseharge and objections thereto must 
be flled with the banliruptcy court, and not wltli the référée, and ail 
questions arlsing out of the application are original questions for the 
court. 

[Ed. Note. — For other cases, see Baula-uptcv, Cent. Dig. §§ C92-708, 
719, 723, 724, 720, 728; Dec. Dig. §§ 411, 415.*1 

' ' — ■ ■ ■ ■■ — : , - , , . . 

* For other cases see aame topie & § number .în Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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2. Bankruptct (§ 405*) — Dischabqe — Objections — Eight to Raise— Tbus- 

ijnder Bankr. Act Julv 1, 1898, e. 541, § 14, 30 Stat. 550 (U. S. Oomp. 
St. 1901, p. 3427), as amended by Act Gong. June 25, 1910, c. 412, § 6, 36 
Stat. 839 (U. S. Comp. St. Supp. 1911, p. 1496), providing that a trustée 
shall not interpose objections to a bankrupt's discharge until he shall 
be authorized so to do at a meeting of creditors called for that purpose, 
the authority of the trustée to object is derived from the bankrupt's 
creditors, and unless he is ao authorized he has no right to intervene 
and file objections. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 709-711; 
Dec. Dig. § 405.*] 

3. Bankbuptct (§ 412*)— DiscHABGE — Application — Notice to Creditobs. 

Since a référée in bankruptcy has no power to hear applications for 
a discharge, the notice to creditors of the hearing and flxing of tlie 
date must be on order of the court in accordance with Suprême Court 
form 57. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 696, 697; 
Dec. Dig. § 412.*] 

4. BANKEUPTCy (§ 411*) — DiSCHABGE — PaETIES — TRUSTEE. 

The trustée of a bankrupt is uot a party to proceedings for discharge 
until he has been made so by the creditors at a meeting called for that 
purpose, but when authority has been obtained he becomes a party by 
filing spécifications of objections. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 692-708; 
Dec. Dig. § 411.*] 

5. Bankbuptcy (§ 231*) — Dischaege — Objections bt Tbustee — Authobiza- 

TioN — Meeting of Ceeditobs — Notice. 

A référée in bankruptcy has power to call a meeting of creditors to 
authorize the trustée to file objections to the bankrupt's discharge, un- 
der Bankr. Act July 1, 1898, c. 541, ê 58c, 30 Stat. 561 (U. S. Comp. 
St. 1901, p. 3444), providing that ail notices shall be given by the réf- 
érée, unless ordered by the judge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 541; Dec. 
Dig. § 231.*] 

In Bankruptcy. In the matter of the bankruptcy proceedings of 
Abram Hockman. On motion to dismiss spécifications of objections 
to the bankrupt's discharge. Denied. 

Albert S. Longbottom and Robert J. Byron, both of Philadelphia, 
Pa., for objecting trustée. 

Edwin Fischer and Wessel & Aarons, ail of Philadelphia, Pa,, for 
bankrupt. ., 

THOMPSON, District Judge. The trustée has filed spécifications 
of objections to the bankrupt's discharge, in which he states that he 
has been authorized to interpose objections at a meeting of creditors 
held before the référée in bankruptcy on the 21st day of December, 
1911. 

[1] The first reason assigned by the bankrupt for dismissing the 
spécifications is that the trustée was not duly authorized to file such 
spécifications, and it is argued that the provision of section 14b of the 
Bankruptcy Act, providing that "the judge shall hear the application 
for a discharge, and such proofs and pleas as may be made in opposi- 

•For other case» see Bame topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion thereto by parties in interest," excludes from the référée the 
power to call a meeting of creditors to authorize the trustée to inter- 
pose objections to the bankrupt's discharge. • It is well settled that the 
application and objections thereto must be filed with the court, and 
not with the référée, and that ail c|uestions arising out of application- 
for discharge are originally questions for the court, and expressly 
vvithheld by the act from the référée. In re Johnson (D. C.) 19 Am. 
Bankr. Rep. 817, 158 Fed. 342; In re H. M. Taylor (D. C.) 26 Am. 
Eankr. Rep. 145, 188 Fed. 479; In re Randall (D. C.) 20 Am. Bankr. 
Rep. 305, 159 Fed. 298. 

[2| The amendment of 1910 to section 14 contains the following 
proviso : 

"That a trustée shall not interpose t)!).iections to a bankrupt's discharge un- 
til he .sliall be authorized so to do at a meeting of creditors called for that 
purpose." 

The object of the amendment is to confer upon those most vitally 
interested — that is, the creditors — power to authorize the trustée to 
interpose objections. Unless the trustée is so authorized, he is not 
permitted to intervene by objection. His authority to interpose ob- 
jections is derived, not from the judge, or from the référée, but from 
the creditors. 

[3] As the act bas excluded from the référée the power to hear 
applications for discharge, the notice to creditors of the hearing and 
the fixing of the date should be upon the order of the judge, in ac- 
cordance with Suprême Court forni 57. 

[4] The trustée, however, is not a party to the proceedings for 
discharge until he bas been made so by the creditors at a meeting 
called for that purpose. When the authority is obtained, he becomes 
a party to the proceeding by filing his spécifications of objections. 

[5] In the preliminary matter of calling a meeting of the creditors 

to obtain this authority, I think the gênerai provisions of section 58c 

apply, namely : 

"Ail notices shall be given by the référée unless otherwise ordered by the 
judge." 

The second reason assigned is that the spécifications filed are in- 
formai, insufificient, and defective. In my opinion, the reasons filed 
by the trustée are sufficiently spécifie to give the bankrupt notice of 
what he is to meet at the hearing. 

The motion is therefore denied. 
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THE PAWNEE. 
(District Court, E. D. Micliigan, S. D. February 18, 1913.) 

1. Masteb and Servant (§ 180*) — In.tttries — Employek's Liability Act-^- 

Applicability to Vessels. 

Employer's Liabllity Act Juiie 11, 1906, e. 3073, 34 Stat. 232 (U. S. 
Coiiii). St. Supp. ]911, p. 1316), was not intended to apply to vessels geii- 
erally, and in uo event does it apply to a vessel uiider charter, wliicli 
carried only such cargoes as tlie charterer might engage by prlvate con- 
tract, and was therefore not a commou carrier ; . and a seanian eraployed 
thereon, wlio was injured througli tlie négligence of a fellow servant, 
and recoived tlie care and treatnient to wliicli lie was entitled under 
tlie maritime law at the expense of the ship, cauiiot recover damages 
under sucli statute. 

LEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 359- 
361, 363-368; Dec. Dig. § 180.*] 

2. Masïek and Servant (§ 180*) — In,iuribs — I'^mployer's Liability Act. 

Employer's I.labillty Act Aprll 22, 1908, o. 149, 35 Stat. 65 (U. S. 
Comp. St. Supp. 1911, p. 1322), is llmited to conimon carriers by rail- 
road, and does not apply to a vessel which is not part of or an exten- 
sion of a railroad System. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
359-361, 363-368; Dec. Dig. § 1S0.*J 

3. C.\ERIEBS (§ 4*) — COIIMON CARRIERS WhO ARE. 

A vessel under charter, which carrièd such cargoes as the charterer 
might engage by private contract, and niaking no profession to carry for 
ail. aud under no obligation to take whatever goods might be tendered. 
and running on no particular schedule of time, uor between auy partlc- 
ular places or terminais, is not a common carrier, in the légal seuse of 
the terni, but in fact and in law a private carrier only. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1, 462-478; 
Dec. Dig. § 4.*] 

In Admiralty. Suit by John Miller against the steamer Pawnee; 
Pawnee Boat Company, claimant. Decree dismissing libel. 

Thomas L. Dalton, of Détroit, Mich., for libelant. 

Fred L. Vandeveer, of Détroit, Mich. (F. H. & George L. Canfield 
and Hugh M. Edwards, ail of Détroit, Mich., of counsel), for respond- 
ent. 

TUTTLE, District Judge. This was a libel in rem against the 
steamer Pawnee, to recover damages for personal injuries which the 
libelant sustained, falling into the hold, through the alleged négligence 
of the mate, while working with him in placing strongbacks across 
a hatch, at Collingwood, Ontario, July 12, 1912. 

The Pawnee, an American vessel, was then in the course of a 
voyage from Tonawanda to upper lake ports and return. She was 
under charter to a Tonawanda firm for the carriage of lumber and 
coal, covering ail of her downtrips and a portion of her uptrips. On 
the balance of the uptrips she carried coal for other parties, as ar- 
ranged by spécial contracts through her agents. The libelant had 
shipped, as an able seaman, at Détroit, for Tonawanda, on her pre- 

•For otter casea see same topic & i numbeb in Dec. ft Am. Dlgs. 1907 to date, & Rep'r Indexes 
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vious voyage down, and then reshipped at Tonawanda for the voyage 
on which the accident occurred. His home was in Détroit. 

[î] Immediately after the injury the master procured the services of 
a physician of Collingwood and cared for the libelant in accordance 
with his prescription. He continued on the ship, but was not re- 
quired to do any work, and, as it was conceded, as well as shown 
by the proofs, received ail requisite maintenance and care, 
including ail wages, throughout the voyage, and until he left the 
ship at Port Huron, at his own request. He was also given a cer- 
tificate for admission into the Marine Hospital at Détroit, where he 
received further attentions. It therefore clearly appeared that ail 
the requirements of the maritime law in respect to a sailor injured 
in the service of the ship had been fully satisfied. The City of Alex- 
andria (D. C.) 17 Fed. 390; The Osceola, 189 U. S. 158, 2Z Sup. 
Ct. 483, 47 L. Ed. 760; The Iroquois, 194 U. S. 240, 24 Sup. Ct. 640, 
48 L. Ed. 955 ; Benedict's Admiralty, § 194. 

It was, however, contended on his behalf that the rule stated in 
thèse authorities has been superseded by the act of Congress of June 
11, 1906, commonly styled the "Employer's Liability Act" (Act June 
11, 1906, c. 3073, 34 Stat. 232 [U. S. Comp. St. Supp. 1911, p. 1316]), 
and it was argued that while, except for this particular act, the only 
relief to which he would hâve been entitled was the care, mainte- 
nance, and wages already received, and for which no claim was made, 
nevertheless, by virtue of this statute, the ship is liable for any in- 
juries resulting from the carelessness of a fellow servant or other 
employé of the ship. 

This statute was held imconstitutional in Howard v. Illinois Cen- 
tral Raiiroad, 207 U. S. 463, 28 Sup. Ct. 141, 52 E. Ed. 297 (the 
"Employer's Liability Cases"), although, as subsequently determined 
in Railway Co. v. Gutierrez, 215 U. S. 87, 30 Sup. Ct. 21, 54 L. Ed. 
106, it remains valid within the District of Columbia and the territo- 
ries. This might suffice to show its inapplicability to the case at bar ; 
but the court is satisfied, from the language of the act and the subsé- 
quent législation which followed the Howard Case, that it was not 
the intention of Congress to include vessels in gênerai within its pro- 
visions. The fact that the Howard Case was decided January 6, 
1908, and that Congress immediately proceeded to enact the "Employ- 
er's Eiability Act" of April 22, 1908 (Act April 22, 1908, c. 149, 35 
Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]), is persuasive that 
this latter statute expresses the intention of Congress in regard to 
the subject-matter of both statutes, at least in respect to tocalities 
other than the District of Columbia and the territories. 

[2] It is clear that the act of April 23, 1908, is limited to common 
carriers by raiiroad. Such are its express terms. Where a vessel is 
part of a raiiroad System, and its crew are employés of the raiiroad, 
it would seem as if this act might include maritime injuries. The 
Passaic (D. C.) 190 Fed. 644, 649. But the Pawnee was not a part 
of a raiiroad or raiiroad System, nor a common carrier. She was 
not engaged in the carrying trade for the gênerai public, nor héld out 
to carry the gopds of ail persons indifïerently ;who might apply. She- 
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carried only under spécial arrangements, for spécifie cargoes, with 
such parties as agreements might be made. She made no profession 
to carry for ail, and was under no obligation to take whatever goods 
might be tendered. She ran on no particular schedule of time, nor 
between any particular places or termini. She selected such cargoes 
as she saw fit to carry and at such priées as might be agreed upon. 
She had the right to refuse any freight which she wished to reject. 

[3] A ship in the business in which the Pawnee was engaged is not 
a common carrier in the légal sensé of the term, but in fact and in law 
a private carrier only. Hughes' Admiralty, 149; Parsons' Shipping 
and Admiralty, 245; Sumner v. Caswell (D. C.) 20 Fed. 249; The 
Dan (D. C.) 40 Fed. 691. 

This conclusion would exclude her from the opération of the stat- 
tite of 1906, if for any reason the provisions of that law could be 
otherwise held to be in force under the circumstances of this case, 
and no recovery can be had thereunder. This disposes of the claim 
that the libelant is entitled to recover under the Employer's Liabil- 
ity Act. 

A decree will be entered dismissing the libel. 



In re WRIGHT-DANA HARDWARE CO. 
(District Court, N. D. New York. May 19, 1913.) 

Bankruptcy a l(i5*) — Prefeeexces — Possession of Peopebty. 

Where claimant, on tlie dïiy bankruptcy adjudication against his debtor 
was entered, reposseswed itsell of certain paint in tlie warehouse of the 
bankrupt, wliicli in fact belonged to claimant, sucli taking of Its own 
property did not auiount to a préférence. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 
266; Dec. Dig. § 165.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Wright-Dana Hardware Company. On pétition to review an order 
of a référée allowing the claim of the Warren Paint Company at 
$3,529.82. Affirmed. 

Charles B. Mason, of Utica, N. Y., for claimant. 
Martin & Jones, of Utica, N. Y., for trustée. 

RAY, District Judge. This matter was once before this court, and 
sent back for a new trial. 199 Fed. 632. On the second, ti;iar the 
theory of the claimant was in some very material respects wholly 
changed. On the first hearing the claimant took the position that ail 
the paint in question was sent the bankrupt on consignment, and that 
ail the proceeds of sales less certain commissions, etc., belonged to the 
Warren Paint Company, and there was no claim the bankrupt Com- 
pany had any right to take paint from time to time as purchaser from 
the Paint Company and sell as its own. There were certain facts 
shown or letters produced utterly inconsistent with this claim or 

'For other cases see same topic & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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theory of the Paint Company that it owned ail the paint and ail the 
proceeds of sales. On the second trial the Warren Paint Company 
took the position that ail the paint in question was with the Wright- 
Dana Hardware Company on consignment, title absolute in the Paint 
Company, but with the right in the Hardware Company under the 
agreement to take such of this paint from time to time as it desired 
for sale to its customers, and that when it took paint for this purpose 
it became indebted to the Paint Company therefor, and that for such 
indebtedness the notes in question were given, except as to that part 
of the claim resting in open account. 

On the day of the adjudication in bankruptcy the Warren Paint 
Company repossessed itself of ail the paint then in the warehouse of 
the bankrupt as its own, and the trustée claims that by so doing it re- 
ceived a préférence, and cannot prove and hâve its claim allowed 
until it has surrendered such préférence. It is self-evident that if the 
paint taken by the Warren Paint Company was its own property, ab- 
solute, it had the right to take possession, and that the taking created 
no préférence. 

The claimant, Warren Paint Company, on this last trial has pro- 
duced some strong évidence tending to show that its présent conten- 
tion is true, and a question of fact was presented which the référée 
has solved in favor of the claimant. In the main the contention of 
the trustée that this paint belonged to the bankrupt was based on 
letters and certain bills, which, unexplained, would tend very strongly 
to sustain the contention of the trustée. But thèse documents, read 
in the light of the explanations and fact, if it was a fact, as the référée 
has found, that ail the paint belonged to the Paint Company when in 
the bankrupt's storehouse, with the right in it to take such as it vvanted 
for sale to its own customers, and that as to such it became the debtor 
of the Paint Company, do not necessarily establish or show ownership 
of the paint in the bankrupt company, but are consistent with owner- 
ship in the Paint Company. On the first trial certain witnesses who 
knew the facts, or who claim to knovv them, were not présent. On 
this trial they were présent and gave their version of the case. The 
référée saw and heard them, and this court cannot say it was error 
to give them full crédit. The court should not reverse the finding of 
a référée on disputed questions of fact, except for substantial errors 
in rulings, or when the findings are clearly contrary to or unsupported 
by the évidence. I cannot say this is the condition hère, and the order 
of the référée must therefore be affirmed. 

So ordered. 
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ORKGON-WASHIXGÏON R, & NAV. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 21, 1913.) 

No. 2,237. 

1. Carriers (§ 37*)— Transportation of Animals — 28-Hour Law— "Know- 

I,NULY AND WlLLFULLY" — "AVlLLFULLY." 

The words "Iviiowlngly and willfully," as eniployed in the 28-hour law 
(Aet June 29, 1906, 34 Stat. 607, c. 3594 [U. S. Comp. St. Supp. 1911, p. 
13411), prohllîitlng carriers froin conflning animals In cars wlthout un- 
loadlng for food, water, and rest for a period longer than 28 liours, or 
36 liours in case of release, means wltli a knowledge of the facts which, 
taken together, constltute a failure to comply wlth the statute purposely 
or obstinately; the word "willfully" being designed to describe the at- 
titude of a carrier who, having a free will or cholce, either intentionally 
disregards the statute or Is plainly indiffèrent to its requlrements. 

[Kd. Note. — For other cases, see Carriers, Cent. Dig. §§ 95. ,927; Dec. 
Dlg. § 37.* 

For other définitions, see Words and Phrases, vol. 5, p. 3939; vol. 8, 
pp. 7468-7481.] 

2. Carriers (§ 37*) — Transportation of Animals — 28-Hour Law — Violation 

— Question for Jury. 

In an action agalnst an Interstate carrier to recover a penalty for vio- 
lation of the 28-hour law (Act June 29, 1906, 34 Stat. 607, c. 3594 [U. 
S. Conip. St. Supp. 1911, p. 1341]) by holding animals in cars longer than 
36 hours, whether the carrier knowingly and willfully eonflned the ani- 
mais in the car in excess of the time limlt, and whether such with- 
hoiding was due to accident or unavoidaWe mistal<e of the carrier, under 
the lielief that the caretaker in charge would attend to the unloading, 
held for the jury. 

|Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. § 37.*] 

3. Carriers (^ 37*) — Transportation of Animals — 28-Hol-r Law— ,Stock in 

CUiARGE OF Caretaker — Dcty of Carriers. 

Since the 28-hour law (Act June 29, 1900, .34 Stat. 607, e. 3594 [TT. S. 
Comp. Supp. 1911, p. 13411) imposes on an Interstate carrier, transport- 
ing live stock, the primary duty of seeing that the stock is not cou- 
tinedi in the cars longer than the prescrlhed period, the carrier cannot 
shift the burden and responsibility for unloading in time on the shipper 
by agreement with it ; and hence, where animals were transported in 
charge of a caretaker, the faet that he notifled the earrler's conductor 
that he would notify the consignée, who would care for the stock, did 
not relieve the carrier of the duty of exercising reasonable diligence 
and foresight, after the car had heen spotted at the stockyards, to see 
that the animais were unloaded within that time. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. § 37.* 

Liability of carrier for failure to feed, water, and rest llve stock, and 
for violation of 28-hour law (Aet June 29, 1906. 34 Stat. 607, c. 3594 
[U. S. Comp. St. Supp. 1911, p. 1341]), see note to St. Joseph Stock Yards 
Co. V. Fuited States, 110 C. C. A. 435.] 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action by the United States against the Oregon-Washington Rail- 
road &. Navigation Company to recover a penalty for violating the 

•For other ca-ses see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
205 F.— 22 
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28-hour law. Judgment for the United States, and défendant brings 
error. Affirmed. 

A. C. Spencer, of Portland, Or., and Hamblen & Gilbert, of Spo- 
kane, Wash., for plaintiff in error. 

C. H. Lingenfelter, U. S. Atty., of Boise, Idaho. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge, 

WOLVERTON, District Judge. This is an action by the govern- 
ment against the Oregon-Washington Railroad & Navigation Com- 
pany, under the 28-hoiir law, to recover a penalty for confining a con- 
signment of hogs in a car while in transit for more than 36 hours 
without unloading in a huinane manner. The only question presented 
for détermination arises upon a motion made at the close of plaintifï's 
testimony for a nonsuit, and another at the close of ail the testimony 
for a djrected verdict in f avor of the défendant. 

The hogs were consigned by John Daubert, as shipper, to Mahoney 
Bros., Wallace, Idaho. Mahoney Bros, had stockyards of their own, 
situated from a mile to two miles from the yards of the défendant, 
but on a branch line of the Northern Pacific Railvvay Company, so 
that at Wallace the Oregon-Washington Railroad & Navigation Com- 
pany delivered stock consigned to Mahoney Bros, to the Northern 
Pacific Railway Company, and that company delivered to the con- 
signées at their yards. 

The testimony adduced by the plaintiff tended to show that the 
hogs were loaded at Endicott at 11:30 a. m., and arrived at Wallace 
the next day at about 8 p. m. ; that they were not then unloaded, but 
remained in the car vuitil the following morning, when they were un- 
loaded at the Mahoney Bros.' yards at 8 o'clock having on that morn- 
ing been transferred to the Northern Pacific Railway Company for 
delivery at the stockyards of Mahoney Bros. John Daubert, who ac- 
companied the hogs as caretaker, testified that on the arrivai of the 
car in Wallace he left it, and notifîed Mr. Mahoney of its arrivai, and 
was told by him that he would take care of it, and witness did not 
subsequently know what was donc with the hogs. He further testi- 
fied that he told the conductor on the train to spot the car in the 
stockyards, and the conductor gave his word that he would do so. 
Mahoney was further advised that he (witness) had signed a 36-hour 
release, and that the time for unloading the hogs would expire about 
9 oclock that evening, and Daubert relied upon Mahoney Bros.' state- 
meht that they would look after the shipment. There was further 
testimony showing that, after the car reached Wallace, it was spotted 
at the defendant's stockyards, and was seen standing in the same posi- 
tion the next morning, at about 6 o'clock, without having beeh un- 
loaded. The car was delivered to Mahoney Bros, about 7:40, and 
unloaded at 8. 

The government having rested its case, the def endani: introduced 
évidence tending to show that the conductor while en route told D»\i- 
bert that immediately upon the arrivai of the car at Wallace it would 
be spotted, and asked him whether he would unload the stock, but 
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that Daubert told him he would be donc with it upon its arrivai at 
Wallace, but would find Mahoney Bros, and see that they attended to 
it, and that the first thing the conductor did after the arrivai of the 
train was to put the car at the track pen so that it could be unloaded. 
The conductor saw the car again about 10 o'clock at night, and it was 
still standing where he spotted it. He further explained that they 
did net unioad the stock at the time, because Daubert was in charge 
of it and said he was going to notify Mahoney to unioad it. The 
conductor knew furthermore that Daubert abandoned the car, and 
that unless some one arrived there that night the stock would remain 
loaded until the next morning. The station agent knew when the 
car arrived in the evening, and testified : 

■"Our closing hours are 6 o'clock, but I waited around until the conductor 
of 94 — I waited for him to come to the dépôt, after he arrived at the lower 
yards, to aiïcertaln whether or not any effort had been made to take care of 
the shipmeut, for the express purpose of keeping away from violating the 
iie-hour law, and when he arrived I asked him about it. He told me that 
the car of stock had a nian in charge, Mr. John Daubert, and Mr. Daubert 
was going to notify Mahoney Bros., consignées, to look after the car; so 
long as the man was iu charge of the car I considered the car would be 
taken care of. I did not flnd out the car had not been unloaded until the 
following morning about 8 o'clock." 

Two questions are involved by the controversy. They are: First, 
whether the government has made such a case as entitled it to go to 
the jury upon the testimony touching whether the défendant know- 
ingly and willfully confined the hogs in the car in excess of the 36 
hours ; and, second, whether the défendant has shown, by indubitable 
proof, and about which there cannot reasonably be two opinions, that 
it should be excused for the delay incident to unloading, for such ex- 
cuse is a matter of défense, and the burden was with the défendant to 
establish it. 

[1] The carrier who knowingly and willfully fails to comply with 
the provisions of the act is amenable thereto, and in the présent case 
it was incumbent upon the government to show by testimony sufficient 
to go to the, jury that the défendant did so knowingly and willfully 
fail to unioad the hogs within the period of 36 hours. The word.s 
"knowingly and willfully," as employed in the act, hâve been many 
times construed and their meaning determined. "Knowingly" signi- 
fies "with a knowledge of the facts which, taken together, constitute 
the failufe to comply with the statute" ; and "willfully" means "pur- 
posely or obstinately, and is designed to describe the attitude of a 
carrier who, having a free will or choice, eithér intentionally disre- 
gards the statute or is plainly indiffèrent to its requirements," Such 
is the interprétation given by Mr. Justice Van Devanter while a mem- 
ber of the Circuit Court of Appeals of the Eighth Circuit. St. Louis 
& S. F. R. Co. V. United States, 169 Fed. 69, 71, 94 C. C. A. 437, 
439. The same court in another case, in an opinion rendered by 
Adams, Circuit Judge (United States v. Union Pac. R. Co., 169 Fed. 
65. 67, 94 C.„C. A. 433, 435), defines the word "willfully,"' not as 
implying a. vîcious or evil intent, but the "intentional doing of an;act 
forbiddéii by the statute." This view of the signiiicance of the worH 



340 205 FEDERAL EEPORTEB 

is followed in a still later case from tbe same circuit. Chicago, B. 
& Q. R. Co. V. United States, 194 Fed. 342, 114 C. C. A. 334. See, 
also, New York Cent. & H. R. R. Co. v. United States, 165 Fed. 
833, 91 C. C. A. 519. 

[2] With this understanding of thèse ternis, it seems free from 
doubt that the évidence was sufficient upon which to carry the case 
to the jury. We may not stop to inquire whether it was sufficient 
at the time when the nonsuit was asked, as it was clearly sufficient 
when the case was closed. The évidence of the conductor and station 
agent, witnesses introduced by the défendant, was sufficient for that. 
The conductor knew the car was spotted, and that its unloading de- 
pended upon the notification of the consignées by the caretaker and 
the doing of the work by them, and the agent considered that so 
long as the caretaker was in charge of the car the stock would be 
taken care of. The car was left, therefore, where spotted, upon the 
presumption that the consignées would unload the stock. At this 
time there had been no delivery by the company to the consignées, or 
to the Northern Pacific Railway Company for transfer to the stock- 
yards of the consignées. 

The statute imposes upon the carrier the primary duty of seeing 
that the stock is not confined in cars longer than the prescribed period, 
for the command of the statute is, "Thou shalt not" fail to do the 
thing required; and, while the carrier may arrange with the shipper 
or the person in charge for unloading, the company cannot thereby 
shift the burden, and th-e responsibility for unloading in time still 
rests with it. The company, therefore, having knowledge of the at- 
tending conditions, which intentionally disregards the statute, or is 
purposely indiffèrent to its behests, is rendered amenable thereto. 
There was ample évidence adduced upon which to submit the cause 
to the jury upon this phase of the controversy. 

[3] As to the other phase of the controversy, the statute renders 
the carrier excusable for confining the stock in cars more than the 
prescribed period of time, if prevented from unloading "by storm or 
other accidentai or unavoidable causes which cannot be anticipated 
or avoided by the exercise of due diHgence and foresight." The 
question, we must assume, was left to the jury to détermine whether 
the delay was caused through accident or unavoidable cause, and 
whether the défendant exercised due diligence and foresight in any 
endeavor to prevent the delay. The stock, as previously observed, was 
not delivered to the consignées. It is claimed the officers and agents 
of the company left the stock, when the car was spotted, in charge of 
Daubert, the caretaker, and that it was not known to them why he 
failed and neglected to care for it. Whether the claim, if supported 
by the évidence, would constitute a défense or not, we need not now 
détermine. The matter was left to the jury, and properly so, for the 
évidence falls far short of that convincing character which renders 
it incumbent upon the court to direct a verdict for the défendant. 
The servants of the défendant might hâve assumed that the car would 
he taken care of , but that was not enough. Being responsible for the 
unloading, they should bave at least exercised due diligence and fore- 
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sight in tlie premises, and the question whether they did or not was 
for the jury. The évidence was siîfficient for the considération of 
the jury, and, being sufficient, it became their sole function to déter- 
mine the fact. 
Afifîrmed. 



OREGON-WASHTXCxTOX K. & NAV. CO. v. UNITED STATES. 
(Circuit Court of Appeals, Niiitti Circuit. May 21, 191.'}.) 

No. 2,2.38. 

1. (ÏAKBIEKS (§ 37*) — TbANSPORTATION OF LiVE STOCK — 2S-H0UR TjAW — Vio- 

I.ATIOS — CONKI-\r;i!ENT — QUESTION FOR JURY. 

In an action as-'ainst a terminal carrier for violating tlie 28-hour law 
(Act .Tune 29, 1906, 34 Stat. 607, c. 3591 \V. S. Comp. St. Supp. 1911, p. 
13411), in confiuing animais in cars longer than the autliorized period, 
évidence held to .iustify subiiiission to the jury of the que.stion \yhether 
défendant "knowingly and vvillfully" confined the stock, in violation of 
the aet. 

[Ed. Note. — For otlier cases, see Carriers, Cent. Dlg. §§ 95, 927; Dec. 
Dig. § 37.*J 

2. Carriers (§ 37*) — Transportation of Animals- — 28-HouB Law^Violation 

— Défenses. 

Where defendant's agent, on tender of a car load of hogs by a Con- 
necting carrier, refused to recelve them until they had been unloaded 
for food, water, and rest in compliance with the 28-hour law (Act June 
29, 1906, 34 Stat. 607, c. 3594 [U. S. Comp. St. Supp. 1911, p. 1341]), know- 
iug tliat défendant could not deliver the hogs at destination wlthin the 
légal confinement period, whereupon the agent of the Connecting Une ac- 
qulesced, and défendant later accepted a second tender of the hogs wlth- 
out knowledge that they had not been unloaded and rested, défendant 
would not be liable for a penalty, provided its agent was misled by the 
agent of the Connecting carrier, and thereby unavoidably kept the stock 
confined beyond the lawful time. 

lEd. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. § 37.*] 

3. Carriers (§ 37*) — Transportation of Live Stock — 28-Houb Law — Vio- 

lation. 

Défendant terminal carrier, knowing that it could not transport cer- 
tain hogs to destination wlthin the lawful time without unloading after 
delivery froni the Connecting carrier, refused to receive the hogs until 
they had been unloaded by the Connecting carrier for food, water, and 
rest, but accepted a second tender of the hogs under circumstances that 
would reasonably hâve indicated that sufficient time had not elapsed 
since the first tender wlthin which the Connecting carrier could hâve 
unloaded and loaded the hogs and allowed proper time for rest, etc., 
and then retained the hogs in the cars until arrivai at destination; they 
havlug been confined longer than the prescribed period, the Connecting 
carrier not having unloaded them. Held, that requested charges that 
défendant was entitled to présume that the Connecting carrier had coin- 
plied wlth the law, and that the Connecting carrier's failure to unload 
the stock after delivery was refused by défendant was an unavoldable 
cause, whIch could not hâve been antlcipated by défendant In the ex- 

*For other cases eee same topic & i nvïibeb In Dec. b Am. Dlgs. 1907 to date, & Rep'r Indexes 
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erclse of due diligence and foresight, were inapplicable, and propeiiy 
refused. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. § 37.* 

Liability of carrier for failure to feed, water, and rest live stock, and 
for violation of 28-hour law (Act June 29, 1906, 34 Stat. 607, c. 3594 [U. 
S. Comp. St. Supp. 1911, p. 1341]), see note to St. Joseph Stockyards 
Co. V. United States, 110 C. C. A. 435.] 

In Error to the District Court of the United States for the Northern 
Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action by tlie United States against the Oregon-Washington Rail- 
road & Navigation Company. Judgment for the United States, and 
défendant brings error. Affirmed. 

A. C. Spencer, of Portland, Or., and Hamblen & Gilbert, of Spo- 
liane, Wash., for plaintiff in error. 

C. H. Lingenfelter, of Boise, Idaho, for the United States. 

Before GILBERT and MORROW, Circuit Judges, and WOL VER- 
TON, District Judge. 

WOLVERTON, District Judge. This is an action under the 28- 
hour law to recover the penalty for confining a consignment of hogs 
carried in one car for a period exceeding 36 hours; a release having 
been signed by the shipper. The hogs were shipped, over the North- 
ern Pacific Railway, at Stevensville, Mont., at 12 :30 p. m., February 
5, 1912, consigned to F. A. Stevens, Wallace, Idaho. The billing of 
the car was changed by the Northern Pacific agent at Wallace, by 
striking a Une across the words "Wallace, Idaho," and writing "Os- 
borne, Idaho," across the face of the waybill. The car arrived at 
Wallace some 24 hours later. Concerning its arrivai Mr. Bard, the 
agent of the défendant at Wallace, testified: 

"I made Inqulry as to this stock when the car was first turned over to 
us on the transfer. At that tinie my recollection is that this car had not 
been unloaded for feed, rest, and water, a few minutes before 1 o'clock in 
the afternoon. At 1 o'clock p. m. I knew the car had not been unloaded. 
r did not observe any one unloadlng the car of hogs after 1 o'clock p. m. 
on February 6th. I turned the car back on the Northern Pacific — refused 
to accept the car. The car was later sent to Osborne over the O.-W. R. & 
N. Co.'s Une." 

On cross-examination the witness further testified: 

"i ' refused to accept this shipment from the Northern Pacific. I had a 
conversation with Mr. C. M. Grubb, the gênerai agent at that point., At 
the time the car was delivered to us in transfer, and the waybill delivéred. 
r noticed that the stock had been confined a period of something to exceed 
24 hours and some minutes. I knew it was impossible for us to get that 
car to Osboj:ne before the following morning, whieh would exceed the 36- 
hour period,. and I told Mr. Grubb he would hâve to take the car back in 
his yards and unload It for feed, rest, and water. Mr. Grubb said: 'Ail 
right.' It was very close to 1 o'clock, immediately after it came to my at- 
tention, on i^èbruary 6th. Our Company later accepted delivéry of the car, 
betweén .6:25 and 6:30 that evening. The car was then lined up In train 
No, 93, goi.ng west. At that time I did not personally kiiow what had be- 
come of the car, or what had been done with the hogs." 

•For other Cases see same toplc & § nttmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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After receipt of the car by the défendant, it remained in Wallace 
iintil the next morning, February 7th, when it was taken to Osborne, 
a distance of a few miles, and there unloaded at about the hour of 7 
o'clock. 

The défendant was denied a nonsuit, and the cause went to the jury 
upon the testimony adduced. The court instructed the jury, among 
other things, as follows : 

"Now, pi-actlcally the ouly serious question, the question aljout which the 
testimony is not elear, if you crédit it, is as to whether or not the défendant 
hère, the Oregon-Washington Eaih-oad & Navigation Company, used reasona- 
ble care in flnding ont whether or not the stock was In fact unloaded and 
rested and fed and watered at Wallace, after the agent of the défendant told 
tlie agent of the Northern Paciflc Railroad Company that it would not re- 
ceive the car in its then condition. I advise you in that respect that it was 
the dttty of the défendant coinpany, througli Its agent, to make reasonable 
inquiry and to use reasonable care to flnd out whether or not the stock had 
been unloaded and otherwise cared for as provided by the statutes, before 
it would be warranted in confining the stock longer In the car after it ac- 
cepted the car. If you find that it did vise such reasonable care and was 
nilsled, was deceived, and because of beiug so misled, after uslng reasonable 
care. and because of sucli déception, it inadvertently and unknowingly con- 
Hned the stock, or kept tlie stock conlined, longer than the statutory period. 
then your verdict should be in its favor. If, however, you find that it was 
not so deceived or misled, then, if you find that the stock was conflned in 
excess of the statutory period, you should flnd agalnst the défendant." 

[1] Practically the sole question in the case is whether the évidence 
was sufficient to carry the case to the jury upon the question whether 
the défendant knowingly and willfully confined the stock in the car 
longer than the extended period of 36 hours. We hâve discussed this 
phase of the controversy in a companion case between the same par- 
ties (205 Fed. 337), but concerning a différent shipment over the de- 
fendant's Unes, designated on the docket hère as No. 2,237. The déci- 
sion is handed down herewith. What is said there is applicable hère, 
and need not be repeated. 

We are clear that the testimony hère is ample to go to the jury upon 
the question as to whether the défendant knowingly and willfully so 
confined the stock. The def endant's agent was apprised by the bill of 
lading when the hogs were loaded at Stevensville, Mont., and knew 
by the strongest inference that they had not been unloaded while in 
transit to Wallace, Idaho. He refused for a while to receive the car 
from the Northern Pacific, having the word of the Northern Pacific 
agent that the stock would be unloaded in the meantime ; but within 
5% hours or less the défendant did accept the car from the Northern 
Pacific, and then left it standing upon its own track until the next 
morning, when it was carried to Osborne, and there unloaded. The 
time intervening was very short in which to unload a car of hogs, give 
them 5 hours' rest, and then reload and deliver to the défendant Com- 
pany. So that we say there was ample testimony to carry the case to 
the jury upon the vital question involved. 

[2] The raatter upon which the court advised the jury by the in- 
struction above quoted was really défensive in character, but in the 
•end the case went to the jury upon the main question. If the défend- 
ant was misled by the agent of the Northern Pacific Company, and 
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thereby unavoidably kept the stock confinée! beyond the lawful tinie, 
that was a défense, if it amounted to such, whicli the défendant shoidd 
hâve pleaded. It did not do so. But the instruction complained of 
was pertinent to such an issue, and could hâve donc the défendant no 
harm, so there was no error in giving the instruction. 

[3] Two instructions were asked and refused. to which exceptions 
were reserved. One was to the effect that the défendant had a right 
to présume that the Northern Pacific Raihvay Company had com- 
plied with the law ; and tlie other that the failure of the Northern 
Pacific Railway Company to unload the stock after dehvery was re- 
fused by the défendant was an unavoidable cause, which coukl not be 
anticipated by the défendant in the exercise of due dihgence and fore- 
sight. Thèse were neither pertinent nor proper under the facts as 
developed by the évidence in the case. 

Affirmed. 



TJNITED STATES v. HOTTSTON BELT & TERMINAL RY. CO. 

(Circuit Court of Appeals, Fiftli Circuit. May 5, l!)l."i. Relieariiig Deuied 

Jiuie 2, 1913.) 

Ko. l',:!Oa. 

1. Maste* and Servant (§ 13*) — Railboads— Opération— HouRS or Service 

Law— " Orders. " 

Hours of Service Law (Act Coiig, March 4, 1007, C. 2939) § 2 (34 Stat. 
1415 [U. S. CoiDi). St. Suyp. 1911, p. 1321]), pi'ovides that no iiiter.state 
railroad compuuy sliall permit an operator, train dispatcber, or otlier 
employé, who by tlie use of tlie telegrapli or téléphone dispatches, re- 
ports, transmits, reçoives, or dellvers "ordei's" jiertaining to or atTectiiisr 
train movenients, to remuiu on duty longer than 9 hours In any 24-hour 
period, in towers, offices, places, or stations continuously operated night 
and day. Held, that the word "orders," so used. was not lindted to train 
orders enianating from tlie train dispatcher's ottice, which are required 
to be reduced to writiug and hauded to the conductor and engineer of a 
train, but included téléphone comnumicatious between towermen by which 
switehes were aligned to facilitute the movement of trains accordlng to 
the information so transmitted. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dlg. § 13.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5017-5023; 
vol. S, p. 7739.] 

2. Master and Servant (§ 17*) — Hours of Service— Raileoads— Action fob 

Penalty— Xegativing Exceptions. 

ïhe Hours of Service Law (Act Cong. March 4, 1907, c. 2939, 34 Stat. 
1415 [U. S. Comp. St. Supp. 1911, p. 1321]) restricts the hours of service 
of telegraph and téléphone operators, dispatchers, etc., on Interstate rali- 
roads transmitting train orders, except in case of emergeucy, when such 
employés inay be permltted to remain on duty for 4 additional hours in a 
24-hoHr period not exceeding 3 days in any week. Ileld, in an action to 
recover a penalty for violating such act, plaintiff was not bouud to néga- 
tive the exception, but the burden was on the défendant to prove that the 
case was withiu the exception as matter of défense. 

[Ed. Note.^ — For other cases, see Master aud Servant, Cent, Dig, § 16; 
Dec. Dig. § 17.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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In Error to the District Court of the United States for the Southern 
District of Texas ; Waller T. Burns, Judge. 

Action by the United States of America against the Houston Belt 
& Terminal Railway Company. Judgment for défendant, and the 
United States brings error. Reversed and remanded. 

Lock McDaniel, U. S. Atty., of Houston, Tex., and Philip J. 
Doherty, Sp. Asst. Atty. Gen., of Washington, D. C, for the United 
States. 

Coke K. Burns, of Houston, Tex., for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and FOSTER, 
District Judge. 

FOSTER, District Judge. The United States iiled suit against the 
Houston Belt & Terminal Railway Company to recover certain pen- 
alties for alleged violations of what is known as the Hours of Service 
Act. At the close of the évidence each side requested the court to 
direct a verdict in its favor. The court granted the motion of the 
railroad, and overruled that of the United States. Both of said rul- 
ings are assigned as errors. 

The part of the statute pertinent to the issue is as follows: 

" * * * Ko operator. train disyatclier, or other employé, vvho by the use 
of the telegraph or téléphone cliwpatches, reports, transuilts, receives or de- 
livers orders pertaiiilng to or affectiiis train movements, shall be required or 
permltted to be or reniain on duty for a lonjçer period than nine hours in any 
twenty-four hour period In ail towers, ofiicos, places and station,s contiuuously 
operated night and day. * * * " 

See Act March 4, 1907, c. 2939, § 2, 34 Stat. 1415 (U. S. Comp. 
St. Supp. 1911, p. 1321). 

The f ollowing f acts are undisputed : Défendant is a common car- 
rier engaged in Interstate commerce and opérâtes two signal towers 
in its yard at Houston. Tower No. 1 is about 400 yards from the 
main station and the train dispatcher's office, and tovver No. 2 is about 
three-quarters of a mile further out around a curve. The towers are 
not visible from each other and are connected by téléphone, which, 
however, has no connection with the train dispatcher's office or any 
other points. Each tower controls about 25 switches and a double 
track main line connects with theni. The towers are operated con- 
tinuously day and night. Two operators are employed in each tower, 
each working 12 hours continuously, and the towermen communicate 
with each other over the téléphone. 

The purpose for which the téléphone is used and the gênerai method 
of operating the yards can best be shown by excerpts from the testi- 
mony of the towermen. Pease testified: 

"Q. What are your duties in thèse towers? A. To handle switches and 
derails, and we were operating theni by electriclty and keep thèse trains 
moving as near as possible. Q. State what the man at tower No. 2 did when 
you notitied him there was a train that was passlng tovver No. 1, if you know? 
A. That would be impossible for me to know what he did at that time, not 
bein.ç able to see liim. but he should hâve — if I told him a train was going, 
going to the roundhouse, he should hâve llned up for the roundhouse ; and if 
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I told hlm It was going south, he should hâve given Mm the main lînç. Q. 
It was hls dtity to do that? A. Tes, sir. Q. Mr. Pease, suppose ttiere is a 
transfer o£ cars coming from tower No. 2 in the direction of tower No. 1, 
What authority governed the disposition of thèse carsV A. ïhe foreman of 
the crew. Q. Where does the foreman get his authority? A. From the yard- 
master. Q. Where does the yardmaster get his authority? A. From the train- 
master. Q. Then, suppose there is a transfer of cars coming by tower 2 iu 
the direction of tower 1, as I understand the foreman would tell the mau at 
tower No. 2 the disposition to be made of that transfer of cars ? A. l'es, sir. 
Q. Then the towerman at tower No. 2 would call you and inform you of the 
disposition? A. Yes, sir. Q. Then was it not your duty to make the disposi- 
tion of the cars that was given to you oyer the téléphone? A. It would be my 
duty to move that train according to the instructions I recelved over the télé- 
phone, if possible to move it that way, if there was not something else al- 
ready occupylng the blocls. Q. Suppose the information was that this transfer 
of cars was to go on the. freight lead down near your tower, you acted in 
accordance with that instruction, and placed the cars on the freight lead, did 
you not? A. Yes, sir. Q. Did you hâve to obey that communication because 
this towerman had told youV Did he hâve a right to command you to do 
that? A. No, sir; he liad no authority over me, but I would move this train 
according to his instructions as my duty, not as him having authority over 
rae." 

Myers testified : 

"Q. What lise was tSie téléphone put to while you were there? A. Well, to 
call up the other towerman and tell him what was comiug. Q. Would they 
make the same use ot the téléphone there as to telling you what was comiug iu 
your direction? A. Yes, sir; tell us also what was coming, and if possible 
where they were to go or to lie routed. Sometimes there was a case where you 
would not exactly know, but whenever you could you routed them. Q. What 
would they tel) you over the téléphone in regard to a certain transfer or train 
that was coming in your direction? A. The operator would tell me whatever 
signal he got from the crew, and if it was a passenger train he would say 
such and such a train was coming, and that would give me tlme to hold the 
switch engines and other trains and line up for that train. Q. What was the 
prat'tice at that time when it becanie necessary to run trains in both directions 
over the same track, going in each direction ? A. It is a double ti'ack between 
the two towers, and in case one track is out of service, or the track may not 
be out of service, but the train broken down, or something, and we had to 
operate engine on north-bound and south-bound track, over one track, one 
towerman would call up tlie other towerman and tell him engine so and so is 
coming north on the wrong main, and to hold everything until the arrivai of 
this engine number so and so, and vice versa; if anything was going the other 
way, he would say hold everything until the arrivai of this traiu or englue." 

McAlexander testified: 

"Q. What would you say to the towerman in the other tower over the 
téléphone? A. Well, I would tell him that such and such a train was leaving 
(he dépôt and some engine was going to the roundhouse on the main line. Q. 
(n case where one track was belng used; that is, when trafBc was running 
agalnst the current of traflHc, or the trains running in both directions ou 
cnie track, what communication would you hâve then? A. Well, in case 
they would do that I would call up the towerman at tower No. 2 and find 
ont if anything was coming in that direction on that track, if we were using 
one track for trafBc in both directions, and I would call up and flnd out 
whether there was anything coming in there, and, if so, I would hold my 
train or engine up there until the other arrived, but, if there was nothlng 
coming at ail, I would tell him to hold the track until this train had arrived, 
Q. How would he indicate that to the foreman in charge of the train he wa.s 
to hold? A. How would it indicate itî Q. Yes, sir. A. By board. Q. By 
Wockî A. Block signal ; yes, sir." 
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Golden testified: 

"Q. What communication would you hâve with the towerman at No. 1 when 
a train passed your station comlng Into liis station? A. Well, wàen the train 
passed over what we call the 'Buzzer,' about a mile and a half south of the 
tower, I would ring up the tower and tell him train number so and so had 
passed over the 'Buzzer,' or If the train was late or somethlng, I even might 
wait until they would get to the tower, and then I would call hlm up and 
say train so and so had passed the tower. Q. In case only one track was 
belng used for the passage of trains, and the other track was not belng used, 
what communication would you hâve with the man in tower No. 11 A. I 
would call up the towerman of tower No. 1 and tell him that there was 
trouble on south — suy north-bound track, and I would hâve to run trains on 
the south-bound track, Q. Going north? A. Yes, sir; going north, and I 
would ask him if he had anything coming south, and, if there was not, to 
hold everything until engine number so and so, with or wlthout a train, ar- 
rlved at tower No. 1. Q. Under the same conditions, if a train was coming 
by you from the north, would the operator at tower No. 1 give you the same 
instructions? A. Yes, sir. Q. What would you do then? A. If there was any 
train due there going north, I would hold this signal against them until the 
train he had designated had arrived at tower No. 2. Q. In what way would 
you communlcate this order to the tralnmen? A. By holding the signal 
against them." 

This testimony is not disputed, but the ultimate facts to be deduced 
are. 

[1] It is contended on behalf of the railroad company that the 
word "orders" in the statute must be construed to mean what the rail- 
roads technically call "train orders"; that is, such orders as emanate 
from the train dispatcher's office, and are reduced to writing and 
handed to the condiictor and engineer of a train. We cannot agrée 
with this contention. To do so would be to pervert the plain meaning 
of the statute. An order affecting train movements may be given by 
a. wave of the hand or the flash of a lantern, and its disobedience 
might cause as dire conséquences as the failure to obey a written mes- 
sage. Necessarily an order affecting train movements can be given by 
any subordinate having to do with trains and switches, such as a tow- 
erman. 

The railroad further contends, however, that the téléphone between 
thèse towers is not used to transmit "orders" in any sensé of the 
word. Regarding this, it is évident, from the testimony of the tower- 
men quoted above, that they use the téléphone to repeat signais from 
the trainmen which indicate the routing of the train as originally made 
by the trainmaster ; that they give information over it that trains bave 
started, on receipt of which information the other towerman must 
throw switches, line up tracks, and hold other trains, as a matter of 
duty and without discrétion on his part; and that they run trains in 
both directions over a single track and instruct the other towermen by 
the téléphone as to holding traffic. It is therefore évident that thèse 
towermen use the téléphone to dispatch, report, transmit, receive, and 
■deliver orders appertaining to, or afïecting, train movements. To say 
that thèse towermen only used the téléphone for the giving of infor- 
mation not covered by the statute, would be the merest sophistry. In- 
deed, it is difficult to conceive how anything could be a more impera- 
live order affecting train movements than for one towerman to notify 
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another that he had started a train, at the same time telling him to 
hold ail traffic in the opposite direction over the same track. 

[2] The railroad still further contends that the rulings of the court 
were correct, because plaintiff did not négative that the acts and con- 
duct of the défendant complained of came within the exception of the 
act, which reads as f ollows : 

.. * * s jji p,,j,p ç^f emergency, wtien the employas nnmed in this proviso 
iimy be peiinitted to be and remain on duty for four additional liours in a 
tweuty-toiir tiour period on not exceeding three days in auy week." 

We are again forced to disagree. The action, though for a penalty, 
is civil in its nature, and the pleader is not required to state his cause 
of action with the exactness and particularity that would be necessary 
in a criminal indictment. In the nature of things, in most cases aris- 
ing under the act, facts bringing the case within the exception would 
be only within the knowledge of the railroad, and the government 
should not be required to allège that of which it knows nothing simply 
to conform to a mère technicality of pleading. Jf facts existed that 
would bring the case within the exception, they constituted a défense 
that the railroad should hâve pleaded and proved. See New York 
Central & Hudson River Railroad Co. v. United vStates, 165 Fed. 833, 
91 C. C. A. 519; United States v. Kansas City Southern Railway 
Co. (C. C. A.) 202 Fed. 828. 

We must hold that both assignments of error are well taken. The 
judgment is reversed, and the case remanded for a new trial. 



SAXBKIiN y. PANAMA E. CO. et al. 

(Circuit Court of Appeals, Second Circuit. May 12, 191.3.) 

No. 197. 

1. SiiiPPiNCf (S i;i2*) — Tnjury to Cargo — Liabiuty — Evidknce. 

On a liliel in personani for injuries to a car.ao of wool, évidence held 
to require a flnding that tlie consignment was delivered to a lighter and 
to the terminal steaniship dry, and was injured by being stored on the 
lighter or steamer witli wet wool, and was not wetted by belng ueg- 
ligently stoj-ed outside the wharf while waitiug trausportation by the 
ternnnal carrier. 

[Ed. Note. — For other cases, see Sliipping, Cent. Dig. §§ 471-487; Dec. 
Uig. § 132.* 

LiaijiliticK of vessel owners for loss or injtiry from improper stowage, 
see note to ïhe (Jualala, 102 C. C. A. 553.] 

2. SniPi'iNO (§ 143*) — iNJtiKY TO Cargo — LiABiLrrY of Gaerieus. 

Where a shipment of wool was wetted and injured by contact with 
otlier wet wool ou the ligliter or the terminal steamsUip, and it was im- 
possible to deternnne how much of the damage eaeh contributed, they 
would both be re(.iuired to share the loss. 

[l'^d. Note.— For other cases, see Shipping, Cent. Dig. § 489; Dec. Dig. 
§ 14;i.*] 

Anpeal from the District Court of the United States for the South- 
ern District of New York. 

•For other cases see same topic & § nu-meek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



6ANBERN V. PANAMA B. CO. 349 

Libel in personam by Albert W. Sanbern against the Panama Rail- 
road Company and others. Decreefor libelant against the Metropoli- 
tan Steamship Company of New Jersey and against George h. Ham- 
mond & Co., and the Steamship Company and Hammond & Co. appeal. 
Affirmed. 

The opinion of Hand, District Judge, in the trial court, was as fol- 
lows : 

ïlils is a suit upon a libel in personam brouglit by the assignée of the 
slilpper of a cargo of 91 baies of wool from San Francisco to Boston. ïhe 
wool was originally consigned to tlie Southern l'aciflc Mail Steamship Com- 
pany for (lelivery to the l'anama Railroad, which was to carry it across the 
Isthmus, and from there by sliip to New York. At Xew York it was de- 
livered by the l'anama Railroad Company to the Metropolitan Steamshi]) 
Company, who carried it to Boston. The transfer from the pier in the Xorth 
River of the Panama Railroad to the pier in the same river of the Metro- 
politan Steamship Company was by a lighter of George L. Hammond & Co.. 
the agent of the Metropolitan Steamship Company to do the service. Conced- 
edly some of the wool delivered by the lighter to the railroad was wet, and 
the damage in question occurred either because the wet wool included the 
llbelant's consignment, or that eonsignmeut, though delivered dry, was stored 
wlth wet wool on the lighter, or on the steamer, or both. In the flrst case 
the railroad is liable ; in tlie second, the lighter, or the steamer, or both. 

Two hundred bags of wool reached the city of New York on the 15th of 
April, 1909, ex steamship Advance, and were unloaded by the railroad at its 
wharf in New York. One hundred and nine of those baies were in any case 
stored in the open air upon the asphalt of West street close by the bulkhead. 
ïhey were covered with tarpaullus and supported by dunnage about the 
thickness of which there is sonie dispute. The railroad coutends that the 
remaiuing 91 baies were stored in its covered dock, and they attempt to prove 
it by incontestable testimony, which will be considered liereafter. Ou the 
20th of Aprll the steamer Allia nca arrived with 90 more baies of wool con- 
signed to a différent persou. This was discharged by the railroad, on just 
what day does not appear, and was eitlier placed in the sheds or alongside 
of the other baies on West street at the bulkhead. The chief controversy in 
the case arlses from wliether the 91 bags which helonged to the llbelant's 
assigiiors were originally placed with the 109 bags on the West street bulk- 
head, or were placed within the shed. If they were placed within the shed. 
coneededly they reeeived no damage while in the custody of the railroad ; 
if they were stored along with the other 109 on the bulkhead, the great proba- 
bility is that they reeeived their conceded wettlug while there. 

On April 191h it rained from 6 unti! uearly 10 o'clock in the evening ; the 
total précipitation being about one-fifth of an inch. The next day it ralued 
from 4 in the morning untll 11 iu the evening, the precij)itation being sixty- 
five hundredths of an inch. On the 21st it rained from hait past 3 in the 
afternoon untll 5 :oO, and again from 7 :30 in the evening until 1 o'clock in 
the morning, and the total précipitation was elghteen hundredths of an inch. 
On the 22d it rained for a hait lionr in the morning, and the total précipita- 
tion was eighteen hundredths. On the 2;jd it i-nined from 8 until 9 in the 
morning and from a little aftei' 9 until 2 in the afternoon, with a total 
précipitation of thirty-one hundredths. ïhereafter the weather remained fair 
up to and including the 26th. 

The lighter reeeived the order to get the wool on the 22d and went up 
alongside of the pier ; but owing to the raln she dld not begin to talce the 
wool until the 24th, wlieu she loaded the full 200 bags constituting her first 
order. Thèse were tallied off separately by the employés of the railroad 
and were delivered by separate marks ; that is to say, the marks were not 
indiscriminately mlxed up. The goods con.sisted of four conslgnments, that 
to the llbelant's assignors, another of 20, another of .'50, and a fourth of 59 
baies ; the last three, however, being consigned to but one person. On the 
24th, and after loading thèse 200 baies, the lighter reeeived another order to 
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take on the 90 baies ex AlUanca, and this she dld, plllng them alougslde the 
200 baies already on board. She remalned at the pier over Sunday and de- 
llvered the baies to the Dlmock on Monday, the 26th. It is conceded by ail 
parties that some of the baies when delivered to the lighter were wet. The 
captain signed a receipt with exception for the 109 baies and without excep- 
tion for the 91 and 90 baies. His explanation of that fact is that he signed 
the recelpts without exception, and that the delivery clerk of the railroad 
promised to write the exception in afterwards in the case of the 91 baies, 
but did not do so. The delivery clerk admits that he made out the recelpts, 
but says that he made them in accordance with the tally of the slips handed 
to him by his checkers, whlcli were put in évidence. The 90 baies the cap- 
tain says were qulte dry, and he insists they were those that came from 
the shed, and that the 91 baies now in question had been piled along with 
the 109 on the bulkhead. It is certain that many of the baies, wlien de- 
livered alongside the ship were very wet, so much so that hooks could not 
safely be used on the tackles so that they were earried up in slings. The 
whole 200 baies were kept together in the ship's hold and were delivered in 
Boston the next niorulng. The 90 baies were mixed in among some 500 
others In another hold and were not adjacent to the baies in question. 

The railroad proves by its dock checkers, who checked the 91 baies, that 
they were ail placed in the shed, because, when the Advance arrived there 
was room there for thèse, although the other 109 were stored on the bulk- 
head. He is corroborated in this by the superintendent of the line, Bawdeu. 
and the head watchnian, Killian, each of wliom professes to remember the 
91 baies and that they were put into the shed. Furthermore, Golden says 
that he never did any work on the bulkhead, but always checked on the dock, 
and Eberwein, the bulkhead checker, corroborâtes Golden in this respect. 
The tally slips show that 91 baies with the mark of the libelant's assigner 
were welghed by the dock checker, and that the other baies were weighed by 
the bulkhead checker ; the nanie of each being written adjacent to the tally 
made by hlm. The railroad asserts that the memory of ail thèse witnesses is 
better than would be otherwise the case, because a dispute soon arose over 
the condition of the wool on delivery, and within a month or two after the 
events in question the attention of ail had been called to it, and each pre- 
pared aftidavits statlng his recollection at that time. This also applies to 
the master of the lighter, Gulbrandson, who testifled that the 91 baies in 
question had been stored on the bulkhead, and were taken from there, and 
that the 90 baies came from the shed. 

[1] The case, although it involves only a very uarrow question of fact, 
is extremely puzzilug. At flrst blush I should be strongly inclined to hold 
that the 91 baies had been put with the 109 out upon the bulkhead, and that 
the 90 baies had been put in the shed. There arc stroug reasons for so think- 
Ing, so strong as to throw some doubt upon even the clearest testlmouy to 
the coutrary. It is (piite true that there was no inhérent unlikelihood that 
the 91 baies should hâve been put in the shed, instead of the 90. Nothing 
made it necessary to put together the consignments ex xVdvance, and if there 
was a place opeu on the 15th or the 16th it was as llkely that the 91 baies 
should flll it, as that the 90 should 1111 it later. The condition of the baies, 
however, Is rather extraordlnary. AU the 90 baies were dry, and at least 
15 — indeed, the libelant claims 67 of the 91 baies were. or had been, wetted. 
Now it is possible to see how both of thèse thlngs could bave happened, but 
it is hardly more than possible. One uiay imagine that the 90 baies, coming 
as they did on the 20th, the day of the heaviest raiufall, were not dlscharged 
until the morning of the 21st, winch was fair; Indeed, that is more probable. 
It they were then piled separate from the 109 baies already there, they 
might bave stayed dry during the subséquent tliree days of rain, which was 
much lighter than that of the 20th. Indeed, such a rain might not hâve 
formed any puddles between the dunnage luto which the soft ends ol the 
baies apparently sagged. Yet such an explanation seems rather far-fetched 
and one can hardly expect that the same précautions would at once hâve 
wholly protected the 90 baies, and so thoroughly soaked the 109 baies, even 
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allowing for the différence in the time of exposure. As I said above, it is 
possible, but hardly more than possible. 

Again, it is a little strange that the 91 baies should hâve been so much 
dâmaged by mère contact with the 109. When the ship was discharged iu 
Boston, there were 15 of the 91 wet and only 9 of the 109. It is true that 
48 others were stalned, and so perhaps had been wet, yet this is rather an 
unexpected resuit, if the 91 baies were dry. Moreover, the contact of the 
90 baies on the lighter for two days appears not to hâve wet them substan- 
tially. Hère again, however, the 91 baies were piled among the 109, though 
the marks were kept together. Finally, it would hâve been very négligent 
to store the wet and dry together, and Shea says they never did it. 

The upshot of it ail is that there is very strong antécédent probability for 
supposing that the 91 baies got wet on the bulkhead. However to reaeh 
that resuit I should hâve to disregard the unlmpeaehed testimony of four 
witnesses, not disinterested, it is true, but still corroborated, as I shall show. 
Disregarding the testimony of Bawden and Killian as memory only, I should 
hâve to suppose that Golden either deliberately added his name to the tally 
slip, or that both he and Eberwein were suppressing the truth when they said 
that he never checked on the bulkhead. ïhey would hardly hâve forgotten 
an exception to a uniform practice, if it had in fact occurred. Bawden some- 
what corroborâtes them in saying that Golden was the dock checker, and 
I think that the appearance of his name as the checker of the leather adds 
further corroboration. Again the tally slip of the 90 baies was signed only 
by Eberwein, which présupposes again a deliberate suppression of the truth. 
unless the 90 baies went upon the bulkhead. Finally, the testimony of Gul- 
brandson's receipt and of Harrow's corroboration of its truth as against the 
latter is persuasive to my mind. I may say, in passing, that Gulbrandson 
did not Impress me strongly in his favor, and that, if forced to choose, I 
should prefer Harrow. 

Whlle, therefore, no certain conclusion is possible, I cannot hesitate, wheu 
choice is necessary, to accept the version of the railroad, at least to the ex- 
tent of holding that the subséquent carriers hâve not succeeded in carrying 
the burden of thelr proof. I regard the case as though the libelant had sued 
the last carrier, and he the next, and so on. ïhus each carrier bas a burden 
as against any subséquent carrier he may hope to charge. While I am cited 
to no authority, this seems to me the necessary resuit of the situation. 

[2] The question remains between the lighter and the steamer. The neces- 
sary conclusion is that the 91 baies were wetted by contact with the 109. 
Precisely the same treatment was given them by each carrier, and it is quite 
idle to speculate how much of the damage each contributed. They must 
share the loss between them. 

Therefore let the libelant take a deeree against the steamer and the lighter 
for half each, with deeree over against the steamer for the lighter's half, if 
the lighter does not respond to an exécution. 

Foley & Martin, F. A. Spencer, Jr., and William J. Martin, ail of 
New York City, for appellant Steamship Ce. 

Harrington, Bigham & Englar and D. R. Englar, ail of New York 
City, for appellant Hammond. 

R. R. Rogers, of New York City, for appellee Railroad Co. 

Kneeland, Harison & Hewitt and William Harison, ail of New York 
City, for appellee Sanbern. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Deeree aiïirmed, with interest and costs, on opin- 
ion of Judge Hand. 
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GOODMAN T. HAYXES AUTOMOBILE CO. 

(Circuit Court of Appeals, Seveiith Circuit. April 15, 1913.) 

No. 1,953. 

1. Principal and Agent (§ 44*) — Tekmination or Agency — Abandonment. 

Wliere plaiiitiff, at tlie tirst opportuiiity after being uotitied of defeud- 
ant's refusai to perform an ageiicy coutract, ott'ered to perfonn aud in- 
slsted on defendaiit's performance, and diligeutly by telegrams, letters, 
visits, aud teuderis demanded perforuiauce, détendant by its refusai to 
perfonu relleved plaiutlft from any obligation to make furtlier teuder, 
aud it was error to hold that there vvas a mutual abandonment aud re- 
scisslon of the contract. 

LEd. 2\ote.— For other cases, see Principal and Agent, Cent. Dlg. | 72; 
Dec. Dlg. § 44.*J 

2. Principal and Agent (§ 44*) — Abandonment — I'ayments— Receipt of 

Ketukn. 

Plaintltï, to obtiun an automobile aie;ency contract, delivered to défend- 
ant two checlis, one for îfTOO and one for $550. Défendant cashed plain- 
tJtTs $700 clieck, but la ter, ascertaiuhig that a contract liad beeu luade 
with another lu tlie sa me territory, elected to cancel plaiutiff's contract, 
returning liiw if5.~>0 check and also its own clieck to plalntifE for ,$700. 
Piaintift refused to receive thèse checks, or to consent to an abandonment 
of the contract ; but. beiug uuable to induce défendant to perform later, 
cashed defendaiit's eheck for !t;700. I/<M, that the casliing of such check 
was not per se a consent to defeudant'.s abandonment of the agreemeiit, 
sinee plaintif!' was not obliged to hold the eheck for an unlimited tlme. 

[ICd. Kote. — For other cases, see Principal and Agent, Cent. Dig. § 72 ; 
Dec. Dig. § 44. *J 

In Error to the District Court of the United States for the Dis- 
trict of Indiana; Alhert B. Anderson, Jiulge. 

Action by Benjamin H. Goodman against the Haynes Automobile 
Company. Judgment for défendant, and plaintifï brings error. Re- 
versed, with directions. 

PlaintifC lu error, termed plaintllï hereiu, entered Into an agreement in 
writing witli défendant in error, herein called défendant, on September 1, 
1909, at Kokomo, Ind. The contract, in substance, provides that plaintiff, 
beiug désirons of securing the exclusive sale of Haynes automobiles in a 
certain territory tlierein described, is giveu such territory on certain condi- 
tions, to wlt : He buys from the défendant 25 Model 19 Haynes motor cars, 
to be delivered and paid for prlor to October 1, 1910, for which he is to 
pay the list catalogue priée of $2,000 each, less a dis'count of 20 per cent., 
f. o. b. Kokomo, Ind., upon thelr shipment of each car from said city, or 
•sight draft against bill of ladlug. PlaintifC agroed to deposit with défend- 
ant an advanee of $50 for each car ordered, beiug a total of $1,250, to be 
deducted from cost of each car when sliipped. In case plaintifC failed to 
make sale, the défendant might make the sale and pay plaintifC the regular 
commission. PlaintifC agreed to make every reasonable effort to iucrease dé- 
fendants sales lu hls territory, and handle no other cars vclthout defendant's 
consent. Provision was made to replace and repalr defectlve cars and flU 
orders promptly. The contract was acconipanled by a statement setting ont 
that commissions amounting to 20 per cent, would be allowed to any agents 
selling less than 5 cars. To an agent selling 5 cars there would be allovced 
20 per cent, commission and a rebate at the end of the season of iy2 per 
cent; to an agent selling 10 cars a commission of 20 per cent, would be al- 
lowed and a rebate of 2 per cent, at the end of the season ; to an agent 
selling 20 cars a commission of 20 per cent, would be paid and a rebate of 

•For other cases see same topic & § numbek in Dec. & Ara. Digs, 1907 to date, & Rep'r Indexes 
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3 per cent, at the end of the season; and to an agent selUng 25 or more 
cars a commission of 20 per cent, and a rebate at the end of the season 
sufficient to make a flat discount of 25 per cent, on each car purchased. 
ïhe contract contained varions agency and other provisions not in question 
liere. The sûm of Ç50 per car, or an aggregate of $1,250, was paid by plaiu- 
tiff to défendant at the date of the contract as follows, to wit: One checli 
of $700, and another of $550. Of thèse défendant deposited the $700 checli: 
to its own crédit. Afterwards, on Septeiuber 8, 1909, défendant notifiée! 
plaintiff by wire, received by plaintiff the same day, couflrming it by mail, 
that it would be unable to carry out the contract for the reason that on 
the day the contract was entered into and a short time prior thereto— a mat- 
ter of several hours — one of defendant's agents, located at Omaha, Neb., had 
executed a like contract to another party, which latter contract, being exe- 
cuted prior to that of plaintiff, would take precedence of plaintiff's contract, 
and that défendant could not therefore carry out its contract veith plaintiff. 
This letter of confirmation was received by plaintiff on September 10, 1909, 
and covered plaintiff's original eheck for $550 returned and defendant's 
check for $700 in lieu of plaintiff's check which défendant had cashed. This 
latter check plaintiff held until November 15, 1909, when he cashed it. On 
September S, 1909, plaintiff telegraphed défendant that he expected him to 
fuifill bis contract. On September 10, 1909, after receiving defendant's let- 
ter, plaintiff telegraphed défendant, saying : "Received your letter of 8th. 
There is contract between us duly signed; am ready to carry it out; expect 
you carry out your part." On September 16, 1909, plaintiff again wrote to 
défendant demanding performance, and sayliig that he stood ready to per- 
form, and warning défendant that he would hold it for every Ilaynes automo- 
bile sold In hls territory at any time, and would hold it for ail damages, in- 
cluding the commission on each car sold in his territory. On September 28, 
1909, plaintiff wrote B. Haynes, président of défendant, personally, setting 
out tliat tlie second party to the alleged prior contract was violating defend- 
ant's contract with plaintiff. This letter was received by Haynes at Kokomo 
on September 30. 1909. On October 3, 1909, plaintiff received from défendant 
a letter, dated October 1, 1909, reasserting that the other party's contract 
had been signed first. and that défendant did not see how it could hâve done 
otherwise than it did. It further appears that plaintiff went from Omaha 
to Kokomo, and called at defendant's place of business on October 5, 1909, 
and again on October 15, 1909, and made tender on one or both of said visits 
to défendant of said cliecks which défendant had sent to him, and on one 
or both of tlie said occasions tendered it, the défendant, $1,250, in légal ten- 
der notes, both of which tenders défendant refused to accept, and tlien again, 
and upon other dates, informed plaintiff that it would not perform said con- 
tract. 

Thereupon plaintiff brought suit, setting up the contract, the said corre- 
spondence and tenders, also averring that the selling priée of the 25 cars was 
$2,000 each; that the priée made to plaintiff amounted to $1,500 each on 
said cars; that plaintiff's profit in each case was $500; that he had adver- 
tised expensively and extensively ; that he could hâve sold said cars in his 
territory ; that défendant had appointed an agent in his territory who had 
sold many Haynes automobiles, viz.,' 50 ; that he would hâve realized $12,500 
on said 25 automobiles, and had been damaged $25,000. To the complaint 
défendant filed its answer containing two paragraphs : (1) Défendant dénies 
every material allégation thereof. (2) Défendant admitted the exécution of 
the contract and the payment of $1,250; that it held the $550 eheck until 
September 25, 1909, and deposited the $700 in its account. It then sets out 
the telegrams of September 8, 1909, aforesaid, the said letter of confirmation 
of the same date eovering the return advance of $1,250, stating that plain- 
tiff appropriated said $1,250 to his own use; that he never offered to re- 
turn the same to the défendant ; that plaintiff has never at any time since 
November 15, 1909, claimed anything under said contract, or offered to de- 
posit any sum of money as required by the contract as an advance payment, 
but did receive said returned cheeks in abandonment and rescissipn of tlie 
contract sued on, and tlie same was then and there rescinded by the acts of 

205 F.— 23 
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the parties thereto. To this second paragraph plaintifC filed a demurrer, which 
the court overruled. Thereupon plaintifC rnade reply to the second paragraph 
of the answer, denying the material allégations thereof, and admitting the 
receipt of the said telegram of September 8, 1909, and confirmatory letter 
of the same date, the payaient of the $1,250, the cashing by the défendant of 
the $700 check, the return of the $550 check and defendant's $700 eheck, and 
the cashing by plaintlff of the $700 check on November 15, 1909. Said reply 
further sets up plaintife's said telegram of September 8, 1909, to défendant, 
said telegram of September 10, 1909, his said letter of September 16, 1909, to 
défendant, his said letter to B. Haynes, président of défendant, dated Septem- 
ber 28, 1909, and avers the receipt thereof by défendant. Said reply also sets 
ont defendant's letter of October 1, 1909, conflrming the position taken by 
défendant in refuslng to carry ont the contract, also said visits of plaintiff 
to défendant on October 5, 1909, and October 15, 1909, the tender of said 
checks and of said légal tender to the amount of $1,250, and the refusai of 
défendant to accept the same and its déclaration that it would not perform 
said contract in any manner whatsoever. Said reply further allèges the re- 
fusai of the défendant to perform made through its counsel to plaintiff's 
counsel. PlaintifC also sets up a letter written by his counsel to one Elmer, 
an officer of défendant company, asklng the latter to hâve the matter ad- 
justed, but without effect, avers his own readiness to carry out the contract, 
dénies ail intention and attempts to rescind, and asks judgment. Défendant 
thereupon filed its demurrer to paragraphs 2 and 3 of said reply, which set up 
)u détail said transaction, which demurrer the court sustained. 

Afterwards said cause went to trial. Plaintiff introduced but one witness, 
hlmself, who swore to the receipt and sending of the correspondence, the tele- 
grams aforesald, the tenders of October 5 and 15, 1909, and the refusai of 
défendant to perform, stating that it was unable to do so. PlaintifC also 
testlfied that the cars in question were worth $2,000 and freight each at the 
time and place of delivery at Kokomo, Ind. On cross-examinatlon plaintiff 
testifled that he had to pay the freight from Kokomo to Omaha, that he re- 
ceived the returned checks and défendant cashed the $700 draft, and that 
he cashed the returned check of $700 on November 15, 1909, after the tender 
was made. Défendant introduced but one witness, one Starbuck, treasurer 
of défendant, who testifled that the $550 check was never in defendant's pos- 
session after September S, 1909, that the $700 check was cashed by plaintiff, 
that défendant received nothing from plaintifC after November 1, 1909, and 
that nothing was offered défendant after November 15, 1909, on the contract. 
Thereupon, on motion of défendant, the court directed the jury to flnd for 
défendant, which was done, and judgment entered on the verdict. 

For errors, plaintifC assigns: (1) That the court overruled plalntifC's de- 
murrer to defendant's answer; (2) that the court sustained defendant's de- 
murrer to plaintiff's reply ; (3) that the court instructed a verdict for défend- 
ant and entèred judgment thereon. 

Henley & Baker, of Indianapolis, Ind. (Matson & Gates and Roby 
& Watson, ail of Indianapolis, Ind., of counsel), for plaintiff in error. 

Conrad Wolf, of Kokomo, Ind. (James C. Blacklidge and Earl B. 
Barnes, both of Kokomo, Ind., of counsel), for défendant in error. 

Before BAKER and KOHLSAAT, Circuit Judges, and CARPEN- 
TER, District Judge. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
The évidence in this case does not as a matter of law sustain the con- 
tention that plaintiff either by act or word consented to the rescission 
of the contract. At the first opportunity, and from then on, he in- 
sisted on defendant's performance on his part thereof. He diligently, 
by telegrams, letters, visits, and tenders, insisted on his right to hâve 
défendant perform, Under the facts of the case, the court cannot 
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say, as a matter of law, that there was a mutual abandonment and 
rescission of the contract. Défendant, by its flat refusai to perforai, 
relieved plaintifï f rom any obligation to make further tender. In An- 
vil Mining Company v. Humble, 153 U. S. 540-552, 14 Sup. Ct. 876, 
880(38L. Ed. 814), it is said: 

"When one party to a contract renouuces it aud refuses to perform, the 
other party may treat the contract as broken and abandon it without demand 
or tender of performance, and recover as damages the profits he would hâve 
received through full performance. Such an abandonment is not a rescission 
of the contract, but a mère acceptance of the situation wliich the vvrongdoiug 
of the other party has brought about." 

To the same effect are United States v. Behan, 110 U. S. 344, 4 
Sup. Ct. 81, 28 L. Ed. 168; Packers' Fertilizer Co. v. Harris, 42 Ind. 
App. 240, 85 N. E. 375 ; Missouri Coal Co. v. Pomeroy, 80 111. App. 
144. The law does not require a party to do a useless act. Stokes v. 
Mackay, 147 N. Y. 223, 41 N. E. 496. It requires the concurrent acts 
o"f both parties, both to make and to rescind the contract. 

In Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, the 
court adopted the rule laid down in Hochster v. De la Tour, 2 El. & 
Bl. 678, and Johnstone v. Milling Co., 16 Q. B. Div. 467 (English), 
where it is said : 

"When one party assumes to renounce the contract, that is, by anticipation 
refuses to jierform it, he thereby so far as he is concerned, déclares his in- 
tention then and there to rescind the contract. Sucli a renunciation does not. 
of course, amount to a reseission of the contract, because one party to a con- 
tract cannot by himself rescind it; but by wrongfully malslng such a re- 
nunciation of the contract he entitles tlie other i)arty, if he pleases, to agrée 
to the contract belng put an end to, subject to the rétention by him of liis 
right to bring an action in respect of such wrongful rescission. The other 
party may adopt such renunciation of the contract by so aeting upou it as 
in effect to déclare that he too treats the contract as at an end, exeept for 
the purpose of bringing an action upon it for the damages sustained by him 
in conséquence of such renunciation." 

Substantially to the same effect are Anvil Mining Co. v. Humble, 
supra, West v. Platt, 127 Mass. 367, and Worthen v. Wilmot, 30 Vt. 
555. In the margin we cite many cases holding that it is not necessary 
to tender to one who announces in advance that the tender will not 
be accepted.^ 

[Z] Even were the law otherwise, the question as to whether or not 
the circumstances hère advanced warranted a finding that plaintiff had 
by his.conduct or otherwise assented to the rescission of the contract 
was a question of fact, involving the intention of both parties, and 
should hâve been submitted to the jury, Hanson & Parker v. Wit- 

1 Matliis T. Thomas, 101 Ind. 119-121 ; Thompson v. Lyon, 40 W. Ya. 87, 
20 S. E. 812 ; Schllb v. Pendleton, 76 Mo. App. 454 ; Martin v. Bank of Fav- 
etteville, 131 N. C. 121, 42 S. E. 558; Ansley v. Hightower, 120 Ga. 719. 4S 
S. E. 197; Beatty v. Miller, 47 Ind. App. 494, 94 N. E. 897; Suprême ïeut 
Knights of Maccabees of the World v. FIsher, 45 Ind. App. 419, 90 N. E. 
1044; Gorham v. Parson, 119 111. 425, 10 N. E. 1; Williams v. Patrick, 177 
Mass. 160, 58 N. E. 583; Koot v. Johnson, 99 Ala. 90, 10 South. 29,3; Hall 
V. Insurance Go., 57 Conn. 105, 17 Atl. 356 ; Natural Gas Co. v. De Witt, 130 
Pa. 235, 18 Atl. 724, 5 L. R. A. 731 ; Lacy v. Williams, 24 MIch. 479 ; Mechem, 
Law of Sales, §i 1106, 1107. 
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teniberg, 205 Mass. 319, 91 N. E. 383; Gwynne v. Ramsey, 92 Ind. 
414; Hobbs v. Columbia Falls Brick Co., 157 Mass. 109, 31 N. E. 
756. This would be particularly the case as regards the cashing of the 
$700 check by plaintiff after his tender, and defendant's refusai to 
accept the $1,250. It was not per se a consent to defendant's aban- 
donment of the agreement to deposit and receive the cash on said 
check. Plaintiff was not obligated to hold the check for an unlimited 
time. After ail hope of defendant's ability and disposition to accept 
the advance and perform the contract, plaintiff was at liberty to deal 
with the checks as his ovvn, at least to the extent of reducing them to 
cash, without abandoning his right to bave the contract enforced. In 
the condition of the évidence, it was not for the court, as a matter of 
law, to say whether, under ail the circumstances of the case, plaintiff 
had consented tO' the rescission of the contract. 

The rulings of the court on the several demurrers and upon the mo- 
tion to take f rom the jury ail tend to the same proposition ; i. e., that 
the facts adduced established, as a matter of law, plaintifif's waiver of 
any rights he might bave had under the contract. This we do not 
deem to be the law of the case. The judgment of the District Court 
is therefore reversed, with direction to grant a new trial, overrule the 
demurrer to the reply, and proceed further in accordance herewith. 



PITÏSBUEGH, C, C. & ST. L. RY. CO. v. SCHKRBR. 

(Circuit Court of Appeals, Sixth Circuit. Jlay 6, 1913.) 

No. 2,378. 

1. Neoligexce (§ 134*) — Action's — Sufficien'cy of Evidence. 

Wliere one of two or more tlilngs may liave been tlie cause of an in- 
jury, for one of whicli défendant is responsible and for tlie otliers of 
whicli he is not, it is not permitted to specuJate between the several 
causes, and to find tliat defendant's négligence was the real cause, in the 
absence of satisfactory foundation in the testimony for that conclusion. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. §§ 267-270, 272, 
27.'}; Dec. Dig. § 134.*] 

2. Raileoads (§ 348*) — Accident at Crossing — Action fob Death — Suffi- 

ciENCY or Evidence. 

Plaintiff'.s intestate and his nièce were struck and killed at night at 
the Crossing of one street by another, on whlch were two railroad tracks 
running east and west; the south track being for east-bound trains, and 
the north for west-bonnd. The accident was not seen, but the body of 
the nièce was found to the south of the south track, and that of plain- 
tiff's intestate on such track 150 feet east of the crossing, inucli inntilated. 
The two liad left a nearby house togetlier, and two minutes later an 
engine running backward passed over the crossing going eastward on the 
south track. No other train passed over such track until after the body 
of the nièce was seen, although there were trains on the other track. 
Tlie engine was running without a lookout or any light on the tender, 
except a lantern, and there was testimony that it was going at a speed 
of 22 to 30 miles an hour, while the ordinance limit was 10 miles. Held, 
that the évidence supported a fiuding that deceased was killed by such 
engine, and that it was being negligently operated. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1138-1150; 
Dec. Dig. § 348.*] 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeies 
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;>. DeATH (§ 58*) ACCIDESTS AT CROSSINGS — CONTRIBUTOKY NEGI.ICENCE — 

Peesumptions. 

In ihe alseiice of évidence to the contrary, there is a presumption that 
a person killed while crossing a milroad track at uiglit stopped, looked, 
and IJstened before atternpting to cross. 

[Ed. Note.— For otUer cases, see L'eath, Cent. Dig. §§ 75-78; Dec. I)i«. 
§ 58.*] 

4. Death (S 104*) — Action fob Wrongful Death — Instructions — Oiiio 

Statute. 

Gen. Code Ohio 1910, S§ 10772-10773, giving a rlght of action for wrong- 
ful deatli, contemplâtes a verdict for a gross sum, to be apportioned by 
tlie cov.rt am'ointiiig tlie représentative wlio brlngs the suit; and it is 
not error. in an action lirougbt tliei-eunder, to refuse to iustruct the jury 
to State the names of the beneflciaries. 

[Kd. Note. "For other cases, see Death, Cent. Dig. §i 142-148 ; Dec. Dig. 
§ 104.*] 

5. Appeai. and EhI!OR (? 273*) — Review — Instkiictions. 

Au exceptioij to the eliarge geuerally does not raise any spécifie ques- 
tion vvliicli eau be reviewed by a fédéral appellate court. 

IKd. Note.— -For otber cases, see Appeal and Krror, Cent. Dig. §§ 1590, 
1606, lfi20-l(;23. l(J2.Vl(h{0, 1704; Dec. Dig. § 273.*] 

In Error to the District Court of the United States for the South- 
ern District of Ohio ; Howard C. Hollister, Judge. 

Action at law by Anna Scherer, administratrix of the estate of John 
J. Scherer, deceased, against the Pittsburgh, Cincinnati, Chicago & St. 
Louis Railway ComiDany. Judgment for plaintiff, and défendant 
brings error. AfErmed. 

Robert Ramsey, of Cincinnati, Ohio, for plaintiff in error. 
Littleford, James, Ballard & Frost, of Cincinnati, Ohio, for défend- 
ant in error. 

Before WARRIXGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This action, brought under the Ohio 
statute, is for the alleged négligent Ivilling of plaintifï's intestate. At 
the close of the testimony défendant requested direction of verdict in 
ils favor, on the ground that there was no substantial évidence sup- 
porting the cause of action alleged. The request was denied, the case 
subniitted to the jury, and verdict rendered for plaintiff. 

[1] 1. The refusai to direct verdict présents the question mo.st 
prominently urged. The testimony tended to show that décèdent was 
killed, in the nighttime, at the Harrell street crossing of Gladstone ave- 
nue, in Cincinnati. Gladstone avenue runs east and west, and has upon 
it a double steam railway track ; tiie south track being for east-bound 
traite and the north track for west-bound. There was testimony that 
defendant's engine No. 8964 passed across Harrell street, going east, 
running tender forward, at 8:11 p. m. on the night of the accident; 
that at or about the same time a freight train crossed Harrell street 
on the west-bound track ; that other trains crossed Harrell street on 
the west-bound track at 8:12, 8:17, 8:25, and 8:46 respectively ; that 
a Norfolk & Western train crossed on the east-bound track at 8:54 

•For other cases see same topic & i numeer in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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p. m. There were no eyewitnesses to the accident. Plaintiff claims 
that décèdent was killed by defendant's engine No. 8964, and there is 
no room for recovery on any other theory. Défendant contends that 
the évidence was too spéculative and conjectural to afford any légal 
basis for recovery, and that, so far as appears, deceased may hâve 
been killed by either of the several trains mentioned, on either the east- 
bound or west-bound tracks. The rule is too firmly established, to 
need extended référence to authority, that where one of tvvo or more 
things may hâve induced the accident, for one of which the défendant 
is responsible and for the other of which he is not, it is not permissible 
to speculate between the several causes, and to find that the defend- 
ant's négligence was the real cause, in the absence of satisfactory 
foundation in the testimony for that conclusion. Patton v. Texas & 
Pacific Ry. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Smith 
V. Illinois Central R. R. Co. (C. C. A. 6th Circuit) 200 Fed. 553, 555, 
and cases cited. 

[2] The question is whether the évidence brings the instant case 
within the rule stated. A careful examination of the testimony con- 
vinces us that the case before us is not within that rule. There was 
évidence tending to show that from one to two minutes before engine 
8964 crossed Harrell street décèdent, in company with his nièce, left 
the latter's home, five doors west from the northwest corner of Harrell 
Street and Gladstone avenue. This is the last time they were seen 
alive. There was testimony tending to show that about 8 :30 p. m., and 
thus before the Norfolk & Western train crossed on the east-bound 
track, what turned out to be the girl's body was seen on the south side 
of Gladstone avenue, near its intersection with the east side of Harrell 
Street. Scherer's body was found on the east-bound track, about 150 
feet east of Harrell street. It was badly mangled, and bore évidence 
of having been mutilated by the passage of a train of cars. It was not 
found, nor was the girl's body identified as such, until after 9 o'clock. 
The girl's body showed no external in jury, except a wound on the 
liead. We think the évidence sufficient to reasonably sustain an in- 
ference that both were killed by engine No. 8964. They would not 
unnaturally hâve reached the crossing at just about the time this en- 
gine passed. The position of the bodies raises a reasonable inference 
that they were struck on the south track, rather than on the north 
track. That the collision was with engine No. 8964, rather than with 
the Norfolk & Western train, is fairly inferable from évidence tending 
to show that the girl was killed as early as 8 :30, and thus before the 
Norfolk & Western train passed, as well as by the évidence of the 
fànding of a fragment of flesh on engine No. 8964 when it reached the 
roundhouse. We think the évidence, taking into account the nature of 
the injury to the girl and the évidence indicating the subséquent mu- 
tilation of Scherer's body, is entirely consistent with their being struck 
and killed by the end of the tender. The testimony as to the cause of 
the accident is not more spéculative than that presented in Felton v. 
Newport (C. C. A. 6th Circuit) 105 Fed. 332, 44 C. C. A. 530, where 
the facts discussed were held to remove the case from the realm of 
ni ère conjecture. 
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We aiso tliink there was évidence tending to show that the raiiroad 
Company was négligent in operating the engine. It was being run tend- 
er foremost in the nighttime, with no Hght on the end of the tender, 
except an ordinary white lantern, and with no lookout. The évidence 
reasonably tended to show that it was running at a speed in excess of 
the ordinance hmit of 10 miles per hour; that is to say, at an average 
speed of froni 22 to 30 miles an hour for a distance of 21/4 miles, 
which included the crossing in question, although there was no testi- 
mony that the engine did not slow up at the crossing. 

[3] There is no suggestion that contributory négligence on Scherer's 
part appeared as matter of law. Indeed, in the absence of évidence to 
the contrary, there is a presumption that one killed while crossing a 
raiiroad track at night stopped, looked, and listened before attempting 
to cross. Baltimore & Potomac R. R. Co. v. Landrigan, 191 Û. S. 
461, 24 Sup. Ct. 137, 48 L. Ed. 262 ; Rothe v. Penna. Co. (C. C. A. 6th 
Circuit) 195 Fed. 21, 26, 114 C. C. A. 627. The fact that the freight 
train on the north track went west at practically the same time that 
engine No. 8964 went east on the south track might well hâve created 
a confusion, accounting for the collision. 

[4] 2. It was not réversible error to refuse to ask the jury to state 
the names of the persons sustaining légal damages by the death of de- 
ceased. The jury were instructed that the deceased "contributed to 
the support of his mother and sister," and that the measure of the 
plaintiff's damages is what the mother and sister "would hâve received 
as a probable and reasonable expectation of contribution from their 
son and brother, had he lived." This instruction was not excepted to 
and is not criticised. The Ohio statute (Gen. Code 1910, §§ 10772- 
10773) does not require that the verdict or judgment state the names 
of the benefîciaries, and contemplâtes a verdict for a gross sum, to be 
apportioned by the court appointing the représentative (Wolf v. L- E. 
& W. Ry. Co., 55 Ohio St. 517, 45 N. E. '708, 36 L. R. A. 812), dif- 
fering in this respect from the practice under the fédéral Employer's 
Liability Act, where the apportionment is for the jury to return. Guif , 
Colorado & Santa Fé Ry. Co. v. McGinnis, 228 U. S. 173, 33 Sup. Ct. 

426, 57 L. Ed. , decided by the Suprême Court April 7, 1913. The 

ruling in the Wolf Case, that the jury should find what ones of the 
beneficiaries were guilty of contributory négligence, has no application 
hère ; for the benefîciaries in this case are not alleged by answer, or 
shown by proofs, to hâve been thus négligent. 

[5] 3. Complaint is made that the court eliminated the défense of 
contributory négligence for reasons stated in the charge. No exception 
was taken to this instruction. We cannot consider an exception "to 
the charge generally." Pennsylvania Co. v. Whitney (C. C. A. 6th 
Circuit) 169 Fed. 572, 577, 95 C. C. A. 70, and cases cited. 

The judgment of the District Court is affirmed, with costs. 
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SOTTHERN RY. CO. v. SMITH. 

(Circuit Court of ApiJeals, Sixtli Circuit. May 6, 1913.) 

No. 2,.:uc. 

1. Master and Servant (§ 137*) — Railroad and Switciimaîî — Concurbent 

DUTIES OF Care to Prevent Injury, 

While it is primarlly the duty of a switelmiau in railroad yards to be 
ou tlie looliout aud lîeep out of the way of iiiuviiis engines, tliere is a con- 
current or secoiidary duty, iudependent of statiite or rule, on tlie part 
of those in charge ot such nloving engines to keep such lookout as is rea- 
souahly necessary to avoid injury to an employa who niay neglect to 
protect himself, and the extent of such duty is measured by the peculiar 
circuuistances of the case. 

[Kd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 2G0, 
270, 273, 274, 277, 278 ; Dec. Dig. § 137.*] 

2. Masïeb and Servant (§ 278*) — Mastee's Liability fob Injuey to Serv- 

ant — SwiTciiMAN IN Railroad Yards. 

While plaintiff's intestate, who was a switchnian in defendant's rail- 
road yards, was walklug along a track in tlie yards at night, he was 
overtaken and killed by an engine whlch was "drifting" or nioving slowly 
behind liini on the track, making very little noise. Its headlight was 
diin, aud rendered more so by the electric yard llghts, and there was a 
train passing on an adjoining track wliicli covered what noise the engine 
niade. It could hâve been stopped within 10 feet, but tlie engineer did 
not see deceased. Ileld, that tlie tacts tended to show that the engineer. 
was négligent, and his négligence had a causal relation to the injury, and 
that a verdict for plaintltï was supported by the évidence. 

riOd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 954, 
056-958, 900-0(39, 971, 972, 977; Dec. Dig. § 278.*] 

In Error to tlie District Court of the United States for the Eastern 
District of Tennessee; Edward T. Sanford, Judge. 

Action at law by Malinda Smith, administratrix of the estate of 
J. P. Smith, deceased, against the Southern Railway Company. Judg- 
ment for ]ilaintiff, and défendant brings error. Affirmed. 

Jourolmcîn, Welcker & Smith, of Knoxville, Tenn., for plaintiff 
in error. 

Pickie, Turner & Kennerly, of Knoxville, Tenn., for défendant in 
error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. This was an action for damages, 
brought under the fédéral Employer's Liability Act (Act April 22, 
1908, c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]) on 
account of the killing of a switch tender, J. P. Smith, by a switch en- 
gine in the railway yards. It présents as controlling the question 
whether there was any évidence fairly tending to show a lack of due 
care on the part of the engineer in not observing Smith upon the track 
in time to avoid the accident ; or whether, on the other hand, the évidence 
permits only the conclusion that Smith stepped upon the track so 

•For other cases see same topic & i numbee in Dec. & Am. Digs. 1807 to date, & Eep'r Indexes 
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dose]y in front of the coming engine that absence of due care by the 
engineer may not be inferred. 

We cannot give space to a discussion of the évidence. Plaintifï's 
proof is not far beyond the margin Hne of insufficiency; but, taking 
into account the ordinary probabilities of human conduct, along with 
the évidence of the witnesses and permissible computations of speed 
and distance, there was légal support for the theory that Smith step- 
ped upon the track 80 or 100 feet ahead of the engine, and walked 
along the track with his back to the engine while it was covering 150 
feet at a very slow speed. Accepting the engineer's testimony that 
he did not see Smith or know of the injury till later, it would follow 
that the engineer was not looking ; and, as he could bave stopped 
his engine in 10 feet or given a probably effective warning, the fail- 
ure to look would bear causal relation to the injury. Clearly, this 
situation would tend to show négligence, unless the Railway Com- 
pany is right in its contention, founded on Aerkfetz v. Humphreys, 
145 U. S. 418, 12 Sup. Ct. 835, 36 L. Ed. 758, that défendant owed 
to a switch tender, walking on the track, no duty to take any care 
to avoid running him down. 

[1] We cannot say that there was no duty whatever to keep a 
lookout for Smith. Doubtless, it was primarily Smith's duty to keep 
out of the way, but this did not absolve the engine crew from ail ob- 
ligation. The care required and the duty imposed with référence to 
the yard employés seen upon the tracks are much less in degree than 
with référence to strangers ; but defehdant's theory of no duty would 
extend to a case where an employé was obviously helpless on the 
track and might hâve been seen for some time from the coming en- 
gine. It would permit the engine crew to run through the yard with 
their eyes shut, and it is too broad. Under such facts as hère exist, 
there must be a concurrent or secondary duty, independent of statute 
or rule, to keep such lookout as is reasonably necessary to avoid in- 
jury to the emplové who may neglect his primary duty to protect 
himself. McMarshall v. Railway, 80 lowa, 757, 761, 45 N, W. 1065, 
20 Am. St. Rep. 445; Schlereth v. Railway, 115 Mo. 87, 21 S. W. 
1110; Railroad v. Craft (C. C. A. 9) 69 Fed. 124, 128, 16 C. C. A. 
175. 

[2] Such concurrent duty is, in the présent case, emphasized by 
the surrounding conditions. The engine was "drifting," and so was 
coming in comparative silence; it had an oil headlight, dimmed by 
surrounding electric yard lights ; a f reight train was passing on the 
adjacent track covering up whatever noise the switch engine did 
make ; and, as there was a row of electric lights along the track on 
which the engine was coming, one or more of them, with such blind- 
ing or confusing effect as it might hâve, would be between the engine 
and any one upon the track a little distance ahead. Thèse unusual 
conditions tend to increase or make active this duty which we hâve 
called secondary, and which, under other conditions, might remain 
wholly latent. 

There remains only the question whether the engineer, if he had 
seen Smith walking along the track, would hâve been justified in sup- 
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posing, until too late to avoid the injury, that Smith would step one 
side out of danger; and this brings us directly to the Aerkfetz Case. 
That décision should be distinguished from the présent case, for at 
least three reasons: (1) It did net involve the neghgence of the train 
crew as fellow servants of Aerlcfetz, but the nondelegable duty of 
the master to provide a safe place to work, and it must be read with 
due regard to the point involved; (2) it did not deny the ordinary 
duty to look out ahead by the engineer, but the extraordinary duty 
to send an extra man ahead of the moving cars which the engine 
pushed; (3) Aerkfetz was working on the track. His duty required 
him to remain there as long as consistent with safety, and so the 
f act that he continued to work would not be at ail significant of lack 
of knowledge by him that the cars were approaching. Smith was not 
at work upon the track, there was nothing except his convenience to 
keep him there, and his apparently unhecding présence, if continued 
until the engine came within 50 or 25 feet of him, would be strongly 
significant that he did not know it was coming. 

We think the District Judge was right in holding that the Aerk- 
fetz Case did not control; and the judgment must be affirmed, with 
costs. 

Under the rule declared by the Suprême Court in Railway v. Mc- 
Ginnis, 228 U. S. 173, 33 Sup. Ct. 426, 57 L. Ed. — , April 7, 1913, 
it would seem that the verdict and judgment below were erroneous 
in not apportioning the recovery among the beneficiaries, so as to 
détermine how much belonged to the widow and how much to the 
children ; but this point was not raised in tlie court below nor in 
this court, and the error is not so clearly prejudicial as to require no- 
tice on our own initiative under rule 11. 



BAUNES-KIN« i:tEVELOPMBNT CO. v. xVSSETS COLLECTIÎsG CO. 

(Circuit Court of Appeals, Second Circuit. May 14, 1913.) 

No. 218. 

1. Appeal and Ebbob (§ 1195*) — Détermination — Effeot on Retkial. 

Wliere, in an action for damages for fraud lu the sale of certain cor- 
porate stoelc against a corporation, it was lield on appeal that plaintifl' 
could recover In case its assigner was not an original purehaser, but liad 
purehased from the corporation stock whicli liad once been Issued by it 
and subsequently reacquired, so that the corporation could sell it for any 
priée it chose, and that the complaint mlght be so construed as to allège 
such a cause of action, plaintifC could not recover on proof that the stock. 
though ostensibly Issued to two indlvlduals, had not in fact been Issued 
until pald for, and had not been paid for and the certiflcates dellvered 
until the subscrlptions had been made to syndicale managers, through 
whom plaintiff's assignor purehased the stock. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4661- 
4665 ; Dec. Dig. § 1195.*] 

2. Appeai. and Error (§ 1201*) — Détermination— Pbocbedin os in LoWer 

Court — Amendment. 

Whlle a varlance between pleading and proof may be cured by amend- 
ment, which may even be made in the appellate court, such an amend- 

•For other cases see same topic & % number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ment will not be allowed where plaintiff bas obtained a reversai of a 
jndginent against It and secured a new trial by convlnclng the appellate 
court that the complaint should be construed as setting forth its spé- 
cifie cause of action, in which case plaintiff is bound to prove such cause 
of action, and none other, and may not then amend to set forth another 
and différent cause of action. 

[Ed. Note, — For other cases, see Appeal and Error, Cent. Dig. || 4673, 
4677-4683; Dec. Dig. § 1201.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the Assets Collecting Company against the Barnes-King 
Development Company. Judgment for plaintiff, and défendant brings 
error. Reversed. 

The plaintiff sues as assignée of Arthur P. Heinze to recover dam- 
ages claimed to hâve been sustained by him in the purchase from 
défendant of capital stock of the défendant, by reason of fraudulent 
représentations claimed to bave been made by défendant to induce 
such purchase. The brief of défendant in error thus states the cause 
of action. 

"The stock was purchased by Heinze, and the sum of |125,000 was paid 
by him theref or, in reliance upon statements of f act eontained in a certain 
prospectus or circular issued and eirculated by défendant. Heinze relied upon 
thèse statements and believed them to be true and was thereby induced to 
purchase and pay for the stock. Thèse statements were false, were recklessly 
made, and were known to the défendant to be false and were made with 
intent to deceive and defraud Heinze by indncing the purchase of and pay- 
ment for the stock at par. The stock was practically worthless." 

Chadbourne & Shores, of New York City, for plaintiff in error. 

Richard S. Harvey, of New York City (F. E. M. Bullowa and Emi- 
lie M. Bullowa, both of New York City, of counsel), for défendant in 
error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LjACOMBE, Circuit Judge. .This is the second time this cause bas 
corne before us. Our former opinion will be found in 198 Fed. 82. 

Upon the first trial the cause was disposed of on demurrer to the 
complaint. Thé trial judge construed the complaint as averring that 
Heinze was an original subscriber to the stock. He held that such a 
subscriber, whose subscription had been induced by false représenta- 
tions made by the corporation or . its agents, could not recover back 
what he Jiad paid and still retain the stock. The plaintiff contended 
hère that this was error, but upon that proposition we concurred with 
the trial court. The judgment, however, was reversed because it was 
also Gontended that Heinze was not an original subscriber, but had 
purchased from the company stock, which had once been issued by it 
and subseqùently reacquired, so that the corporation had thé right to 
sellf or. Vvhat price it chose. The complaint is somewhat ambigtious : 
it contains; however, an averment that on a- certain date Heinze pur- 
chased 25,000 shares of ^'le stock and paid theref or to the agents for 
défendant $125,000. \\ i iherefore held that : ' 

•For ottieir caees see same topic & S n0mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



364 205 FEDERAL KEPOETEK ^ 

"This averment Is entirely cousistent witli a sale by the company of stock 
once fully paid for and afterwards donated it to sell on the open market. 
We cannot, upon such a complaint, flnd that Heinze was a subscriber for 
an original issue of stock, wlien there is no testimony to show It, and plain- 
tiff's counse! in his brief insists that such is not the fact." 

[1] This décision construed the complaint for the ptirposes of this 
suit as setting forth a contract of purchase from the company of 
shares which it had the right to sell at any price. It was to enable 
plaintiff to make out, by proof, such a cause of action as the complaint 
thus construed set forth, that the former judgment was reversed and 
cause remanded for a new trial. This it has failed to do ; it has 
proved no- such purchase of stock reacquired by the corporation. 
There was apparently some form gone through of first issuing the 
stock in the names of two individuals, Campbell and I-^alor; but it was 
not really and substantially issued until it was paid for, and it was 
not paid for and the stock certificates delivered until the subscriptions 
had been made to the syndicate managers, through whom Heinze took 
his stock. It is unnecessary to discuss the testimony on this branch 
of the case, since plaintiflf in his brief, at page 50, practically concèdes 
that the cause of action on which he has now recovered is not the 
cause of action, which by our former décision we gave him the oppor- 
tunity to prove if he could. • 

[2] Référence is made to our décision in Sigafus v. Porter, 84 Fed. 
430, 28 C. C. A. 443, where it is stated that when there is a variance 
between the pleading and the proof the pleading may be amended to 
conform to the proof, and that such amendment may be made even in 
the appellate court. But such amendment should not be allowed where 
the plaintifï has obtained a reversai of a judgment against it and thus 
secured a new trial by convincing the appellate court that the com- 
plaint should be construed as setting forth a spécifie cause of action. 
When thereafter it cornes to its new trial, it is that spécifie cause of 
action and none other which it must prove ; it may not then amend 
the complaint to set forth some other and différent cause of action. 

And, indeed, as to this "other and différent cause of action" we 
hâve already held that plaintiff cannot recover. 

The judgment is reversed. 



In re LIVINGSTON & TIJKK. 

(Circuit Court of Appeals, Second Circuit. May 12, 1913.) 

No. 207. 

1. Bankruptct (I 116*) — AssETS — Tkansfer or Goods of Bankrtipt — Va- 

LIDITT. 

Bankrupts were In need of money, which was furnished by petitloners 
on an agreement by which the bankrupts sold to petitioners certain ac- 
counts for goods sold, and ail their right, title, and interest in and to 
the same and to the merchandise the sale of which created the accounts, 
wlth fuU Power to reclaim the merchandise; the agreement also provid- 
ing that, should the customers reject, return, or refuse to accept any of 

*Far otber cases see same topic & i hvslbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indozea 



IN RE LIVINGSTON A TUBK 365 

the goods, it should be optional with petltioners to surrender the mer- 
chandise refused or returned on receiving payment therefor in cash, or 
at the petitioners' élection to take from any balance they may bave on 
hand the amount of such merchandise, the agreement glvlng to petition- 
ers the accounts and the right to collect ail sums due thereon, and if 
any goods were returned to recel ve and dispose of same and apply the 
proceeds to tbe debt. HeU, that such agreement was not a pledge or 
mortgage of the goods in case they were returned. but a transfer of the 
title to petitioners, and that on return of goods title was not vested in 
the bankrupts, and hence petitioners were entitled, as against the bank- 
rupts' recelver, to the proceeds of the accounts or goods covered by the 
transfer. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 116.*] 
2. Caebiers (§ 51*)— "Bill of Lading"— Effect. 

A nonnegotiable "bill of lading" is not évidence of title, tut is merely 
a recelât and contract of carriage. 

[Ed. Note. — For other cases, see Carriers, Cent. DIg. §§ 148, 149; Dec. 
Dig. § 51.* 

For other définitions, see Words and Phrases, vol. 1, pp. 790-795.] 

Lacombe, Circuit Judge, dissenting. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of bankruptcy proceedings of ]L,ivingston & Turk. On 
pétition by Max Erstein to revise and on appeal from an order deny- 
ing motion of Iv. Erstein & Bro. for an order directing the bankrupts' 
receiver to turn over to said firm certain merchandise, or its value 
in money, on the security of which said firm had advanced money to 
the bankrupts. Reversed. 

Bershad & Gossett and Ralph Wolf, ail of New York City, for ap- 
pellants. 

Eugène L. Bondy, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The agreement between L,. Erstein & Bro., 
the bankers, and L^ivingston & Turk, the bankrupts, is clear and ex- 
plicit. By its terms the bankrupts bargained, sold and assigned to 
the bankers the accounts and ail their right, title and interest in and to 
the same and to the merchandise, the sale of which created the ac- 
counts, with fuU power to reclaim the merchandise. The agreement 
also provided that should the customers reject, return or refuse to 
accept any of the merchandise mentioned in the said accounts, that it 
should be optional with the bankers to surrender the merchandise 
refused or returned, upon receiving payment therefor in cash, or, 
if they so elect, to deduct from any balance they may hâve on hand 
the amount of said merchandise. The agreement, in brief, gives to the 
bankers, who bave advanced on goods sold by the bankrupts, the ac- 
counts and the right to collect ail sums due thereon and, if the bank- 
rupts' customer returns the goods so that the accounts are no longer 
security, then, and in that event, the bankers hâve a right to receive 
and dispose of said returned merchandise and apply the proceeds on 

•For other cases see same topic & S nvmbbb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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their debt. The accounts being no longer available security, it was 
clearly the intention of the bankrupts to substitute the returned goods, 
so that the bankers would be secure in any event. The receiver bas in 
his possession the merchandise, or the avails thereof, amounting to 
$742.50, which, by the tenus of the agreement, belongs to the bankers. 
If the sale had gone through, the bankers would hâve been paid 
the amount advanced and they are now entitled to the goods on which 
their advance was made and which, having been returned, belong to 
them and not to the bankrupts or their receiver. The creditors are 
not injured, as the bankrupts received the full amount advanced by 
the bankers. 

If the purchaser had paid for the goods and had rightfully returned 
a part thereof, it is plain that the bankrupts would hâve been com- 
pelled to pay back the amount received for the returned goods. 

[1j 2] In our opinion the agreement was not intended to create and 
did not create a pledge or mortgage of the goods in case they were 
returned. Its purpose was not to create a lien but to give the bankers 
title to the goods. Such an agreement can be and ought to be en- 
forced in equity. The goods did not belong to the bankrupts when 
they were returned. Title was not re-vested in them. The clause in 
the assignment giving the bankers an option to surrender the goods 
on certain terms implies that they had a right to keep them. - The bill 
of lading, not being negotiable, was no évidence of title, but merely 
a receipt and contract of carriage. If the bankers knowingly per- 
mitted the returned goods to remain in the possession and under the 
control of the bankrupts and thus enabled them to get false crédit or 
to commit f rauds, the bankers would not be entitled to the relief de- 
manded, but there is no. proof to sustain such a contention. In no 
view of the case did the goods belong to the bankrupts ; if uiilawfully 
returned they belonged to the purchaser, who is liable notwithstanding 
the return, and if rightfully returned, they belonged to the bankers. 

The order is reversed. 

LACOMBE, Circuit Judge. I am unable to concur with the ma- 
jority opinion, because it seems to me that the document relied on 
could not bave conveyed title to any -of the goods to the bankers, since 
at the time it was executed the bankrupts had no title to convey. Title 
to the goods had already passed by sale and delivery to the bankrupts' 
customers. 

I theref ore dissent. 



HEINZE V. McKINNON. 

(Circuit Court of Appeals, Second Circuit. May 15, 1913.) 

No. 193. 

Pledges (§ 31*)— Pledgbd SEcrBiTiEs — Waiveb of Tobt — Action on Con- 

TBACT. 

Where pne to whom securities hâve been pledged for. a debt WïOng- 
fully sold the same, the pledgor was entitled to waive the tort and sue 

•Far other cases see same topiç & % numB£b in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In contract; but by doing so he afflrmed the sale of the securities, 
and was entitled to recover, not the reasonable value thereof, but only 
the proceeds of the sale. 

[Ed. Note.— For other cases, see Pledges, Cent. Dig. §§ 86-88 ; Dec. 
Dig. § 31.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by John W. McKinnon, individually and as agent for the 
shareholders of the Bank of North America, against Arthur P. Heinze. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

ïhe action was brought by the plaintiff as agent o( the shareholders of 
the Bank of North America to recover the balance due upon a promlssory 
note for .$100,000 made by the défendant to his own order and Indorsed and 
dellvered to the bank after crediting upon it certain payments and the pro- 
ceeds of certain securities pledged by the défendant to the bank as collatéral. 
The défendant admitted the making, indorsement and delivery of the note 
and set up by way of défense and counterclaim certain demands growing out 
of the disposition by the plaintiff of the collatéral. Thèse were pleaded as 
demands in assumpsit for moneys had and received and for securities sold 
and delivered, and the position of the défendant with respect to them was 
thus stated by his counsel upon the trial : 

"I call your honor's attention to the fact that it is not a counterclaim in 
conversion but a counterclaim for money due by virtue of the conversion; 
in other words the conversion is waived, the tort is waived and we sue on 
the common counts for conversion for the value of the goods converted within 
a reasonable time after they are converted or after we learn of their conver- 
sion." 

The trial court ruled In substance that the pleadings did not permit the 
proof of any such counterclaim. 

It appeared, without question, that ail the collatéral in question had been 
sold by the plaintiff and that ail the proceeds received from the sales had been 
credited upon the note. 

F. E. M. Bullowa, of New York City (Ferdinand E. M. Bullowa, 
Emilie M. Bullowa, and Richard S. Harvey, ail of New York City, 
of counsel), for plaintiff in error. 

Underwood, Van Vorst & Hoyt, of New York City (A. B. Siegel 
and J. Markham Marshall, both of New York City, of counsel), for 
défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The au- 
thorities do not agrée upon the proposition that an owner may sue in 
assumpsit when a wrongdoer bas merely appropriated property to his 
own use. It is said by many courts that where property remains in 
the hands of the wrongdoer, there are no moneys with respect to 
which there can be an implied promise to pay over. But in New York 
and some other jurisdictions a différent rule is adopted and another 
légal fiction is added to the action of trover. It is held that where a 
person couverts property to his own use, the owner may sue either in 
tort for the damages or in assumpsit upon an implied contract of sale 
to the tort-feasor who is not permitted to set up his wrongful intent 
in djssàvowal of the promise which the law implies. 

'For other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1007 to date, & Rep'r Indexes 
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In this case it is not necessary to resort to the New York ruie to 
obtain the right to sue in contract. Hère it appears that there was not 
a mère misappropriation by the tort-feasor but an alleged wrongful 
sale. In such a case the authorities are uniform that the owner may 
dispense with the wrong, treat the sale as made by his consent, and 
bring an action for the proceeds as money had and received for his 
use. But in the présent case a waiver of the tort and a ratification of 
the sale would not aid the défendant upoa his counterclaim because 
he is already credited with the proceeds of the sale. Consequently 
the défendant is obliged to go further; and his theory, as we under- 
; tand it, is that he can apply the New York rule that a tort-feasor 
promises to pay the reasonable value of that which he converts to a 
case where he sells the property for a différent price. But this carries 
the fiction altogether too far. There may be reasons why a tort-feasor 
retaining another's property should be held liable in contract for its 
value. The law might force upon him a promise to pay for that which 
he retains as well as it does to account for the proceeds of that which 
he sells. But there is no reason why the law should force upon a 
tort-feasor who sells the promise implied when he does not sell. 
The only purpose of ail thèse légal implications is to give the injured 
person adéquate remédies. And, as already shown, an owner in case 
of a conversion by sale may recover in tort the value of the property 
regardless of what it sold for and in contract the proceeds of the sale 
regardless of the value. Thèse remédies, in addition to replevin, are 
sufficient for the protection of ail his rights. 

It must be observed that this is not a case where a défendant is 
seeking to set up by way of défense, recoupment or counterclaim a 
demand for damages which he bas sustained by reason of the wrong- 
ful conversion of his securities. He is not making a demand in tort 
and urging that it should be considered because it is connected with 
the transaction in suit. His cause of action as stated in his answec 
sounds in contract and he stated in presenting his case that he waived 
the tort. Consequently he stood upon an affirmance of the sale of his 
securities and if he had not been credited with the proceeds he could 
bave obtained the benefit of them by his pleadings. But as he had 
received such crédit he failed to show that he was entitled to anything 
more. 

The judgment of the District Court is affirmed. 



HEISEN V. CHURCHILL et al. 

(Circuit Court of Appeals, Seventh Circuit. April 15, 1913.) 

No. 1,927. 

COBPOBATIONS (§ 221*)— OBOANIZATION— COBPOBATE LiASILITT. 

Where défendant took preliininary steps to i'orni a corporation, sucb 
as preparing, signing, and acknowledging articles of iiicorporaiiou, but 
during the times the business in question was transacted with plaintlff 

*.ïor other cases see eame topio & 5 numbee ia Dec. & Am. Digs. 1S07 to date, & Rep'r loiJexe» 
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the articles had not been flled, and were never filed In the office of the 
Secretary of State of Louisiana, where the corporation purported to liave 
been organized, as required by the laws of that state, the corporation 
iiad uo existence in law or fact ; and heuce défendant could not resist 
plamtiff's claim of Personal liability on the ground that he acted, not 
for himself, but for such alleged corporation. 

LEd. Note. — For other cases, see Corporations, Cent. Dig. §§ 855-860: 
Dec. Dig. § 221.*] 

In Error to the District Court of the United States for the Northern 
District of Illinois; Julian W. Alack, Judge. 

Action by Charles T. F. Churchill and others against Clarence C. 
Heisen. Judgment for plaintiffs and défendant brings error. Af- 
firmed. 

John B. Payne and Edward M. Hammond, both of Chicago, 111. 
(Edward W. Everett and Charles J. McFadden, both of Chicago, 111., 
of counsel), for plaintiff in error. 

Charles S. Holt and Wm. P. Sidley, both of Chicago, TH.. for de- 
fendants in error. 

Before BAKER and KOHLSAAT, Circuit Judges, and WRIGHT, 
District Judge. 

WRIGHT, District Judge. Upon the trial of the case the court di- 
rected the verdict against the défendant, the plaintiff in error hère, 
for $10,460, the amount thereof not then nor now being disputed, the 
sole question in the trial court being whether the liability for the 
amount due to the plaintiff was that of the défendant, or of the Chi- 
cago Export Lumber Company, an alleged corporation ; and this con- 
tention, by the présent writ of error, is brought to this court for its 
judgment. 

Counsel for plaintiff in error, in their opening brief, ask us to pass 
upon two points : First, whether the trial court erred in ref using to 
direct a verdict for the défendant, because the transactions out of 
which the liability arose were with the corporation, and not the indi- 
vidual ; and, second, whether the trial court erred in refusing to sub- 
mit the question of fact to the jury, and in directing a verdict for the 
plaintiff. The two points thus submitted by counsel are essentially 
one, and may be more conveniently considered by the court in one 
proposition, as if the court should be of the opinion the alleged corpo- 
ration had no existence in law or fact, and was therefore incapable of 
creating or assuming such liability, thcre would then be no question of 
fact in the case for submission to the jury, and the court correctly 
ruled b}' direction of the verdict. The arguments of the counsel in 
their brief s hâve taken a wide range, which, owing to the single ques- 
tion submitted, we do not believe it necessary for us to follow, or an- 
swer in ail the éléments presented. 

The plaintiff in error, so far as we hâve discovered from the évi- 
dence, personally visited England, where the défendants in error réside 
and do business, and he personally induced them to engage with him 
in this country in the lumber transactions, out of which the liability 

•For other cases see same tcpic & § ndmber in Dec. & Am- Digs. 1907 to date, & Rep'r Indexes 
205 F.— 24 
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grew, that are involved in the présent suit. He and others had been 
doing business before that time under the name of Chicago Ëxport 
I,umber Company ; but he testified upon the trial that previous to the 
liability incurred in this case he had informed défendants in error that 
it was his purpose ■ to organize a corporation to conduct the business 
thereafter. It is the contention of the plaintiff in error such corpora- 
tion was formed in the state of Louisiana, and that the business out 
of which this liability grew, was with the corporation, and concerning 
the business of the corporation, and not his individual concern. Pre- 
liminary steps were taken to form a corporation, such as preparing, 
signing, and acknowledging articles of incorporation; but during the 
times the business was being conducted thèse articles had not been 
filed in Louisiana, as its law required, and were at no time filed in the 
office of the Secretary of State, and only filed in the parish after the 
close of such business. The privilège of being protected against indi- 
vidual liability by corporate capacity is a créature of the law, and is 
an important and often a valuable privilège, and as a protection to 
Ihose who have-dealings with persons claiming corporate capacity good 
faith ought to require, and we think does demand, that he who as- 
sumes to represent a corporate condition, and is primarily responsible, 
and under obligation, as was plaintiff in error, see to it that every légal 
step or requirement necessary to be taken or observed to create a cor- 
poration was given due attention. And if such person whoHy fails in 
this regard, he ought not to hâve the right to set up a pretended cor- 
porate liability, in défense of his own personal liability, when by his 
own culpable neglect, if not intention, such corporation has no exist- 
ence in law or fact, and is without substance or assets. 

We believe the record in this case discloses this précise situation, as 
we hâve described it, and as applicable to the plaintiff in error. The 
pretended corporation, whose liability is set up in défense to the Per- 
sonal action hère, we believe had no existence either in law or fact, was 
without organization, location, and assets, and the trial court properly 
directed the verdict as it did, and its judgment is affirmed. 



COLT.ETT V. BRONX NAT. BANK. 

(Circuit Court of Appeals, Second Circuit. May 12, 1913.) 

No. 231. 

Bankruptcy (§ 166*) — rREFEHENCES— Notice of Intent to Pbefeb. 

Baulir. Act July 1, ].S!)8, c. 541, § 60, 30 Stat. 562 (U. S. Oomp. St. 
1901, p. ."445), provides tliat one gives a préférence if, wlille insolvent, 
be uiakes a transfer of property within a specified time, wliich will eu- 
able tlie transférée to obtaiu a greater percentage of tiis debt than otliers 
of tlie sanie class, and if tlie transférée has reasonable cause to believe 
that the transfer will efCect a préférence, the trustée may avoid it. Oji 
November 16, 1910, the bankrupt, vice président of défendant bank, M'as 
arrested for obtaining a loau froni a trust conipany on a forged certiflcate 
of the bank's stock. Tlie bank's casliier examined the certificate and 
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Informed the trust company that his signature was forged. He then 
asked the bankrupt, "What is the matter?" to which he refused to reply, 
and on the next day the cashier, in the bankrupt's présence, .told the 
police maglstrate that the signature to the eertificate was forged, and 
the bankrupt again said nothing. The cashier owed the bankrupt $1,400, 
and on the next day the bankrupt requested the cashier to open an ac- 
count with one R., deposit $150 to his crédit, and apply the balance of 
the cashier's debt to the bankrupt's indebtedness to the bank, which was 
done. Held, that such facts charged the cashier with notice of the bank- 
rupt's insolvency, and that the transfer was intended to give the bank a 
préférence, which was recoverable by the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250-25», 
255-258; Dec. Dig. § 166.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Ralph M. Collett, as Trustée, agaiiist the Bronx National 
Bank to avoid a preferential payment. Judgment for complainant (200 
Fed. 111), and défendant appeals. Affirmed. 

J. H. Jones, of New York City, for appellant. 
Sullivan & Cromwell and R. h. Collett, ail of New York City, for 
appellee, 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an action in equity by the complain- 
ant, as trustée in bankruptcy of Charles Belling, to avoid a preferen- 
tial payment alleged to hâve been made by the bankrupt to a créditer , 
the Bronx National Bank, défendant. 

Section ,60 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
562 [U. S. Comp, St. 1901, p. 3445]) provides that one gives a préf- 
érence if he is insolvent and makes a transfer of property within the 
specified time which will enable the transférée to obtain a greater per- 
centage of his debt than others of the same class, and if the transférée 
has reasonable cause to believe that the transfer will efïect a préfér- 
ence the trustée may avoid it. 

NoVembér 16, 1910, the bankrupt, a vice président of the défendant 
bank, was arrested on the charge of obtaining a loan from the Knicker- 
bocker Trust Company on a forged eertificate for 25 shares of the 
bank's Stock. Kolbe, the cashier of the bank, examined the eertificate 
in question on that day and told the Trust Company that his signature 
thereto as -cashipr was forged. He asked Belling, "What is the mat- 
ter?" and Belling replied, "I would rather not talk; I do not want to 
say anything." On the next day Kolbe, in Belling's présence, told the 
police magistrale that thé signature on the eertificate was not his, and 
Belling said nothing. 

Kolbe owed Belling $1,400 and the next day, November 17th, Belling 
called him up on the téléphone and asked him to open an account with 
one Rittenberg, and deposit $150 to his crédit, and to apply the balance 
of $1,250 on account of his (Belling's) indebtedness to the bank. This 
Kolbe did: 

•For other cases see same toplc & S ntjmbek in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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We think that the knowledge which Kolbe, as cashier of the défend- 
ant, had November 16th, viz., that Belling had borrowed money on a 
forged certificate of the bank's stock and was imwilhng to make atiy 
explanation, was imputable to the bank, and that it constituted rea- 
sonable cause to beHeve that Belling was insolvent. Such an act, and 
such conduct following it, are the clearest évidence of ruin and des- 
peration. When, on the next day, Kolbe, at Belling's request, applied 
$1,250 of his indebtedness to Belling on account of Belling's indebt- 
edness to the bank, it followed that the bank had reasonable cause to 
believe that such payment would give it a préférence. 

The District Jndge rightly decided in favor of the complainant, and 
the decree is affirmed. 



RUUD MFG. CO. v. PITTSBTTRG WATKR HKATER CO. 

(Circuit Court of Appeals, Second Circuit. May 12, 1913.) 

No. 225. 

1. Patents (§ 328*) — Validity axd IsmiKGKMEXT — Gas Burneb. 

Tlie Ruud patent, No. 701,-!0!>, for a sah Imj-ner of the Bunsen type, 
for use particularly in automatic vvater lieaters, discloses invention and 
is valid; also held infringed l)y tlie liurner of tlie Franiptou patent, No. 
980,23(5. 

2. Patents (§ 328*)— Validity— (jAs Burkeb. 

ïhe Ruud patent, No. 875,218, for a gas buruer, held void for laclc of 
Invention, in view of the prior art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Ruud Manufacturing Company against the 
Pittsburg Water Heater Company. Decree for défendant, and com- 
plainant appeals. Reversed in part, and affirmed in part. 

For opinion below, see 200 Fed. 440. 

S. T. Cameron, Reeve Lewis, C. A. L. Massie, and R. L. Scott, ail 
ot New York City, for appellant. 

Gifïord & Bull, of New York City (Paul Synnestvedt, of Pittsburgh, 
Pa., J. Edgar Bull, of New York City, and James C. Bradley, of Pitts- 
burgh, Pa., of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The complainant is the owner of two patents 
issued to one Ruud for burners in heating apparatus, particularly in 
automatic water heaters, and most particularly in those which use nat- 
ural gas, the supply of which is controlled both by a water valve and 
a thermostatic valve. Thèse are called T. V. heaters; that is, ther- 
mostatic valve heaters. Automatic water heaters ail use burners of 
the Bunsen type, in which gas and air are mixed in a mixing chamber, 

*For other cases see same toplc & i nvmbëb in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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from which it is passed through a perforated wire gauze to the point 
of combvistion. The combustion of artificial as comparée! with nat- 
ural gas is so quick and complète that there is a marked tendency in 
the gas to burn back of the wire gauze burner plate into the mixing 
chamber. This prevents complète combustion, causes explosions, and 
is undesirable in other ways. The object of both patents is to pre- 
vent the back burning of the gas. 

[1] The claims of patent No. 761,409 sued on are: 

"1. The combiuation, with a gas and air mixing chamber, of au expanded 
discliarse chanilier hai'ing au open frout, a direct i)assaf;ewa,v couueetiug 
suid mixing chamber witli said discharge chamber and open frout, a tcirami- 
nous burner plate extendiug aeross the frout of said discliarge chamber, and 
a cap plate secured to the discharge chamber in front of tlie burner plate 
aud liaviug an upjier discliarge opening." 

"4. ïhe combination with a gas and air mixing chamber, of an expanded 
discharge chamber haviug an open front, a direct passageway Connecting 
said mixing chamber with said discharge chamber and open frout, a forami- 
nous burner plate extending aeross the front of said discliarge chamlier, a 
cap plate covering the front of said discharge chamber aud having au upper 
discharge openiug and connections by whicli the burner plate Is clamped in 
position betweeu the discharge chamber aud cap plate. 

"5. The combinatiou, with a gas and air mixer, of a discharge chamber 
having an open frout, a foraminous burner plate extending aeross the front 
of said chamber, a cap plate secured to the discharge chamber in front of the 
burner plate and having an upper discharge opeuing, and a gnard plate ex- 
tending rearwardly on the cap plate beyond the joint between said plate and 
the dhscharge chamber." 

Patent No. 875,218 is an improvement upon 761,409, substantially 
in adding a row of teeth to the top of the cap plate in front of the 
burner plate, which further prevents the back burning. The claims 
sued on are: 

"1. The combination, with a gas and air mixing chamber, of an expanded dis- 
charge chamber open dlrectly to the mixing chamlier and having an open front, 
a foraminous burner plate extending aeross the front of said discharge cham- 
ber, a cap plate secured to the discharge chamber in front of the burner plate 
and forming therewith an elongated narrow burner openiug, said cap plate 
having fornied on its inner side a plurality of separate and indepeudent dis- 
charge channels at and uear its tojj and leadiug to the outer end of the burn- 
er openiug." 

"4. The combination, with a gas and air mixing chamber, of an expanded 
discharge chamber openiug directly to a mixing chamber and having an open 
front, a foraminous burner plate extending aeross the front of said discharge 
chamber, a cap plate covering the front of said discharge chamber and sep- 
arated tlierefrom by an interveniug space and forming therewith an elongated 
narrow burner openlng, said plate having a plurality of separated ribs or pro- 
jections extending from its inner face to the borner plate at and near the toji 
thereof, means projectlng over and shielding the burner openiug and con- 
nections by which the burner plate is clamped in position between the dis- 
charge chamber and the ribs of the cap plate." 

The first great improvement in the art of heating thèse water heaters 
was made by Buerkle, in his patents Nos. 637,849 and 637,850, by sub- 
stituting a vertical perforated gauze burning plate for a horizontal one. 
Kelly, No. 50,938, had also shown a vertical gauze plate, but it lacked 
éléments which contributed to the success of Buerkle. 
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The Ruud, Buerkle, and defendant's burners are represented in this 
eut: 
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The burner plate is marked No. 4 in each. 

We cannot concur with the District Judge that there was no inven- 
tion in Ruud's patent, 761,409, over Buerkle's patents, 637,849 and 
637,850. Buerkle's burner plate was circular in form, rested on its 
lower end on a seat in the lower end of the head 1 and held the cover 
6 on its upper end by means of a seat in the cover. The circular shape 
and frail material of the burner plate gave it a tendency virhen exposed 
to beat to warp and leak, and so to permit back burning, which it was 
essential to prevent. 

On the other hand, Ruud was the first person to use a flat vertical 
burner plate. Claim 4 describes it as "clamped between the cap plate 
and the discharge chamber." In other words, its edges were held be- 
tween the flanges at each end of the cap plate 5 and the solid shell. 
There was thus an entire absence of any tendency to distortion caused 
by pressure, and much less to distortion caused by beat. This was, 
in our opinion, a very valUable improvement. Perhaps the best évi- 
dence of it' is the fact that though the défendant is the owner of the 
Buerkle patents, it does not use them for artificial gas, but uses a 
structure which we think a mère duplication of the Ruud structure. 
Instead of one flat burner plate, it uses two in each lamp — that is, one 
on each side — clamped as the Ruud is, between flanges at each end of 
the cap plate 7 and the shell. Another variation is that its cover 5 is 
independent and not intégral with the cap plate. This in our opinion 
makes no change in the function and is immaterial. Our conclusion 
is that Ruud's patent. No. 761,409, is valid. 

[2] We agrée with the District Judge that Ruud patent, No. 875,- 
218, which simply adds a row of teeth at the top of and inside the cap 
plate leading to the outer end of the burner opening, is invalid, in view 
of the prior use of the Rose burner, which had such teeth for the sanie 
purpose. ■ 

The decree is niodified, by directing the usual decree in favor of the 
complainant on patent 761,409, the bill to be dismissed as to patent 
875,218, and neither party to bave the costs of this court. '.'> 
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EUUD MFG. CO. v. PITTSBURG WATER HEAÏER CO, 
(Circuit Court of Appeals, Second Circuit. May 12, 1913.) 

No. 224. 

Patents (§ 328*) — Validity and Infrinoement — Wateb Heateb. 

ïhe Kuud patent, No. 903,007, for a water lieater, held not antlcipated 
and valld; also Infringed as to claims 3, 5, and 6, and not infringed as 
to claim 10. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Ruud Manufacturing Company against the 
Pittsburg Water Heater Company. Decree for complainant on part 
of its claim of infringement, and it appeals. Afifirmed. 

For opinion below, see 200 Fed. 426. 

S. T. Cameron, Reeve Lewis, C. A. L. Massie, and R. L. Scott, ail 
of New York City, for appellant. 

Gifford & Bull, of New York City (J. Edgar Bull, of New York 
City, and Paul Synnestvedt and James C. Bradiey, both of Pittsburgh, 
Pa., of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The bill charged infringement of claims 3, 5, 8, 
and 10 of patent to Ruud, No. 903,007. The District Judge held ail 
the claims valid, and ail infringed, except claim 10. In this court the 
défendant contests only claim 10. 

The decree of the District Court is affirmed, and as to claim 10 on 
the opinion of Judge Mayer. 



WILLIAMS PATENT CRUSHER & PULVERTZER CO. v. KIXSKY 

MFG. CO. 

(District Court, W. D. New York. Aprll 3, 1913.) 

1. Skï-Off and Cou.xtekcIjAIM (S 26*) — Equity Statute — Intrinoe-mext of 
Patent — Torts — Uslawful Compétition. 

Ecjuity rule .W (198 Fed. xxvi, 115 C C. A. xxvl) provides that tlie 
answer must state in short forni any counterclaim arising out of tlie 
transaction wliicli is the subject-matter of the suit, and inay, vvithouc 
cross-blll, set ont any set-off or counterclaim against the plaintifC whlch 
might be the subject of an independent suit in equity against liiui, and 
sucli set-ofï or counterclaim, so set up, shall bave the same effect as a 
eross-sult, so as to enable the court to pronounce final judgment in the 
same suit both on the original and cross claims. Held that, where com- 
plainant sued for infringement of a patent, a claim set up in the answei- 
of unfair compétition in trade, consisting of misrepresentations by com- 
plainant of its patent rlghts and the seope thereof, not having arisen out 
of the same transaction, and not being matter whlch could hâve beeii 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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litlgatecl by cross-bill, wiis not available eitber as a set-off or counter- 
clalm. 

[Ed. ^'ote. — Foi- otber cases, see Set-Olï and Counterclaim, Cent. Dig. 
§§ 43, 44; Dec. Dig. § 26.*] 

2. Set-Off asd C'ou.ntekct..\im (§ 33*) — Proper Sub.iect of Set-Off. 

A claim for daiuases arlsiug out of a tort, not coimected wltb tbe eon- 
tractual relations on whlcb the suit was broii^lit. Is not tbe proper snb- 
ject of a set-off, nnder the rule that In equity a set-off is enforced only 
wben there are nnitual debts or mutnal crédits, or tbere exists pome 
équitable considération, or an agreenient between the parties, whieb would 
render it unjust not to allow the set-off. 

[Ed. !Note. — For other cases, see Set-Off and Counterclaim, Cent. Dig. 
|§ 1, 32, 54, 55 ; Dec. Dlg. § 33.*] 

In Equity. Suit by the Williams Patent Crusher & Pulverizer Com- 
pany against the Kinsey Manufacturing Company. On motion to 
strike out varions paragraphs of the answer. Granted. 

See, also, 200 Fcd. 441. 

Charles W. Parker, of Bufïalo, N. Y. (Frederick R. Cornwall and 
Comfort S. Butler, both of St. Louis, Mo., of counsel), for complain- 
ant. 

James L. Ho])kins, of St. Louis, Mo., and Harry O. Kingston, of 
Buffalo, N. Y., for défendant. 

IIAZEL, District Judge. This is a motion submitted without argu- 
ment to strike out varions paragraphs of the answer, which aver un- 
fair compétition in trade, consisting of misrepresentations by com- 
plainant of its patent rights and the scope thereof. The motion is 
based principally on the ground that the matters averred as défense 
and counterclaim do not relate to the validity of the patent, or to the 
defendant's infringement thereof, title thereto, or interest therein. Al- 
though this suit was insîituted before the new Suprême Court equity 
rules went into efïect, the intendment of rule 81 is fairly applicable. 
The exceptions filed will be treated as a motion to strike out, and the 
sufficiency and propriety of the alleged défenses considerered. 

Rule 30 of the new equity rules (198 Fed. xxvi, 115 C. C. A. xxvi) 
in part reads as follows: 

''ïhe answer must state in short and simple form any connterolaim aris- 
ing out of tbe transaction which is tbe subject-niatter of tbe suit, and may, 
without eross-bill, set out any set-off or counterclaim ugainst the plalntiff 
whlcb uiigbt be the subject of an Independent suit in (^ulty agalnst him, and 
such set-off' or counterclaim, so set up, sball bave tbe sanie effect as a cross- 
suit, so as to enable the court to pronounce a final judgment lu tbe sanie suit 
both on tbe original and cross claims." 

While such rule is based on the English practice, it is no doubt of 
narrower application. Hopkins' New Fédéral Equity Rules, p. 163. 

[1] The counterclaim asserted in the answer does not arise out of 
the alleged infringement of the patent which is the subject of the con- 
troversy, and it cannot be set up as an affirmative défense. It is not 
included in the terms "any set-off or counterclaim which might be the 
subject of an independent suit," as défenses of that description are of 
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the same class as those which prior to the new equity ruies could hâve 
been included in a cross-suit. It is difficult to see how, in an action 
for infringement of a patent, damages may also be awarded under a 
counterclaim for unfair compétition, arising ont of misrepresentations 
as to the scope of the claims, the ownership of the patent, or the ef- 
fect of the reissue. It may be conceded that the asserted wrongful acts 
set forth in the answer as having been committed by the complainant 
constitute an independent right of action, but they nevertheless are not 
such matters as may be htigated by a cross-bill. A. B. Farcjuhar Co., 
Ltd., V. National Harrow Co., 102 Fed. 714, 42 C. C. A. 600, 49 L. 
R. A. '755 ; Edison Elec. Lt. Co. v. Sawver-Man Elec. Co., 53 Fed. 
592, 3 C. C. A. 605 ; National Folding Box Co. v. Robertson (C. C.) 
99 Fed. 985 ; Brown Saddle Co. v. Troxel (C. C.) 98 Fed. 620. 

[2] And as the affirmative défenses did not arise out of contractual 
relations, but from tortious acts, they are clearly not proper subject- 
matter for set-ofï. The gênerai rule as announced in Gray v. Rollo, 
18 Wall. 629, 21 L. Ed. 927, is that: 

"Set-oJï is enforced in equity only where thcre are mtitual debt.s or miitual 
crédits, or wiiere there exists some équitable considération or agreeuient be- 
tweeu tlie parties whicli would render it unjust not to allow a set-off." 

In Dade v. Irwin, 2 How. 383, 11 L. Ed. 308, the rule is stated thus : 

"Courts of etiuity do not act npon the subjec-t of set-off in respect to dis- 
tinct and uncoiuiected debts, unless some other iicculiar equity has interveued, 
calliug for relief; as, for exaniple. in cases v.iicre a nuitual crédit has beeii 
given by eacli upon the footing of tlie debt of the other, so that a ju.st pre- 
suinption arises tluit tlie one is understood liy the parties to go in liquidation 
or set-off of the other." 

No such relationship or mutual dealings exist betvveen complainant 
and défendant as to create the presumption of an understanding that 
such matters should be set off by one as against the other in an action 
for infringement of patent. 

I think, therefore, that the matters contained in the answer, to which 
exception has been made, do not constitute a set-off or counterclaim 
such as was contemplated under the new rule 30, and a decree striking 
out may enter, with costs. 



HPX'KSCHKR V. l'KXNSYLVANIA STEr:L CO. 

(District Court, E. J). Pennsylvania. May 15, 1913.) 

No. 963. 

Paten"T8 (§ 219*) — Suit ïo Recover Koyaltiïjs — Equity Jukisdiction. 

A court of equity is without jurisdiction of a suit to recover royalties 
due on a contract granting licenses under a patent; nor is such jurisdic- 
tion conferred by the facts that tlie contract granted licenses to défend- 
ant and tvvo subsidlary corporations, and that défendant bound itself to 
pay the royalties due froni itself and the other companies, collecting 

•For other cases see same topic & | ndmbeb in Dec. & At». Digs. 1907 to date, & Eep'r Indexes 
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from them the necessary sums for the purpose; the reniedy of complaln- 
ant at law being adéquate In case it has or has not collected such sums. 
[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 339-349 ; Dec. 
Dig. § 219.*] 

In Equity. Suit by August Heckscher against the Pennsylvania 
Steel Company. On demurrer to bill. Sustained, and suit transferred 
to law side. 

Francis C. Lowthorp, of Trenton, N. J., and John C. Pennie and 
G. Elton Parks, both of New York City, for complainant. 

A. H. Wintersteen and Frank S. Busser, both of Philadelphia, Pa.,. 
for défendant. 

J. B. McPHERSON, Circuit Judge. The plaintiff, a citizen of New 
York, who is the assignée and présent owner of two patented processes 
for "treating fine materials in rotary kiins," is suing the défendant, a 
Pennsylvania corporation, to recover royalties said to be due under a 
license granted by the patentée. The bill is demurred to on the ground 
that the plaintiff has an adéquate reniedy at law, and in my opinion the 
demurrer must prevail. I am not able to distinguish the controversv 
from Root v. Railway Company, 10.5 U. S. 189, 26 L._ Ed.^ 975— the 
leading décision on the subject of équitable jurisdiction in this class of 
cases — and many other décisions to the same effect, from which the 
following citations may be selected: Perkins v. Hendryx (C. C.) 23' 
Fed. 418; Crandall v. Mfg. Co. (C. C.) 24 Fed. 738; Lord v. Machine 
Co. (C. C.) 24 Fed. 801; Purifier Co. v. Wolf (C. C.) 28 Fed. 814; 
Washburn, etc., Co. v. Freeman Co. (C. C.) 41 Fed. 410; Chase v. Cox 
(C. C.) 41 Fed. 47.5 ; Washburn Co. v. Cincinnati Co. (C. C.) 42 Fed. 
675; Perry v. Noyés (C. C.) 96 Fed. 233; Allen v. Fruit Jar Co. (C. 
C.) 145 Fed. 948. The plaintiff criticises Root v. Railway Co. and 
some of the accordant décisions on the ground that they rest upom 
wrong principles, but I need hardly say that this is not the court to 
which such criticism can be eft'ectively addressed. The duty of a lower 
court is plain, and I see no escape from the conclusion that this suit 
should hâve been at law. 

And this conclusion is not disturbed by the facts that the agreement 
to pay royalties was signed by three companies — the défendant and 
two subsidiary companies — and that the défendant assumed a certain 
obligation in respect of the royalties due from the other two: 

"The Pennsylvania Steel Company, one of the above-named parties, desig- 
uated as 'manuacturing companies,' agrées on its own behalf to make pay- 
inciits of the royalties hereinbefore stipulated, whether the said processes 
and appliances are used by itself, or by Maryland Steel Company, or by the 
Spanit^li-Anierican Iron Company, said the Pennsylvania Steel Company col- 
lectJng from the said Maryland Steel Company and from the Spanlsh-Ameri- 
ran Iron Company the necessary sums for that purpose. Said payments of 
royalties to be made on the 25th day of each month for ail materials treated 
during the preceding month." 

If the défendant has already collected money on this account, it is 
)io doubt liable to respond for money had and received. If it has neg- 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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lected its duty, it is under an obligation to respond at law for such 
neglect, and the recovery of damages would be adéquate redress. I 
do not agrée with the plaintiflf's argument that he is a cestui que trust 
calling upon a trustée to account, and is in need of assistance from a 
court of equity for that purpose. On the contrary, the situation pré- 
sents itself to my mind as the ordinary case of a contract to pay, cou- 
pied with a contract to collect, followed by a breach of both obliga- 
tions ; and for such a default an action at law seems to furnish a com- 
plète remedy. 

But under No. 22 of the new equity rules (198 Fed. xxiv, 115 C. C. 
A. xxiv) — which applies to the présent case, without regard to the fact 
that the suit was brought in 1912 before they went into efïect; see 
rule 81 (198 Fed. xlii, 115 C. C. A. xlii)— the bill is not to be dis- 
missed, but should be transferred to the law side of the court. The 
•clerk is therefore directed to take the necessary steps to carry such 
transfer into effect. With a few changes the bill may stand as the 
plaintiff's déclaration or statement of claim, and he is hereby allowed 
20 days within which to make such amendments as he may find to be 
necessary. 

Note. — Counsel for plaintiff requests me to correct the foregoing 
opinion so far as it speaks of him as criticising Root v. Railway Co., 
105 U. S. 189, 26 h. Ed. 975. His criticism is directed, not at Root's 
Case, which he believes to hâve been rightly decided, but at what he 
regards as the misapprehension and misunderstanding of that décision 
by some of the courts that hâve supposed they were foUowing it. 
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TEXAS & P. ET. CO. t. UNITED STATES (INTERSTATE COMMEECD 
COMMISSION et al., Interveners). 

(Commerce Court, April 25, 1D13.) 

No. 68. 

L CoMMEECE (§ 85») — Interstate Commebck Commission — Powebs — Discrim- 
ination Between Localities. 

The proviso In Inter.state Commerce Act Feb. 4, 1SS7, c 104, § 1, 24 
Stat. 379 (U. S. Comp. St. 1901, p. 3154), that the act shall not apply to 
transportation wholly wlthin one state, Is a mère disclaimer of any in- 
tention on the part of Congress to exceed Its constitutlonal power, and 
was not deslgned to llmit the provisions that are wlthin the power which 
Congress could exercise, and the proviso does not prevent the application 
of the thlrd section in prohlbltlng undue discrimination between locali- 
ties to cases where such discrimination is brought about by state ac- 
tion, requlring a réduction in intrastate rates. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. S 138 ; Dec. Dig. 
I 85.*] 
2. Commerce (§ 85*) — Interstate Commerce Commission — Powebs — Discrim- 
ination Between Localities. 

ïhough the préférence glven to one locality or the disadvantage to 
which the other is subjectetl is not due to the voluntary act of the car- 
rier, and although the Interstate rates in force may be reasonable in 
themselves, the Interstate Commerce Commission can correct the dis- 
crimination by requlring a just equallzatlon in rates between the two 
localities. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. S 138 ; Dec, Dig. 
S £5.*] 
S. Commerce (§ 8*) — State Reotjlation or Rates — Vamditt — Interferencb 
wiTii Interstate Commerce. 

The right of a state to control the movement of Its Internai commerce, 
and the instrumentallties employed In such movement, is not unlimited, 
end the action of a state In reduclng railroad rates on intrastate sliip- 
ments below what is jiistly compensatory to the carriers, with the pur- 
pose and effect of securlng unjust and arbitrary advantage to dealers 
wlthin the state over competltors In other states, directly afCects Inter- 
state commerce, and encroaches on the field in which fédéral authorlty 
is suprême and exclusive, and the rates so made cannot be held bluding 
upon the carriers affected. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
5 S.*] 

4. Power op Interstate Commerce Commission over Involuntart Rates. 

While Congress may constltutlonally confer upon the Interstate Com- 
merce Commission the power to prevent an undue préjudice between 
communities, resultlng from varying Interstate and Intrastate rates, even 
though one or the other be not voluntarily establlshed, such power bas 
not yet heen granted. Such an order cannot be based upon a compelled 
rate, whetlier Interstate or intrastate, and whether compelled by compé- 
tition, by statute, by court decree, or by order of a commission. (Per 
Mack, J.) 

6- Voluntart Acquiescencb in Compelled Rates. 

The présent order can be upheld only upon the theory that the fa Hure 
of the railroads to attack the Texas Commission rates was due to thelr 
voluntary or négligent acquiescence therein, and that therefore thèse 
rates may be deemed to hâve been voluntarily made by the railroads. 
(Per Mack, J.) 

*For otber case» see eame topic & i numbbb In Dec. t Am. Digs. 1907 to date, & Rep'r Indexe* 
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Pétition by the Texas & Pacific Railway Company against the 
United States of America, in which the Interstate Commerce Com- 
mission, the Railroad Commission of Louisiana, the St. Louis South- 
western Railway Company, and others intervene. On final hearing. 
Pétition dismissed. 

For opinion of Interstate Commerce Commission, see Meredith v. 
St. Louis Southwestern Ry. Co., 23 Interst. Com. Com'n R. 31. 

Henry G. Herbel, of St. Louis, Mo. (Fred G. Wright, of St. Louis, 
Mo., on the brief), for petitioner. 

Winfred T. Denison, Asst. Atty. Gen. (Thurlow M. Gordon, Sp. 
Asst. Atty. Gen., on the brief), for the United States. 

P. J. Farrell, of Washington, D. C, for Interstate Commerce Com- 
mission. 

Luther M. Walter, of Chicago, 111. (R. G. Pleasant, Atty. Gen., and 
W. M. Barrow, Asst. Atty. Gen., on the brief), for Railroad Commis- 
sion of Louisiana. 

Before KNAPP, Presiding Judge, and PIUNT, CARLAND, and 
MACK, Judges. 

KNAPP, Presiding Judge. The question to be decided in this case 
has been so thoroughly discussed by the Commission, and kindred 
questions hâve been so fuUy considered in varions cases recently de- 
cided or now pending in other courts, that little can be profitably said 
beyond a statement of our conclusions. 

There is no dispute about the material facts, and they are easily 
comprehended. The interstate rates of petitioner f rom Shreveport, La., 
to Dallas, Tex., and intermediate points on its line, are very much 
higher in proportion to distance than the state rates of petitioner from 
Dallas to the same intermediate points in the state of Texas. For ex- 
ample, the rate on farm wagons from Shreveport to ilarshall, a dis- 
tance of 42 miles, is 56 cents per 100 pounds, while the rate from 
Dallas to Marshall, a distance of 147 miles, is only 36.8 cents. LTnder 
such an adjustment of freight charges it is obvious that Shreveport 
is severely, if not fatally, handicapped in its compétition with Dallas 
for the trade of the intervening territory, most of which is situated in 
the state of Texas. It appears that operating conditions are substan- 
tially the same throughout the entire line and in both directions be- 
tween thèse two cities, and petitioner makes no claim that the disparity 
in rates can be justified by difi^erences in the cost of transportation. 
Indeed, it seems to be conceded — and certainly no other inference is 
permissible — that the rate situation hère in question would clearly 
constitute undue préjudice to Shreveport and undue préférence to 
Dallas, within the meaning of the third section of the act (Act Feb. 
4, 1887, c. 104, 24 Stat. 380 [U. S. Comp. St. 1901, p. 315S]),~provide(l 
that section be applicable, if the intrastate rates from Dallas, like the 
interstate rates from Shreveport, were voluntarily established by the 
carrier. But while the discrimination in fact against Shreveport is 
admitted, the contention is made that as matter of law it is not and 
cannot be undue, or otherwise in violation of the act, because the in- 
trastate rates in question are made by authority of the state of Texas. 
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and the petitioner is under légal compulsion to observe them. In other 
words, it is insisted that a violation of the third section cannot be 
predicated upon a rate relation, however unjust, which is brought 
about, not by the voluntary action of the carrier, but by the command 
of a State which the carrier is constrained to obey. 

In this suit the order of the Commission is sought to be set aside 
only so far as it affects commodity rates, and the Commission has 
found, in effect, that petitioner's interstate commodity rates from 
Shreveport to thèse Texas destinations are reasonable rates for the 
service rendered ; that is, rates which conform to the requirements of 
the first section of the act, and which, therefore, petitioner may justly 
and lavvfully charge. From this finding, in connection with other facts 
stated, it seems necessarily to follow that the intrastate commodity 
rates of petitioner from Dallas to the same destinations, which the 
Texas Commission has prescribed, are materially less than petitioner 
is justly entitled to charge ; and this involves the further conséquence 
that the Texas Commission, by imposing upon petitioner lower rates 
than it should rightfully receive, has, in point of fact, placed an un- 
due burden upon interstate commerce, and thereby obstructed the 
f reedom of its movement. If this is a correct analysis of the situation, 
as is virtually admitted, it can hardly be doubted that the action which 
produces such a resuit, whether intended or otherwise, is in déroga- 
tion of the power and authority of Congress under the commerce 
clause of the Constitution. 

The right of a state to control the movement of its internai com- 
merce and the instrumentalities employed in such movement is not un- 
limited, as the Suprême Court has repeatedly declared. In the first 
case which involved the scope and meaning of the commerce clause, 
Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23, the line of demarkation 
between state and fédéral power was defined by Chief Justice Marshall 
in the following language : 

"It is not Intended to say that thèse words [commerce among the states] 
comprehond that coninipi'ce which is completely internai, which is carried 
on between man and nian in a state, or between difCerent parts of the same 
state, and whieli does not extend to or affect other states. Such a power 
would be inconvénient, and is certainly unnecessary. Coniprehensive as the 
Word 'among' is, it may very properly be restricted to that commerce which 
concerns more states than one. * * * The genius and character of the 
wliole government seem to be that its action is to be applied to ail the ex- 
ternal concerns of the nation, and to those internai concerns which affect the 
states gcnerally, but not to those which are completely within a particular 
state, which do not affvct other states, and with which it is not necessary 
to interfère, for the purpose of executlng some of the gênerai powers of the 
government." (Italics ours.) 

This définition has been uniformly accepted and the language itself 
quoted with approval in a number of cases. The Daniel Bail, 10 Wall. 
557, 565, 19 L. Ed. 999; The Lottery Cases, 188 U. S. 321. 346, 23 
Stjp. Ct. 321, 47 L. Ed. 492; The First Employers' Liability Cases, 
207 U. S. 463, 493, 28 Sup. Ct. 141, 52 L- Ed. 297. And quite recently, 
in The Second Emplovers' Liability Cases, 223 U. S. 1, 54, 32 Sup. Ct. 
169, 177 (56 L. Ed. 327, 38 L. R. A. [N. S.] 44), Mr. Justice Van 
Devanter, after quoting to the same effect from McCulloch v. Mary- 
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land, 4 Wheat. 426, 4 L. Ed. 579, remarks that "particularly apposite 
is the répétition of that principle in Smith v. Alabama," 124 U. S. 
465, 473, 8 Sup. Ct. 564, 566 (31 L. Ed. 508), where it is stated as fol- 

lows: 

"ïhe grant of power to Congres.s in the Constitution to rej^'' -'te commerce 
with foreign iiation.s and among the several states, it is co) .ed, is para- 
raount over ail législative powers which, in conséquence of not having beeu 
granted to Congre.ss, are reserved to the states. It follows that any législa- 
tion of a State, although in pursuance of an acknowledged power reserved 
to it, vs'hich conflicts with the actual exercise of the power of Congress over 
the subject of commerce, must give way before the supremacy of the na- 
tional authority." 

In the light of thèse décisions, and many others of similar import, 
it seems clear to us that Congress is invested with ample power to 
prevent or remove such a discrimination as is hère considered. This 
is not seriously disputed by petitioner, as we understand the position 
of counsel ; but the contention is pressed that Congress bas not exerted 
its power, even if the power be possessed, to the extent necessary to 
reach this particular kind of discrimination, and therefore the Com- 
mission's order should be set aside because in excess of its authority. 

The power which Congress has exercised in this regard finds ex- 
pression in the third section of the act to regulate commerce, as fol- 
lows : 

"That it shall be unlawful for any common carrier subject to the provi- 
.sions of this act to make or give any undue or unreasonable préférence or 
advantage to any particular person, company, flrm, corporation, or locallty. 
or any particular description of traffic, in any respect whatsoever, or to sub- 
ject any particular person, company, flrm, corporation, or locality, or any 
particular description of traflic, to any undue or unreasonable préjudice or 
disadvantage in any respect whatsoever." 

It would be difficult to frame a more comprehensive and unqualified 
déclaration. It applies to ail interstate railroads and makes unlawfui 
every act which opérâtes to the undue préjudice of any locality. Taken 
by itsélf , and giving to the language used its natural significance, the 
paragraph quotéd brings within its condemnation the rate adjustment 
hère involved, because that adjustment as a matter of fact is obviously 
prejudicial to the shipping interests of Shreveport. And it would fol- 
low f rorh this view of the section that the Commission had authority 
to correct the ascertained injustice by making the order sought to be 
enjoined. The opposing view is based upon two gênerai grounds which 
présent the real controversy in this case, and which will now be briefiy 
examiried. 

[1, ï\ In the first place, it is said that the provisions of the third sec- 
tion, above quoted, are to be read in connection with the proviso in the 
first section, and that this proviso defines and limits the power which 
Congress intended to exercise by expressly excluding transportation 
"wholly within one state." In other words, the proviso is claimed to- 
be an exception which exempts f rom régulation under the act the rates 
on intrastate traffic, and therefore deprives the Commission of author- 
ity to foùiid a violation of the statute upon the relation between state 
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and interstate rates, no matter what may be the effect of that relation 
upon the movement of interstate traffic. The proviso reads as foUows : 

"Provided, however, that the provisions of thls act shall not apply to the 
transporta tion ot passengers or proporty, or to the recelvlug, delivering, stor- 
age, or handling of property wliolly withhi one stato and uot shlpped to 
or from a foreign country from or to any state or territory as aforesaid." 

The intent and meaning of this proviso has been quite fully dis- 
cussed by this court in l3enver & R. G. R. Co. v. Interstate Com. 
Com'n, 195 Fed. 968, and a conclusion therein reached substantially 
adverse to the contention hère considered. In that case we said : 

"Section 1 not only subjects to the act, tirst, certain carriers, but also, sec- 
ond, certain trausportation. The proviso relates, not to the carriers, but to 
the trausportation, and Is therefore to be read in connection with the sec- 
ond clause of the section, and not with the flrst. * * « 

"ïhen, ont of abundant caution, as it seems, and by way of disclalmer of 
any autliority over a carrier that confiued its business to one state, and was 
uot engaged lu .such interstate business as would bring it within the tirst 
clause, the proviso was added. * * * 

"The proviso, therefore, must be regarded as a disclaimer, and not as an 
exception. It conUl not, of course, be an exception to the second grant of 
jurisdiction over certain transiiortatlou, and it does not in any way rel'er to 
the flrst grant of jurisdiction over certain carriers, elther by way of dis- 
claimer or by way of exceiition. * * * 

"Thls construction gives consistent and appropriate meaning to those pro- 
visions of tlie flrst section whlch doline the scope and application of the en- 
tire enactment. It sustalns tlie act as a coniprehenslv-e scheine of régulation, 
deslgned to Include ail Interstate transportatlon wboUy by railroud, or partly 
by rallroad and i)arl!y by wafer, when both are used under a eomnion ar- 
rangement, and to exempt only that intrastate transportation which is not 
(rithin the poiver of Congress to rcgutato." 

Adhering to the views then expressed, which are sunimed up in 
the last paragraph quoted, we hold that this proviso is a mère dis- 
claimer of any intention on the part of Congress, in enacting the act 
to regulate commerce, to exceed its constitutional power, and that it 
was not designed to limit or confine the power which Congress could 
exercise — and, in our opinion, has exercised — in respect of such mat- 
ters as are hère in dispute. If this construction be correct, it follows 
that the proviso in no way prevents the application of the third sec- 
tion to the facts of this case, and therefore it was within the author- 
ity of the Commission to make the order in question. 

It is argued in the second place, as above stated, that the "undue 
préférence" and "undue préjudice" which are declared unlawful by 
the third section of the act, as that section has been construed by the 
Suprême Court, can be predicated only upon the voluntary action of 
the carrier, and therefore the lower rates from Dallas than from 
Shreveport are not in violation of the third section, whatever may be 
the resulting disadvantage to Shreveport shippers, because such lower 
rates are not voluntarily accorded but are imposed upon petitioner 
against its will by the Texas Commission. 

This contention is based upon several décisions of the Suprême 
Court, particularly East Tenn., etc., Ry. Co. v. Interstate Com. Com'n, 
181 U/S., 1, 21 Sup. Ct. 516, 45 L. Ed. 719, and caseS: there cited, and 
attention is called to a paragraph in the opinion in that case (181 U. 
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S. 18, 2\ Sup. et. page 522, 45 L. Ed. 719) in which the followiiig lan- 
guage is used : 

"ïhe ijrohlbition of the third section, when that section is considered in its 
proper relation, is directed against unjust di.scriuùnation or undue préfér- 
ence arising from the voluntary and wrongful act of the carriers eomplained 
of as having given undue préférence, and does not relate to acts the resuit of 
conditions wholly beyond the control of such carriers." 

It will be observed that this case arose under the lotig and short 
haul clause of the original fourth section of the act and involved the 
meaning of the phrase "under substantially similar circumstances and 
conditions," which was eliminated by the amendment of 1910. Act 
June 18, 1910, c. 309, § 8, 36 Stat. 547 (U. S. Comp. St. Supp. 1911, 
p. 1288). The real question at issue was whether compétition at the 
longer distance point constituted, or could constitute, a dissimilarity 
of circumstances and conditions which relieved the road serving the 
shorter distance point from the obligation imposed by the fourth sec- 
tion, and the Suprême Court answered that question in the affirma- 
tive. Examination of the opinion discloses clearly, as we think, that 
the convincing reason for this conclusion was the f act that the carrier 
eomplained of had not caused and was in no way responsible for the 
discrimination against the shorter distance locality. That discrimi- 
nation, as was shown, resulted wholly from the lower rates accorded 
by independent carriers reaching the farther point by other and dif- 
férent routes; and accordingly it was held that the carrier in question, 
if its rates to the nearer point were reasonable, was not violating the 
act by meeting at a more remote point conditions there existing which 
it did not create and could not control. Manifestly the factôr deemed 
décisive in that case is wholly absent from the case at bar, and there- 
fore the ruling then made, notvvithstanding the statement above quot- 
ed from the opinion, cannot be accepted as sustaining petitioner's 
contention. Moreover, the administrative authority of the Commis- 
sion has been materially increased by the amendments of 1906 and 
1910, as the Suprême Court observed in the récent Procter & Gamble 
Case, 225 U. S. 282, 297, 32 Sup. Ct. 761, 56 L. Ed. 1091, and it 
may be open to doubt whether décisions under the former fourth 
section would be followed in cases arising under the amended statute. 

[3] This, of course, does not meet the argument, based upon the 
différent state of facts hère presented, that petitioner is under com- 
pulsion as respects the state rates in question, and therefore not 
chargeable with any violation of law because those rates are rela- 
tively much lower than its interstate rates from Shreveport. In the 
last analysis this claim of coercion would seem to beg the question 
to be decided, since it assumes that petitioner is bound at ail events 
to observe the rates fixed by the Texas Commission although the or- 
der sought to be enjoined justifies the application of higher charges., 
But if the action of the Texas Commission regarding thèse intrastate 
rates is in dérogation of the regulating power of Congress, the peti- 
tioner is not bound by that action, but has the right to readjust its 
schedules in conformity with thç order of the Interstate Commerce 
Commission. , , > , 

205 F— 25 
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In the report upon which that order is based the Commission has 
found, upon convincing proofs therein recited, that the local rates hère 
involved wére imposCd by the Texas Commission for the purpose of 
favoring the industries and communities of that state. Indeed, the 
évidence is said "to demonstrate that Texas has a policy of her own 
with respect to the protection of home industry, which has been made 
effective by consistent and vigorous action on the part of her Com- 
mission." And in this policy, as is further found, the petitioner and 
other carriers in like situation hâve apparently acquiesced. This 
plainly means, nor is it seriously disputed, that thèse Texas rates were 
prescribed, not with référence to their intrinsic reasonableness, or on 
the basis of just compensation for the service rendered, but with the 
undisguised intention of giving préférence and advantage to the deal- 
ers of that State as against their competitors in Louisiana and other 
States. As Commissioner Lane puts it: 

"The Texas Commission Is acting in loco parentis to the jobbing Interests 
of Texas." 

It also means, as the record indicates, that the rates so established 
bave been accepted by petitioner without more, at most, than a per- 
functory protest. In view of thèse uncontradicted f acts, we are con- 
strained to reject the plea of compulsion, not merely or mainly be- 
cause petitioner has assented to the protective policy of the Texas 
Commission, but because that policy directly affects other states and 
the flow of commerce from those states, and thereby encroaches upon 
the field in which fédéral authority is exclusive and suprême. To hold 
otherwise in this case is virtually to admit that the purpose of the féd- 
éral act may be thwarted and its opération made ineffective by the 
laws and administrative effort of the state of Texas. It is évident, as 
already stated, that thèse Texas rates were designed and bave the nec- 
essary resuit of securing unjust and arbitrary advantage to the ship- 
pers for whom they were provided by restricting the movement of 
commodities from other states and measurably excluding outside deal- 
ers from competing for trade in Texas territory. The effect of this 
action by the Texas Commission is not merely incidental and unim- 
portant, but direct, substantial, and to an extent prohibitive. In our 
judgment it is a positive interférence with Interstate commerce, which 
Congress alone has power to regulate, and constitutes a violation of 
the law which Congress, in the exercise of its power, has duly en- 
acted. The pervading purpose of that law was to prevent carriers 
subject to its provisions from indulging in unfair and burdensome 
discriminations against persons and localities engaged in Interstate 
commerce. 

But if such a patent discrimination as this case discloses cannot be 
reached, because it is brought about by a state Commission, the law 
fails in a most important respect to accomplish its wholesome purpose. 
Moreover, if one state Commission may create and perpetuate such a 
discrimination, other state Commissions may take similar action for 
similar reasons, with results which would greatly impair, and indeed 
largely defeat, the effectiveness of fédéral régulation. To say that 
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conditions thus arising do not offend the fédéral law, and cannot be 
corrected by the Commission appointed to administer that law, is 
to say in effect that state authority is superior to fédéral authority 
when they come in coniiict, whereas the reverse proposition has been 
repeatedly and invariably affirmed by the Suprême Court of the Unit- 
ed States. 

It is not claimed that the précise question hère presented has been 
passed upon by the Suprême Court, but in various décisions of that 
court principles hâve been laid down which seem to us clearly appli- 
cable if not controlling. For example, in the Eubank Case, 184 U. S. 
36, 22 Sup. Ct. 280, 46 L. Ed. 416, Mr. Justice Peckham uses the 
following language : 

"We fully recognize the rule that the eft'ect of a state constitutional pro- 
vision or of any state législation wpou Interstate commerce must be direct 
and not merely incidental and unimportant; liiit it seems to us that wliere 
the necessary resuit of enforcing the provision may be to limlt or prohibit 
the transportation of articles from without the state to a point within it, 
or from a point within to a point without the state, Interstate commerce is 
thereby affected, and may be thereby to a certain extent directly regulated, 
and In that event the effect of the provision is direct and important, and not 
a mère incident." 

Later, in the Pullman Company Case, 216 U. S. 65, 30 Sup. Ct. 
235, 54 L. Ed. 378, Mr. Justice (now Chief Justice) White states cer- 
tain propositions which are said to be "so conclusively established by 
the previous décisions of this court as to be now beyond dispute." 
Among them are thèse : 

"A state may not exert its concededly lawful powers in sueh a manner 
as to impose a direct burden on Interstate commerce. * * * Even thougli 
a power exerted by a state, when inherently consldered, n)ay not in and of 
itself abstractly impose a direct burden on Interstate commerce, neverthe- 
less sueh exertion of authority will be a direct burden on such commerce, if 
the power as exercised oi)erates a discrimination agaiust that commerce, or, 
what is équivalent tliereto, discriminâtes agalnst the right to carry it on." 

And more recently, in Southern Ry. Co. v. United States, 222 U. S. 
23, 32 Sup. Ct. 4, 56 L. Ed. 72, affirming the validity of the Safety 
Appliance Acts, Mr. Justice Van Devanter states the principle gov- 
erning the question there considered, as follows : 

"And this is so, not because Congress possesses any power to regulate in- 
trastate commerce as sueh, but because its power to regulate interstate com- 
merce is plenary, and competently may be exerted to secure the safety of the 
persons and property trau.sported therein and of those who are employed iii 
such transportation, no matter what may be the source of the dangers which 
threaten it; that is to say, it is no objection to such an exertion of this 
power that the dangers intended to be avoided arlse, in whole or in part, 
out of matters connected with Intrastate commerce." 

This court, also, in Penn. R. Co. v. Interstate Com. Com'n, 193 
Fed. 81, following the Illinois Central Case, 215 U. S. 452, 30 Sup. 
Ct. 155, 54 h. Ed. 280, upheld orders of the Commission relating to 
the distribution of coal cars in times of shortage. And in reply to 
the argument that the carrier could not comply with the orders in 
question without violating a statute of the state we said : 
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"It may also be true that the enforcement of régulations In conformity 
with thèse orders, if applied to cars for liitrastate as well as interstate siiip- 
itients, would resuit in some conflict with the duties of petitioner under the 
laws of Pennsylvania ; * * » b^t^ jf this is or proves to tie the case, it 
furnishes no ground for our interférence, since fédéral authority to the full 
extent that it may be exerted supersedes and limita state authority." 

It is true that the laws and orders involved in thèse décisions per- 
tain to the physical opération of interstate railroads, and not to the 
relations between state and interstate rates; but in our opinion the 
underlying question is essentially the same in both classes of cases, 
and the doctrine of the supremacy of fédéral authority should hâve 
the same controlling application in the latter as in the former. If 
state régulation under state laws, respecting such matters as safety 
appliances, car distribution, and the like, must be subordinated to and 
may be virtually annuUed by national régulation under the national 
laws now in force, there is even greater reason for asserting the suf- 
ficiency of the existing acts of Congress, and the authority of the 
tribunal by which they are administered, to remove such a palpably 
unjust and injurious discrimination in freight charges as is hère pre- 
sented, although that discrimination is caused by the action of a state 
Commission. This is not to interfère with any power of régulation 
which a state may rightfully exercise, which does not "affect other 
States," or materially impede the flow of commerce from one to an- 
other, but to give complète and adéquate potency to the law which 
Congress has enacted in pursuance of its plenary and exclusive power 
to regulate commerce "among the several states." As is said by San- 
born, Judge, in Shepard v. Northern Pac. Ry. Co. (C. C.) 184 Fed. 
795, after referring to the Eubank Case, supra: 

"By the .same mark, because it is a direct régulation of interstate com- 
merce, the nation may regulate and prohibit discriminations wrought by an 
nndue différence between interstate and intrastate rates, although such rég- 
ulation or prohibition may also to some extent affect and regulate intrastate 
connnerce. For to the extent necessary completely and effectually to regu- 
late interstate connnerce tlie nation by the Congress and its courts may af- 
fect and regulate intrastate commerce." 

It is the duty of an interstate raiiroad so to adjust its schedules 
that ail dépendent shippers and communities, regardless of imaginary 
state lines which may divide them, shall be able to use its facilities 
on relatively equal terms ; and the Interstate Cominerce Commission, 
in our judgment, is empowered by the présent law to enforce the per- 
formance of that duty as occasion may require. The necessity foi' 
uniform, comprehensive, and adéquate régulation, especially urgent 
in the vital matter of rate relations, compels assertion of the para- 
motmt authority of Congress and the appropriate exercise of that 
authority in those provisions of the act which are leveled against un- 
just discriminations, wherever existing or however caused. Indeed, 
we see no escape from multiplied difficulties arising under our dual 
form of government, except by broadly defining the constitutional 
power of Congress and its exertion as manifested in the enactment 
of the présent law, and by upholding the full application of that law 
to such controversies as the one hère considered. We are therefore 
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in accord with the views of Commissioner Lane, speaking for the 
majority of the Commission, as expressed in the following extracts 
from his report: 

"An Interstate carrier inust respect the fédéral law, and If it is also sub- 
jected to state law it iiiust respect tliat in so far as it can wlthout doing vio- 
lence to its obligations uncier tlie national autliority. Before us are carriers 
wliich undeniably discrlniinate directly against Interstate tralfle. ïo this 
charge they plead tUat ail they hâve done was to obey the orders of a state 
Commission, as against which they were helpless. They appealed to no court 
for relief, uor to ihis Coniniission. Wlien the state of Louislana after years 
of endurance makes complaint to this l;ody, thèse carriers make no showing 
of the reasonableness of their rates other than that heretofore dealt with — a 
tratfic adjustment equalizing gateways — and even in this défense ail the 
carriers do not joiu. * * » while the ïesas Commission has evidenced a 
policy of home protection for its own state citles, there is every évidence that 
the carriers niovlng into and witliin Texas accepted this policy as their own, 
claiming that not to hâve adopted it woulU hâve led to reprisai on the part 
of the state authorities. Sueh conditions niay not continue under this act. 
The Interstate carrier which adonts a ijolicy, even under state direction, that 
makes against the iiiterstale movement of commerce, must do so with Its 
eyes open and fully conscious of its responsibilities to the fédéral law, whicli 
guards commerce 'among the states" against discrimination." 

The Interstate Commerce Commission investigated the complaint 
filed with that body on behalf of the shippers and dealers of Shreve- 
port. In its report of that investigation, and upon proofs that seem 
to permit no other conclusion, the Commission found the fact of un- 
jtist discrimination as alleged, and duly made an order requiring its 
removal. The Commission also found by necessary inference, as its 
order clearly indicates, that the Interstate commodity rates in question 
were not unreasonable, and this in effect sanctioned the continuance 
of those rates. It is likewise a necessary inference from the report 
and order that the unlawful discrimination against Shreveport, so 
far as commodity rates are concerned, was caused by the imposition 
of intrastate rates which are lower than petitioner is justly entitled 
to charge. This being so, it follows that petitioner is at liberty and 
has the right to comply with the Commission's order by making a 
proper increase of its Texas rates. Indeed, since its interstate rates 
are not excessive, such an increase appears to be the only method of 
compliance which would be just to both shipper and carrier. 

When this order was made, upon the facts so ascertained and re- 
ported, it had the eiïect, in our judgment, of relieving petitioner from 
further obligation to observe the intrastate rates which the Texas au- 
thorities had prescribed. The petitioner was no longer under compul- 
sion in respect of those rates, because the rate situation disclosed by 
the inquiry was subject in its entirety to the provisions of the fédéral 
statute and the administrative control of the Commission. The order 
of the Commission therefore operated to release petitioner, as regards 
the intrastate rates in question, from the restraint imposed by the 
state of Texas; and thereupon petitioner became entitled, if it did not 
choose to reduce its interstate rates, to comply with the order by ad- 
vancing its Texas rates sufficiently to remove the forbidden discrimi- 
nation. Its obédience was due to the superior authority, and it ceased 
to be bound by any inconsistent obligations. Whether petitioner 
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should have applied to the courts for relief in tlie premises, basing its 
application upon the Commission's order and the rights of petitioner 
thereunder, or could advance its Texas rates in the first instance, re- 
lying upon the order as a défense against any prosecution under Texas 
laws, is not for us to détermine. It is sufScient to hold, as we do, 
that petitioner cannot resist the order on the ground of involuntary 
action, because the effect of that order was an exemption of thèse in- 
trastate rates from Texas authority. 

As was suggested at the outset, the gênerai question hère involved 
has been presented in numerous cases, more or less closely allied, and 
is perhaps the most conspicuous and important subject of current 
litigation. In the course of that litigation every décision of possible 
bearing has been repeatedly cited and every opinion critically exam- 
ined, whilst the ablest lawyers in briefs and at the bar have exhausted 
the resources of argument. We can add nothing to what has been 
so often said, and deem it unnecessary to extend the discussion. In 
our judgment, the order in question was within the authority of the 
Commission, and ought not to be set aside. 

The pétition will therefore be dismissed. 

MACK, Judge (concurring). I agrée that an intrastate rate 
voluntarily established by the railroads may be the basis for an 
order of the Interstate Commerce Commission declaring such a rate 
to involve an undue préjudice as against an Interstate rate and re- 
quiring that the two rates be equalized. I fuUy agrée, also, that 
Congress has the constitutional power and may by proper législation 
grant to the Interstate Commerce Commission authority to prevent 
undue préjudice in Interstate commerce resulting from a rate not in 
the true sensé voluntary, and irrespective of whether it be Interstate 
or intrastate. 

In view, however, of the passage cited from E. Ry. Co. v. In- 
terstate Commerce Commission, 181 U. S. 1, 21 Sup. Ct. 516, 45 
ly. Ed. 719, and of the décision of this court in Atchison, T. & S. 
F. Ry. Co. V. U. S., 191 Fed. 856, now pending on appeal in the 
Suprême Court, I am of the opinion that the Interstate Commerce 
Commission under the législation now in force cannot base such an 
order upon a compelled rate, whether interstate or intrastate, and 
whether compelled by compétition, by statute, by court decree, or by 
the order of a commission. 

In my judgment, the Texas state rates cannot be treated by the 
Interstate Commerce Commission as if they were absolutely null and 
void, even if upon direct attack in the state or fédéral courts 
they might be nullified and their enforcement permanently enjoined 
as infringing upon the exclusive power of the fédéral government to 
regulate interstate commerce. In the absence of a judicial decree, 
temporarily or permanently suspending the force and effect of the 
Texas rates, the railroads would be compelled to obey them, just as 
the railroads and the public are required to observe interstate rates 
duly made and published by the railroads, even though they be such 
as would be set aside for unreasonableness, unjust discrimination, or 
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undue préjudice on direct attack before the Interstate Commerce 
Commission. 

[4] The order of the Interstate Commerce Commission, therefore, 
gives only an apparent, but not a real, alternative, either to raise the 
Texas rates or to lower the interstate rates ; in effect it compels the 
réduction of the interstate rates to a point far below what the Com- 
mission itself considers a reasonable rate, at least until a court of 
compétent jurisdiction shall bave enjoined the enforcement of the 
Texas rates. If the Texas rates hère in question must necessarily 
be held to be involuntary and compelled, I should be of the opinion 
that the order of the Interstate Commerce Commission must be set 
aside. 

[5] Inasmuch, however, as there seems to be some basis, though 
slight, for the vievv that the failure of the railroads to attack the Texas 
rates was due to their voluntary or negHgent acquiescence therein, and 
that therefore thèse rates may be said to bave been not compelled, but 
voluntary, in the sensé of having been voluntarily assented to, in- 
stead of having been actively attacked, and inasmuch as the conclu- 
sions of my Brethren are based in part at least upon this view, I 
concur, for this reason only, in upholding the Commission's order. 



HOUSTON E. & W. T. UT. 00. et al. t. UNITED STATKS (INTEKSTATE 
COMMERCE COMMISSION et al., Interveners). 

(Commerce Court, April 25, 1913.) 

No. 67. 

Pétition by the Houston East & West Texas Railway Company and others 
against ttie United States of America, in which the Interstate Commerce 
Commission, the Eailroad Commission of Louisiana, the St. Louis South- 
western Railway Company, and others Intervene. On final hearing. Péti- 
tion dlsmissed. 

For opinion of Interstate Commerce Commission, see Meredith v. St. Louis 
Southwestern Ry. Co.. 23 Interst. Com. Com'n B. 31. 

H. A. Scandrett, of Chicago, 111., and H. M, Garwood, of Houston, Tes., 
for the petitloners. 

Winfred T. Denison, Asst. Atty. Gen. (Thurlow M. Gordon, Sp. Asst. Atty. 
Gen., on the brief), for United States. 

P. J. Farrell, of Washington, D. C, for Interstate Commerce Commission. 

Luther M. Walter, of Chicago, 111. (R. G. Pleasant, Atty. Gen., and W. M. 
Barrow, Asst. Atty. Gen,, on the brief), for Railroad Commission of Louisiana. 

E. B. Perkins, of Dallas, Tex., S. H. West and Roy P. Britton, both of St. 
Louis, Mo., Daniel Upthegrove, of Dallas, Tex., Joseph M. Bryson, of St. 
Louis, Mo., and Alex. S. Coke and A. H. McKnight, both of Dallas, Tex., for in- 
tervening carriers. 

Before KNAPP, Presiding Judge, and HUNT, CARLAND, and MACK, 

Judges. 

KNAPP, Presiding Judge. This case involves the same question as Texas 
& Pacific Ry. Co. v. United States et al., 205 Fed. 380, just decided. For the 
reasons stated in the opinion in that case, the pétition will be dlsmissed. 
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UNITED STATES v. TILLMAN et al. 

(District Court, S. D. Alabauia, S. D. Jaiiuary 4, 1913.) 

No. 273. 

1. Public Lands (§ 120*) — Homestead Entbt — Fraud — Bona Fide Tub- 

CilASEB. 

WLere an entryinan had obtained a patent to public land by false tes- 
timony, and after obtaining tlie iinal certitlcate, and before patent, con- 
veyed tlie land to two persons, who were liis only wituesses in malîing 
the final proof on wliicli tlie certiflcate vvas issued, and they did not 
liuow tliat their testimony in support of the entry was true, a prima 
facie case was established tliat they were not bona fide purchasers, which 
was sufflcient to justify a vacation of tlie patent aud conveyauce as 
against theni ; they having elected not to testify in their owu behalt aud 
to disprove the case niade by the government. 

[Ed. Note.— For other cases, see Public Lauds, Dec. Dlg. § 120.*] 

2. Public Lands (§ 120*) — Homestead — Abandojmment. 

An entry mail on public land as a homestead changed hls résidence, 
boarding for mouths at one place, and then at another, and after he 
married he aud his wife boarded at oiie place uiitll he got a house, in 
which they lived, and he testified that his liomesiead, the land in ques- 
tion, was uot his home, but he was on it once for as niucii as three days 
contiuuously, and that his wife was there twice, but when tliis was did 
not appear. Ileld that, if he ever luade a bona flde settleiueut and rési- 
dence on the land, he had abaudoned it, aud that the proof did not show 
that lie had reslded thereon for two years prior to final proof. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 120.*J 

Suit by the United States against Murdock Tillman and others to 
set aside a patent to public land and a deed thereunder. Decree for 
complainant. 

Alex. T. Howard, Asst. U. S. Atty., of Mobile, Ala. 
Rich & Hamilton, of Mobile, Ala., for respondents. 

TOULMIN, J. [1] The testimony in this case is clear and con- 
vincing that the statements made by thë respondents in their évidence 
on the final proof, and on which the final certificate was issued, were 
untrue. The final proof was made on February 21, 1903, and the final 
certificate was issued on February 26, 1903. The patent was issued on 
July 2, 1904, and the deed for the land in question was executed by 
Tillman to his codefendants, Brannan and Cooper, on July 10, 1903. 
The testimony shows that Tillman did not comply with the require- 
ments of the law to entitle him to the final certificate and to the patent 
subsequently obtained by him. They were therefore unlawfuly ob- 
tained, by misrepresentation of the facts and untrue statements in réf- 
érence thereto. 

Brannan and Cooper set up in their answers to the bill that they 
were innocent purchasers from Tillman, without notice of any illegal- 
ity or defect in Tillman's title to the land; that they had no knowl- 
edge of any unlawfulness in the obtaining of the final certificate, and 
on the faith of which they purchased the land. They were the wit- 
nesses, and the only witnesses, making the final proof on which the 

*For other cases see same topic & § numbek In Dec. & Am. Dig». 1907 to date, & Rep'r Indexes 
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final certificate was issued. They must hâve known that the statements 
made in their testimony were untrue. They certainly did not know 
them to be true. They are presumed to hâve known what the require- 
ments of the law were on the subject. But ignorance of the law is 
no excuse for its violation or noncompliance with it. However, Bran- 
nan and Cooper do not claim ignorance of the law in this instance. 

The évidence in the case shows facts and circumstances which lead 
me to the conclusion that Brannan and Cooper were not innocent pur- 
chasers. My opinion is that a prima facie case is established against 
them. They hâve not testified in the case themselves, or produced 
any évidence to contradict or explain that which has established a prima 
facie case against them. 

"When évidence is conflicting or circumstantial, and it is in the power 
of a party to contradict or explain, a presumption can anU sliould be in- 
dulged against lilm, if he fail to testify wltliout satisfactory reason. Sucli 
presumption sliould not be Indulged against a défendant for not introduclng 
himself to disprove facts essentlal to plalntitï's recovery, which he has failed 
to prima facie establish. He may remain silent untll the plaintlff has shown 
a case which calls upon him to spealc in déniai or explanation." PoUak v. 
Davidson, 87 Ala. 557, 6 South. ,312; 1 Starkie on Evidence, 54; Sauntry 
V. United States, 117 Fed. 132, 55 0. C. A. 148. 

The case of Chaffee & Co. v. United States, 18 Wall. 516, 21 L. Ed. 
908, cited by counsel for défendants, is not applicable to this case. 
The case cited was one where the proof required must be such as to 
satisfy the jury beyond a reasonable doubt. Such a degree of proof is 
not required in the case before us. It is only required to be clear and 
convincing. U. S. v. Budd, 144 U. S. 161, 12 Sup. Ct. 575, 36 L. Ed. 
384. 

[2] Moreover, if Tillman ever made a bona fide settlement and rés- 
idence on the land, the évidence shows that he abandoned it. It is not 
very clear whether this was before or after his marriage ; but it is 
clear that he changed his résidence, boarding for months at Pearce's, 
and at one Brannan's for months, and that he and his wife boarded for 
a while at Pearce's and then moved to Wilmer, where he got a house in 
which they lived. Tillman testified that his homestead (the land in 
question) was not his home, that he was on it once for as long as three 
days continuously, and that his wife was there twice. When this was 
does not appear, but I think it clearly appears that he did not réside 
on it for two years before the final proof was made. 

Decree for complainant. 



In re WHITE. 
(District Court, M. D. Pennsylvanla. February, 1913.) 

1. BaNKRTjPTCY (§ 116*) — GOODS IN CUSTODY OF CaBBIER— RiOlITS OF Re- 
CEIVER. 

Where a bankrupt, on the day demand was made by a receiver in bank- 
ruptcy for the delivery of goods cousigned to the bankrupt in the hands 
of a carrier for delivery, would hâve been entitled to possession on pay- 
ment of the frelght as against the carrier, had bankruptey not inter- 

'For other cases see saine topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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vened, the bankrupt's recelver was entitled to possession of the goods, as 
provlded by Bankr. Act July 1, 1898, c. 541, § 2, 30 Stat. 546, 547 (U. S. 
Comp. St. 1901, p. 3422) cl. 3, on the same conditions, and the wrongful 
refusai of the carrler's agent to deliver the goods made him the agent or 
custodlan for the recelver, suffieient to termlnate the right of stoppage in 
transitu. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dlg. § 116.*] 

2. BANKEtJPTcy (1 116*) — Stoppage in Tbansitu— Goods in Possession of 
Agent. 

Where goods sold are In the custody of the servant or agent of a car- 
rier at destination, notice of the seller's élection to exercise his right of 
stoppage in transitu, delivered to the carrler's agent at the point of ship- 
uient, but not in time to be comiuunicated with reasonable dispatch to 
the agent holding the goods at the point of destination before lawful 
d-emand made for dellvery of the goods by the buyer's recelver in bank- 
ruptey, was insutficient to constltute an effective exercise of the buyer's 
right of stoppage. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dlg. § 116.*] 

In Bankruptey. In the matter of bankruptey proceedings of one 
White. On exceptions to the report of the spécial master, dismissing a 
pétition of Goklstein & Perlman for the recovery of certain merchan- 
dise shipped to the bankrupt, as to which elaimants claimed to hâve 
exercised their right of stoppage in transitu. Affirmed. 

Ames & Hammond, of Williamsport, Pa., for exceptions. 
A. R. Jackson and M. C. Rhône, both of WiUiamsport, Pa., for re- 
ceiver. 

WITMER, District Juclge. The petitioners, Goldstein & Perhnan, 
are seeking to recover from the bankrupt's receiver, C. Edmond Gil- 
more, possession of four cases of ladies' hats shipped to the batikrupt 
March 26, 1912. The cases arrived at Williamsport in due course 
from Pittsburgh on April 6th. Meantime, April 4th, an involuntary 
pétition in bankruptey was filed, and the receiver was appointed. On 
April 8th the receiver went to the freight station of the Pennsylvania 
Railroad Company, at Williamsport, and demanded delivery of this 
partieular property consigned to the bankrupt, offering and tendering 
payment of the freight charges due. The chief clerk in charge of the 
property refused delivery, solely upon the ground of having been ad- 
vised that exécution against White, the bankrupt, had been placed in 
the hands of the sheriiï. The rules of the company demand that un- 
der sueh circumstances the property be held and consignor advised. 
The next day, April 9th, the receiver obtainéd an order from the court 
directing the company to deliver the property to him, whieh was not 
done until nine days thereafter. 

[1] The bankrupt would, on the day and at the time the receiver 
made his demand for the property, hâve been entitled to its posses- 
sion on payment of freight charges as against the carrier, had bank- 
ruptey not intervened; hence the receiver, dclegated bv the court, un- 
der section 2, cl. 3, Bankr. Act July 1, 1898 (30 Stat. 546, 547, c. 541 
fU. S. Comp. St. 1901, p. 3422J), as the caretaker or custodian of the 
effects, was on like conditions entitled to the same, and a wrongful 

•For other cases see same topic & § number m Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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refusai by the carrier, if such it was, made him the agent or cus- 
todian for the receiver, shifting possession and vesting title accord- 
ingly, thereby terminating the right of stoppage in transit. 

"After wrongful refusai to deliver the goods, the carrier Is considered as 
holding the goods as agent or ballee of the buyer, and the right of stoppage 
thereupon terminated." Benj. on gales, vol. 1, p. 481. 

Whether the refusai of the carrier's agent to deliver was wrong- 
ful is determined by the acts of the consignors. There must be some 
act on their part indicative of their intention to repossess themselves 
of the goods, and exactly what they did and the resuit of their effort 
is of importance. That they had a right to the goods before delivery, 
actual or constructive, is not disputed. However, it is denied that no- 
tice to the carrier at the Pittsburgh office is in itself sufficient, pro- 
vided such notice was not and could not be reasonably communicated 
to the carrier's agent in charge of the property at Williamsport before 
actual delivery, or proper demand made for such delivery. 

[2] It has often been held that, when the goods are in the custody 
of the servant or agent, notice to the principal must be in time by use 
of reasonable diligence to prevent the delivery to the vendee. While 
it may be said that this has generally been applied to contests between 
consignor and carrier, it nevertheless serves to indicate that notice to 
the principal, not in immédiate possession of the goods, is not to be 
regarded as in itself sufficient. The notice must be communicated to 
the person in charge, or served on the principal in time to permit of 
such. Something more remains to be done. To hold otherwise would, 
indeed, entail great hardship upon carriers, involving them often in 
loss, and rendering their duties precarious, thereby necessarily im- 
peding the dispatch of business. 

The carrier was requested by the shipper, through letter addressed 
to the Duquesne freight station at Pittsburgh, to stop delivery of the 
goods at Williamsport. The letter reached its destination at Pitts- 
burgh upon the day the receiver made his demand upon the agent at 
Williamsport, possibly an hour or so before. Was this sufficient to 
justif y stoppage at Williamsport when delivery was refused? I think 
not; the agent at Williamsport had not then, and in fact for several 
days thereafter did not hâve, any knowledge of the request made of 
the carrier. His refusai was not based on the consignors' dema,nd to 
stop delivery. It was in pursuance of the rule of the company not to 
deliver when the property of consignée of goods is, to their knowl- 
edge, under levy by sheriff's exécution. The refusai by the agent, 
therefore, being unwarranted, possession passed to the receiver, and 
rtitlè ■Vested, 

The claimant's pétition is dismissed, as recommended by the spécial 
master. 
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In re ELLENBKCKER et al. 
(District Court, E. D. Wlsconsin. May 28, 1913.) 

1, Bankruptcy (§ 395*) — I'artkkrs — Exemptions — Minoks — Authobitt or 

COUBT. 

Where, iii bniikruptc.V procoedings agalust a partnersliip and its iudi- 
vidual meinliers, one of the partners was disiuissed on tlie groimd tiiat 
he was an infant and tliat he was not subject to the .nirisdlctiou of tlie 
bankruptcy court, he thereby teruiinated liis indlvidual relation to the 
proceedings, and could not successfully claim au allowance of exemp- 
tions therein. 

[Ed. Xote.— For other cases, see Bankruptcy, Cent. Dig. § 658 ; Dec. 
Dig. § 395.*] 

2. Bankbuptcy (§ 395*) — Exemptions^Nature of Teivilege. 

Tlie right of a debtor to exemptions, conferred by Const. Wls. art. 1, 
§ 17, providing that the privilège of a debtor to enjoy the uecessary. com- 
forts of llfe shall be recognized by wliolesome laws exempting a reasona- 
ble amount of property from selzure or sale for the paynient of any 
debt or liability, is purely a Personal privilège to each debtor individually, 
so that, when the debtor's indlvidual relation to the process or proceed- 
ing througli or in which the property was seixed or administered ter- 
niluated on the sole ground that he was not ameuable to it, Ms exemp- 
tion privilège also failed. 

[Bâ. ÎJote. — For other cases, see Bankruptcy, Cent. Dig. § 658; Dec. 
Dig. § 395.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Frank 
Ellenbecker and Koch & Ellenbecker. On review of détermination by 
the référée of an application by F. W. Koch, one of the bankrupts, 
for allowance of exemptions. Affirmed. 

The facts are : December 23, 1912, an involuntary pétition was flled against 
F. W. Koch and Franlc Ellenbecker individually and as Koch & Ellenbecker, 
copartners. Thereupon Koch appeared in the proceedings, and by duly veri- 
fled answer alleged that he was a minor, aged 20 years, hence not subject to 
the jurisdiction of the bankruptcy court. A hearing being had upon the is- 
sues thus ralsed, the fact of minority was established, and, with the consent 
of petltioning creditors, an order was eutered January 8, 1913, discharging 
hlm individually from further liability or participation in the bankruptcy 
proceedings. Ellenbecker thereupon flled the partnership and his indlvidual 
schedules, claiming his exemptions; a trustée was elected; claims of cred- 
itors were flled and approved ; the property appralsed and, after allowance 
of Ellenbeeker's exemptions, sold on January 22, 1913. Koch, after the or- 
der discharging hlm from the proceedings, as noted, did not further partici- 
pât© therein, but on March 10, 1913, filed his pétition claiming exemptions 
eut of the partnership property, the proceeds of whose sale were then in the 
possession of the trustée for distribution. The référée denied the pétition. 

Alexander & Burke, of Milwaukee, Wis., for trustée. 
Rubin & Zabel, of Milwaukee, Wis., for F. W. Koch. 

GEIGER, District Judge (after stating the facts as above). [1] In 
Wisconsin, exemption statutes are enacted pursuant to, and in récog- 
nition of , a policy thus declared : 

"The privilège of tlie debtor to enjoy the necessary comforts of llfe shall 
be recognlzed by wholesome laws, exempting a reasonable amount of prop- 
erty from seizure or sale for the payment of any debt or liability hereafter 
contracted." Const. Wis. art. 1, § 17. 

*For other cases ses same topic & i nvmbër in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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When, therefore, the petitioner successfuUy challenged the author- 
ity of the bankruptcy court to proceed against him because he was a 
minor, could not become a debtor, and therefore not a bankrupt, he 
terminated the individual relation to the proceeding f undamentally nec- 
essary to invoke whatever power resided in the court to award exemp- 
tions. In other words, his status as a debtor, being successfuUy de- 
nied, could not be afterward asserted merely to obtain exemptions. 
The court was left to deal with the partnership and its property as an 
entity, without référence to him individually, and he could not seek 
to obtain exemptions because of a previous joint relation with his co- 
partner. 

[2] The exemption is a purely personal privilège to each debtor in- 
dividually. Russell V. Lennon, 39 Wis. 570, 20 Am. Rep. 60. There- 
fore, as stated, when the individual relation to the process or proceed- 
ing through or in which the property was seized, or was to be admin- 
istered, terminated, on the sole ground that petitioner was not amena- 
ble to it, his exemption privilège also failed. 

Counsel for petitioner cites In re Duguid (D. C.) 100 Fed. 274, as 
sustaining his claim. There judgments had been rendered in the state 
court against an adult and a minor, copartners. An exécution levy 
was made upon the partnership good.s — as stated — "on the excess after 
setting apart $500 to each of the défendants." Bankruptcy proceed- 
ings having ensued, a contest arose between the exécution and other 
creditors respecting the power of the court to avoid the judgment 
against the minor copartner, who concededly, was not, and could not 
be brought, before the bankruptcy court. The référée ruled that the 
only amount properly claimed by the trustée was the one-half of the 
exécution proceeds — the interest of the adult partner. The District 
Court held that it had power to avoid the levy and to administer the 
entire partnership estate. But the exemption allotment to the minor 
had been made in the state court under levy on a judgment which, as 
against the minor individually, was good, and beyond the power of 
the bankruptcy court to vacate. The judge said : 

"ïhis court has no jurisdlction or interest in the judgments against James 
Duguid (tlie minor), wlietlier tlaey are void for want of service çr otlier 
irregularities, or voidable, exccpt in so far as they are against the partner- 
ship of Duguid £ Son." 100 Fed. 278. 

This is not inconsistent with, but, on the contrary, an application of , 
the principles first above stated. 

The référée herein ruled that the petitioner, assuming that he could 
in any event assert a claim for exemptions, had lost the right, citing 
In re Friederick (D. C.) 95 Fed. 282, Lamont v. Wootton, 88 Wis. 107, 
59 N. W. 456, Bong v. Parmentier, 87 Wis. 129, 58 N. W. 243, Callis 
V. Day, 38 Wis. 643, and Thormaehlen v. Kaeppel, 86 Wis. 378, 56 
N. W. 1089. 

Upon either of the grounds noted, the ruling of the référée was 
right ; and it is affirmed. 
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UNITEB STATES T. FONG SEN. 
(District Court, E. D. New York. June 5, 1913.) 

1. Aliens (§ 27*) — Déportation — Mbrchant Cebtificate — Conclusiveness. 

Tliough Act Cong. May 6, 1882, c. 126, § 6, 22 Stat. 60 (U. S. Comp. 
St. 1901, p. 1307), authorizes tlie United States to controvert a mer- 
chant certifieate under wliich a Chinese person claimed a right to enter 
the United States, and hence may offer proof coUaterally to contradict 
the détermination of the immigration autliorities that the alien was en- 
tltled to land when admitted iuto the country, proof that he had been 
in the United States 16 years, was quallfled as a merchant when he ar- 
rived, and that since that time he had been working as a laundryman, 
was sufflcient to sliow the correetness of the action of the immigration 
authorities in admitting him. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 85-87 ; Dec. Dig. 
§ 27.*] 

2. Aliens (§ 32*) — Chinese Peesons — Mekciiants — Right to Enteb — BuR- 

DEN DP Proof. 

Where a Chinese person elaims the right to remain In the United 
States pursuant to a merchant certifieate, the burden is on hlm to prove 
his proper admission and his status as a merchant. 

[Ed. Note,— For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-9.5; 
Dec. Dig. § 32.*] 

Déportation proceedings by the United States against Fong Sen. 
Order vacated, and alien discharged. 

William J. Youngs, U. S. Atty., of Brooklyn, N. Y. (Reuben Wil- 
son, Asst. U. S. Atty., of Brooklyn, N. Y., of counsel), for the United 
States. 

Robert M. Moore, of New York City, for défendant. 

CHATFIELD, District Judge. [ 1 ] Although under the provisions 
of section 6 of the act of May 6, 1882 (22 Stat. 60, c. 126 [U. S. 
Comp. St. 1901, p. 1307]), the United States may controvert the évi- 
dence of a merchant certifieate, and hence may offer proof coUaterally 
to contradict the détermination by the immigration authorities that 
the Chinaman was entitled to land when admitted into the country, 
the évidence in the présent case does not show that the action of the 
immigration authorities in admitting Fong Sen was not correct, nor 
is there any reason to suppose that he was not so admitted. 

[2] The burden was on Fong Sen to prove his proper admission 
and his status as a merchant. This has been donc. He has been in the 
United States 16 years, appears to hâve been qualified as a merchant 
at the time of his arrivai, and should not be deported. The record 
before the commissioner made a prima f acie case upon which the or- 
der ôf déportation was propCrly entered ; but, upon appeal, the fail- 
ure of the défendant to présent testimony has been explained, and 
satisfactory évidence, including that of tWo white witnesses, has been 
given. 

The only évidence against the défendant is his statement, made at 
the time of his arrest, to the effect that he came from Hawana (which 

*For otser cases see same toplc & § numbeb in Dec. & Am. Diga. 1907 to date, & Rsp'r Indexes 
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was understood to be Havana, Cuba, but now appears to be a section 
of Hong Kong), and his admission that he was a farmer up to the 
time he went to Hong Kong to obtain his merchant certificate. Since 
his arrivai in the United States he has been working as a laundry- 
man, but was also quaHfied as a merchant for several years. 

It cannot be held that there is doubt of his actual intent to engage 
in mercantile life, and of his coming to the United States in that ca- 
pacity. The order of déportation will be vacated, and the défendant 
discharged. 



In re EEIFF. 

(District Court, E. D. Pennsylvania. May 8, 1913.) 

No. 4,208. 

Bankrxjptct (I 413*) — Dischakge— AtmioKiTY or Tbustee to File Objec- 
tions. 

The amendment of Bankr. Act July 1, 1898, c. 541, § 14b, 30 Stat. 550 
(U. S. Comp. St. 1901, p. 3427), by Act June 25, 1910, c. 412, § 6, 36 Stat. 
839 (U. S. Comp. St. Supp. 1911, p. 1496), providing that a trustée shall 
net interpose objections to a bankrupt's discharge until he shall be au- 
thorlzed to do so at a meeting of creditors called for that purpose, la sat- 
isfled if the authority be given at a meeting called by the référée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 712-718, 725, 
727; Dec. Dig. § 413.*] 

In the matter of David Reiff, bankrupt. On motion by bankrupt 
to dismiss spécifications of objection to discharge filed by trustée. 
Sustained in part, with leave to amend. 

Edwin Fischer and Wessel & Aarons, ail of Philadelphia, Pa., for 
bankrupt. 

Harry S. Mesirov, of Philadelphia, Pa., for objecting trustée. 

J. B. McPHERSON, Circuit Judge. Judge Thompson, of this 
district, has recently decided, in Re Hockman, 205 Fed. 330, that the 
amendment of June 25, 1910 (36 Stat. 839, c. 412, § 6 [U. S. Comp. 
St. Supp. 1911, p. 1496]) to section 14, subd. "b" (Act July 1, 1898, 
c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]), providing: 

>' « * • That a trustée shall not interpose objections to a bankrupt's 
discharge until he shall be authorized so to do at a meeting of creditors 
called for that purpose" 

— is satisfied if the authority be given at a meeting called by the réf- 
érée, and that the District Judge is not required himself to issue the 
call and hold the meeting, or specially to authorize such call and meet- 
ing. I not only follow this ruling, but I agrée with it, and therefore 
overrule the bankrupt's first objection to the spécifications filed by the 
trustée. 

The remaining objections attack ail the spécifications as insufîicient ; 
but I cannot assent to the bankrupt's argument, except as to the f ourth. 
This, I think, should be made more definite, especially because the 
trustée is evidently in possession of information that will probably 

*For oUier casea see aame topic & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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enable him to be more spécifie — at least within reasonable limits. He 
may amend the fourth spécification within five days, but in default 
of such amendment the clerk will mark it dismissed. 

The bankrupt's objections to the first three spécifications are dis- 
missed; the objections to the fourth are sustained, with leave to 
amend. 



In re TUIiETZ. 

(District Court, E. D. Permsylvanla. May 7, 1913.) 

No. 3,670. 

Bankruptcy (§ 22C*) — Review or Ordeb of Eeferee — Certificate of Ref- 

EIIEE. 

Tbe report o( a référée of a lieariiig and order on a motion to retiuire 
dellvery of property to a trustée iu bankruptcy sliould coutain his finding 
of tlie ultiuiate facts in issue, and not merely a suimnary of the évi- 
dence on wliicli liis order was based. 

[Ed. Note.— For otlier cases, see Banliruptcy, Dec. Dig. § 226.*] 

In the matter of Reuben E. Turetz, bankrupt. On review of order 
of référée. Reversed. 

David Bortin and Furth, Singer & Bortin, ail of Philadelphia, Pa., 
for bankrupt. 

Harry S. Mesirov and J. Howard Reber, boih of Philadelphia, Pa., 
for trustée. 

J. B. McPHERSON, Circuit Judge. We regret the necessity of 
returning this matter to the excellent and careful référée by whom the 
order of November 22, 1912, was made. The trouble with his report 
is that (no doubt from inadvertence) he does not find the ultimate 
facts of the dispute, but practically confines himself to a summary 
of the testimony and a statement of his disbclief therein. But this 
is merely négative, and we need something definite, especially when we 
consider what may be the conséquences of a failure to comply with 
an order to deliver the goods in controversy to the trustée. We need 
to know the facts, not merely the évidence about the facts ; and this 
is emphasized by the mass of testimony that has been taken, and by 
the fact that the référée heard and saw the witnesses and is much 
better able to find the facts than we can possibly be. To illustrate 
what kind of findings is required, we may ask the foHowing ques- 
tions : What has become of the goods in question ? Were they sold ? 
If so, what are the détails of the sale, as far as possible.'' If not sold, 
where are they, and in whose possession or control? Thèse questions 
are not intended to be exhaustive, but may serve as illustrations., 

The order of November 22, 1912, is therefore reversed, and the in- 
quiry is recommitted to the référée for a supplemental report in ac- 
cordance with the foregoing opinion. The usual notice of the prép- 
aration of the report and of the new order to be given to counsel, 

•For other cases see same topic & § number m Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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so that they fnay take such action with référence thereto as they may 
think advisable. The report to be préparée and submitted to counsel 
for this purpose within 10 days. 



In re BOORVIS. 
(District Court, S. D. New York. May 5, 1913.) 

Aliens (§ 68*)— Natuealization — Pétition— Amendment — Change or Name. 

Act Cong. June 29, 1906, c. ,3592, § 6, 34 Stat. 598 (U. S. Couip. St. 
Supp. 1911, p. 532), empowers the court to niake a decree chansing the 
name of an alien, but Pénal Law (Act March 4, 1909, c. 321, 35 Stat. 1102 
[U. S. Comp. St. Supp. 1911, p. 1611]) § 76, makes it an offense for any 
one to apply for iiaturallzation in a flctitious or assumed name. Held, 
that where petitioner, whose real name was Isaac Brody, iiled a déclara- 
tion of intention to become a citizen as Isaac Boorvis, he could not be 
allowed to amend his pétition, but was required to file a new déclara- 
tion in liis riglit name. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 13&-145; Dec. 
Dig. § 68.*] 

In the matter of the appHcation of Isaac Boorvis for naturalization. 
On appHcation for amendment of record. Denied. 

Geo. Furst, of Newark, N. J., for petitioners. 
Henry A. Wise, U. S. Atty. 

WARD, Circuit Judge. Isaac Brody, whose mother's maiden name 
was Chaie Boorvis, came to this country in February, 1906, using a 
steamship ticket which had been sent to him in Russia by his uncle, 
Morris Boorvis, in which he was described as Isaac Boorvis. He has 
for the past three years hved with his family in Newark, N. J., do- 
ing business under his real name of Isaac Brody. 

May 20, 1909, he filed his déclaration of intention to become a citi- 
zen in the Circuit Court of the United States for this district in the 
name of Isaac Boorvis, being advised to do so in order that the time 
of his arrivai could be established by référence to the records of the 
Immigration Bureau. 

In March of this year he filed a pétition in the court of common 
pleas of the county of Essex, state of New Jersey, asking to be made 
a citizen under his real name of Isaac Brody. 

Section 6 of the act of June 29, 1906 (34 Stat. 598, c. 3592 [U. S. 
Comp. St. Supp. 1911, p. 532]), empowers the court to make a decree 
changing the name of the alien, but the court refused to do so until 
his original déclaration of intention had been amended. 

If the error in the original déclaration had been clérical, or had 
been innocent, I think it would be within the power of the court to 
amend it, so as to make it speak the truth. The difficulty is that sec- 
tion 76 of the Pénal Lâw (Act March 4, 1909, c. 321, 35 Stat. 1102 
[U. S. Comp. St. Supp. 1911, p. 1611]) makes it an offense for any 

•For other cases see same topic & § number in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
205 F.— 26 
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one to apply for naturalization in a fictitious or assumed nanie. In 
view of this statute, I think the petitioner must be left to make a new 
déclaration in his right name. 
The motion is denied. 



jVOON V. GEM IRR. DISÏ. 

(District Court, D. Idaho, S. D. May 23, 1913.) 

VVaters and Wateb Coueses (§ 228*) — Irrigation District — Quasi Munici- 
pal Corporation — Négligence of Officbrs' — Liabilitt. 

Rev. Codes Idaho, §§ 2372-2443, provide for irrigation and government 
of irrigation districts embracing lands susceptible of one mode of irriga- 
tion from tlie cominon source; the burden of eonstructing and main- 
tainlng the requisite irrigation works being equltably apportioned to 
the several parcels of land ineluded in tlie district, and the sole purpose 
being to irrigate the lands embraced therein. Held that, though sucb 
an irrigation district is a quasi municipal corporation, it is not such in 
the sensé that it is not legally responsible for the négligence of its of- 
ficers; and hence where a private person was injured by receiving an 
eleetrlc shock, due to the négligence of such offleers in falllng to in- 
stall lightulng arresters in a private téléphone System maintained for 
its own convenience, it was liable. 

[Ed. Note. — l'or other cases, see Waters and Water Courses, Dec. Dig. 
§ 228.*] 

At Law. Action by Ethel M. Noon against the Gem Irrigation Dis- 
trict. On demurrer to complaint. Overruled. 

B. A. Cummings, of Sait Lake City, Utah, and Hawley, Puckett & 
Hawley, of Boise, Idaho, for plaintiff. 

John C. Rice and Thompson & Buckner, ail of Caldwell, Idaho, and 
Wyman & Wyman, of Boise, Idaho, for défendant. 

DIETRICH, District Judge. The plaintiff allèges that through dé- 
fendants carelessness in failing to install lightning arresters in a pri- 
vate téléphone system, which it maintains for its own convenience, 
she sustained personal injuries due to a severe electric shock, and she 
prays for $10,000 damages. By its demurrer the défendant objects 
that the complaint f ails to state a cause of action ; its argument being 
that, inasmuch as it is a "quasi municipal corporation," it cannot be 
held legally responsible for the négligence of its officers. 

The act under which it was organized and exists constitutes title 14 
(sections 2372-2443) of the Idaho Revised Codes, and is similar in its 
provisions to what is commonly referred to as the "Wright Act" in 
California. In gênerai it provides for the organization and govern- 
ment of districts embracing lands susceptible of one mode of irriga- 
tion from a common source; the burden of eonstructing and main- 
taining the requisite irrigation works being equitably apportioned to 
the several parcels of land ineluded in the district. The sole purpose 
of such a district is the irrigation of the lands embraced therein. 

It is to be conceded that, in harmony with the prevailing rule in 
'California, it is settled by the repeated décisions of the highest court 

'For other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the state that such organizations in Idaho constitute a species of 
public or quasi municipal corporations. Hertle v. Bail, 9 Idaho, 193, 
72 Pac. 953 ; City of Nampa v. Nampa Irrigation District, 19 Idaho, 
779, 115 Pac. 979; Pioneer Irrigation District v. Walker, 20 Idaho, 
605, 119 Pac. 304; Colburn v. Wilson et al. (Idaho) 130 Pac. 381. 
But by this rule the précise question under considération is not neces- 
sarily foreclosed. Admittedly there is no express statutory provision, 
either imposing liability upon public corporations for the négligence 
of their officers, or exempting them theref rom. Nor is there any déci- 
sion of the Suprême Court of the state establishing any gênerai rule 
upon the subject, or directly or indirectly passing upon such a ques- 
tion in its relation to an irrigation district. In Davis v. Ada County, 
5 Idaho, 126, 47 Pac. 93, 95 Am. St. Rep. 166, it is held that counties 
are exempt from liability on account of the négligence of their offi- 
cers; but, upon the other hand, such liability is declared to rest upon 
cities and villages. Carson v. City of Genesee, 9 Idaho, 244, 74 Pac. 
862, 108 Am. St. Rep. 127; Village of Sandpoint v. Doyle, 11 Idaho, 
642, 83 Pac. 598, 4 L. R. A. (N. S.) 810; Eaton v. City of Weiser, 
12 Idaho, 544, 86 Pac. 541, 118 Am. St. Rep. 225. 

Furthermore, it is clear that in characterizing irrigation districts as 
public corporations, or public quasi corporations, or quasi municipal 
corporations, the Suprême Court has not advisedly employed the lan- 
guage for the purpose of classifying them with public corporations, 
such as counties, as distinguished from municipal corporations, such 
as cities and villages. Apparently the terms are used indiscriminately, 
without any thought of such distinction. For instance, in Pioneer 
Irrigation District v. Walker, supra, after enumerating the powers and 
characteristics of an irrigation district under the law, the court says: 

'■ * * * And where every niaterial and essential élément of a piihlic 
corporation, such as cities, toivns, and villages, is given such district, such 
district certainly becomes a public corporation, and is a political subdivision 
of the state. If, then, an irrigation district is a political subdivision of the 
state, similar in kind and character to a comUn or cita in its gênerai form 
of goverhnient, and is a quasi municipal corporation, then there can be no 
question but that the provisions of the Constitution in relation to the quali- 
fication of voters within such district are applicable," etc. 

Surely there is hère manifest no intent to distinguish between the 
légal status of counties and that of cities and villages, or to put irriga- 
tion districts in the one class rather than the other. 

Moreover, it will be found upon an examination of the Idaho cases 
that in àll instances except one (City of Nampa v. Nampa Irrigation 
District) theré were involved no questions of the status of an irriga- 
tion district, or its rights and responsibilities in relation to third par- 
ties, but only questions touching the manner of its organization and its 
govèrnmênt and control. In the main, such litigated controversies 
hâve arisen out of the opération of those provisions which prescribe 
the manner in which élections shall be held, in connection with 
the organization of the district, or the issuance of bonds, or the sélec- 
tion of officers, and douibtless such questions are to be viewed in the 
light of principles which apply to political élections, because in that 
respect there is a substantial similarity between irrigation districts 
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and governmental subdivisions like counties and cities; but beyond 
that feature the analogy does not extend. It would be a mistake to 
conclude that, because by law its élections are in form assimilated to 
those in subdivisions of a political character, an irrigation district is 
essentially a political unit. Only in the most reniote sensé can it be 
said to exercise any governmental functions, or to sustain any rela- 
tion to the political System of the state. Primarily it is brought 
into existence and maintained for the purpose of ministering to 
the pecuniary benefit of private persons holding irrigable lands 
within its territorial limits. Doubtîess it contributes to the public 
good in that, through it, the material resources of the state are de- 
veloped; but such indirect benefit, to a greater or lesser degree, 
also- flows from the construction of a railroad or the building of a 
private ditch. So far as the controlling purpose and object are 
concerned, no distinction can be made between a district of this char- 
acter and a community served exclusively by an irrigation System 
constructed under the Carey Act, where the operating company is 
made up entirely of members or stockholders, who are the owners 
and tillers of the soil to which the water is applied. In ail essential 
respects the purposes and accomplishments of the one are quite as 
public as those of the other, and it is difficult to see why one corpora- 
tion in charge of such a public use should be put into a more favored 
class than another corporation in charge of the same public use. It 
is doubtîess true that gênerai language is used in some of the décisions 
implying a différent view ; but such language must be understood in 
the light of the questions under considération, which, as already stated, 
hâve in the main pertained to the organization and government of the 
district, and not to the relations between the district and third per- 
sons. 

In City of Nampa v. Nampa Irrigation District, 19 Idaho, 779, 115 
Pac. 979, the only case involving the relations of such a district to 
third persons, the following pregnant language is uised : 

"An irrigation district is a public quasi corporation, organized, however, 
to conduct a business for the private benefit of the owners of land wlthln 
Its limits. They are the members of the corporation, control its affairs, and 
alone are beneflted by Its opérations. It is, in the administration of its busi- 
ness, the owner of its System in a proprletary rather than a public capaclty, 
and must assume and bear the burdens of proprletary ownershlp." 

If, as we are bound to do, we take this expression of the highest 
court of the state as a correct interprétation of the local law, and if, 
therefore, the défendant was organized to conduct a business for the 
private benefit of the owners of land within its limits, and if, in the 
administration of its business, it "must assume and bear the burdens 
of proprietary ownership," it is difRcult to see how it can escape re- 
sponsibility for the négligence of its agents and employés, which, un- 
der the common law, is one of the burdens of proprietary ownership. 
In reality there is no analogy between a county, organized, as it is, 
"for the discharge of public duties in the administration of civil 
government," and holding, as it does, its property in a public, and 
not a proprietary, capacity, and an irrigation district; and surely 
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no substantial reason can be given for holding a village organization 
responsible for the négligence of its officers, and exempting an irriga- 
tion district therefrom. If for the moment we abandon the effort to 
make applicable the précédents where counties are held exempt and 
those where cities and villages are held liable, and put aside empty 
names and légal formulœ, and, in the light of existing industrial con- 
ditions, appeal to reason only, vvhat should the answer be? 

An irrigation district is fully empowered by law to manage its own 
affairs, and to sélect its own officers and agents for that purpose. The 
whole matter is entirely in the hands of the parties pecuniarily inter- 
ested, and they may sélect careful and compétent agents, or those 
who are careless and incompétent. The défendant is clothed with the 
right of eminent domain. It may acquire and hold property of great 
value; its resources are ample. Power is conferred upon it of levying 
and collecting assessments or dues from its members, or from the 
lands irrigated, to cover maintenance and ôperating charges. It may 
meet an obligation of this character and equitably apportion the bur- 
den thereof to ail who profit by its activities. It is authorized to take 
from its natural channel, where it flows without menace to any one, 
the public water of the state, and place it in artificial channels, where, 
if they are not properly constructed and maintained, it becomes the 
source of constant péril to contiguous and adjacent property. And 
yet, if the rule for which the défendant contends is recognized, it 
may not only escape liability for the claim hère under considération, 
but for the damage which may at any moment overwhelm the f armer 
as a conséquence of the négligence of agents which it alone has the 
power to employ and discharge. It may not enter upon private land, 
and take a right of way for its canals and ditches, without first duly 
compensating the owner ; but, if the view hère urged obtains, it may, 
after constructing such canals and ditches, flood adjacent lands with- 
out liability, or, through the carelessness of its officers and employés, 
water may be permitted to escape from its canals and destroy the 
growing crops of its own members, and they be left remediless. 

It is of no avail to say that a légal responsibility might rest upon 
such négligent officers or agents individually. It is not to be presumed 
that the particular individual chargeable with the négligence in any 
given case wonld possess such financial responsibility as to make that 
remedy of any practical value. As well might we relegate the in- 
jured rail way passenger to an action against the négligent engine 
driver, instead of holding the corporation responsible. I can see no 
reason why, in a case of this character, or in the supposed case where 
a farmer's crop is ilooded and destroyed by the négligent breaking 
of one of the defendant's ditches, the industry, instead of the indi- 
vidual or society at large, should not bear the loss. If, as sometimes 
happens, it should turn out that the plaintiff hère has, by reason of her 
in jury, been whoUy disaDled, and has therefore become dépendent, 
it is only fair that those who profit by the enterprise out of which 
the accident grew should assume the burden, rather than the gênerai 
public. 
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But, however that may be, in the absence of a clear expression of 
the législative intent, or a controlling décision by the Suprême Court 
of the State so construing the law, I am unwilling to extend to such 
an organization the benefit of a rule which I am inclined to think is,. 
under modem conditions, extremely harsh and of doubtful wisdom, 
even when applied to public quasi corporations like counties, created 
and maintained, as they are, merely as governmental agencies. In 
view of the fact that the primary purpose of an irrigation district is 
private profit to its members, I cannot think that it vvas the intention 
of the Législature to exempt it from this responsibility. Enjoying 
the rights and benefits of proprietary ownership, it should not be re- 
lieved from the burdens thereof. 

The demurrer will therefore be overruled. 



In re RIFF. 
(District Court, E. D. Arliansas, W. D. May 19, 1913.) 

1. Parent and Child (§ 16*J — Emancipation of Child. 

Emancipation of an infant is express if witli ttie consent of the parent 
tlie infant's disabilities are removed by the judgment of a court of com- 
pétent jurisdiction, as authorized by Kirby's Dig. Ark. § 1309, or if made 
by a contract for a valuable considération, and Is Implled if the parent 
has discharged himself of his obligation to support the infant by deny- 
ing Mm a home and forcing hlm to labor abroad for his living, or glves 
or sells him his time. It may also be implied when the parent allows 
the child to make his own contracts and collect and obtain his wages. 

[Ed. Note.— For other cases, see Parent and Child, Cent. Dig. §§ 165- 
175; Dec. Dig. § 16.*] 

2. Parent and Child (§ 16*) — Implied Emancipation — Bevocation. 

An implied émancipation, as between parent and child, is executory 
and revocable. 

[Ed. Note. — For other cases, see Parent and Child, Cent. Dig. §§ 165- 
175; Dec. Dig. § 16.*] 

3. Contracts (8 75*) — Considération. 

Where a party merely does that which in law he is bound to do, he 
cannot demand any addltional considération therefor ; and if he obtains 
an additlonal promise from the other party it is nudum pactum and un- 
enf orceable. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 273-285 ; Dec. 
Dig. § 75.»] 

4. Bankbuptcx (§ 314*) — Claimb — Wagks of Child — "Emancipation." 

Where a father, engaged in business, employed his minor son as chief 
clerk at a salary of $100 a month, and the son paid his mother for 
board and lodglng $6 a week, but lived with the father as a member of 
his family, there was no such "émancipation" as would entitle the son 
to enforce a claim for wages unpaid against the father's estate in bank- 
ruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 469-^73, 
478*. 483-487, 489, 490 ; Dec. Dig. § 314.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2348, 2349.] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In Bankruptcy. In the matter of bankruptcy proceedings of H. D. 
Riff. On claim of Sol Rifï for wages. The référée disallowed the 
daim, and claimant applies for review. Approved. 

The claimant, Sol Rifl, presented a claim agalnst tlie estate of the bank- 
rupt for the sum of $257, balance alleged to be due hlm for services as elerk 
of the bankrupt for three months next preceding the adjudication in bank- 
ruptcy. The only testimony offered was that of the claimant and the bank- 
rupt, his father. The facts as establlshed by the évidence are that the 
claimant is a minor, 20 years of âge, and that the bankrupt is his father; 
that for the last several years he was employed as a clerk by his father, 
who was engaged in the mercantile business in Argenta, Ark., with the ex- 
ception of about six months, durlng whlch tlme he was employed as a trav- 
eling salesman by another flrm ; that during ail the tlme he was in the em- 
ploy of his father he lived with his parents; that when he was flrst em- 
ployed he received $15 a week for his services, but the last few months, 
the head clerk of his father having left, he was advanced to that position 
iit a salary of $100 per month, the same salary which was paid to the former 
■clerk; that during the time his wages were $15 a week he paid $5 a week 
to his mother for his board and lodging, and when his wages were raised 
to $100 per month he paid her $6 a week therefor ; that about three years 
ngo he subscribed for some stock in a building and loan association, paying 
$10 a month on the same out of his wages, the stock being taken in the 
uame of his father "as trustée," but without deslgnating the claimant as 
the cestui que trust. The claimant also testified that he kept a deposlt ac- 
■count in one of the banks of Argenta ; that until the last three months 
prier to the bankruptcy proceedings he was paid his wages regularly, but 
the last three months, owlng to duU business, his father was unable to pay 
hlm his wages when due, and he only drew during that time the sum of 
$43, leaving a balance of $257 due him. The books were kept by the claim- 
ant, but they fall to show any account of his. Thls he explalns by statlng 
that while he was working for weekly wages he was paid every Saturday 
night, as were the other clerks, and that when he commenced working for 
$100 per month he would draw money as he needed It to pay his board and 
other expenses, including the building and loan assessments, and put a cash 
ticket in the drawer, and at the end of the month he would be paid his sal- 
ary, less the amounts drawn by hlm during the month as shown by thèse 
cash tickets. 

There was no évidence to show that his disabiUties as a minor had ever 
been removed in conforuiity with the lavvs of the state of Arkansas, nor 
that he was emancipated by any agreement or contract in writlng; but he 
relies on the oral agreement he made with his father that he was to be 
paid wages for his services as before stated. The référée disallowed the 
claim, upon the ground that the agreement with his father was nudum pac- 
tum, and the claimant now asks for a review of the order made by the ref- 



J. A. Corner, of Little Rock, Ark., for claimant. 
J. A. Tellier, of Little Rock, Ark., for trustée. 

TRIEBER, District Judge (after stating the facts as above). As 
this is a claim against the bankrupt's estate, it must be one which 
could be recovered in an action against the father, if bankruptcy had 
not intervened, and it must not be fraudulent against his father's cred- 
itors ; the trustée representing the interests of both the bankrupt and 
the creditors. 

The law is well settled that it is the duty of the parents to provide 
for the maintenance of their children while under âge, and, as a re- 
ciprocal duty, the services of the child, during his minority, belong 
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10 the parents, including the earnings of the child. It is equally well 
settled that a parent may emancipate his infant chiklren, and they are 
then authorized to collect for their services rendered to strangers. 
That the émancipation may be either express or impHed is conceded 
by counsel for the trustée, leaving the only question involved whether, 
upon the facts as hereinbefore stated, an infant can recover, under 
an oral agreement, for services rendered his parent while hving under 
his roof, although paying for his board and lodging out of wages 
paid him by his father. 

[1] The émancipation is express if, with the consent of the parent, 
the disabihties of the infant are removed by the judgment of s- court 
of compétent jurisdiction, as provided by the statutes of Arkansas 
(section 1309, Kirby's Digest of the Statutes of Arkansas), or if made 
by contract for a vahiable considération, and, if the latter, is as ir- 
révocable as any other contract. Abbott v. Converse, 4 Allen (Mass.) 
530. It is implied if the parent has discharged himself of his obliga- 
tion to support the child by denying him a home and forcing him to 
labor abroad for his living, or gives or sells him his time. Nightingale 
v. Withington, 15 Mass. 272, 8 Am. Dec. 101 ; Whiting v. Earle, 3 
Pick. (Mass.) 201, 15 Am. Dec. 207; Morse v. Welton, 6 Conn, 547, 

16 Am. Dec. 73; Beaver v. Bare, 104 Pa. 58, 49 Am. Rep. 567; 
Watson V. Murray, 54 Ark. 499, 505, 16 S. W. 293. It may also be 
implied when the parent allows the child to make his own contracts 
and collect and retain his wages. Fairhurst v. Lewis, 23 Ark. 435 ; 
Vance v. Calhoun, 77 Ark. 35, 90 S. W. 619, 113 Am. St. Rep. 111; 
Biggs V. St. L., I. M. & S. Ry. Co., 91 Ark. 122, 120 S. W. 970; 
Robinson v. Hathaway, 150 Ind. 679, 50 N. E. 883. 

As there is no express émancipation in this case, but only an implied 
one, the question is whether that is sufficient to justify a recovery when 
the services were performed for the parent; the minor at the time 
living with his parents, but paying for his board out of the wages paid 
him by the parent. The authorities on this question are conflicting, 
but an examination of the reasoning upon which the conflicting déci- 
sions are based will aid in reaching a correct conclusion. As there is 
no question of rights of third parties, dépendent upon the contract 
of the minor, involved in this case, it is unnecessary to consider the 
effect of a revocation of an implied émancipation in a case of that 
nature. 

[2] It is well settled that an implied émancipation, as between par- 
ent and child, is merely executory, and therefore is revocable. Clark 
V. Fitch, 2 Wend. (N. Y.) 459, 20 Am. Dec. 639; Stovall v. Johnson, 

17 Ala. 14; Dowell v. Applegate (C. C.) 15 Fed. 419. In Stovall v. 
Johnson it appeared that the father permitted his minor son to culti- 
vate certain land for his own benefit, and it was held that such a 
promise was revocable. The court held : 

"It appears to me that if a father, without any considération, or mere].y 
In considération of natural love and affection, émancipâtes liis son in this 
way, still retaining him in his house as one of his family, the émancipation 
is a nullity and may be revolced at pleasure. It would be hard upon tlie 
fatlier if it were not so, slnce he is legally responsible for liis support, and 
morally responsible for the parental control due to his son. The father's 
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promise to glve the son his time, or his gift to hls son of a portion of 
tlie tlnie of liis minority, Is executory in Its very nature untll tlie time lias 
fully elapsed, and in ttie meantlme the fattier may revoke it at pleusure ; 
certainly so, if tlie son remains in tlie father's famlly. * * * As tlie 
fattier may effectually deprive tlie son of the fruits of his labor, it would 
seem to follow that he may take them to hlmself under his gênerai right to 
his Sion's services." 

In Tuite V. Tuite, 72 N. J. Eq. 740, 66 Atl. 1090, the children 
clairoed that they had been promised by their mother a partnership 
m the business, in considération of their services, and it was held by 
Vice Chancelier Garrison that: 

"If they worked for her [the mother] under her direction • » * they but 
did their duty to her, and there Is tberefore no possibility of Importing any 
considération into any such agreement as they allège was made." 

In Dowell v. Applegate, supra (Sawyer, Circuit Judge; Deady, 
District Judge, concurring), the same question arose; creditors at- 
tacking the conveyance made to his children, who were minors, for 
services rendered to the parent, upon the ground that such conveyance 
was voluntary, and therefore void as against creditors. The court 
said: 

"The only considération was a promise of a father to hls several children 
that if they would remain at home with hlm, and work on the farm until 
they should, respectively, become of âge, or marry, he would do by them 
as he had done by the older brothers — convey to them a part of his lands, 
putting them ail upon an equality, without agreelng to convey any spécifie 
tract. Their remaluing wltlî him was nothing more than they were bound 
to do under the law. They therefore neither gave nor promised any con- 
sidération." 

In the note to that case by Professer Ewell a number of authorities 
are cited on the proposition that : 

"Services rendered by minor children to parents do not constitute a vai- 
uable considération for a conveyance by the parents to the children." 15 
Fed. 427. 

[3] It is also a well-recognized principle of law that when a party 
merely does that which by law he is obligated to do he cannot demand 
any additional considération therefor, even if he obtained a promise, 
as the law will regard it as nudum pactum and will not lend its pro- 
cess to aid in the wrong. Lingenfelder v. Wainwright Brewing Co., 
103 Mo. 578, 15 S. W. 844; Main Street Co. v. Los Angeles Co., 
129 Cal. 301, 61 Pac. 937; Goldsborough v. Gable, 140 111. 269, 29 
N. E. 722, 15 L. R. A. 294; Ayres v. Chicago, etc., Ry. Co., 52 lowa, 
478, 3 N. W. 522; Wescott v. Mitchell, 95 Me. 377, 50 Atl. 21 ; Rail- 
way Co. v. Grafton, 51 Ark. 504, 11 S. W. 702, 14 Am. St. Rep. 66; 
Vanderbilt v. Schreyer, 91 N. Y. 392; Carpenter v. Taylor, 164 N. Y. 
171, 58 N. E. 53; Alaska Packing Ass'n v. Domenico, 117 Fed. 99, 
54 G. C. A. 485. 

[4] The only évidence introduced is that of the father and son, and 
froiti the nature of the case it is almost impossible for the trustée or 
the creditors to adduce évidence to the contrary. To permit a recov- 
ery iti sûch a case would enable insolvent debtors to use their children 
as a cover to defraud their creditors. Whenever acts of parties are 
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of a nature that, if permitted, would open the doors to fraud, the law 
will treat them as frauds at law, regardless of the intention of the par- 
ties. Robinson v. Elliott, 22 Wall. 513, 525, 22 L,. Ed. 758. 

The authorities holding that such contracts are vahd and enforceable 
hâve been carefuUy examined, and, although some of them are by 
courts of the highest standing, the grounds upon which they are based 
do not appeal to the court as sound or convincing. 

The order of the référée disallowing the claim is approved. 



GUNDALL et al. v. MANHATTAN RY. CO. et al. 
(District Court, S. D. New York. May 21, 1913.) 

1. Courts (§ 280*) — Fédéral Courts — Jubisdictional Question — Déter- 

mination. 

Silice every court shoulcl be as .iealoiis of any uuwarrantable enlarge- 
inent of jurlscliction as of an attaek on its lawful powers, a fédéral court 
will sua sponte, détermine a question of Us own jurisdiction, though not 
raised by couiisel for either party. 

lEd. Note.— i'or other cases, see Courts, Cent. Dig. §§ 816-818; Dec. 
IJig. § 280.*] 

2. Courts (§ 282*) — Fédéral Courts — .Iurisdiction — Oonstitutional Ques- 

tion. 

The Court of Apr>eals of New York having for a long period sustained 
actions by property owners for injuries sustained by the construction of 
an elevated railroad in tlie street in front of their premlses, and held 
that the right of action for such damages could not be tolled by pre- 
scriptive title, initia ted by or restlng on an original entry on such ease- 
nients In subordination to the abutting owner, and having afterwards 
overturned sucli rule, and held that persons before whose premlses such 
railiottds had been in opération for more than 20 years without having 
sued were deprived by prescription of any right to recover for fee de- 
pi-eciation and rental loss, an allégation that such latter holding con- 
stitutcd an unconstitutional deprivation of the landowner's property 
rights was insufficient to confer .Iurisdiction on a fédéral District Court 
of such a case arislng between citizens of the sanie state, on the theory 
that the case was one arlsing under the Constitution of the United States, 
since it could not be said that the state courts would agaln foUow the 
la ter décisions in case plaintiff's suit was presented to them, or, if they 
did, that the décision would be sustained on a wrlt of error to the Su- 
prême Court of the United States. 

[Ed. Note.— For other cases, see Courts. Cent. Dig. §§ 820-824; Dec. 
Uig. § 282.*] 

In Equity. Bill by Rosa Gundall, individually and as administratrix, 
and others, against the Manhattan Railway Company and others. On 
final hearing. Bill dismissed. 

.\11 parties to this bill are citizens of New York, and the sole ground of 
.inrisdieàon asserted is that the case is one ari.sing under the Constitution of 
the United States. Complainants hâve succeeded to the title of Daniel Gun- 
dall, deceased, in certain preniises on Second avenue, in this city. Gundall 
bought eight years after the Manhattan Railway Company began to operate 
the Second Avenue ïîlevated Railway. 

It is asserted (and may be adniltted for purposes of argument) that the 
existence and opération of the elevated road conferred upon the owner of 

Tor other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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^aid pretDlses a good cause of action for dépréciation of fee value and loss 
of rental, of tlie klnd long famlliar to the courts of the state slttlng In thls 
city. :Nelther Gundall nor thèse complainants ever brouglit such suit in 
ilie state courts. ïliis action (begun July 21, 1909) is the flrst assertion of 
jiny cause of action against the elevated roads by thèse complainants or their 
Ijredeeessor in tltle. The reasons actuatlng suit In the United States court 
ma y be thus stated: 

(1) In 1888, when Gundall purchased this property, It was the settled law 
of the state that abutting owners were entltled to damages for the appropria- 
tion of easements by elevated railroads erected in and on the streets. 

(2) It was also then such law that the right of action for such damages 
could not be tolled by prescriptive title, initiated by or resting on an original 
entry on sald easements in subordination to the abutting owner. 

(3) It was likewise then such law that the building and opération of the 
elevated railway in Second avenue constituted an entry upon the easements 
of abutting owners, in subordination as aforesaid. 

(4) Long subsequently, and in or about Juue, 1906, the Court of Appeals 
of New York in the case of Hindley v. Manhattan Ey. et al., 185 N. Y. 335, 
78 N. E. 276, overturned the settled law aforesaid, and held in substance 
that persous before wliose premises the elevated roads had been in opération 
for more than 20 years without suit brought were deprlved by prescription 
of any right of recovery for fee dépréciation and rental loss. 

(5) Easements of light, air, and access were and are property, and the dé- 
cision in the Hindley Case In etïect deprlved complainants (among others) 
of such property without compensation by reversing the settled law of New 
York (as evidenced by previous décisions of the same court), under which 
law no prescriptive title to said easements could be aequired under the cir- 
cumstances shown in the lilndley Case and by the évidence herein. 

Complainants, being advised in 1909 that they would certainly be defeated 
in the state courts, solely because the .Second Avenue Elevated Railway had 
then been in opération before their premises for nearly 29 years, brought this 
action. Counsel now assert "the only redress open to complainants was by 
suit in equity in this court." 

Vincent P. Donihee, of New York City, and Joseph W. Bailey, of 
Washington, D. C, for complainants. 

J. Osgood Nichols, of New York City, for défendants. 

HOUGH, District Judge (after stating the facts as above). [1] 
When novel litigation is presented the iirst question is that of juris- 
diction, a question which remains pertinent in ail appellate tribunals 
and one to be decided whether dwelt upon by counsel or not. It is 
the duty of every court to be as jealous of any unwarrantable en- 
largement of jurisdiction as of an attack upon its lawful powers. 

[2] That this case is novel is admitted; it being an attempt to 
transfer to the United States courts sitting in New York City a class 
of litigation of which the state tribunals bave hitherto enjoyed an 
unenvied monopoly. The avowed légal basis of suit is the doctrine 
of Gelpcke v. Dubuque, 1 Wall. 175, 17 L. Ed. 520, as applied in 
Muhlker v. Harlem R. R., 197 U. S. 544, 25 Sup. Ct. 522, 49 L. Ed. 
872, and the proposed method of application is exactly stated in the 
dissenting opinion of Holmes, J. (197 U. S. at page 573, 25 Sup. Ct. at 
page 529, 49 L. Ed. 872), where he said: 

"I ask myself what bas happened to eut down the power of the * * « 
courts [of New York] as against [the] Constitution [of the TJnlted States] 
at the présent day. So far as I know the only thing which bas happened 
is that they hâve decided the elevated railroad cases, to which I hâve re- 
terred. It is on that ground alone that we are asked to review the deci- 
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sloiis of the Court of Appeals upoii wliat otherwise would be purely a mat- 
ter of local law. In, other wordis, we are asked to extend to the présent 
case the princlple of Gelpcke v. Dubu(iue, supra." 

It is true that the action against which Justice Holmes protested wai 
taken by a majority of the court, but it does net necessarily follow 
that what can be donc by the Suprême Court of the United States 
upon appeal duly taken from a state tribunal can also in substance 
and efifect be done by a national trial court. Yet that is what com- 
plainants ask — and herein lies the novelty of the présent application. 
The complainants were presumably advised (1) that if they sued in 
the state courts they would be beaten on the authority of the Hindley 
Case, supra; and also (2) that if, when so beaten, they appealed to the 
Suprême Court of the United States, they would there procure relief. 
They certainly brought this suit, and pray a decree in favor of 
citizens of New York, declaring in effect that the judgment in the 
Hindley Case amounts to an unconstitutional infringement of the 
rights of parties who never appealed therefrom, as well as of ail other 
persans (including thèse complainants) similarly situated. 

The political conséquences of such a doctrine are both amazing and 
alarming, and are not to be accepted unless acceptance is compelled 
by décisions of the highest authority. Let it be assumed (but not de- 
cided) that the Hindley décision does constitute an unlawful invasion 
of the rights of certain property owners; then the institution of this 
suit is an assumption that the Court of Appeals having (of course in- 
advertently) niade an unconstitutional décision, will never retract the 
same nor correct its own error. Such an assumption as this is whoUy 
unwarranted, for, as bas been often said, state courts are not only 
compétent to consider fédéral or constitutional ciuestions, but it is 
their duty to do so. Missouri Pacific Ry. v. Fitzgerald, 160 U. S. 583, 
16 Sup. Ct. 389, 40 L. Ed. 536. 

In short, thèse complainants do not présent a case arising under 
the Constitution of the United States, because they bave not been, and 
non constat they never will be, injured. They bave never presented 
their rights to the courts of New York; if they had done so, it might 
well be that upon due argument of their constitutional claim it would 
hâve been allowed by the state tribunals. Nor can it be assumed that 
the défendants if sued in the state courts would hâve set up the dé- 
fense of prescription. 

Constitutional questions do not "arise" in the statutory sensé when 
injury can resuit only from a defendant's pleading in a certain way in 
a suit never brought and a court's making a certain décision on a point 
never presented. The fact that the décision in the Hindley Case does 
not necessarily deprive thèse complainants of any rights is enough to 
produce great similarity between this litigation and Shreveport v. 
Cole, 129 U. S. 36, 9 Suip. Ct. 210, il L. Ed. 589. The political con- 
sidérations above referred to are suggestive of the situation which 
produced a déniai of jurisdiction in McCain v. Des Moines, 174 U. 
S. 168, 19 Sup. Ct. 644, 43 L. Ed. 936. 

Finally, let it be admitted that if jurisdiction hère rested on diverse 
citizenship, and the constitutional cpiestions were incidentally raised, it 
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would be the duty of this court to dififer from the décision in the 
liindley Case on constitutional grounds alone. (Gelpcke v. Dubuque, 
sapra, a case which began in the United States Circuit Court for the 
District of lowa.) But when thèse complainants leave their natural 
forum and hang jurisdiction in this court upon the proposition that 
the State courts are sure to go constitutionally wrong, they bring 
themselves within Défiance Water Co. v. Défiance, 191 U. S. 193, 24 
Sup. Ct. 67, 48 L,. Ed. 140, where Fuller, C. J., said: 

"The proposition is wholly untenable that, before the state courts in which 
a case is properly pending can proceed to adjudication in the regular and 
orderly administration of justice, the courts of the United States can Ije 
called on to interpose on the ground tliat the state courts might so décide 
as to render their final action unconstitutional." 

This I consider conclusive, for though the Suprême Court did hold 
that what complainants objected to was not necessarily unconstitu- 
tional, it also denied jurisdiction in the Circuit Court, even assum- 
ing tmconstitutionahty. In the Défiance Case jurisdiction was as- 
serted because a certain temporary injunction might be made per- 
pétuai by the state court issuing it. If no jurisdiction existed there, 
though if something were done in a pending suit, the resuit woidd be 
unconstitutional ; a fortiori, it is not enough to confer jurisdiction 
hère to assert that if complainants had sued in a state tribunal they 
would bave been defeated on the authority of an erroneous décision 
in another case. 

Since the bill must be dismissed for lack of jurisdiction, the decree 
will not carry costs. Défiance Water Co. v. Défiance, supra ; Citi- 
zens' Bank v. Cannon, 164 U. S. at page 324, 17 Sup. Ct. 89, 41 L. 
Ed. 451. 



In re A. MUSICA & SON. 
(District Court, B. D. Louisiana. May 2T, 1913.) 

No. 1,765. 

1. BAKKRUPTcy (§ 1.36*) — Courts of Diffebent Districts — Ancillart Juris- 

diction. 

Where bankrupts absconded from New Yorli, where original bankruptcy 
proceedlngs were instltuted, and were arrested in New Orléans, where 
large sums of money belonglng to the bankrupts' estate were found in 
their possession, the fédéral District Court of Loul.siana had ancillary 
jurisdiction to ald a receiver appointed by the court of original jurisdic- 
tion to recover the money, as provided bv Kiinkr. Act July 1, lh9S, c. 
541, § 2, subd. 20, 30 Stat. 545, 546 (U. S. Comp. St. 1901, p. 3421), as 
amended by Act Cong. June 25, 1910, c. 412, § 2, 36 Stat. 8:î9 (U. S. Comp. 
St. Supp. 1911, p. 1491). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

2. Bankruptcy (§ 114*) — Effect — Duty to Return Property. 

Where bankrupts absconded wlth large sums of money belonging to 
their estate, anu on being arrested the money was taken from them by 
an unlawtul search and seizure, the court for that reason was not re- 
quired to order it returned to them as against an application by their 

•For other cases see same topie & § numeer in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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receiver in baukruptcy that it be turned over to Min, slnce It would be 
the duty of the court, after orderlng the money returned to the bank- 
rupts, to Immediately order them to repay it to ttie receiver. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. §§ 164-166; 
Dec. Dig. § 114.*] 

3. Bankbuptcy (§ 114*) — Kecovery of Funds — Attorneys roB Bankbupt — 

Fées. 

Where baukrupts, after absconding wltli large sums of money belong- 
ing to tlielr estsite. wpre arrested aiid brought before a court of aiicil- 
lary bankruptcy jurisdiction, where the money was ordered paid over to 
their receiver in bankruptcy, asslsnnients thereof made to their attor- 
neys would not be reeognized, nor would the court of anclUary jurisdic- 
tion allow fées to sucli attorneys ont of the part of the fund payable to 
the receiver, but would leave the détermination of their right to fées to 
the court of original jurisdiction. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 164-106; 
Dec. Dig. § 114.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of A. 
Musica & Son. Ancillary proceedings by Ezra P. Prentice, as re- 
ceiver, to recover money and property belonging to the bankrupts' es- 
tate. Allowed. 

Dufour & Dufour, of New Orléans, La., for trustée. 

Lazarus, Michel & Lazarus, of New Orléans, La. (David Sessler, of 
New Orléans, l^a., of counsel), for bankrupts and for themselves as 
interveners. 

W. L. Hughes, of New Orléans, La., for interveners Adams & 
Generelly. 

POSTER, District Judge. On March 19, 1913, a pétition for in- 
voluntary bankruptcy was filed in the Southern District of New York 
against the firm of A. Musica & Son, composed of Antonio and Philip 
Musica, and the individual members of same. On the same day the 
partners and Arthur Musica, another son, were arrested in New Or- 
léans and held as fugitives froni justice froni the state of New York, 
and at the same tirae a daughter of Antonio Musica, Lucy Grâce 
Musica, was held as a material witness. At the time of their arrest 
the prisoners were searched, and some $18,500 in cash was found on 
the person of Lucy Grâce Musica and some $56,000 was found on the 
person of Arthur Musica. A small amount of money, together with 
some Insurance policies and a mortgage note of $28,000, was found 
on Philip Musica, and a small amoimt of money on Antonio Musica. 
This money and property was taken by the police and turned over to 
the judge of the first city criminal court of New Orléans, before 
whom the proceedings were pending, to be held as évidence, and he 
directed the deposit of same in the New Orléans National Bank of 
New Orléans, where it now is. 

On March 20, 1913, Ezra P. Prentice was appointed receiver of 
the bankrupt firm by the District Court for the Southern District of 
New York, and on March 22, 1913, through counsel, filed ancillary 
proceedings in this court to be confirmed as receiver and to recover 
said money and property as belonging to the bankrupt estate. On 

•For other cases see same topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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April 2, 1913, Prentice filed four pétitions in this court, setting up that 
ail the money and property taken from the said prisoners was the 
property of the bankrupt firm of A. Musica & Son, and on thèse pé- 
titions rules issued on ail the above-named parties to show cause why 
the money and property should not be turned over to him. 

The firm and its members were adjudicated banltrupts on Aprii 17, 
1913. ' 

On the hearing of the case an affidavit of Arthur Musica was filed, 
admitting that ail the money found on his person, with the exception 
of $189, had been given to him by his brother Philip for safe-keeping, 
that he has no title to same, and consenting to its being turned over 
to the receiver. An afïidavit of Lucy Grâce Musica was also filed, 
admitting that ail the money found on her person, with the exception 
of $1,000 belonging to her mother, $60 belonging to her brother, and 
$1,500 belonging to herself and her sister, Louise, jointly, was given 
to her by her brother Philip, that she has no title to same, and con- 
senting to its being turned over to the receiver. 

The first city criminal court has entered an order, directing the New 
Orléans National Bank to hold the said property and money subject 
to the orders of this court. The bank is of course a nominal party. 

[1] The Musicas except to the jurisdiction of this court on the 
ground that they are not domiciled in this district and that no di- 
versity of citizenship exists. They also set up that the court has no 
power to dispose of money taken from a prisoner by search in viola- 
tion of his constitutional privilèges. 

Considering the admissions in the affîdavits mentioned, there is now 
no issue regarding the money acknowledged to belong to the bankrupt 
estate, and it must be given to the receiver. 

If any doubt existed as to the jurisdiction of this court to act sum- 
marily in aid of a receiver in bankruptcy appointed by another United 
States court, it has been removed by the addition of subdivision 20 to 
section 2 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
545, 546 [U. S. Comp. St. 1901, p. 3421]) by the amendment of 1910 
(Act June 25, 1910, c. 412, § 2, 36 Stat. 839 [U. S. Comp. St. Supp. 
1911, p. 1491]). Antonio Musica & Son were doing business in the 
Southern district of New York, and no question is raised to the juris- 
diction of that court to adjudicate them bankrupts. The filing of the 
pétition in that court constructively vested it with jurisdiction of ail 
the property of the bankrupts no matter where situated. The réduc- 
tion of the property to actual possession is a mère détail, to aid in 
which this court undoubtedly has ancillary jurisdiction, regardless of 
diversity of citizenship or amount, provided the property is found 
within the jurisdiction of this court. Acme Harvester Company 
V. Beekman Lumber Company, 222 U. S. 301-306, 32 Sup. Ct. 96, 
56 L. Ed. 208; Babbitt v. Dutcher, 216 U. S. 102-113, 30 Sup. Ct. 
372, 54 L. Ed. 402, 17 Ann. Cas. 969. 

[2] The contention that the property should be returned to the 
Musicas because they hâve been deprived of it as the resuit of an un- 
lawful search and seizure has been learnedly and interestingly dis- 
cussed by counsel, but in view of the facts and circumstances of the 
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case the argument is not persuasive. Undoubtedly this court woulf' 
hâve jurisdiction to compel the bankrupts to surrender anything in 
their possession that ought to be turned over to the receiver. 

AU the parties are before the court. They hâve appeared by able 
counsel, and their rights hâve been fuUy protected. By the plain 
provisions of the bankruptcy act, subdivision 15 of section 2 especially, 
the District Court has ample jurisdiction to make any order not in- 
consistent with equity. It should be exercised so as to facihtate the 
prompt settlement of bankrupt estâtes, and technical pleas of bank- 
rupts and their privies should be disregarded, when no injustice will 
resuit. 

It would be trifling in the extrême to require the actual custody 
of the money and other property and documents to be returned to the 
bankrupts, and to then require them to surrender it to this court on 
pain of punishment for contempt, and I can see no good reason why 
the rule should not be made absolute requiring the bank that has the 
actual custody of the money and other property to turn it over to the 
receiver. 

[3] Adams & Generelly and Lazarus, Michel & Lazarus, attorneys 
for the bankrupts, hâve intervened and ask to hâve certain fées al- 
lowed. Unquestionably the attorneys rendered valuable service to the 
Musicas, and I would award them adéquate compensation if I could 
see my way clear to do so, having due regard for the law. But the 
assignments of the bankrupts cannot be recognized, and only the 
court of original jurisdiction can allow counsel fées. In re Wood & 
Henderson, 210 U. S. 246, 28 Sup. Ct. 621, 52 L. Ed. 1046. 

There is no proof to the contrary, and therefore the afïidavits of 
Lucy Grâce Musica and Arthur Musica may be considered as true. 
It will be noted that Lucy Grâce Musica says that of the funds in 
her possession $1,500 belongs to her and her sister, Louise, jointly, 
and I will assume that they hâve an equal interest in this amount. 
Therefore there would seem to be no objection, considering the assign- 
ment to Adams & Generelly, to turn over to them $750. Arthur 
Musica also attempted to assign a large amount to Lazarus, Michel & 
Lazarus, and for the same reasons the amount of $189 may be paid 
to them. The rights of the attorneys to présent their claims for com- 
pensation in full to the trustée, to be passed on by the court of orig- 
inal jurisdiction, will be expressly reserved to them. Hon. William A. 
Bell, spécial master, will be allowed a fee of $150. 

There will be a decree accordingly. 



UNIÏKD STATES v. rORTNEUF-MAKSH VALT.EY IRR. CO. 

(District Court, D. Idalio, E. D. May 23, 1913.) 

1. Action (§ 28*) — Emikent Domain (§ 309*) — I'dblic Sbbvice Corporation 
— Wbonoful Entky on Land — Waiver or Tort — Action for Damages. 
Where a public service corporation, liaviug the rlght of eiuineiit do- 
main, wrongfully enters on land required for its purposes wlthout flrst 

•For other cases see same topic & § ntjmber in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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luaklug compensation, the owner may waive the tort and sue on an im- 
plled contract for the value of the land taken ; satisfaction of the judg- 
nient recovered operating as a grant for the public use. 

[Ed. Note. — For other cases, see Action, Cent. Dig. §§ 196-215; Dec. 
Dig. § 28;* Kminent Domain, Cent. Dig. § 825; Dec. Dig. § 309.*.| 

2. Indians (§ 27*) — Indian Lands — Réservation Lands — Occupanct for 

Irrigation Project — Action roR Damages. 

Where the Interior Department had no authority to eonvey to an ir- 
rigation Company the right to occupy Indian réservation lands for a réser- 
voir site, the United States could not maintain an action for the alleged 
value of the land, taken and occupied by the company under a privilège 
granted by the Secretary of the Interior. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §| 19, 20 ; Dec. Dig. 
§ 27.*] 

3. Watees and Water Courses (§ 242*) — Irrig.wion Rights — Indian Lands 

— "'Réservation" Lands — Statutes — Repeal. 

Act Cong. March .3, 1891, c. 561, §§ 18, 19, 26 Stat. 1101 (U. S. Comp. 
St. 1901, pp. 1570, 1571), grants a right of way through public lands and 
réservations of the United States to any canal or dltch company formed 
for irrigation to the extent of the ground occupied by the water of the 
réservoir and of the canal and its laterals, and 50 feet on eacli side of 
the marginal limits thereof. It further provides that no sueh right of 
way sliall be so located as to interfère witli the proper occupation of the 
réservation by the government. Held, that the term "réservation" in such 
act included Indian réservations, and that tlie act was not repealed by 
Act May 11, 1898, c. 292, 30 Stat. 404 (U. S. Comp. St. 1901, p. 1572), 
extending Rev. St. § 2339 (U. S. Comp. St. 1901, p. 1437), granting rights 
of way for the construction of ditches and canals used lu carrying on 
niining opérations, and authorizlng the Secretary of the Interior to per- 
mit the use of a right of way through public lands of the United States, 
not within the limits of the military or Indian réservations, for tram- 
roads, cauals, or réservoirs, by any citizen or association of citizens 
engaged in mining, quarrying, or cutting or manufacturing timber. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 147, 307; Dec. Dig. § 242.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6140-6144 ; 
vol. 8, p. 7787.] 

Action by the United States against the Portneuf-Marsh Valley 
Irrigation Company. On demurrer to complaint. Sustained. 
C. H. Lingenfelter, U. S. Atty., of Boise, Idaho. 
Edwin Snow, of Boise, Idaho, for défendant. 

DIETRICH, District Judge. This is an action at law, brought by 
the plaintif! to recover from the défendant $2,461.30, the alleged value 
of 246.13 acres of land on the Ft. Hall Indian réservation in southern 
Idaho. The facts exhibited by the complaint are, in substance, that 
the défendant is a corporation engaged in constructing an irrigating 
System for the irrigation of lands adjacent to the réservation, a public 
use, and that, being in need of a réservoir site, on June 27, 1908. it 
made application to the Secretary of the Interior for the privilège of 
occupying the lands in question for such purpose. In due time the 
application was approved, and thereupon it constructed its réservoir. 

[1] The action is brought upon the assumption that the Secretafy 
of the Interior had no authority in law to make such a grant, and 

•For other cases see same toplc & i numbek in Dec. & Am. Dlgs. 1807 to date, & Rep'r Indexes 
205 F.— 27 
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therefore his approval of the application was without Juriscliction and 
of no efïect In a case where a corporation engaged in a public serv- 
ice, and having the right of eminent domain, wrongfully enters upon 
lands required for its purpose without first compensating the owner, 
the latter may waive the tort and sue, as upon an implied contract, for 
the value of the land taken; and in such case the judgment, together 
with the satisfaction thereof, opérâtes to efïect a grant for such pub- 
hc use. Doubtless this rule is hère relied upon by the plaintiff as a 
warrant both for the form of the action and the relief sought. 

[2] But, aside from the gênerai merits of the controversy, there 
is, under the circumstances, an apparently insurmountable objection 
to the maintenance of such an action. If, as is argued by counsel for 
the government in support of its contention, the right of occupancy 
of thèse lands as a part of the Ft. Hall Indian réservation is guar- 
anteed to the Indians by treaty stipulation and by act of Congress, 
and there is no law authorizing the Secretary of the Interior to grant 
to the défendant the privilège of using them for réservoir purposes, 
then admittedly no authority exists in the executive to convey to, or 
confer upon, the défendant any such right. Surely the department at 
whose instance the suit is brought, and under whose direction it is 
being prosecuted, has no greater authority to divest the Indians of 
their right of possession, or to alienate the title of the government, 
than has the Department of the Interior; and without statu tory au- 
thority the court has no power indirectly to accomplish such an end. 
In that view, if the suit is prosecuted to judgment, and the défendant 
pays the full amount claimed, what rights does it acquire? If, as is 
contended, the approval of the Secretary of the Interior is without 
efficacy, what protection would such a judicial record afford to it if 
subsequently the Interior Department, charged with the duty of pro- 
tecting the Indians and vindicating their rights, should demand that 
the lands be vacated ? According to the plaintiff's contention, in Con- 
gress alone rests the power to dispose of the lands, and Congress has 
not authorized any disposition thereof, either by direct sale or in- 
directly through the opération of a judicial decree. For thèse reasons 
alone it must be held that the action cannot be maintained. 

[3] But also upon the merits, it is thought, the demurrer is well 
taken. In approving the defendant's application the Secretary of the 
Interior doubtless assumed to act under sections 18 and 19 of the act 
of March 3, 1891 (26 Stat. 1101, c. 561 [U. S. Comp. St. 1901, pp. 
1570, 1571]) entitled "An act to repeal timber culture laws, and for 
other purposes," by which a "right of way through the public lands 
and réservations of the United States" is granted to any canal or ditch 
company, formed for the purpose of irrigation and complying with 
its requirements, "to the extent of the ground occupied by the water 
of the réservoir and of the canal and its laterals, and fifty feet on each 
side of the marginal limits thereof." It is further provided that no 
such right of way shall "be so located as to interfère with the proper 
occupation by the government of any such réservation," and further 
that ail maps of location shall be subject to the approval of the de- 
partment having jurisdiction of such réservation. Section 19 pre- 
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scribes the manner in which the canal company must proceed in or- 
der to acquire the right. Unquestionably, if at the time the défendant 
made its application the Secretary had any authority whatsoever to 
approve the application of any canal company for a right of way upon 
an Indian réservation, under any circumstances or upon any condi- 
tions, the propriety or wisdom of his approval cannot now be called 
into question. If we assume that he had jurisdiction to entertain such 
application, admittedly his action thereon was conclusive, and is not 
subject to collatéral inquiry; and the only question, therefore, is oue 
of jurisdiction. 

It is not altogether clear from the plaintiff's brief whether it con- 
tends that by the act of March 3, 1891, no such authority ever was 
conferred upon the Secretary of the Interior, or only that in so far as 
that act purports to confer the authority it has been repealed. That 
the authority was originally conferred I hâve no doubt. When the 
act was passed it must hâve been contemplated that its appUcation 
would be largely, if not entirely, confined to the Western states, and 
the "réservations" most prominently in niind must hâve been Indian 
réservations, for they were at the same time numerous and the most 
extensive réservations in the West. That an Indian réservation is a 
"réservation of the United States" admits of little doubt. L. L. & 
G. R. Co. v. U. S., 92 U. S. 733, 23 L. Ed. 634; M., K. & T. R. Co. 
v. Roberts, 152 U. S. 114, 14 Sup. Ct. 496, 38 L. Ed. 377; In re Rio 
Verde Canal Co., 27 Land Dec. Dep. Int. 421. In this last case Mr. 
Secretary Bliss advisedly held the statute to be applicable to Indian 
réservations, and very persuasively states the reasons for such con- 
clusion. It is pointed out that there is no apparent reason why an 
Indian réservation should not be subject to the grant of a right of 
way the same as any other réservation, especially in view of the fact 
that the Executive Department having jurisdiction thereof may dé- 
termine whether a right of way can be granted without injury to the 
gênerai purpose of the réservation, and extend or withhold approval 
accordingly. 

The principal contention seems to be that this provision of the act 
of March 3, 1891, was by necessary impHcation repealed by the act 
of May 11, 1898 (30 Stat. 404, c. 292 [U. S. Comp. St. 1901, p. 1572]), 
amending an act approved January 21, 1895, entitled "An act to per- 
mit the use of a right of way through the public lands for tramroads, 
canals, and réservoirs, and for other purposes" (Act Jan. 21, 1895, 
28 Stat. 635, c. 37 [U. S. Comp. St. 1901, p. 1572]), which in turn 
seems to be an amplification of section 2339 of the Revised Statutes 
of the United States (U. S. Comp. St. 1901, p. 1437), granting rights 
of way for the construction of ditches and canals used in carrying on 
mining opérations. The section is embraced in chapter 6, entitled 
"Minerai Lands and Mining Resources." The act of January 21, 1895, 
provides : 

"That the Secretary of the Interior be, and he hereby Is, authorized and 
empowered under gênerai régulations to be fixed by him to permit the use 
of the right of way through public lands of the United States, not within the 
llmits of any park, forest, milltary or Indian réservation, for tramroads, 
canals, or réservoirs, to the extent of the ground occupied by the water o' 
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the canals and réservoirs, and fifty feet on each side of the marginal limits 
thereof, or flfty feet on eaeh side of the center line of tlie tramroad, ly any 
citisen or any association of citizens of the United States engagea in the 
business of mining or quarrying, or of cutting timber and manufacturing tim- 
ber." 

It will thus be seen that the scope of this grant is entirely distinct 
from that of the grant of March 3, 1891, which pertains exclusively 
to the subject of irrigation, while this act has to do only with mining 
and quarrying, and with the lumbering industry. The act of May 11, 
1898, amends the act of 1895 by adding thereto two paragraphs, the 
first of which simply provides that, in addition to mining, quarrying, 
and lumbering, the tramways, canals, or réservoirs for which rights 
of way may be appropriated may be used for "the purpose of furnish- 
ing water for domestic, public, and other bénéficiai uses." It is doubt- 
less true that this language is broad enough to include the use to which 
water was to be applied under the act of March 3, 1891 ; but it is clear 
beyond peradventure that it was not intended thereby to repeal the 
earlier act, because in the succeeding paragraph it is declared: 

"Tliat the rights of way (or ditehes, canals or réservoirs heretofore or here- 
after approved under tlie provisions of sections 18, 10, 20, and 21" of the act 
of March 3, 1891, "may be used for purposes of a public nature; and said 
rights of vpay may be used for purposes of water traiisportatlon, for doiuestic 
purposes, or for the development of power, as subsidiary to the main pur- 
pose of irrigation." 

Hère is an express récognition of the fact, not only that rights of 
way for ditehes and canals had theretofore been approved under the 
earlier act, but that they might thereafter be approved, and surely 
there could be no subséquent approval if at the time it was intended 
that the act conferring the authority to approve should then and there 
stand repealed. Instead of an intention to repeal the act of March 
3, 1891, it was clearly the purpose of Congress to leave it intact, and 
to supplément and enlarge its scope by providing that the canals con- 
structed in accordance with its provisions might be used not only for 
furnishing water for irrigation purposes, but also for other purposes 
of a public nature, such as transportation and power, so long as such 
purposes were subsidiary to the main purpose of irrigation. 

The argument that the granting of such rights of way upon rés- 
ervation lands opérâtes as an injustice to the Indians is based upon an 
assumption of conditions which do not necessarily exist. The con- 
struction of an irrigation System in part upon réservation lands may 
or may not diminish the value of the réservation as a whole. Con- 
ditions may be readily imagined where the value would be enhanced 
rather than diminished. Presumably, and such was doubtless the 
view of Congress, the Executive Department will not give its approval 
to an appropriation substantially prejudicial to the interests of the In- 
dians, and hère we are not advised of the conditions or terms upon 
which the Secretary indorsed his approval. 

Accordingly the demurrer will be sustained, and the complaint dis- 
missed. 



IN BE MAIN ^1 

In re MAIN. 
(District Court, N. D. lowa, Cedar Rapids Division. May 27, 1913.) 

1. BaNKRUPTCY (S 413*) — DiSCJIABGE — SPECIFICATION OE OBJECTIONS. 

Spécification of objection to a liaulcrupt's discharge must clearly and 
uucquivucally allège the reqiiisite facts, as distingulsbed from légal con- 
clusions, wliicli aie relied on to bar a discliarge, that the objector Is a 
paity in inteiest, and If a creditor has a debt piovable in banltruptcy 
which vviU Le affected by the discharge; an averment in the language 
of the statute beiug lusutiicient. 

[Ed. Kote,— For other cases, see Bankruptcy, Cent. Dig. §§ 712-718, 725, 
72T; Dec. Dig. § 413.*] 

2. Bankruptcy (§ 414*) — Discharge — Objections — Bubden of Peoof. 

A burden is on the objector to a Laukrupt's discliarge to prope facts 
establlshiiig oue of the grouads specilied l'or the déniai of the di.scharge. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. ii 720-722; 
Dec. Dig. S 414.*] 

8. Bankruptcy (§ 413*) — Discharge — Objectio.\s — False Statement — Spéci- 
fications. 

Specitications of objections to a bankrupt's application for discharge 
for haviug niade materially false statements in writing to obtaiu prop- 
erty on crédit alleged that the bankrupt made to the objecting creditor a 
statement in writiug claiuiing he was worth above hls liabilities $100,000 ; 
that he made to commercial ageucles specitled reports iu writing in which 
he stated he was worth above liabilities $100,000 to $150,000 to enable 
theni to uiake reports ou his linancial standing, and that the ageucies 
reported tlie saïue to the objecting creditor ; that the bankrupt prior to 
procuring crédit represented to the objecting creditor's agent that he was 
worth over and above liabilities $150,000; and that because of such state- 
ments the creditor delivered goods to the bankrupt. It was theu alleged 
-hat the statements were false ; that the bankrupt knew theni to he false 
at the time ; that they vi'ere falsely made to procure the crédit ; and that 
tlie goods were procured by the bankrupt through the false and fraudu- 
leut statements, as aforesaid. It vvas not alleged wherein the statements 
were false, nor was there any averment that any specified part of the 
statements was false. f/eW, that the allégation of falsity might be held 
to refer to the oral représentations made to the creditor's agent as well 
ns to wrltten statements made to the commercial agencies, and that the 
spécification was lusufficient. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 712-718, 
725, 727 ; Dec. Dig. § 413.*] 

4. Bankruptcy (S 407*) — Disciiabge — False Statement to Obtain Crédit. 

Where goods were sold by au objecting creditor to the bankrupt Janu- 
ary 17, 1910, a créditer could not successfully elaim that in extending 
crédit for the goods it relied on false statements in writing concerning 
the bankrupt's fluancial condition made by him to a commercial ageney in 
April following. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761; Dec. Dig. § 407.*] 

6. Bankruptcy (§ 407*) — Dischabge— Statement in Weiting fok Ckedit. 

Where a bankrupt made a statement in writing of his asse^^ and lia- 
bilities to the objecting creditor as a basis for crédit, and there was no 
proof that at the time the statement was made it was (aise in any par- 
tienlar other than that the bankrupt's assets that came into the hands of 
hls trustées 14 or 15 months later did not sell for an amount, when dis- 
posed of by the trustée, equal to the net worth of the bankrupt as stated 
In the statement, there was no compétent or suificient proof to show that 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indezei 
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the statement was materlally false when inade to sustain objections to 
the bankrupt's discharge. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dlg. § 407.*J 

In Bankruptcy. In the matter of the bankruptcy proceedings of 
Willard F. Main. On pétition of the bankrupt for a discharge and 
spécifications of objection by H. P. Nelson Company, a créditer. Ob- 
jections overruled. Discharge granted. 

Milton Remley, of lowa City, lowa, for objecting creditors. 
N. J. Pritzker, of Chicago, 111., for bankrupt. 

REED, District Judge. Willard F. Main was adjudged an invol- 
untary bankrupt by this court June 3, 1911. In due time he iiled a 
pétition for discharge to which the H. P. Nelson Company hâve filed 
spécifications of objections thereto. The only one of thèse spécifica- 
tions necessary to be considered is the third (the others being whoUy 
insufiicient), which as amended is as f ollows : 

"Tlie said H. P. Nelson Company avers : Tliat, at tlie time of obtalning tlio 
crédit for which its claim has been filed, the said Willard F. Main niade a 
statement in writlng to the said H. P. Nelson Company for the purpose of 
obtainiug crédit, and stated therein that he was worth over and above liis lia- 
bilities the sum, to wit, of $100,000 and over, and further stated that the 
said Willard F. Main made a statement to the K. G. Dun & Co. and Brad- 
street, commercial agencies. In writlng in which he stated that he was worth 
over and above hls llabilities the sum of between iflOO.OOO and $150,000, for 
the purpose of enabling them to make report on hls financlal standing, and 
that said agencies reported the same to the said H. P. Nelson Company. 
That, relying upon the statements as true, the said H. P. Nelson Company 
furnished goods, wares, and marchandise to the said Willard F. Main on 
the strength of the standing as shown by the said statements. Said H. P. 
Nelson Company further states that the said Willard F. Main, prlor to ob- 
talning the crédit, orally represented to L. C. Brown, agent of the said H. P. 
Nelson Company, that he was worth over and above bis llabilities the sum 
of, to wit, $150,000, and, because of said statements In writlng made as afore- 
said, the said H. P. Nelson Company dellvered goods, wares, and merchaudlse 
on crédit to the said Willard F. Main. The said H. P. Nelson Company avers 
that the said statements were false; that at the time the said Willard F. 
Main knew the same to be false and that he w'as insolvent, and was unable 
to meet at that time his cnrrent llabilities, and such statements were made 
falsely for the jjurpose of procurlng the crédit, to the said H. P. Nelson Com- 
pany, and the goods, wares, and merchandise sold and dellvered to the said 
Willard F. Main were procured by the said Willard F. Main through false 
aud fraudulent statements as aforesaid. Wherefore said H. P. Nelson Com- 
pany object to the discharge of the said Willard F. Main in bankruptcy." 

This spécification is not verified, though required to be by section 
18c of the Bankruptcy Act (Act July 1. 1898, c. 541, 30 Stat. 551 
[U. S. Comp. St. 1901, p. 3429]), and local rule No. 11 in Bankruptcv 
of this district. In xe Brown, 112 Fed. 49, 50 C. C. A. 118. 

The spécification has not been assailed by the bankrupt, and it may 
be that the failure to verify the same has thereby been waived. 

The Bankruptcy Act as amended by the Act of Tune 25, 1910 (chap- 
ter 412, § 6, 36 Stat. 839 [U. S. Comp. St. Supp."l911, p. 1496]) pro- 
vides : 

•For other cases see same topic & § ndmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexea 
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"Soc. 14b. The jurlge shall hear the application for a discharge and such 
proofs and pipas as nuiy be made in opposition thereto by * • * parties in 
intercst, * * * and discharge the applicant unless he bas • * * (3) 
obtained moiiey or property on crédit" from any person "upon a materially 
fîilse statement in writing, made by him to any person or his représentative 
for the purpose of obtaining crédit from such person." 

[1,, 2] It is uniformly held by the courts under this section that 
the spécification of objection to the discharge must clearly and un- 
cquivocally allège the requisite facts, as distinguished from légal con- 
clusions, which it is claimed will prevent a discharge, and that the 
bufden is upon the objecter to prove such facts; and that averments 
in the language of the statute are not sufficient. Collier on Bank- 
ruptcy (9th Ed.) 324-327; In re Hixon (D. C.) 93 Fed. 440; In re 
Holman (D. C.) 92 Fed. 512. 

The spécification must also allège, and the proofs must show, that 
the objecter is a party in interest, and, if a créditer, has a debt prova- 
ble in bankruptcy which will be affected by the discharge. In re 
Chandler, 138 Fed. 637, 71 C. C. A. 87; In re Servis (D. C.) 140 Fed. 
222. 

Tested by thèse rules, the spécification in question is plainly insuf- 
ficient. 

[3] Analyzing the statement as above set forth, it allèges : (1) That the 
bankrupt made to the said H. P. Nelson Company a statement in writ- 
ing that he was worth over and above his liabilities the sum of $100,- 
000; (2) that he made to the commercial agencies of R. G. Dun & 
Ce. and Bradstreet reports in writing in which he stated that he was 
worth over and above his liabilities the sum of between $100,000 and 
$150,000 for the purpose of enabling them to make reports on his 
financial standing, and that said agencies reported the same to said H. 
P. Nelson Company ; (3) that said bankrupt prior to procuring crédit 
orally represented to one L. C. Brown, agent of said H. P. Nelson 
Company, that he was worth over and above his liabilities the sum of 
$150,000, and, because of said statements made as aforesaid, said Nel- 
son Company delivered the goods, wares, and merchandise to the bank- 
rupt. There is no averment so far that any of the statements so made 
were f aise. The f alsity of thèse statements is later alleged as follows : 
That the said statements were f aise ; that at the time the said Willard 
F. Main knew them to be false, and that such statements were made 
f alsely for the purpose of procuring said crédit ; and that said goods, 
wares, and merchandise were procured by the bankrupt through the 
false and fraudulent statements as aforesaid. The falsity of the state- 
ments thus alleged may well be held to ref er to the oral représentations 
made to the agent Brown as well as to the written statements made to 
the Nelson Company and to the commercial agencies. Further than 
this it is not alleged in what respect the statements were false; such 
allégation being a mère conclusion without stating any facts upon 
which to base such conclusion. There is no averment that any spécifie 
part of the statements is false, nor any that apprises the bankrupt of 
what he must meet, or that he can prépare to meet in advance of the 
hearing. 
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[4] The testimony offered in support of thèse averments is as in- 
definite and uncertain as are the averments. 

Mr. L. C. Brown, au agent of the Nelson Company, who contracted 
to sell the goods and merchandise to the bankrupt, for which it claims 
that he is indebted to it, testified that on January 15, 1910, he took 
from the bankrupt a written order for certain pianos (which are the 
basis of the Nelson Company's claim against him) ; that at such time 
the bankrupt made to him a statement in writing of his assets and lia- 
bilities which he delivered to the Nelson Company with such order for 
the goods. This statement, however, is not produced by the objecting 
créditer, and.no sufficient foundation is laid for secondary évidence of 
its contents. Mr. Brown also testifies that some time after January 
15, 1910, when in lowa City, the bankrupt's place of business, he was 
directed by the bankrupt to inquire of the R. G. Dun & Co. agency in 
Cedar Rapids to ascertain his financial condition, and he fixes this time 
as April, 1910; and at such time the Dun agency of Cedar Rapids 
furnished him a copy of a statement purporting to hâve been made by 
Main to that company some time prior thereto. But the bankrupt's 
letter of January 15th to the Nelson Company ordering the goods, and 
which Brown says he sent to the Nelson Company, bears upon it an 
acceptance in the following words: "Accepted January 17, 1910, H. 
P. Nelson Company, by H. P. Nelson." And Brown says this in- 
dorsement was made by Nelson on that date. It seems entirely plain 
from this that the Nelson Company could not hâve relied upon the 
copy of the statement of Main furnished to Brown by Dun & Co. some 
time in April following this date, in extending crédit for goods sold 
prior to that time. 

[5] It is urged, however, that about April, 1910, Brown then had a 
conversation with the bankrupt in lowa City in regard to his financial 
condition, at which time he referred Brown to Dun & Co. for a state- 
ment which he made to that company, and that Brown then received 
from Dun & Co. what purports to be a copy of a statement made to it 
by Main showing his "condition at close of business April 1, 1910," 
and that the company continued to furnish the goods to the bankrupt 
ordered in his letter of January 15th thereafter upon the strength of 
such statement. The copy so received by Brown from Dun & Co. is 
as foUows : 

W. F. Main. lowa City, lowa. ("oiicUtlon îit Close of I5u!<ine,ss Ai)ril 1, 1910. 

Assets. 

Cash ,f 830 00 

Account.s receivable 38,402 86 

Stocli 5,000 00 

Total quick assets 123,174 49 

?167,407 35 

Real estate 164,335 00 

Boston Piano & Mnsie (^o.. and otie-fonrth inteve.^t in Xational 

Mercantile Co. (showins .1^50,000 net profit per annum) 230,000 00 

CasU value of life iusnrauce 12,000 00 

^573,742 35 
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Liabilities. 

Bills payable, loans ? 53,100 00 

Bills payable, mercliaiiclise 24,818 2!) 

Accounts l.''*î>;{ Iti 

Total (lulck délits § '^^^''^''^ f3 

Bills payable secui-ed by mortgage 84,226 3(i 

!fl6'{,i)97 81 
Surplus net worth 409,744 54 

.$573,742 3,5 
Kespeetfully submitted, W. F. Main. 

The gênerai averment that such a statement is false, admitting that 
the original was made by the bankrupt, without alleging wherein it 
was false, présents no issuable fact; nor is there any proof that, at 
the time the original of this copy purports to hâve been made, it was 
false in any particular other than that the bankrupt's assets, whatever 
they were that came into the hands of the trustée 14 or 15 months 
later, did not bring an amount when disposed of by the trustée equal 
to the net worth of the bankrupt as stated in this statement. There 
is no compétent or sufficient proof, therefore, that will warrant the 
déniai of a discharge. 

The discharge must therefore be granted, and it is accordingly so 
ordered. 



In re JACOB Y. SHANTZ & SON 00. 
(District Court, W. D. New York. .Tune 4, 1913.) 

1. BaNKRUPTCY (§ 16.5*) — PREFERENCES — DlSCIIARCjE OF INDEBTEDNESS. 

ïhe bankrupt's président, knowiug the financial stress under wliicli 
the bankrupt was, conceived a plan of selling a part of Its maehinery to 
a new Company, and by doing so continue the business in case the bank- 
rupt was forced to suspend; the scheme belng to induce varions cred- 
Itors of the bankrupt to provide funds wlth which to buy the maehinery, 
and to require them to pay thelr subscriptions only in case their debts 
against the bankrupt were fully satisfied. Petitloners, who were cred- 
itors of the bankrupt, subscribed to the agreement, providing that tlie 
subscribers were to buy the maehinery only in case a sum equal to their 
subscriptions was first paid to them ; and, payments having been made 
to certain of the subscribing creditors, they sought to enforce a lien 
against the fund realized by the bankrupt's trustée on a sale of the 
maehinery. Beld, that the subscribers had reasonable cause to believe 
that a préférence was intended, and that the scheme was one to givi' 
them a préférence, and therefore unenforceable. 

|Kd. Note. — For other cases, see Baukruptcy, Cent. Dig. §§ 259, 260. 
266 ; Dec. Dig. § 165.'*] 

2. Païment (§ 38'*) — Application — Wages. 

Where the bankrupt's bookkeeper marked pay envelopes to show to 
what weeks the money contained therein applied, such marking con- 
stituted reasonable and fair notice to the employés that the payments 

•For other cases see same topic & § ndmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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were for current wages, and did not apply on account for baek wages un- 
paid. 

[Ed. Note. — For other cases, see Payment, Cent. Dlg. §§ 99-103; Dec. 
Dig. § 38.*] 

In Bankruptcy. In the matter of Jacob Y. Schantz & Son Com- 
pany, bankrupt. On pétition by certain creditors of the bankrupt to 
review a referee's décision that a contract for the sale of certain of the 
bankrupt's machinery operated as a préférence. Affirmed. 

Moot, Sprague, Brownell & Marcy, of Buffalo, N. Y., for petitioners. 
Kenefick, Cooke, Mitchell & Bass, of Bufïalo, N. Y., for Otto Gruhn. 
Wilbur B. Grandison, of Bufïalo, N. Y., for trustée. 
Clinton K. De Groat, of Bufifalo, N. Y., for creditors. 

HAZEL, District Judge. This is a pétition by three creditors of the 
bankrupt for a review of the décision of the référée in bankruptcy to 
the efifect that a written agreement dated September 2, 1911, purport- 
ing to sell certain machinery in considération of the discharge of the 
indebtednesses of the said creditors upon their subscription to a fund 
for the purchase of such machinery and the payment by one Kultscher 
of the sum of $2,000, operated as a voidable préférence as to the peti- 
tioning creditors, who were wage-earners employed by the bankrupt 
Company, but not as to Kultscher, who advanced the cash, and was 
therefore entitled to a lien on the proceeds realized from the sale of the 
machinery. The référée also decided that the petitioning creditors 
were entitled to a preferred payment for wages earned by them during 
the period of three months immediately preceding the bankruptcy, 
but that they were not entitled to a preferential payment for wages 
earned anterior to that period. 

Error is assigned to the détermination, first, that certain payments, 
made during the three months preceding the agreement of the bank- 
rupt and the petitioning creditors, were to be applied on wages earned 
during such period; and, second, that the payments by the bankrupt 
to the petitioning creditors under the agreement of September, 1911, 
which they applied on their subscriptions towards the purchase of the 
machinery, were voidable préférences under section 60 of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 
1901, p. 3445]). 

[1] Considering the latter ground of error, the record shows that 
the président of the company during a period of financial stress con- 
ceived the plan of selling a part of its machinery — a part which was 
not in use, and the sale of which, it was thought, would not injure the 
business. It was his intention to start, with the consent of the pur- 
chasers of such macliinery, a separate and independent plant ; this ob- 
ject being fairly ascertained from his testimony, from which the fol- 
lowing is quoted : 

"And the purpose was that, fearing trouble would ensue for the old Com- 
pany, and by doing this it would enable me and a few coucerns who wished 
to see tlie business progress in the bost way possible for the eventual beneflt 
of the other creditors. I meant to run that machinery as a separate cor- 

"For other cases see same topie & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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roration, because I was encouraged that In that way I could get assistance, 
and without that I could not." 

The gênerai scheme, as shown by the évidence, was to induce various 
creditors of the company to provide funds with v^'hich to buy such 
machinery, and to require them to pay their subscriptions only in case 
their debts against the company were fully satisfied; the agreement 
specifically providing that the subscribers were to buy the machinery 
only in case a sum equal to their subscriptions was first paid to them. 
This scheme appears so palpably to favor the creditors in question that 
the presumption at once arises that ail the parties had reasonable 
cause to beheve that they were receiving a préférence over other gên- 
erai creditors. Therefore the important question is whether, at the 
time of the alleged payments to Knoll, Shack, and Gruhn, the peti- 
tioning creditors, they had reasonable cause to believe that in case of 
bankruptcy a préférence in their favor would resuit from the sub- 
scription agreement. To enable them to enforce a lien against the 
fund realized in the bankruptcy court on the sale of the machinery 
would obviously give them an advantage over the gênerai creditors. 
Their claims, save those as to wages earned within the three months 
immediately before the bankruptcy proceedings were instituted, were 
not entitled to priority of payment. It is consequently difficult to 
avoid the conclusion that the plan adopted by the bankrupt company 
was a device to give certain creditors a préférence over other creditors 
of the same class, and that the petitioning creditors were aware of 
such intention, and of the intention of the président of the bankrupt 
company to save as much as possible from the financial wreck and 
continue the business, notwithstanding the pendency of bankruptcy 
proceedings. As the record stands, Knoll, Shack, and Gruhn are pre- 
sumed to hâve had knowledge of the insolvency of the company, and 
reasonable cause for believing that the subscription agreement would 
operate as a préférence to them. 

[2] I am of the opinion that the testimony as to the payments made 
during the three months period by Miss Denninger on behalf of the 
bankrupt was properly received in évidence. She gave reasonable and 
fair notice to the employés in question that the payments were for 
current earnings, and did not apply on the account for back wages, 
rendering inapplicable the gênerai rule that payments on account may 
be applied on the most precarious indebtedness, which only holds 
where there is no contrary agreement. The testimony of Miss Den- 
ninger, showing that she marked the envelopes to show to what weeks 
the money contained therein applied, is not controverted. 

I think the référée was right in his décision, and his order is af- 
fîrmed. 
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UNITED STATES v. NEW YORK CENT. & H. E. R. CO. 

(Di.strict Court, W. D. New York. May 26, 191.3.) 

Commerce (§ 27*) — Safety Appliance Act — Equipment oc Cabs. 

Défendant railvoad coiiipan.v nsed (Utïerent yards at R., extendlng over 
six miles, ail of wliich were under tlie control of a gênerai yardiiia.'<- 
ter. It was necessary, In operatiug cars in the yard limits and in moving 
theiu froui one yard to another, to switch onto brandi tracks runiiing 
Into industrlal yards adjacent to tlie switch tracks, where such cars 
were loaded or unloaded, and then liauled awa.v and assembled prepara- 
tory to proceedlug. A train of 39 eiupty frelght cars, only 25 of wlilcli 
were equlpped with air brakes, was trausferred from one part of the 
yard to another, a distance of fonr miles, where the cars were classlfled 
and inspected. The transfer was niade by a switch eugiue, and tbe 
cars were moved for about two miles from the starting point over switch 
tracks, and from that point for the remalning two miles over a through 
freight track, which was also used in moving cars in the yards, liehl 
insutticient to show that the train was engaged in iuterstate commerce, 
and the railroad was therefore not liable for violating the Safety Ap- 
pliance Act (Act March 2, 189.3, c. 196, 27 Stat. 531 [U. S. Oomp. St. 
1901, p. 3174]) for failure to bave the air brakes connected. 

[lîd. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
§ 27.*] 

Action to recover penalties by the United States of America against 
the New York Central & Hudson River Railroad Company. Judgment 
for the government on three causes of action, and verdict directed for 
défendant on the fourth. 

John Lord O'Brian, U. S. Atty., of Buft'alo, N. Y. 
Hoyt & Spratt, of Buffalo, N. Y., for défendant. 

HAZEL, District Judge. The complaint allèges four causes of ac- 
tion to recover penalties for violation of sections 2 and 4, as amended, 
of the Safety Appliance Act, passed March 2, 1893 (Act March 2, 
1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]). The an- 
swer of the défendant as to three of the causes of action was with- 
drawn at the trial, and the government may therefore enter a decree 
for the penalties arising from such admitted violations. The other 
cause of action, the second, in relation to which testimony was taken 
and the motions for direction of verdict held for considération, is dis- 
niissed, and a verdict rendered for the défendant, on the ground that 
the government has not proven that the train or cars in question were 
engaged in Interstate traffic at the time the air hose was left uncoupled. 

The undisputed facts show that the train, consisting of 39 empty 
freight cars, only 25 of which were equipped with air brakes, was 
transferred from the yard of the défendant at Charlotte Junction, 
N. Y., to its Rochester yard terminal, a distance of four miles, where 
the cars were customarily classified and inspected. The locomotive 
used to make the transfer was a yard locomotive, and the train or cars 
were moved for about two miles from the starting point over switch- 
ing tracks to Kent street in the city of Rochester, and from that point 
for the remaining two miles over track No. 4, which, althougli a 

•For other cases see same toplc & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladexes 
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through freight track, was also used for moving cars from the yards 
at Charlotte to the main yards at Rochester. 

The évidence shows that the défendant uses différent yards at 
Rochester, extending over a territorial distance of about six miles, ail 
of which are under the control of a gênerai yardmaster, and that it 
is necessary, in operating cars in the yard limits and in moving them 
from one yard to another, to switch onto branch tracks running into 
industrial yards adjacent to the switching tracks, where such cars are 
loaded or unloaded, and then hauled away and assembled preparatory 
to proceeding on their journeys. Assuming that the locomotive and 
cars in question constituted a train, as that term is defined in Web- 
ster's Dictionary and in various adjudications cited in United States 
V. Grand Trunk Ry. Co. (D. C.) 203 Fed. 775, recently decided by 
this court, and assuming that in order to reach the main yards it was 
necessary for such train to go over part of the through highway over 
which interstate traffic was customarily transported, it must neverthe- 
less, I think, be conceded by the government that the Safety Appliance 
Acts were never intended to apply to switching opérations. Erie R. 
Co. V. United States, 197 Fed. 287, 116 C. C. A. 649. The primary 
object of the statute was to require railroads to equip trains engaged 
in interstate traffic with air brake appliances, so as to minimize the 
dangers to the passengers and crevvs; but obviously it was never in- 
tended to require such appliances to be coupled up or connected while 
cars are being hauled by a switching engine from one yard to an- 
other, or shunted ont at différent points, and are not actually engaged 
in interstate traffic. 

It is clearly shown in this case that the cars were assembled for 
transfer to the main yard, where they were to be classified and in- 
spected. The yard crew operated the train, the cars were empty, 
and one, being found crippled, was released and shunted onto a branch 
track, even before the train reached the main or through track No. 
4. For the government to prove that the connected cars, constitut- 
ing a train, were taken over a part of the main line over which inter- 
state traffic was customarily moved, and then to claim that the trans- 
portation assumed an interstate character and automatically became 
subject to the provisions of the acts, is not sufficient. 

This is not a case like Southern Pacific Ry. Co. v. United States, 222 
U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. 72, where some of the cars were 
loaded and on their way to another state, and others unloafied, or 
where a commingling of interstate and intrastate traffic was being 
hauled over the main track used for interstate transportation. Nor, 
indeed, are the facts within the principles of Beit Ry. Co. of Chicago 
V. United States, 168 Fed. 542, 93 C. C. A. 666, 22 L. R. A. (N. S.) 
582, or of A., T. & S. F. Ry. Co. v. United States, 198 Fed. 637, 
117 C. C. A. 341. In the case of Belt Ry. Co. of Chicago v. United 
States the train of freight cars was loaded and contained a car orig- 
inating at a point in Illinois and destined to Wisconsin, which was 
taken from the tracks of one railroad to the tracks of another. The 
Circuit Court of Appeals for the Seventh Circuit held that such trans- 
fer constituted a continuous carriage over both railroads, and that the 
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commodity was transportée! in interstate commerce. In A., T. & S. F. 

Ry. Co. V. United States the regular crew surrendered the train to 
the switching crew at Corwith, from whence the train was taken to 
Eighteenth street, and as the train was in fact engaged in moving 
interstate traffic, and originally destined to Eighteenth street, the court 
held that the interstate journey was not completed until the destina- 
tion was reached, and that it made no différence that the train was 
taken in charge by a switching crew. 

The conclusions reached herein find support in Erie R. Co. v. 
United States, supra, a décision by the Circuit Court of Appeals for 
the Third Circuit. 

The second cause of action is dismissed. 



DALLYN et al. v. BRADY. 

(District Court, M. D. Pennsylvania. June 2, 1913.) 

No. 398. 

Courts (§ 328*)— Fédéral Courts^Jubisdiction — Amount in Conteovebsi 
— Peotksx Fées. 

Where, in an action on a protested bill of exchange, plaintiff was en- 
tltled to recover, in addition to the principal, exclusive of interest and 
costs, certain protest fées, and they, added to the principal, exceeded 
Ç2,000, plaintiff was entitled to add such protest fées to the principal 
in order to establisli fédéral jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-898; Dec. 
Dig. § 328.*] 

At Law. Action by Frederick Edwm Dallyn and another, doing 
business under the name of Dallyn, Jardine & Co., citizens of Ontario, 
Canada, against Andrew Brady, a citizen of Pennsylvania. On plea 
to the jurisdiction. Denied. 

See, aiso, 197 Fed. 494. 

Fred H. Ely, of Philadelphia, Pa., and H. C. Brenneman, of York. 
Pa., for plaintiffs. 

Johnson & McNarney, of Emporium, Pa., for défendant. 

WITMER, District Judge. This court heretofore, in overruling a 
plea to the jurisdiction, held that the plaintiff might institute and main- 
tain his action in the District Court after January 1, 1912, since the 
right of action in the Circuit Court arose and was complète prior to 
that date ; the amount claimed and in controversy, exclusive of inter- 
est and costs, being $2,002.09. 

Since then the court's attention was specially directed, by supple- 
mental plea, to the fact that $2.09 of the amount claimed in plaintiffs' 
déclaration is for protest fées, which it is argued should be deducted 
from the amount of plaintiffs' claim and excluded from the computa- 
tîon of the iurisdictional amount. The matter in dispute, exclusive of 
interest and costs, does not exceed the sum of $2,000, if the protest 

»For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fee is not to be regarded as a portion or part of the amount in con- 
troversy. Under the well-established rule in Pennsylvania, the plain- 
tiiïs included in their déclaration or statement of daim the item paid 
for protesting the bill on which the suit is rested. The protest charges 
are a part of the amount in dispute as claimed, in évident good faith, 
for which plaintiffs may recover in a gênerai verdict, if entitled to 
maintain their suit. 

In Wilson v. Lenox, 1 Cranch, 194, 2 L. Ed. 79, it was said by Chief 
Justice Marshall that in Virginia, where authority was granted by 
statute to a person having a right to demand any sum of money upon 
a protested bill of exchange to commence and prosecute an action of 
debt for principal, damages, interest, and charges of protest against 
the drawers or indorsers, "the charges of protest constitute an essen- 
tial and component part of the debt for which the action was given." 

Why the protest charges should not be likewise so regarded hère in 
Pennsylvania, where courts hâve equally recognized in manner the 
right of recovery, though without statute, is a matter for which no 
good reason appears. If the plaintiffs hâve any authority or right 
whatever to recover by verdict for such item embraced in their state- 
ment of claim, it must necessarily be regarded as a part of the debt 
due the plaintiflfs from the défendant, and must be taken into account 
in ascertaining the amount in controversy. 

The plea to the jurisdiction is overruled, and the défendant may 
plead or answer over. 



MOORB V. JOHN H. SMITH & SONS et al. 
(District Court, W. D. New York. April 8, 1913.) 

BABrKBIIPTCT (§ 162*) — Pbefereiîces JuDQMBNr. 

A bankrupt, whlle insolveut, within four months prior to the filing of 
the pétition, suffered two judgments to be entered against him in favor 
of certain eredltors, at which liis stock of goods was sold on exécution 
and purcliased for the beneflt of the judgment eredltors. Ileld, that by 
such judgnieiits the eredltors received a préférence whlcb they had rea- 
sonable cause to believe was intended as such, and that the trustée was 
therefore entitled to recover from them the reasonable value of the goods 
at the time of the sale. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 278-281; 
Dec. Dlg. § 162.*] 

Action by H. A. Moore, trustée in bankruptcy of Philip M. Boyer, 
against John H. Smith & Sons and others. Judgment for plaintiff. 

Gordon F. Matthews, of Buffalo, N. Y., and W. C. Pentz, of Du- 
bois, Pa., for plaintiff. 

Thomas E. Lawrence, of Buffalo, N. Y., for défendants. 

HAZEL, J. It will suffice to state, in the main, my conclusions 
in this case. I find that the bankrupt, while insolvent, within four 
months before filing the pétition in bankruptcy, procured, or suffered 
to be entered against him, in Clearfield county, Pa., two judgments 

•For other cases see same topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for the sums of $689.83 and $561.16, respectively, the first judgment 
being in favor of the défendants John H. Smith & Sons, and the 
second in favor of the défendants Dories & Co. ; that a few days 
afterwards a sheriff's sale was had under said judgments, at which 
the stock of goods of the bankrupt was bid in and sold for the benefit 
of the judgment creditors; that by the recovery of such judgments 
the défendants received préférences, which they had reasonable cause 
to believe were intended as préférences. Section 60b of the Bank- 
ruptcy Act, before amendment (Act July 1, 1898, c. 541, 30 Stat. 562 
[U. S. Comp. St. 1901, p. 3445]). The trustée in this action is en- 
titled to a decree avoiding such préférences, and to the value of the 
stock of goods sold at sherifï's sale for the benefit of the défendants 
on the exécution issued to enforce the judgments recovered by the 
défendants Smith & Sons. 

The value of the stock of goods bought at sheriff's sale by Smith & 
Sons for the benefit of the défendants is claimed by the plaintiff to 
hâve been $2,011.66, in support of which daim testimony was given 
by the witness Staver, the sherifif who levied on the goods; but I 
cannot accept his estimate of the value as conclusive. The défendants 
hâve testified that the property was not of a much greater value than 
the amount at which it was bid in at the sale. In determining the 
value of the goods, the évidence in its entirety must be taken into con- 
sidération, and the possibility of détérioration of the goods and the 
fact that they were struck off at the price they were at a sale where 
numerous bidders were présent would seem to indicate that they were 
of considerably less value than claimed by the plaintiiï. 

In my opinion the fair value of the property did not exceed $900, 
for which amount the trustée may enter a decree, but without interest 
and without costs, because of his delay in bringing this suit to a hear- 
ing. 
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UNITED STATES v. NATIONAL BANK OF COMMERCE OF SEATTLE, 

WASH. 

(Circuit Court of Appeals, Ninth Circuit. May 19, 1913.) 

No. 2,190. 

1. Banks and Banking (§ 148*) — United States Depositakies — Fokged 

CilECKS. 

Where a national bank wliicti was a United States depositary paid 
certain forged checks drawn by a disbursing agent of tlie government, 
and on demand by tbe government for repayment uneonditlonally refused 
to return the money, and made no demand for tlie checks nor offer to 
pay on condition that tlie checks be returned, a tender of the checks to 
the bank was not a condition précèdent to the right of the government 
to recover the money. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
438-446, 451, 452 ; Dec. Dig. § 148.*] 

2. Limitation oï Actions (§ 66*) — Checks — Fobged Indobsemknts — Pat- 

MENT — ReCOVERY OF MONET. 

Where a bank on which certain checks with forged indorsements were 
drawn paid the same relying on the validity of such indorsements, the 
bank's right of action agalnst the banks through which it received the 
checks arose immediately on payment thereof. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §S 
353-375; Dec. Dig. § 66;* Banks and Banking, Cent. Dig. § 505.] 

3. Banks and Banking (§ 148*) — Forged Checks — Payment — Négligence — 

Estoppel. 

Where défendant bank which was a United States depositary paid 
certain! checks drawn by a government disbursing agent on which indorse- 
ments by flctitlous payées had been forged, but défendant and the banks 
tlirough which it received the checks were both négligent in failing to 
discover the forgery and in not requirhig identification of the payées, 
défendant could not urge in défense' of its liability to refund the money to 
the government that it was négligent in failing promptly to discover the 
fraud. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §| 438- 
440, 451, 452; Dec. Dig. | 148.*] 

4. Banks and Banking (§ 148*) — Checks — Duty to Pay — Porgebies. 

Where a bank holds money of a depositor, subject to check, it Is bound 
to pay auy valid check of the depositor, but It cannot charge against 
the depositor's account money paid on a forged check or on a check to 
which the bank has obtalned tltle by a forged indorsement. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §S 438- 
440, 451, 452 ; Dec. Dig. § 148.*] 

6. BiLLS AND Notes (| 340*) — Checks — Indobsembnt — Fobged Signatuee or 
Patee. 

Where checks were drawn by a government disbursing agent, the gov- 
erniiieut was not chargeable with knowledge of the signatures of the 
payées of the checks, so as to charge it with notice that they were 
forgeries. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. §§ 825- 
828, 842-848 ; Dec. Dig. $ 340.*] 

6. Banks and Banking (§ 138*) — Checks — Payment — Duty of Bank. 

Where government checks drawn by a disbursing agent are presented 
to the drawee bank for payment, it is the bank's duty to ascertain wheth- 
er there is such a person as the payée named in the checks and to kuow 

*For other cases eee same topic £ ! numbeb !□ Dec. A Am. Dlgs. 1907 to date, & Rep'r Indexes 
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that the person presenting the checks Is eiititled to receive payment; 
and, if payment Is made without investigation, identification, or other 
précaution, it is at tlie bank's rislî. 

[Ed. Note. — For ottier cases, see Banlis and Banking, Cent. Dig. §§ 398- 
405 ; Dec. Dig. § 138.*] 

7. Banks and Banking (§ 148*) — Government Monby — Fédéral Dbposita- 

RiEs — United States Disbuesino Agents — Auiuority — Noiicsj to Bank. 

Kev. St. § 5153 (U. S. Comp. St. 1901, p. 3465), provides that ail national 
banking associations designated for that purpose shall be deposltaries 
of public money under sucb régulations as may be prescribed by the 
Secretary of the Treasury, and Treasury Department Circular No. 49, 
I 6, provides that if the objeet or purpose for which a checls of a public 
disbursing offieer is drawn is not stated thereon, or if any reason exists 
for suspectiug f raud, the offlcer or bank on which the check is drawn 
shall refuse payment. Department Circular No. 102 déclares that any 
check drawn by a disbursing offlcer on moneys thus deposited must be 
In favor of the party by name to whom payment is to be made and pay- 
able to order with certain exceptions. Held that, where a national banlc 
was a fédéral depositary and checks of a disbursing agent were drawn 
on it, the bank was chargeable with notice of the limitations of the 
agent's authority to check ont the money deposited, and that checks 
drawn by him on sueh tund payable to the flctltious payée could not be 
regarded as valid checks on the fund payable to the bearer. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 438- 
446, 451, 452 ; Dec. Dig. § 148.*] 

8. United States (§ 40*) — EIxpendituhe of Fonds — Disbursing Agent — 

Fbaud — Notice to Government. 

Where a fédéral disbursing agent liaving authority to draw checks on 
a government deposit for a spetified purpose drew checks to flctitlous 
payées, and then by forged indorseiuents procured the proceeds by de- 
positing the checks in other banks, such agent acted in fraud of his prhi- 
clpal, and the United States was therefore not charged with hls knowl- 
edge. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 29 ; Dec. 
Dig. § 40.*] 

In Error to District Court of the United States for the Northern 
Division of the Western District of Washington; C. H. ]:Ianford, 
Judge. 

Action by the United States against the National Bank of Com- 
merce of Seattle, Wash. Judgment for défendant, and the United 
States hrings error. Reversed and remanded for new trial. 

M. P. McCoy was an examiner of public surveys and spécial disbursing 
agent of the United States, with headquarters at Seattle. His duties re- 
qulred him to run over one in every ten of the Unes establlshed by surveyors 
of public lands in certain states under government contracts in order to 
check up their work. To pay for his expenses in so doing moneys to his 
(•redit were deposited from time to time with the défendant, a national de- 
positary. McCoy was authorized to use the money only for the purpose of 
l>aying such expenses. When he made a payment, he was required to give 
the payée a check for the amount and to take his signature to a voucher 
therefor. Each week lie sent a report to the government, covering his work, 
and each quarter he submltted an expènse account to which were attachée! 
the vouchers, and coïncident witli thèse reports the défendant bank sent to 
Washington the canceled checks included in the quarterly account. McCoy, 
instead of doing the work on the surveys In 1907, 1908, and part of 1909, 
lalsified his reports to the government, and made fraudulent checks purport- 
ing to pay for work which was not perfomied. He forged vouchers for the 

•For other cases see saine topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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amounts of the clieeks in the names of flctitious persons, made the cliecks 
payable to the same names, torged the names of the flctitious payées to the in- 
dorsements of the checks, and deposited the checks in other banks to the crédit 
of the flctitious payées. He assumed two flctitious names. Under the name 
of J. G. King he opened aceounts with the Oolumbia Valley Bank of Wash- 
ington and the Montana National Bank of Montana by correspondence, send- 
ing the checks to those banks by mail. With the Seattle National Bank he op- 
ened an account under the name of F. M. Clark, and he went personally to the 
bank for that purpose. None of the banks required that the payée named in 
the checks be identifled. Those banks forwarded the forged checks to the dé- 
fendant, and the défendant pald them. McCoy obtalned the money ont of 
thèse other banks by forging checks in the flctitious names of the depositors 
therein. 

In September, 1909, a spedal agent of the govermnent dlscovered thèse 
frauds. At that time the fraudulent checks for the months of July and 
August, 1909, were still in the possession of the défendant The spécial 
agent obtalned those ehecks from the défendant, notifled It that they were ail 
fraudulent, gave it a history of the transactions, and returned the checks 
to it. On March 4, 1910, the district attorney of the United States for the 
Western District of Washington demanded of the défendant the repayment 
of $15,129.81, according to an attached Ust of the checks and their descrip- 
tion. The défendant Inspected the checks, but refused to pay the money. To 
the complaint which was filed to recover judgment for that sum the défend- 
ant answered, setting up two affirmative défenses. The substance of the sec- 
ond was that the deposit with the défendant was made in the nsual and ordi- 
nary manner, and it was not the bank's duty to inqulre as to the name of 
payées of McCoy's checks ; that the checks bore his genuine signature ; that 
the bank rendered monthly statements showlng the amount of each check, 
both to the government and to McCoy, and that no complaint of the pay- 
ment of the checks reached the bank until March 5, 1910; that It was the 
plaintiff's duty to examine the account and promptly notify the défendant of 
the forgeries; and that by Its failure so to do, withln a reasonable time, 
the plaintiff was barred and estopped from bringing the action. The plain- 
tiS demurred to thls affirmative défense, and the demurrer was overruled. 
The défendant in an amended answer added to that défense the allégation 
that by reason of the failure of the government to notify the bank of Mc- 
Coy's fraud, withln a reasonable time, it had lost its right against the varions 
banks through which the checks had been forwarded for payment. At the 
close of the plaintiff's testlmony, the trial court granted a nonsuit on the 
ground that a return to the bank of the fraudulent checks was a condition 
précèdent to the plaintifC's cause of action. 

B. W. Coiner, U. S. Atty., of Tacoma, Wash., and C. F. Riddell, 
Asst. U. S. Atty., of Seattle, Wash. 

James A. Kerr and Evan S. McCord, both of Seattle, Wash., for 
défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
We are unable to sustain the judgment of nonsuit on the ground that 
a tender of the checks to the défendant was a necessary preliminary 
to the commencement of the action, or to assent to the proposition 
that the possession of those checks by the défendant was necessary 
in order to enable it to maintain actions against the banks through 
which it received the same. The défendant made no demand for the 
checks, and made no offer to pay the money due the government on 
condition that the checks be returned to it. Its refusai to pay was 
absolute and unconditional. 
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[2] Its cause of action against the banks through which it received 
the checks with the forged indorsements arose immediately upon its 
pavment thereof. Said the court in Leather Manf. Bank v. Merchants' 
Bank, 128 U. S. 26-35, 9 Sup. Ct. 3, 4 (32 h. Ed. 342) : 

"One who by presentlng forged paper to a bank procures the payiiient of 
the aniount thereof to him, even if he niakes uo express warranty, in law 
1 epresents that the i)aper is geuuine, and, if the paynient is made in ignorance 
of the forgery, is liable to an action by the bank to recover back the mouey 
which in eqiiity and good conscience has never ceased to be its property. 
* * * ïhere is no considération for the payment, and the nioney reniains, 
in equity and good conscience, the property of tlie payer, and may be reco.- 
ered back by liini, withont any pr<ni()us deniaiid, as nione>' had and received 
to his use. His right of action accrues, and the statute of limitations begins 
to run immediately upon the paynient." 

The language so quoted was approved in United States v. Nat. Ex- 
change Bank, 214 U. S. 302, 29 Sup. Ct. 665, 53 L. Ed. 1006, 16 Ann. 
Cas. 1184. In United States v. National Park Bank of N. Y. (D. C.) 
6 Fed. 852, a case in which the défendant had collected from the 
United States the amount of a draft which it had received from an- 
other bank for collection, and upon which draft the payee's name had 
been forged, the court said: 

"I think tliere was no obligation on the part of the plaintiff to surrender 
or tender to the défendant upon the trial this draft. The possession of it was 
not necessary to a recovery over." 

In a similar case, United States v. Onondaga County Sav. Bank 
(D. C.) 39 Fed. 259, in an opinion by Judge Coxe, which was com- 
mended bv the Suprême Court in United States v. Nat. Exchange 
Bank, 214 U. S. 319, 29 Sup. Ct. 665, 53 L. Ed. 1006, 16 Ann. Cas. 
1184, it was said: 

"The refusai to surrender the drafts after the défendants had agreed to 
repay the money was perhaps ill advised and discourteous, but the défend- 
ants lost no advantage by reason thereof. There was no légal obligation to 
return the drafts. The défendants had a right of action against the coii- 
spirators independent of the drafts." 

The décision in that case was affirmed by the Circuit Court of Ap- 
peals in Onondaga County Sav. Bank v. United States, 64 Fed. 703, 
12 C. C. A. 407, in which the court said : 

"The refusai of the défendant in error to return the drafts has in no way 
prejudiced the plaintift' in error, or deprived it of any remedy against those 
who defrauded it." 

[3j It remains to be considered whether the judgment of nonsuit 
was sustainable upon any other ground. The défendant contends that 
it may be sustained on the ground of the plaintifï's négligence in not 
discovering the frauds of McCoy sooner than it did. But the défend- 
ant having been négligent, and the négligence of the banks through 
which it received the checks being imputable to it, it is in no position 
to urge the négligence of the government as a défense to the action. 
In the absence of knowledge to the contrary, the government had the 
right to rely upon the assumption that the défendant as the deposi- 
tary of public money would do its duty, and there was nothing in the 
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casé to iiidicate that its reliance was misplaced until it discovered Mc- 
Coy's frauds. 

[4] Where a bank holds money of a depositor subject to check, it 
can be required to pay any valid check of the depositor, but it cannot 
charge against the depositor's account money paid upon a forged 
check, or upon a check to which the bank bas obtained title by way of 
a forgery. 

[51 df course, the government was not chargeable with knowledge 
of the signatures of the payées of the checks of its disbursing agent. 
In Leather Manf. Bank v. Morgan, 117 U. S. 96, 6 Sup. Ct. 657, 29 
h. Ed. 811, Mr. Justice Harlan said : 

"If the defeiidtuitV offlcers. before paying the altered checks, could by 
proper care and skill hâve detected the foireiies, then it cannot receive a 
crédit for the aniount of those checks, even if the depositor omitted ail ex- 
amination of his account." 

In New York Produce Exchange Bank v. Houston, 169 Fed. 785, 
95 C. C. A. 251, the court held that, where a bank was negbgent in 
paying certain forged checks, the de-positor would not be estopped by 
his own negUgence f rom claiming the amount so paid unless such nég- 
ligence was directly connected with the forgeries. In United States 
V. Nat. Exchange Bank, 214 U. S. 302, 29 Sup. Ct. 665. 53 L. Ed. 
1006, 16 Ann. Cas. 1184, the court said : 

"The exceptional rule as to certain classes of commercial paper proceeds 
ïipon an assumption of knowledge or duty to know, naturally arising from the 
situation of the parties, entirely consonant with their capabilities, and in 
accord with the common sensé view of their relation. To apply the rule, 
Lowever, to the government and its duty in paying out the millions of pen- 
sion claims, which are yearly discharged by means of checks, would re- 
qulre it to be assumed that that was known, or ought to hâve been known, 
which on the face of the situation was impossible to be known, would be- 
sides wholly disregard the relation between the parties and would also re- 
(luire that to be assumed which tlie obvions dictâtes of coumion sensé make 
clear could not be truthfully assumed." 

And the court held that the United States was not chargeable with 
the knowledge of the signatures of the persons entitled to receive pen- 
sions. If that be true as to the signature of checks made to pension 
claimants, by the stronger reason it is true in regard to payments made 
to unknown persons whose signatures are not on file in any department 
of the government, as was the case of the payments made by McCoy 
to persons who worked in his employment. It is not shown that the 
défendant bas suffered any préjudice, or bas been in any way injured 
by the delay of the government in commencing the action. When the 
demand was made upon it for repayment, the statute of limitations 
had not run against the defendant's right of action against the banks 
upon which it had the right of recourse, and the allégation in the 
amended answer that by reason of the failure of the government to 
notify the bank of McCoy's fraud within a reasonable time it had lost 
its right against the various banks through which the checks had been 
forwarded for payment is not sustained. The défendant bank is in 
no better attitude to défend against the government's demand than 
would hâve been the banks which advanced the money to McCoy upon 
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his forged indorsements. Those banks had the opportunity to discov- 
er the facts and it was their duty to do so. Had they investigated, 
they would hâve discovered that the holder of those checks had no 
légal title to tliem, and was not an authorized payée. 

[6] It was their duty to ascertain whether there was such a person 
as the payée named in the checks, and to know that the person who 
presented the checks was entitled to receive the payment thereof. 
They made no investigation, required no identification, and took no 
précaution. They paid the money negligently, and at their own risk, 
and the défendant bank in choosing to rely upon the identification of 
the payée by the banks which cashed the checks did so at its own risk. 

[7] The défendant bank, as a national depositary, was chargeable 
with notice of the limitations of McCoy's authority to check out the 
public money deposited with it. Section 5153 of the Revised Statutes 
(U. S. Comp. St. 1901, p. 3465), provides : 

"AU national banklng associations, deslgnated for that purpose by the Sec- 
retary of the Treasury, shall be deposltaries of public money * • » under 
such régulations as may be prescrlbed by the Seeretary." 

One of the régulations promulgated by the Seeretary of the Treas- 
ury on April 16, 1903 (Department Circular No. 49, § 6), provides : 

"If the object or purpose for which any check of a public dlsbursing offlcer 
Is drawn Is not stated thereon, as required by departmental régulations, or 
if any reason exists for suspecUng fraud, the office or bank on which such 
check is drawn will refuse its payment." 

Department Circular No. 102, issued on December 7, 1906, con- 
tained the following : 

"Any check drawn by a disburslng offlcer upon moneys thus deposited, 
must be in faror of the party, by name, to whom the payment is to be 
made, and payable to 'order,' with thèse exceptions." 

The exceptions are not material to the présent case. In The Floyd 
Acceptances, 7 Wall. 666, 19 L. Ed. 169, it was said : 

"Whenever negotlable paper is found In the market purporting to bind the 
government, it must necessarily be by the signature of an offlcer of the govern- 
ment, and the purchaser of such paper, whether the flrst holder or anotherJ 
must, at his péril, see that the offlcer had authority to bind the government."' 

Thèse citations are applicable to the contention of the défendant 
that the checks were payable to a fictitious payée, with the knowledge 
of the drawer, and that, therefore, it must be held that they were 
checks payable to bearer. It is true that they were made payable to a 
fictitious payée with the knowledge of the drawer, if McCoy is to be 
deemed the drawer. 

[8] But we are inclined to the view that the United States is the 
drawer of the checks, and that the knowledge of McCoy is not to be 
imputed to the government. He was the government's agent, it is 
true, but he was not its agent to draw checks to fictitious payées. In 
drawing such checks he was not only acting without authority, but in 
violation of his instructions, and in fraud of his principal. That the 
knowledge of the agent is not in such a case the knowledge of the 
principal is held in the following cases : Harmon v. Old Détroit Nat. 
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Bank, 153 Mich. 71, 116 N. W. 617, 17 L. R. A. (N. S.) 514, 126 Am. 
St. Rep. 467; Shipman v. Bank, 126 N. Y. 318, 27 N. E. 371, 12 L. 
R. A. 791, 22 Am. St. Rep. 821; Armstrong v. Nat. Bank, 46 Ohio 
St. 512, 22 N. E. 866, 6 E. R. A. 625, 15 Am. St. Rep. 655; Chism 
V. First National Bank, 96 Tenn. 649, 36 S. W. 387, 32 L. R. A. 778, 
54 Am. St. Rep. 863. 

It follows that the judgment must be reversed, and the cause re- 
manded to the court below for a new trial, with instructions to sus- 
tain the demurrer to the defendant's second affirmative défense. 



STEAD et al. v. CURTIS et aL 

<CircuIt Court of Appeals, Nlnth Circuit. May 5, 1913. Eehearlng Denied 

July 7, 1913.) 

No. 1,899. 

1. WlLI-S (§ 257*) — JUEISDICTION OF ACTIONS RELATING TO WiLLS — OAUFOBNIA 

Statuts — Constitotionality. 

Act Marcli 3, 1862 Cal. (Hlttell's Gen. Laws, § 2605), provlding that "the 
District Court shall hâve fuU power to set aside a wlU obtained by 
fraud or undue Influence • * • and to set aside a decree of any 
probate court admitting to probate any supposed wlU when such decree 
has been obtained by fraud, concealment or per.iury," was void in View 
of Const. Cal. 1849, art. 6, which created county courts with exclusive 
probate jurisdiction with the exception that issues of fact joined therein 
were triable in the District Court, and Const 1862, art 6, which elimi- 
nated the provision for trial of issues of fact in the District Court, 
leaving the county courts with exclusive jurisdiction of ail matters of 
probate, necessarily Including the détermination of Issues of fraud and 
undue influence arising in proceedlngs for probate of wills, and leaving 
the District Courts, as courts of gênerai equity jurisdiction, without 
power to review probate decrees. 

[Ed. Note.— For other cases, see Wills, Cent Dig. |§ 592, 593; Dec. 
Dig. § 257.»] 

2. Wills (§ 257*) — Deckeb Pbobating Will — Jxjexsdiction to Set Aside. 

Civ. Code Cal. § 2224, provlding that "one who gains a thlng by fraud, 
• * * undue influence * • • or other wrongful act, Is * • * an 
involuntary trustée of the thlng gained for the benefit of the person who 
would otherwise hâve had it," cannot be held to enlarge the jurisdlctton 
of courts of equity as such, to include the power to set aside the decree 
of a probate court admitting a will to probate on the ground of fraud. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. \\ 592, 593; Dec. 
Dig. § 257.*] 

3. Wills (§ 225*) — Suit to Set Aside Probate — Equitt Jubisdiction. 

That jurors who were dlsqualifled sat on the trial of an issue involv 
Ing the validity of a will in a probate court, or that they committed per- 
jury to escape successful challenge, afCords no ground of equity juris- 
diction to set aside the decree admitting the will to probate. 

[Ed. Note. — For other cases, see Wills, Cent Dig. § 547; Dec. Dig. \ 
225.*] 

4. EviDEXCB (§ 82*) — JuDiciAL Proceedings— Pbesumptions or Regulaeitt. 

In courts of record presumptions of regularlty are indulged, and, jurls- 

*For other cases see same topic & % nvmbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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diction being once acqulred, It will be presumed that the parties had due 
notice 6t ail subséquent proceedings. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 104; Dec. Dig. 
§ 82.*] 

5. WiLLs (§ 42.3*) — Suit in Bquity to Set Aside Probate— Want or Jubis- 

DiCTioN — Evidence. 

Code Clv. Proc. Cal. §§ 130.3, 1306, provide that where a wiU is offered 
for probate the clerk shall flx a time for hearing and give notice by 
publication, and that unless the parties appear the court "must require 
proof that the notice bas been given." No particnlar form of proof is 
prescribed, nor is there any requirement that it shall be placed on record 
in any prescribed form. Held, that a récital in a judgraent of a superior 
court admitting a will to probate, that it was proved to the satisfaction 
of the court that notice of the hearing had been given as required by 
law, raises a presumption In favor of the jurisdiction of the court which 
Is not overcome by the présence in the record of an uuverified affldavit 
of publication which does not exclude the réception of évidence not re- 
corded. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 911-913; Dec. 
Dig. § 423.*] 

6. Wills (§ 225*) — Prooeedings for Pkobatb — Jurisdiction and Validitt. 

By tlie statutes of Californla the superior court is vested with gênerai 
Jurisdiction in probate matters. They provide that on the flling of a 
pétition for probate of a will notice shall be publlshed and copies mailed 
to helrs résident in the state at their places of résidence, if Icnown to 
the petltioner; that "unless the parties appear the court must require 
proof that the notice bas been given, which being made the court must 
hear testlmony In support of the will" (Code Clv. Proc. §§ 1303. 1300) ; 
that notwithstanding the probate any party In Interest may Institute a 
contest of the will in the same court within one year thereafter. aiuî if 
no such contest is made the probate shall be conclusive, saving to infants 
and persons of unsound mind the right to contest within one year after 
removal of the disabllity (sections 1327, 1333). Held that, in view of 
such provisions, where qualified persons appear to contest a will, the 
court bas power to entertain and proceed with such contest and to déter- 
mine whether valid notice bas been given to ail parties in interest. and 
that an error in such décision Is not jurisdictlonal, but is an irregularlty 
in procédure subject to review only on appeal or by motion in the pro- 
ceeding itself ; that a final judgment in such contest adverse to the con- 
testants coustitutes a valid estoppel against them which precludes them 
from questioning the validity of the will or the probate thereof in a 
collatéral attack. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 547; Dec. Dig. § 
225.» 

Probate jurisdiction of fédéral courts, see note to Bedford Quarries Co. 
T. Tliomlinson, 36 C. C. A. 276.] 

T. Pleading (§ 17*) — Construction — Sufficiency or Allégation. 

The allégation In a pleading of eircumstances which may, but do not 
neeessarily, point to an ultimate fact, does not amouut to an avéraient of 
such fact. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. §S 38, 41, 195, 350; 
Dec. Dig. § 17.*] 

On rehearing. AfBrmed. 

For former opinion, see 191 Fed. 529, 112 C. C. A. 463. 

*FoT otber cases see same topic & § numbgb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexe* 
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Horace W. Philbrook, of San Francisco, Cal., for appellants. 

John S. Partridge, of San Francisco, Cal, for appellees Jean Mc- 
Gregor Boyd and others. 

J. C. Campbell, W. H. Metson, F. C. Drew, C. H. Oatman, J. A. 
MacKenzie, and Walter Shelton, ail of San Francisco, Cal., for appel- 
lees Isabella M. Curtis and others. 

C. Irving Wright, of Oakland, Cal., and Charles Page, of San Fran- 
cisco, Cal., for appellees Edward Hopkins and John F. Boyd. 

Mountford S. Wilson and Charles H. Lovell, both of San Francisco, 
Cal., for appellee Board of Trustées of Leland Stanford Junior Uni- 
versity. 

F. A. Cutler, for appellee Régents of University of California. 

Before GILBERT and ROSS, Circuit Judges, and DIETRICH, 
District Judge. 

DIETRICH, District Judge. The manner in which the questions 
arise, and the principal facts involved, are disclosed in the original 
opinion and the opinion upon pétition for rehearing (191 Fed. 529, 112 
C. C. A. 463) ; a formai preliminary statement will therefore be dis- 
pensed vvith. Subséquent to the entry of the order denying a rehear- 
ing, the court, yielding to the appellants' insistent claim that their con- 
tentions were misunderstood, and that an opportunity should be given 
for f urther oral argument, vacated the order and granted a rehearing ; 
the whole case bas now been resubmitted. 

At the conclusion of a comprehensive summary of the contents of 
the bill and an analysis of the voluminous bncf filed in support of their 
appeal, the appellants, in their pétition for rehearing, assert that the 
record exhibits "five independent grounds, on each of which and by 
virtue of the law, the pretended judgment of probate," to vacate which 
the suit was brought, should be declared void and set aside. In the 
main we hâve chosen to confine our considération to thèse five several 
grounds, and shall pursue the order in which they are stated and dis- 
cussed in the pétition. 

[1] First. The first point is strictly jurisdictional, and is of primary 
importance ; it is the question whether or not, in the state of Califor- 
nia, a court, in the exercise of its gênerai equity jurisdiction, may set 
aside a judgment of probate for fraud. For the sake of clearness it 
may be briefly stated that under the California Constitution of 1849 
probate jurisdiction was vested in what were called county courts, and 
gênerai equity jurisdiction in district courts, and that under the présent 
Constitution both branches of jurisdiction, while remaining distinct, are 
administered in what are now kiiown as superior courts. In re Davis' 
Estate, 136 Cal. 590, 69 Pac. 412. We are hère concerned only with 
gênerai equity as distinguished from probate jurisdiction. And as fur- 
ther defining the issue, it is to be noted that it is in no wise aflfected by 
the fact that the suit is prosecuted in a fédéral court; the requisite 
diversity of citizenship and value of the matter in dispute appearing, 
it is assumed that the jurisdiction of this court is, in the premises, 
quite as broad as that of a superior court. The concrète question, 
therefore, is whether a superior court of the state of California may, 
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upon proper application, and in the exercise of its gênerai equity ju- 
risdiction, vacate a judgment in probate for f raud. 

It is conceded to be a universal rule that in the absence of statutory 
authority equity does not set aside judgments of any kind for intrinsic 
fraud, and a gênerai rule, that it will lay hold of and nullify judgments 
for extrinsic fraud. To this latter gênerai rule, however, judgments 
in probate as a class constitute a widely recognized exception. The 
principle was stated in our opinion upon the former hearing (191 Fed. 
534, 112 C. C. A. 463), and we then also held that in the California 
courts it was recognized as a part of the local law. Case of Broder- 
ick's Will, 21 Wall. 503, 22 L,. Ed. 599; State v. McGlynn, 20 CaL 
233, 81 Am. Dec. 118. Upon further considération, we find no reason 
to recède from this conclusion. We are unable to yield to the view 
that only intrinsic and not extrinsic fraud was considered in the Mc- 
Glynn Case. The court entered upon an elaborate discussion, not of a 
gênerai rule, but of an exception thereto, and if only intrinsic fraud 
was thought to be involved, tlic discussion was wholly gratuitous, for 
there was no contention, and probably could be none, that any judg- 
ment would be set aside for intrinsic fraud. In the concluding part of 
the opinion the court uses the f ollowing language : 

•'At. the présent day. it would not be a greater assumption to deny the gên- 
erai rule that courts of chancery may set aside judgments procured by fraud, 
tlian to deny the cxeeiilion to that rule in ttie case of probate decrees." 

Surely by "fraud," as the term is hère employed, only fraud extrin- 
sic was meant, for admittedly there was not then, nor has there ever 
been, any rule that courts of chancery will set aside judgments of any 
character for fraud intrinsic. While it niay be conceded thàt in nO' 
sul)sequent décision has the California court expressed a whole- 
hearted approval of the doctrine of this case, and upon the other hand 
has shown a disposition to lirait its application to judgments admit- 
ting wills to probate, so far as we bave been able to discover, the déci- 
sion has never been modified or criticised, and must therefore be ac- 
cepted as an aiUhoritative déclaration of the existing local law. Cer- 
tain cases, of which Olivas v. Olivas, 61 Cal. 382, Baker v. O'Riordan. 
65 Cal. 368, 4 Pac. 232, Sohler v. Sohler, 135 Cal. 323, 67 Pac. 282, 87 
Am. St. Rep. 98, and Bacon v. Bacon, 150 Cal. 477, 89 Pac. 317, are 
représentative, may, upon first glance, appear to be to the contrary, 
but upon analysis it will be seen that they do not extend to the probate 
of wills at ail, but establish the rule only that where a decree of dis- 
tribution is procured by fraud a court of equity will defeat the wrong- 
(ioer by impressing upon the property wrongfully distributed a trust 
in favor of the rightful heir or devisce. That this rule is not necessa- 
rily in conflict with the doctrine of the McGlynn Case is made plain by 
the f ollowing extract from the opinion in Bacon v. Bacon, supra: 

"It is (irged, with respect to the jnrisdiction. that decrees of distribution, 
lieing a part of the sanie probate proceedifig as the decree probating the will, 
must be soveriied by the same rule, and that, as in State v. McGlynn, 20 
rai. 234, 262, 81 Am. Dec. IIS, and Kieley v. Mctîlynn (Broderick's Will), 88 
Tj. s. (21 Wall.) 50.'5, 22 L. Ed. 509, it was decided that decrees probating wills 
are not subject to review in equity for fraud or mistake, it would follow that 
a decree of distribution eannot be so revlewed. In view of the décisions we 
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liave clted to tlie contrary, tbls proposition Is clearly untenable. Further- 
more, the rule denying such power to review the probate o£ a will, while it 
is declared by tbe above décisions, and perhaps by the greater number of 
décisions elsewhere, is universally admitted to be an exception to the gen- 
(;ral rule that ail final judgments are subject to such attàck. The reasons 
given In support of the exception are generally declared In the opinions to be 
lïDsatisfactcry and illogical, and the discussions usually end with the state- 
ment that, whether for good reasons or not, the exception is firmly estab- 
lished, and upon that grouud niust be adhered to. An exception so poorly 
supported by reason sbould not be extended to a new class of cases." See, 
also, Tracy v. Muir, loi Cal. 363, 90 Pac. 832, 121 Am. St. Rep. 117. 

But the contention pressed by appellants with the greatest confidence 
is that the rule of the McGlynn Case, assuming that we hâve rightly 
interpreted that décision, has been abrogated by expresS statute. 
While discussed in the opinion on pétition for rehearing, the point es- 
caped notice in our original opinion, and we therefore consider it anew. 
The contention rests upon the assumption that section 4 of an act ap- 
proved March 3, 1862 (Stats. Cal. 1862, p. 27 ; Hittell's General Laws 
of California, p. 358), is a part of the existing statutory law of Califor- 
nia, and is valid. The section reads as f ollows : 

"The district court shall hâve full power, iu ail cases, to set aslde a wlU 
obtained by fraud or undue Influence, and to déclare null and void any paper 
purportlng to be a last will, * * * and to set aside a decree of any pro- 
bate court admitting to probate any supposcd will, when such decree has been 
obtained by fraud, eonceaUnent, or perjury, tmd to establish a wiU lost or de- 
stroyed." 

The provision is comprehensive and explicit, and, if in force, un- 
doubtedly has the efficacy claimed for it. Its présent validity, however, 
the défendants assail f rom two différent standpoints. It is insisted : 
First, that when passed it was in violation of the state Constitution, 
and therefore void ; and, second, that, waiving the question of its orig- 
inal invalidity, it has been repealed. 

By article 6 of the Constitution of 1849, in force in 1862, district 
courts were established as courts of gênerai jurisdiction both in law 
and equity, and county courts were invested with exclusive probate ju- 
risdiction, with the exception only that "ail issues of fact joined in the 
probate (county) courts" were triable in the district courts. The dis- 
tinction between gênerai equity and probate jurisdiction is well under- 
stood, and in the absence of spécial définition to the contrary it must 
be assumed that, as used in the Constitution, the terms "equity" and 
"probate" were intended to convey the meaning, and only the meaning, 
which they usually import. With the exception of the trial of issues 
of fact fîrst joined in the county courts and thereafter remitted or re- 
ferred to the district courts, the jurisdiction of each tribunal, the one 
in matters of probate and the other in matters of gênerai equity, was 
exclusive, and it was no more compétent for the Législature to confer 
probate jurisdiction upon the district courts than it was to confer gên- 
erai equity jurisdiction upon the county courts. Now it is plain, we 
think, that the subject-matter of the statutory provision under consid- 
ération is essentially of probate cognizance. True, it relates to fraud 
and undue influence, for which, generally speaking, equity grants re- 
dress ; but the fraud with which the section deals is not fraud in gen- 
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eral, but fraud of a given species — that which pertains to wills, the ad- 
judication of the validity of which was, by the Constitution, committed 
to the exclusive jurisdiction of the county courts. No one can for a 
moment doubt that if county courts were clothed with power to admit 
wills to probate, by intendment and necessary implication they had the 
authority, and it was their duty, to refuse probate to invalid wills, and 
hence to entertain issues of fraud and undue influence. In adopting 
the Constitution, therefore, it must hâve been fully contemplated that, 
not the district courts, but the county courts, would hâve the power to 
deal with, and to give relief against, frauds of this character. 

That such issues, in so far as they involved only questions of fact, 
were noi triable in the county courts, is immaterial to the présent in- 
quiry. Plainly the limited jurisdiction thus conferred upon the district 
court to try out issues of fact remitted to it from a county court was 
not tantamount to authority to entertain a plenary .suit to détermine 
the validity or invalidity of a will charged to bave been procured 
through fraud or undue influence. The jurisdiction of the district 
court was ancillary to, and not in dérogation of, that of the county 
court, and in every case, therefore, the judgment by which ail ques- 
tions touching the validity of an instrument purporting to be a will 
were to be finally determined and foreclosed was the judgment of the 
county court. However, an extended discussion of the effect of this 
peculiar provision of the Constitution of 1849 is needless, for in no 
view could it avail the plaintififs at the présent time. It was wholly 
eliminated by the amendments to article 6 of the Constitution, adopted 
in 1862, shortly after the passage of the statute under considération, 
and exclusive jurisdiction in ail matters of probate, without exception, 
was then conferred upon probate courts; and, to give effect to the 
amendments, appropriate législation was enacted in 1863 purporting to 
define in détail the scope and extent of the jurisdiction of the several 
courts established by the Constitution. Constitution of California 1862, 
art. 6, §§ 6, 8; Stats. 1863, pp. 335, 338, 346. It follows, of course, 
that after thèse amendments were made there no longer remained with 
the district courts jurisdiction to try issues of fact joined in probate 
proceedings, and the statute of 1862 was of necessity abrogated in so 
far, if at ail, as it depended for its validity upon the constitutional 
clause thus eliminated. 

It is therefore thought that substantially the question presently un- 
der considération is whether or not, with a Constitution conferring ex- 
clusive probate jurisdiction upon one court, it is compétent for the 
Législature to empower another court, clothed only with jurisdiction 
in gênerai equity, to set aside wills obtained by fraud or undue influ- 
ence, and to déclare null and void any paper purporting to be a last 
will, and to set aside the probate judgments of the court constitution- 
ally vested with probate jurisdiction, for fraud, concealment, or per- 
jury. It will be observed that the statute is most sweeping in its terms 
and applies as well to intrinsic fraud as to fraud extrinsic and collat- 
éral. This is the construction contended for by counsel for appellants 
and therefore discussion is unnecessary. The conflict between the au-. 
thority thus attempted to be conferred upon the district courts witb 



STEAD V. OUBTIS 445 

the constitutional jurisdiction of the probate courts is so patent that 
to State the question is to answer it. Assuming the présent existence 
of such a System, upon the death of a testate the devisees might, and 
indeed must, go into the probate court to establish the will, and at the 
same time the dissatisfied heirs charging fraud or undue influence 
might invoke the jurisdiction of the district court to nulHfy the will. 
In such contingency, which proceeding is to take precedence, and the 
judgment of which tribunal shall prevail? Or the heir might appear 
and try out the issue in the probate court, and, if there defeated, he 
might, at some indefinite time later, upon the mère averment that a 
witness had, in the probate proceeding, committed perjury, or that 
some fact had been concealed, secure a retrial of the issue in the dis- 
trict court. It is clear, we think, that the statute cannot stand by the 
side of the Constitution, and it must therefore be held that it was void 
from the beginning. 

In reaching this conclusion we are not to be understood as necessa- 
rily abandoning the view, stated in the opinion upon the pétition for 
rehearing, that the section was omitted from the Codes of 1872 with 
the intent that it should be repealed. While upon reconsideration we 
find no reason for a substantial modification of the position then tak- 
en, in considération of the conclusive character of the constitutional 
objection, we do not deem it necessary to elaborate or restate our views 
upon the secondary question of repeal. 

[2] It is also urged that the requisite jurisdictional authority for 
the maintenance of this suit, and for the nullification of a judgment in 
probate by a court of equity, may be found in section 2224 of the Cal- 
ifornia Civil Code, which provides that: 

"One who gains a thlng by fraud, accident, mistake, imdue Influence, the 
violation of a trust, or other wrongful act, is, unless he has some other and 
better right thereto, an involuntary trustée of the thiug gained for the beueflt 
of the person who would otherwise hâve had it." 

The argument is that the term "thing," as hère used, may include a 
probate decree, and that therefore if such a decree is procured by 
fraud the statute becomes applicable. But if assent be given to such 
a view, a judicial decree would in truth hâve a most precarious exist- 
ence. The statute makes no distinction between extrinsic and intrin- 
sic frauds, and confers as much authority in the one case as in the 
other. But it is thought that no such radical enlargement of equity 
jurisdiction as would necessarily follow the adoption of appellants' 
construction could hâve been contemplated or intended. It is to be 
noted that the section is not embraced in the Code of Civil Procédure, 
which has to do with remédies and the jurisdiction of courts, and the 
procédure therein. It purports only to define the substantive law, and 
was not intended to establish a new jurisdiction, but is only declaratory 
of an existing rule. The question hère is not whether one who pro- 
cures property by fraud or other wrongful act shall be permitted to 
enjoy the fruits of his wrongdoing; it is a question, rather, in what 
tribunal is lodged the authority to adjudicate the question of fraud, 
and whether, when a court constitutionally vested with power to make 
such inquiry has entertained and adjudged the issue, another tribunal 
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may vacate or nullify the judgment thus entered. The statutory pro- 
vision was quoted in Wingerter v. Wingerter, 71 Cal. 105, 11 Pac. 853 ; 
but there is nothing in this décision from which it is fair to assume 
that the court deemed it to be an innovation upon the common or cus- 
tomary law. 

[3] Second. The second ground is that by fraud the proponents of 
the will procured for four of their confédérales places upon the jury 
which was selected to try the issues in the will contest; but, as ob- 
served in our former opinions, while this fraud may, and doubtless 
does, furnish good ground for complaint, it is in no sensé an independ- 
ent basis of jurisdiction. Apparently great importance is attached to 
the fact that in the complaint thèse jurors are called confederates and 
co-conspirators with the défendants ; but there is no peculiar virtue in 
thèse epithets. The showing is that the jurors were disqualified, and 
nothing more, and the point simply involves the question of the efïect 
upon a judgment of the participation by disqualified jurors in the trial 
of a case. It may be assvmied that to escape successful challenge thèse 
jurors committed perjury of the most flagrant character; but, even so, 
while possibly differing in degree, the fraud does not essentially dif- 
fer in kind from a case where a juror, upon being interrogated touch- 
ing his qualifications, asserts that he is neutral as between the parties, 
when, as a matter of fact, he is a partisan of one or an enemy of the 
other, or bas already made up his mind as to which side should pre- 
vail. To such périls the administration of justice is always and every- 
where exposed, as it is to the possibility that sworn witnesses will con- 
ceal or pervert the truth. But, for reasons well understood, the gên- 
erai rule prevails that equity will not assume jurisdiction to set aside 
judgments so tainted, and, as we hâve already seen, there is in Califor- 
nia no statute abrogating this rule. It is apparent therefore that, while 
this contention might serve as a ground for recovery if the court were 
authorized to grant relief, it neither f urnishes an independent basis of 
jurisdiction nor fortifies the other grounds upon which the plaintiffs 
rely. Foreman v. liunter, 59 lowa, 550, 13 N. W. 659; Clark v. 
Drain Com'rs, 50Mich. 618, 16 N. W. 167; Mize v. Americus, etc., 
109 Ga. 359, 34 S. E. 583; Tracy v. Muir, 151 Cal. 363, 90 Pac. 832, 
121 Am. St. Rep. 117. 

Third. The tliird proposition présents distinctive considérations. In 
substance, it is that, for want of the requisite notice, the court acted 
without jurisdiction in admitting the will to probate, and, this fact 
appearing of record, the whole proceeding, including the decree of 
distribution, is ineft'ectual for any purpose. The argument is that, 
the probate proceedings being void upon their face, they may be whol- 
ly ignored, and that therefore the will, never liaving been proved, is 
without efficacy to pass title, and that the plaintifi"s, as the heirs of 
the deceased, may recover the possession of the estate, which the de- 
fendants wrongfully hold under the void decree of distribution. The 
contention that the probate was without due notice lias three différent 
aspects : In the first place, it is urged that no notice of the time and 
place of the hearing of the pétition for the probate of the will was 
published as required by law, and in that connection it is shown that 
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the only proofs of such publication are the récitals in the probate de- 
cree to the efifect that due notice was given, and a document in the 
form of an afïîdavit, in which the facts of the publication of the no- 
tice in a certain San Francisco daily newspaper purport to be fuUy 
stated over the name of one Cosgrave, who is represented to be the 
clerk of the publisher of the newspaper. This document purports to 
be signed by Cosgrave, and recites that it is made under oath, but the 
certificate or jurât attached is in blank. 

In the next place, it is shown that while, in this alleged notice, the 
place designated for the hearing was department 10 of the superior 
court of San Francisco, the proceeding was, upon the day fixed for 
such hearing, by order, and without further notice, transferred to 
department 9, which sat in the same building, but in a différent part 
thereof. And, lastly, it is represented that while the hearing was not 
concluded until August 17, 1897, previously, upon two différent dates, 
namely, July 22d and August 16th, the court adjourned the hearing 
sine die, and that there was no notice of any further hearing after 
July 22, 1897. 

[4] Assuming that the first objection is not well taken, the second 
and third are without merit, and may be summarily disposed of. If 
the superior court, by reason of the due publication of the notice as 
required by law, or the appearance of the necessary parties, acquired 
jurisdiction on November 30, 1897, the day set for the hearing, it had 
in its department No. 10 the jurisdiction, among other things, to trans- 
fer the proceeding to department 9. If such action was impro vident 
or arbitrary, at most it constituted only errer in procédure ; it was 
not jurisdictional. And if we were to adopt the strained, and, as it 
appears to us, inadmissible, construction which the plaintiffs place 
upon the orders of July 22d and August 16th, they could not be held 
as operating to oust the court of jurisdiction. Apparently the appe- 
lants would hâve us subject the proceedings of the superior court to 
• the rigid rules applicable to inferior courts of limited jurisdiction, or 
to criminal procédure in felony cases. In courts of record presump- 
tions of regularity are indulged, and therefore, jurisdiction being once 
acquired, unless the record affirmatively shows the contrary, it will be 
presumed that the parties had due notice of ail subséquent proceed- 
ings. The précise point was considered and decided adversely to the 
appellants' contention in Re Davis, 151 Cal. 318, 86 Pac. 183, 90 Pac. 
711, 121 Am. St. Rep. 105. 

The real, and substantially the only, question therefore is whether 
the superior court ever acquired jurisdiction. Incidentally it may be 
observed that upon this branch of the inquiry the averments of the 
bill seem in material particulars to be whoUy at variance with the his- 
tory of the controversy as it is set forth in the published opinions of 
the Suprême Court of the state (see especially In re Davis, 151 Cal. 
318, 86 Pac. 183, 90 Pac. 711, 121 Am. St. Rep. 105), and, if the rec- 
ord of the probate proceeding is fully and faithfully pleaded, it is 
somewhat remarkable, to say the least, that a defect so patent should, 
in the several attempts which hâve been made unsuccessfully to assail 
the validity of the probate, hâve escaped détection until shortly before 
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the commencement of the présent suit. But we are to answer the ques- 
tion not upon conjecture, but upon the showing made by the bill, and 
this we proceed to do. It is important to bear in mind the Hmitations 
of the contention vvhich the plaintiffs make under this head; it is 
wholly independent of the question of the vahdity or invahdity of the 
will. The point is that the probate judgment is void, and, if the rea- 
sons assigned in support of the contention are sound, they must be 
sustained, even though the will may in fact and in law be entirely free 
from objection. And it follows as a matter of course that, for the 
time being, we must put ont of view not only the charge of fraud or 
forgery in the exécution of the will, but the charge of fraud in pro- 
curing the probate, for, as we hâve seen, such inquiries are not within 
our jurisdiction, and besides they are presently immaterial. Nor can 
we consider the averments of the bill in so far as they contradict or 
add to the record in the probate proceeding. To escape the opération 
of the principles we hâve already discussed, and in order that the point 
may hâve any independent merit, it must afifirmatively appear upon 
the face of the record itself that the judgment is void, and the chal- 
lenge of the plaintiffs is upon this ground. In this view the heirs at 
law of the deceased are, without any administration of his estate, 
suing for the recovery of the property, which is held by the devisees, 
under an apparently valid will. We hâve the power neither to ad- 
minister the estate, nor to adjudicate the validity of the will, for thèse 
are both subjects of probate jurisdiction, which is vested exclusively 
in the superior courts of the state. Whether, under such conditions, 
we could, or, in the light of other features of the record, we should, 
attempt to grant any équitable relief, even if the probate proceedings 
were held to be void, are questions not free from grave doubt; but 
we put them aside, for, upon a careful reconsideration of the prin- 
cipal point, we hâve been unable to yield to the view that the probate 
is void upon its face, and for the following reasons : 

[b] (1) Because due notice of the hearing appears to hâve been 
given. As already remarked, the superior court, proceeding in pro- 
bate, is a court of record, and its judgments are entitled to ail of the 
presumptions which are usually indulged in favor of the judgments 
of courts of gênerai jurisdiction. Section 1303 of the Code of Civil 
Procédure of California provides that, when a will is offered for pro- 
bate, the clerk must set the pétition down for hearing, and give no- 
tice by publication. Section 1306 is as follows: 

"At the time aii])oiiited for tlie hearing, or the time to which the hearing 
may hâte been postponed, the court unless the parties appear, must require 
proof that the notice has been given, which being made, the court must liear 
testimony in proot of tlie will." 

No particular form for proving that the notice has been given is 
hère prescribed. True, by section 2010 of the same Code, it is pro- 
vided generally that évidence of the publication of a document or no- 
tice "may be given by the affidavit of the printer," etc., but such affi- 
davit is not conclusive (section 2011), nor is the method of proof de- 
clared to be exclusive. Moreover, there is no requirement in relation 
to the probate of wills that the proof of publication shall be placed on 
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record in any prescribed form. The court "must require proof," is 

the mandate of the statute; and while the court niay accept an affi- 

davit, surely the sworn testimony of the printer, together with the 

newspaper files as exhibits, would furnish a much higher degree of 

proof than an afïidavit. In Wise v. Williams, 88 Cal. 35, 25 Pac. 1064, 

the court resorted to such proof to overthrow an affidavit. The judg- 

ment in question, among other things, expressly déclares that : 

"It was proved to the satisfaction ot tlie court tliat notice of said hearing 
liad beeu glven as required by lavv." 

It is well settled in California that récitals in judgments of superior 
courts, showing the due service of process, or other jurisdictional facts, 
are conclusive against collatéral attack. McCauley v. Fulton, 44 Cal. 
361; In re Newman, 75 Cal. 220, 16 Pac. 887, 7 Am. St. Rep. 146; 
McHatton v. Rhodes, 143 Cal. 280, 76 Pac. 1036, 101 Am. St. Rep. 
125; Grannis v. Superior Court, 146 Cal. 254, 79 Pac. 891, 106 Am. 
St. Rep. 23. And in Applegate v. Lexington, etc., Mining Co., 117 
U. S. 255, 6 Sup. Ct. 742, 29 L. Ed. 892, it is said : 

"Wiiere a court of gênerai jurlsdiction is autliorized In a proeeeding, ei- 
tlier statutory or at lavv or in equity, to bring in, by publication or otlier 
substituted service, nonresident défendants interested iu or having a lien 
upon property lyiug witbin its territorial jurisdiction, but is not required to 
place the proof of service upon the record, and the court orders such sub- 
stituted service, it wiU be presinned in favor of the jurisdiction that service 
was niade as ordered, although no évidence thereof appears of record, and 
the judgmeut of the court, so far as it afCects such property, will be valid." 

To escape this presumption, however, the appellants, relying upon 
the présence in the files of the incomplète affidavit hereinbefore re- 
ferred to, seek to invoke the rule that the gênerai récitals in a judg- 
ment must yield to spécifie facts inconsistent therewith, when disclosed 
by other parts of the judgment roll;-but upon a careful examination 
of the décisions we are convinced that the case does not f ail within this 
rule. In some of the authorities cited the question arose upon ap- 
peal, and for that reason they présent materially différent considéra- 
tions. The others readily fall into two classes: The one embraces 
cases where, notwithstanding the récital of due service, the afïidavit 
of publication or the officer's return, as the case may be, affirmatively 
shows that the requirements of the statute were not complied with, 
as, for instance. In re Charlebois, 6 Mont. 2i7i, 12 Pac. 775. It is too 
plain for controversy that this is not such a case. The second class 
consists of cases where the statute prescribes an exclusive method for 
making proof, as for example the affidavit of the printer, and such 
affidavit is upon file, but is either improperly executed or is executed 
by an unauthorized person, or fails to show ail of the facts and condi- 
tions required by the statute. Perhaps Steinbach v. Leese, 27 Cal. 
295, and Settlemier v. Sullivan, 97 U. S. 444, 24 L. Ed. 1110, are 
quite as favorable to the appellants' contention as any that can be 
found; but clearly they are inconclusive upon the précise point hère 
under considération. Naturally the décisions are not uniform, for 
each case has its own peculiar facts, and not infrequently the décision 
turns upon some distinctive provision of the local statutes. For ex- 
205 F.— 29 
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ample, in the Settlemier Case, replying to the suggestion that the ré- 
cital in the judgment disclosed due service of process, the court said 
that the "récital must be read in connection with that part of the rec- 
ord which gives the oMcial évidence prescribed by statute." For the 
reason that it was not supported by "the officiai évidence (as the same 
appeared in the record) prescribed by statute," the récital was held 
insufScient to disclose jurisdiction. 

But in the présent case, as we hâve already seen, the statutes nei- 
ther prescribe the method in which the proof must of necessity be 
made, nor require that it be made of record in any prescribed form, 
and it is unnecessary therefore to indulge the somewhat violent pre- 
sumption that the court considered the incomplète affidavit at ail, or 
considered it and nothing else in making the finding of due publica- 
tion. We do not overlook the averments in the bill that no notice was 
in any wise given, and that the court received this incomplète affidavit 
as proof of publication of notice ; but if by such averments it is sought 
to contradict or supplément the showing made upon the face of the 
record, they must be rejected, for we are hère considering only the 
contention that the probate is void upon its face, and therefore sub- 
ject to collatéral attack. As expressly stated in their brief, the posi- 
tion of the plaintiffs is that : 

"The présence of the imverifled iJreteiided affidavit in the record of the 
pretended judgment of probate controls and overcomes the récital therein, 
* * * and is, on collatéral inquiry, conclusive proof that the pretended 
judgment was made without notice." 

The averments referred to must therefore be deemed to be merely 
a statement of the presumptions and inferences which, in the mind 
of the pleader, necessarily arise upon the face of the record, and in 
fact add nothing to the record. 

[6] (2) In the second place, it is thought the probate is not void 
as against thèse plaintiffs, for the reason that they voluntarily appeared 
in the proceeding, challenged the validity of the will, and prosecuted 
their contest to an unsuccessful issue. The position of the plaintiffs 
is that the probate of the will is essentially a proceeding in rem, that 
the statutory notice is a prerequisite of jurisdiction, and that the no- 
tice cannot be waived by voluntary appearance, because there is no 
means of judicially determining whether ail who are entitled to con- 
test the will hâve appeared, and authority to proceed does not vest un- 
til jurisdiction is complète against ail the world. They vigorously as- 
sail the statement made in the original opinion that, after their ap- 
pearance, the proceeding, in so far "as it concerned" them, "was vir- 
tually one inter partes," both as being inconsistent with other parts 
of the opinion, and as being without support of authority. It is true 
that the proceeding is primarily and essentially one in rem ; but, when 
an heir appears to oppose the probate and institutes a contest, it 
thenceforth présents some of the aspects, and involves many of the 
considérations characteristic of, suits inter partes. That in marty 
branches of litigation a proceeding in rem is converted into a personal 
suit by the appearance of the défendant is a matter of fréquent occur- 
rence and familiar observation. Fitzgerald v. Fitzgerald, 137 U. S. 
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98, 11 Sup. Ct. 36, 34 L. Ed. 608; Cooper v, Reynolds, 10 Wall. 308, 
19 L. Ed. 931. But the real question with which we are hère con- 
cerned, concretely stated, is whether the subject-matter of a probate 
proceeding is such that the issues which may be raised between the 
parties whose interests are affected by the will are susceptible of sev- 
erance, and therefore to separate trials, or whether it is of such a 
nature that the présence of ail interested persons is not only neces- 
sary but indispensable, and that therefore the court is without jurisdic- 
tion to adjudicate an issue between any of the parties without first ac- 
quiring jurisdiction over ail of them. The question is not free from 
most perplexing considérations. 

It must be conceded that we should not, for light reasons, adopt a 
view by which parties may appear in a court of compétent jurisdiction, 
fully try out their controversy with their adversaries, and, upon being 
defeated, flout the adverse judgment because possibly there may be 
some other claimant who has not been properly brought before the 
court, and who, for that reason, cannot be bound by the proceeding. 
In every substantial sensé the plaintiiïs hâve had their "day in court." 
If we give place to the theory that, in a contest between devisees and 
a part only of the heirs (the other heirs not being before the court), the 
judgment opérâtes as an estoppel against ail who appear, there is no 
substantial préjudice to any of the heirs; those who appear hâve full 
opportunity to wage their claims, and the rights of the others remain 
wholly unafîected. True, the devisees claiming under the will are, if 
successful, subjected to the péril of further contests, and possibly of 
having the fruits of the fîrst contest swept away. But that is a pen- 
alty which not infrequently falls upon plaintiiïs who carelessly or in- 
advertently fail to make parties défendant ail persons claiming inter- 
ests in the subject-matter of the suit. In the view that notwithstand- 
ing the failure of the first contest a subséquent successful contest by 
other parties would wholly nullify the will, and thus operate in favor 
of ail of the heirs, the defeated contestant might profit by a séries of 
contests, but in no contingency could he be prejudiced. 

The California cases are wholly indecisive of the question. In view 
of tiïe considérations just stated. In re Smith's Estate, 122 Cal. 462, 
55 Pac. 249, which is perhaps the most persuasive of the cases cited. 
is, in its facts, readily distinguishable, because the order there held 
to be void necessarily affected the interests of persons who were with- 
out notice, and did not appear. In the Cobb Case, 49 Cal. 599, it was 
simply held upon appeal that it was error for the court to proceed 
without having before it ail of the interested parties. Admittedly ail 
interested persons are necessary parties, and, if for no other reason, 
to avoid a multiplicity of trials, they should ail be before the court, 
and it is error not to bring them in. But is their présence a jurisdic- 
tional prerequisite ? Randolph v. Bayue, 44 Cal. 366, lends some sup- 
port to plaintiffs' contention, but the facts are so différent that it is 
far from being controlling ; and the same may be said of the Car- 
penter Case, 127 Cal. 582, 60 Pac. 162. Upon the other hand, Abila 
v. Padilla, 14 Cal. 103, Samson v. Samson, 64 Cal. 327, 30 Pac. 979, 
Curtis V. Underwood, 101 Cal. 669, 36 Pac. 110, and the Estate of 
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Ricks, 160 Cal, 471, 117 Pac. 539, while favorable to défendants, are 
inconclusive. More or less directly in point, and to the same effect, 
are the Wisconsin cases O'Dell v. Rogers, 44 Wis. 136, and Flood v. 
Kerwin, 113 Wis. 673, 89 N. W. 845, and the Michigan case Rice v. 
Hosking, 105 Mich. 303, 63 N. W. 311, 55 Am. St. Rep. 448, and 
the Alabama cases Walker v. Jones, 23 Ala. 448, and Reese v. Nolan, 
99 Ala. 203, 13 South. 677. Some light may be drawn from the stat- 
utes. 

In section 1306 of the Code of Civil Procédure, quoted supra, it is 
provided that, at the time set for the hearing, "the court, unless the 
parties appear, niust require proof that the notice has been given, 
which being made, the court must hear testimony," etc. Now it is 
obvious that, if plaintiffs' argument in its entirety is sound, the clause, 
"unless the parties appear," is rendered ineffective and meaningless, 
for if, as is the contention, the court cannot proceed until it has ac- 
quired jurisdiction as against ail the world, and if there is no means 
of determining when ail persons entitled to be heard hâve appeared, 
in no contingency could the court proceed until it had proof of the 
required notice, be there never so many actual appearances. The im- 
propriety of adopting a view which would make a nullity of this clause 
is the more apparent when it is remembered that the clause was not 
enibraced in the section as originally enacted, but was interpolated 
by amendment, in 1873 ; and it is not perceived how we can give it 
practical efïect unless we hold that by an appearance the court becomes 
vested with jurisdiction to proceed so far as concerns the rights of the 
parties appearing. Of a somewhat similar import is this further con- 
sidération: In addition to the published notice prescribed by section 
1303, section 1304 requires that copies of the notice be mailed to heirs 
résident in the state, at their places of résidence, "if known to the 
petitioner," or, if the résidence is unknown, then such notices may 
be deposited in the post office at the county seat. Under plaintiffs' 
contention, an inadvertent omission of the name of one of the heirs, 
or a mistake in an address, would operate to render the whole pro- 
ceeding void, and void not only as against the person who is without 
due notice, but as against ail the world, including those who hâve had 
their day in court; nor could such person waive the defect or ratify 
the proceeding, or in any other way give to it validity or effect. A 
rule having conséquences so harsh would seem to be ont of accord 
with the spirit of modem judicial procédure, unless supported by the 
most cogent reasons. The only substantial ground upon which it can 
be made to rest is that a will is an indivisible entity, which it either 
valid or invalid as against ail the world, and that theref ore a judgment 
establishing its validity must be good against ail the world, or be with- 
out any efficacy at ail. But while in abstract theory much may be said 
for this view, it is in direct conflict with one branch of the probate 
System established by the statutes of California, which in principle can- 
not be distinguished from the proceeding hère under considération. 
We refer to sections 1327 and 1333 of the Code of Civil Procédure, 
which provide that, notwithstanding the preliminary probate, such as 
that which was had in this case, any party in interest may later in- 
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stitute a'contest assailiag the validily of the will. Section 1333 reads 
3 s follows: 

"If no perso)), \vitlii)i o))e yeai- aftor the p)-obiite ot a will, coiitest tlie sauie 
or the validity tliereof, the probate »t the will is conolusive; saviiii,' to in- 
fa)its and persoiis of unsoiDiii mind, a ilke period of one year after their re- 
^■'lective disabilities are removed." 

In so far as the question under considération is concerned, the con- 
test hère provided for is indistinguishable from the subjcct-matter of 
the preliminary probate. In re Estate of Davis, 136 Cal. 590, 69 Pac. 
412. In either case the validity of the will is involved, and nothing 
else ; and, if in the one case the actual or constructive présence of ail 
the parties is a prerequisite of jurisdiction, the reasons are quite as co- 
gent and the necessity is equally great in the other. But clearly in the 
contest provided for in thèse sections a severance is contemplated. 
Adults must assert their claims within one year; infants cannot be 
compelled to do so. And in the case of a number of infant hoirs they 
might, as they severally reach the âge of majority, institute successive 
contests. Administering this statute in a contest brought by a minor 
heir, after the lapse of a year subséquent to the probate of the will, 
the Suprême Court of California, in the case of Samson v. Samson, 
64 Cal. 327, 30 Pac. 979, found "no difficulty in avoichng the probate 
so far as the interests of the contesting heir are concerned, and permit- 
ting it to stand so far as concerns the heirs who hâve lost their rights 
by lapse of time." And in that connection the court quoted with ap- 
parent approval from Bailey v. Stewart, 2 Redf . Sur. 227, as follows : 

"It is qulte clear to my mind that, wiiere a petltio)i shows a case couferring 
jurisdiction, the siiri'ogate has antho'ity to aet In the promises, and It is 
uot trne to say tl)at the subséquent diseovery of persons, who were entitled 
to an interest in the <'state as heirs, would render the deo'ee void. Such a 
state of tacts would o)ily i-ender the decree inoi;erative, as to the person so 
<liscovered to be oitit'ed. Suppose, as a]i illustratio)), that a testator should 
die leaving, as is su))posed. but three eliildren, and upon that assumption 
the will shouUl be proliated, and ]iiany yea)'s thej'eafter it should turn out 
that a fouvth cliild, supposed to be dead, was living; can it be seriously con- 
te))ded that such a diseovery would render the probate void? If so, most 
disastrous conséquences might resuit to the estate and to those who had be- 
come possessed of it. The n)Ost that could be said i)i such a case would be 
that the probate ir.iglit be avoidiid so far as the interests of the heir not 
cited are concerned, and that the probate for that purpose would be set 
aside, if at ail, on appeal to the discrétion of the surrogate." 

Our conclusion is that the superior court, being vested with gênerai 
jurisdiction in probate, has, upon the présentation of a will, accompa- 
nied by a proper pétition for the probate thereof, and the appearance 
of qualified persons to contest the same, the power to proceed and to 
entertain such contest, and that under section 1306 of the Code of Civil 
Procédure the question whether ail of the interested parties hâve ap- 
peared is, so far as those actually présent are concerned, one which the 
court is required to décide, not before exercising jurisdiction, but in 
the exercise of the jurisdiction conferred by the appearance of those 
présent, and that therefore error in that regard, if any be committed, 
is not jurisdictional, but is an irregularity in procédure subject to re- 
view only on appeal or by motion in the proceeding itself ; and f urther 



454 205 FEDERAL REPORTER 

that a final judgment in such contest, adverse to the contestants, con- 
stitutes a valid estoppel against them. There being no présent neces- 
sity therefor, we do not consider the question whether an unsuccessful 
contestant takes the benefit of a subséquent successful attack upon the 
will made by a qualified person of whom the court did not originally 
hâve jurisdiction. The logic of the Samson Case seems to require that 
the question be answered in the négative, but we do not go beyond the 
necessities of the case, and hold only that the plaintiffs, having ap- 
peared and resisted the probate, are estopped f rom questioning the va- 
Hdity of the will or the probate thereof in a collatéral attack. 

Fourth. The fourth independent ground relied upon is that the will 
is upon its face void, because it does not disclose the place, as well as 
the tinie, of its exécution; the contention being that both place and 
time are necessarily implied by the term "dated." Upon this. point, 
however, we find no reason for adding to the discussion or modifying 
the conclusion set forth in the original opinion. We entertain no 
doubt that the instrument is in full compliance with the statute. 

[7] Fifth. The last contention is that the beneficiaries named in the 
will feloniously caused the death of Davis for the purpose of seizing 
upon and appropriating his estate ; but it is sufficient to say that there 
is no such averment in the bill. The allégation of circumstances which 
may, but do not necessarily, point to an ultimate fact, does not amount 
to an averment of such fact. It may be added that, if we accept the 
plaintiffs' construction of the pleading, the point is necessarily em- 
braced in the first contention discussed, and is ruled by the conclusion 
there stated. 

It follows that the decree of the Circuit Court dismissing the bill 
was properly made, and it will therefore be affirmed. Dated this 22d 
day of March, 1913. 



In re BUCHNER. 

ILLINOIS NAT. BANK et al. v. SUMMERS et al. 

(Circuit Court of Appeals, Seventh Circuit. April 15, 1913.) 

No. 1,960. 

1. MORTGAGES (§ 151*) — PBIORITY — ASSIQNMEKT — ReLEASE — NOTICE OF As- 
SIONMENT. 

A baiikrupt conveyea real property to F., receiving baclc a mortgage to 
Becure notes for part of the piircliase priée. Ou tlie same day F. re- 
conveyed tlie property to tlie banlîrupt suijjoct to tlie mortgage whicli 
tlie bankrupt assuiued. ïhe first deed and mortgage were recorded, but 
tbe second was not. After tliis tlie bankrupt borrowed tvom a bank and 
deposited the notes and mortgage as collatéral, the bank procuring no 
assignment of the mortgage, after which the bankrupt, needing more 
nioney, procured F. to apply to a trust company for a loan on the same 
property ; the bankrupt releasing the first mortgage wlthout paying the 
debt for which it was pledged, aud F. executed a new mortgage tq the 
trust Company for the new loan; tliat company having no notice of the 
pledge of the original mortgage. Beld, that tbe bankrupt not having been 
named as trustée in the original mortgage properly released it individu- 
ally, and that the trust company was not négligent in accepting such re- 
lease as a satisfaction of the lien wlthout recmiring an inspection ot the 

— — — — — — ' ■ -* 

•For other cases see same topic &. § ndmbkk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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notes secured, though they were not due and conlained no prepayment 
privilèges. 

[Ed. Note. — For otlier cases, see Mortgages, Cent. Dlg. SS 307, 309- 
811, 314-329, 332-336; Dec. Dlg. { 151;* Vendor and Purchaser, Cent. 
Dig. § 670.] 

2. MOBTOAGES (§ 167*) — ASSIGNMENT OF FiBST MOBTOAGE — NOTICK. 

A banknipt conveyed certain property to F., receiving back a mortgage 
and notes for part of the purcbase prlce and a reconveyance by which 
the bankrupt assumed payment of the mortgage. He recorded the mort- 
gage but not the reconveyance and later pledged the mortgage and notes 
with the I. Bank as security for a loan. The bankrupt deposlted the un- 
recorded deed wIth the F. Bank to protect F. against liablUty on the 
mortgage, after which the notes and flrst mortgage were sent by the I. 
Bank to the F. Bank for collection. The bankrupt later procured F. to 
apply to a trust company for a new loan on the same property and pro- 
cured the same by releasing the flrst mortgage and having F. exécute 
a new one to the trust company, which sent the proceeds of the loan to 
the F. Bank as the trust company's agent with directions on receiving a 
satisfaction of the first mortgage to deliver to F., the proceeds of the 
new loan and to forward the papers to the trust company, which was 
done. Beld, that the offlcer of the F. Bank, having charge of the comple- 
tlon of the trust company's loan, having been directed to perform merely 
minlsterlal duties, and not being required to pass on the legality of the 
transaction or to express any opinion as to the adequacy of the security, 
the présence or absence of other liens, etc., his knowledge, if any, that 
the notes secured by the flrst mortgage had not been paid and had not 
been assigned, was not chargeable to the trust company. 

[Ed. Note.— For other cases, see Mortgages, Cent Dlg. §S 382, 390, 391 ; 
Dec. Dig. § 167.*] 

8. JuDGMENi (I 788*) — Lien — State or Title — Notice — Possession. 

Where a bankrupt was in possession of land under an unrecorded deed 
at the time certain judgments were recovered against him, such judg- 
ments were prior to the rlghts of the purchaser of the land under a con- 
tract of sale flled three days after the entry of the judgments, under 
the rule that a judgment creditor is presumed to hâve advanced crédit 
on the apparent state of the title as disclosed by the records and open 
possession of the property as of the date of the recovery of his judg- 
ment and is a bona fide purchaser as of that date. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. {§ 1368, 1369; 
Dec. Dig. S 788.*] 

Appeal f rom the District Court of the United States for the Eastem 
Division of the Northern District of Illinois; A. L. Sanborn, Judge. 

In the matter of Louis A. Buchner, bankrupt. From a decree (202 
Fed. 979) confirming the report and findings of the Référée in Bank- 
ruptcy establishing priorities in favor of Sangamon Loan & Trust 
Company, D. C. Gallagher, and George White as against the Illinois 
National Bank and State Trust & Savings Bank of Peoria, they ap- 
peal. AfSrmed. 

Frank T. Miller, John M. Elliott, and W. L. EHwood, ail of Peoria, 
m., and A. M. Fitzgerald, of Springfield, 111., for appellants. 

John A. Barber and Clayton J. Barber, both of Springfield, 111., and 
C. E. Smith, of Lincoln, 111., for trustée. 

Logan Hay and John T. Creighton, both of Springfield, 111., for ap- 
pellee Sangamon Loan & Trust Co. 

T. T. Beach and Harold F. Trapp, both of Lincoln, 111., for appellees 
White & Gallagher. 

*For other cases see same topic & S number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Before BAKER and KOHLSAAT, Circuit Judges, and GEIGER, 
District Judge. 

KOHLSAAT, Circuit Judge. This is an appeal from a decree en- 
tered August 29, 1912, by which the District Court confirma the re- 
port and findings of its référée in bankruptcy establishing certain pri- 
orities among claims against the bankrupt estate. 

Appellants, Illinois National Bank and State Trust & Savings Bank of 
Peoria (hereinafter referred to as the "IVoria banks"), are the holders 
respectively of certain notes secured by niortgage on real estate of the 
bankrupt. They assign error upon the action of the court in postpon- 
ing their claims under said mortgage notes to (1) certain notes secured 
by a later mortgage on the same real estate held by appellee Sangamon 
Loan & Trust Company ; (2) a daim of appellees Gallagher & White 
for money advanced on a contract of purchase of the same real estate ; 
(3) certain claims of appeilee Summers, trustée, subrogated to the lien 
of judgment creditors. 

Louis A. Buchner, the bankrupt, was président, and Paul D. Foster 
was one of the directors, of the Farmers' State Bank of Middletown. 
Both were deeply involved financially in the aiïairs of the Middletown 
Coal Company, which appears to hâve been a losing venture. Buch- 
ner was the owner in fee simple, unincumbered, of the real estate 
above referred to (designated in the record as tracts 1, 2, 3, and 4). 
He needed money for coal mining opérations, but did not want to in- 
jure his crédit or that of his bank by having it known that he was 
mortgaging his property. Accordingly, he conveyed the real estate 
(tracts 1, 2, 3, and 4) to Foster by warranty deed. Foster thereupon 
executed a mortgage back to Buchner to secure notes aggregating $15,- 
000 signed by Foster, made payable to the order of "myself ," and by 
Foster indorsed in blank. This mortgage and notes, having been duly 
dehvered to Buchner, were shortly thereafter placed with appellants, 
Peoria banks, as collatéral to certain indebtedness owing by Buchner to 
said banks respectively, and are the notes upon which the Peoria banks, 
now base their several claims. 

Both warranty deed and mortgage were duly recorded ; but no for- 
mal assignment of the mortgage from Buchner to Peoria banks was 
ever made, and Buchner remaineci as mortgagee of record until other 
rights had intervened. Afterwards, but as part of the same transac- 
tion, Foster executed and delivered to Buchner a gênerai warranty 
deed of the same premises, subject, however. to the mortgage. This 
last warranty deed was not recorded, but through an understanding be- 
tween the parties was, some six months thereafter, deposited with V. 
J. Ryan, cashier of the bank of which Buchner and Foster were re- 
spectively président and director (the Farmers' State Bank of Middle- 
town), with a mémorandum attached certifying that it was so deposited 
to protect Foster against any loss by reason of said mortgage notes. 
Buchner remained, either by himself or by his tenants, in possession of 
the premises up to the time of bankruptcy. 

A little over a year after the above-described notes had been nego- 
tiated, more money being needed, Buchner procured Foster to apply 
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to tlie appellee Sangamon Loan & Trust Company for a loan of $8,000 
on the same real estate (tracts 1, 2, 3, and 4). 

The original application for this second loan is in Buchner's hand- 
writing, but the affidavit attached thereto is sworn to by Foster. In 
this application, Poster untruthfully states that he (Foster) was in pos- 
session of the said real estate ; and afterwards, in an application on an- 
other form, that there was no mortgage or other liens on said real es- 
tate. Following the usual course in such cases, the lender asked for an 
abstract of title, an examination of which disclosed the $15,000 prior 
mortgage still outstanding. In the course of negotiations that fol- 
lowed, Foster agreed to get a release of this prior mortgage, where- 
upon the Sangamon Loan & Trust Company promised to lend the mon- 
ey, and forwarded the same to the Farmers' State Bank of Middle- 
town (Buchner's bank) with instructions that it was "to be delivered 
to Mr. Foster, upon his delivcry to you of the notes and mortgage 
which he has executed; and also the delivery to you of the release 
of the mortgage of $15,000 to Mr. Buchner." Thèse instructions were 
complied with by the Farmers' State Bank, and the loan made; both 
release and mortgage being thereafter duly recorded. The release was 
signed by Buchner individually — not as trustée. 

At this time, the outstanding notes of the prior mortgage had some- 
thing like 2^4 years to run. They contained no prepayment privilèges. 
The Sangamon Loan & Trust Company did not insist upon seeing the 
canceled notes, seemingly assuming that the release would not hâve 
been made unless the notes were paid. It had no actual notice that 
the notes had not been paid. 

V. J. Ryan, cashier of the Farmers' State Bank, at the time of the 
release, had in his possession the unrecorded deed froni Foster back to 
Buchner, and but a few days préviens to the exécution of the release 
certain of the notes secured by the first Peoria mortgage which were 
owned and had been forwarded by the Illinois National Bank of Pe- 
oria, at Buchner's request, to allow inspection by a possible purchaser. 
It was Ryan who took Buchner's acknowledgment to the release deed. 

Appellants, Peoria banks, do not question the want of actual notice 
or impugn the good f aith of the Sangamon Loan & Trust Company ; 
but they assert that (1) Foster's misrepresentations as to absence of 
incumbrance, (2) the fact that the records showed that the notes had 
21/^ years to run and contained no prepayment privilèges, (3) the cir- 
cumstances that the release was signed by Buchner individually instead 
of as trustée, (4) the insufficiency of the $8,000 loan asked for to sat- 
isfy one of $15,000 — should hâve aroused suspicion in the minds of 
those representing the Sangamon Loan & Trust Company, and should 
hâve called for a more rigid inquiry; and that failing to entertaiu 
suspicion and to follow up thèse circumstances by a more careful in- 
vestigation (and, perhaps, insistence that the canceled notes of the prior 
mortgage be produced) the Sangamon Loan & Trust Company has 
been guilty of négligence which should invalidate whatever priority it 
might otherwise hâve had and allow the $15,000 prior mortgage to 
stand as a first lien. 
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It is also contended on behalf of appellants that the Saiigamon Loan 
& Trust Company is chargeable with the knowledge of its agent, the 
Farmers' State Bank of Middietown, as to the existence of the out- 
standing notes and the rights of their holders. 

[1] On the other hand, appellee Sangamon Loan & Trust Company 
urges that the appellants, Peoria banks, were guilty of négligence in 
not taking and recordiug an assignment of their mortgage, which would 
hâve afforded notice of record of their rights, insisting that it (Sanga- 
mon Loan & Trust Company) had donc everything that could reason- 
ably be expected of it, and that, having the express statement of Pos- 
ter and the release of Buchner, it was not required to pursue its in- 
quiry further; and that knowledge possessed by the officers of the 
Farmers' State Bank of Middietown should not be imputed to it, be- 
cause of the antagonistic relation of that bank to the subject-matter 
of its agency. 

The Sangamon Loan & Trust Company knew the men with whom 
it was dealing to be (as practical business men engaged in the banking 
business) necessarily familiar with the gênerai procédure on the appli- 
cation for a loan on real estate. No one with the least knowledge of 
such procédure would expect to deceive a lender by a statement that 
there was no prior mortgage on the property when such a mortgage 
had been recorded and showed, unreleased, on the abstract. Under 
thèse circumstances, the only logical inference to be drawn by the San- 
gamon Loan & Trust Company from Foster's misrepresentation as to 
the absence of incumbrances was that Foster had made a careless state- 
ment or was honestly mistaken in supposing th<.t the prior mortgage 
had been released. The obvious futility of such a misrepresentation 
as an instrument of fraud was sufficient reason to regard it merely as 
a mistake, and not as an indication of dishonesty. 

It is not unusual that notes should be taken up before maturity. 
While the notes contained no prepayment privilèges, the right to refuse 
to accept payment before maturity was one that could be, and often is, 
waived. 

There was no reason why Buchner should hâve written the word 
"trustée" after bis signature. He was not named as trustée in the in- 
strument; it was a mortgage, not a trust deed, and as mortgagee he 
properly released it individually. 

Men in business often find it désirable, for varions legitimate rea- 
sons, to put their liabilities in différent form ; and there seems to be 
nothing suspicions in the fact that only $8,000 was asked for — the nat- 
ural inference would be that Foster had taken care of the other $7,000 
in some other way. 

It is not believed that any or ail of thèse circumstances should rea- 
sonably hâve aroused suspicion that a fraudulent release was contem- 
plated. 

While there can be no question that f ailure to demand inspection of 
the canceled notes is not the usual practice of a careful business man, 
the fact that both Buchner and Foster, mortgagor and mortgagee 
(known to be officiais of the Farmers' State Bank), joined in expressly 
or tacitly assertitig absence of other incumbrance, might well throw 
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the Sangamon bank off its guard. Even if the Sangamon Loan & 
Trust Company had demanded inspection of the canceled notes, it is 
improbable that, having proceeded thus far with the fraud, either 
Buchner or Poster would hâve confessed that the notes were outstand- 
ing and unpaid. Suppose that Buchner and Poster, in response to 
strict inquiry of the officiais of the Sangamon Company, had expressly 
asserted that the notes had been paid and canceled, but were subse- 
quently lost or destroyed? The Sangamon Loan & Trust Company 
might hâve demanded the security of a bond conditioned to save.them 
harmless in the event of the notes afterward turning up unpaid in the 
hands of a bona fide holder for value without notice. But how could 
such additional diligence affect the question before the court? How 
could it in any way protect the interests of the Peoria banks? 

In Williams v. Jackson, 107 U. S. 478, 2 Sup. Ct. 814, 27 L. Ed. 
529, where, like in the case at bar, a trustée wrongfuUy released mort- 
gaged premises before notes were paid, the court said that the lender 
had taken "every reasonable précaution that could hâve been expected 
of a prudent man" when "he declined to lend his money, until after he 
had been furnished with a conveyancer's abstract of title, showing that 
the deed of release f rom the trustées under the first deed of trust and 
from the original holder of the notes secured thereby * * * had 
been recorded, and that the land was not subject to any incumbrance 
prior to the second deed of trust." (This was exactly what the Sanga- 
mon l^an & Trust Company did in the case at bar.) The court fur- 
ther said : 

"It wàs suggested in argument that as the first deed of trust showed that 
the notes secured thereby were negotlable and were not yet payable, and that 
the land was not entitled to be released from this trust deed until ail the 
notes were paid, Williams was négligent in not making further inquiry into 
the fact whether they were still unpaid. But of whom should he hâve made 
inquiry? The trustée under the first deed and the original holder of the 
notes secured thereby, having expressly asserted under their own hands and 
seals that the notes had been paid, and Sweet and wife having apparently 
concilrred in the assertion by accepOng the deed of release and putting it on 
record, he certainly was not bound to inquire of any of them as to the truth 
of that fact; and there was no other person to whom he could apply fnr 
information, for he did not Tcnoia that the notes had ever been negotiated 
and had no reason to suppose that they had not been canceled and destroyed. 

"To charge Williams with construetive notice of the fact that the notes 
had not been paid, In the absence of any proof of knowledge, fraud, or gross 
or willful négligence, on his part, would be inconsistent with the purpose of 
the reglstry laws, with the settled prlnciples of equity, and with the cori- 
venient transaction of business. Iline v. Dodd, 2 Atk. 275 ; Jones v. Smith, 1 
Hare, 43, 1 Phillips, 244; Agra Bank v. Barry, Irish R. Eq. 128, Law Rep. 
7 H. L. 135; Wilson v. Wall, 6 Wall. 83 [18 L. Ed. 727]; Norman v. Towne. 
130 Mass. 52." 

This language of the court in Williams v. Jackson, supra, is quoted 
approvingly in Havighorst v. Bowen, 214 111. 97, 7i N. E. 402, and 
there can be no doubt that by the great weight of authority this is the 
law in the State of Illinois. Thus in Vogel v. Troy, 232 111. 481, 83 
N. Ë. 96p, the court says : ^ 

"The law Is well settled in this state that the trustée in a trust deed of 
the character of the one in question has the power, as to third parties, to 
release the lien created thereby so as to revest the title in the grantor, eveh 
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thougli he does so witliout the consent of the holder of tlie Indebteduess whlch 
the trust deed was given to secure and in violation of tlie obligations of liis 
trust (Mann v. Juniniel, 183 111. 523 |56 N. K. 161!); and such release may 
be made even though tlie indebtedness secured by the trust deed is not due 
at the tinie the release is exeeuted (Ogle v. Turpln, 102 111. 148). In equity, 
however, a release uiiiiutliorlzed by the ternis of the trust deed or by the 
consent of the cestul que trust will hâve no effect upon the trust deed as be- 
tvveen the original parties or as to subséquent purchasers with ix)tice." 

The court also in this case (Vogel v. Troy) réitérâtes the language 
in Lennartz v. Quilty, 191 111. 174, 60 N. E. 913, 85 Am. St. Rep. 260: 

"The recording laws are designed to afford protection to parties acting in 
good falth and relylng uiKin theni, and, in the absence of any notice or grouud 
of suspicion, it is not the duty of a purchaser to obtaln an admission of pay- 
ment from the holder of a note secured by a trust deed regularly released 
of record." 

Appellants Peoria banks might hâve adequately protected themselves 
and given notice of their rights to subséquent purchasers by taking and 
recording an assignment of the mortgage. In Ogle v. Turpin, 102 111. 
148, 153, the court say: 

"The assignment of the notes operated as an équitable assignment of the 
mortgage, and the assignment was an instrument that related to or affected 
the tltle to land, and to become operative as to creditors and purchasers the 
assignment of the mortgage should bave been formally made and recorded, 
to charge notice to ail persons deallng with the title, or at least the assign- 
ment on the note * * * should bave been recorded. As betweeu the par- 
ties, the mère assignment, wlthout i-ecordlng, was ail that was requlred to 
assign the mortgage, but as to strangers It was otherwise." 

In the same case, Mr. Justice Dickey, in a concurring opinion, says: 

"When a man buys notes secured by mortgage, he becomes thereby the 
équitable assignée of the mortgage, and acquires an équitable Interest in the 
mortgaged lands. If he wishes to protect that interest against subséquent 
purchasers, he may do so by taking a written assignment of the mortgage and 
plaeing that assignment upon record. Possibly a record of the assignment 
of the note would be sutHcient." 

See, also, Mann v. Jummel, 183 111. 523, 56 N. E. 161 ; Day v. Bren- 
ton, 102 lowa, 483, 71 N. W. 538, 63 Am. St. Rep. 460; Merrill v. 
Luce, 6 S. D. 354, 61 N. W. 43, 55 Am. St. Rep. 844. 

[2] The argument that the Sangamon Loan & Trust Company 
should be charged with any knowledge possessed by the Farmers' 
State Bank that the notes of the first mortgage were outstanding and 
unpaid is untenable. In the first place, it is not sufficiently shown that 
Ryan had actual knowledge of the facts sought to be brought home to 
him. Over two years had elapsed between the making of the first 
mortgage and the application for the second. The notes had long been 
held by the Peoria banks, and their status may not hâve been borne in 
mind by Ryan when he promised to foilow out the direction of the 
Sangamon Loan & Trust Company. 

But even if we overlook the uncertainty of this évidence, and assume 
that Ryan had actual knowledge, it must be remembered that Ryan's 
authority from the Sangamon Loan & Trust Company was to perform 
duties purely ministerial, being closely limited to (1) receiving certain 
papers ; (2) delivering to Mr. Foster a check ; (3) f orwarding the pa- 
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pers to his principal. He had no discretionary duties — was not re- 
quired to pass upon the legality of the transactions nor to express his 
opinion as to the adequacy of the security, the présence or absence of 
Hens, nor anything that would hâve brought out his knowledge (if he 
possessed any), relating to the rights of the Peoria banks. It is held 
in Lowden v. Wilson, 233 111. 344, 350, 84 N. E. 245, 24-9, that "no- 
tice, to bind the principal, must hâve référence to business in which the 
agent is engaged by the authority of the principal," and that, where an 
agent was employed to turn over a check when possession was given, 
the knowledge of the agent of an outstanding title could not be im- 
puted to his principal. 

Accordingly, we find no error in the finding and action of the Dis- 
trict Court in awarding priority of the notes held by the Sangamon 
Loan & Trust Company over those held by the Peoria banks. 

[3] The release signed by Buchner and the mortgage of Foster to 
the Sangamon Loan & Trust Company were filed for record in June, 
1908. On February 3, 1911, four judgments and transcripts of judg- 
ments aggregating nearly $7,900 and costs were entered of record 
against Louis A. Buchner in the circuit court of Lake county where 
the land is located. Three days later, on February 6, 1911, Buchner 
entered into a contract in writing, which was filed for record on the 
same day, agreeing to sell the same land to appellants Gallagher & 
White, who deposited $1,000 on the purchase price. The four judg- 
ments against Buchner were obtained before the contract with Gal- 
lagher & White. Section 1 of chapter 77 of the Illinois Revised Stat- 
utes (1911) would seem clearly to require the claim of Gallagher & 
White to be held subordinate to thèse prior judgments. While Buch- 
ner's warranty deed from Foster was unrecorded, Buchner was in pos- 
session of the land, and the law is clear that the possession of a judg- 
ment debtor is notice of his interest equal to a public record of the in- 
strument under which he holds. A judgment créditer is conclusively 
presumed to hâve advanced crédit on the apparent state of the title as 
disclosed by the records and open possession of the property as of the 
date of the recovery of his judgment, and he is a bona fide purchaser 
as of that date. Manly v. Pettee, 38 111. 128, 135 ; Martin v. Dryden, 
1 Gilm. (6 m.) 215; Massey v. Westcott, 40 111. 160, 163; Gary y. 
Newton, 201 111. 170, 186, 66 N. E. 267. 

It follows that there is no error in holding the vendee's lien of Gal- 
lagher & White subordinate to the four judgments entered of record 
February 3, 1911, for $7,885.86 and costs. On February 8, 1911 (two 
days after the record of the Gallagher & White contract), two judg- 
ments aggregating $8,103.46 were entered of record against Buchner. 
At the time of their entry, the judgment creditors had no notice of 
record or otherwise of the claim of the Peoria banks. It follows, upon 
principles above set forth, that thèse judgments are entitled to priority 
over the mortgage notes of the Peoria banks ; and we find no error 
in the action of the court below in so holding. 

The order of the District Court is in ail respects aifirmed. 
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STOCKTON V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 15, 1913.) 

No. 1,879. 

1. PosT OmcE (§ 35*) — "MisusE of Mails" — SciiEin: to Defraud — Offexse — 

Kbquisites. 

Pen. Code, § 215 (Act March 4, 1909, c. 321, 35 Stat. 1130 [U. S. Conip. 
St. Supp. 1911, p. 1653]), provides tliat whoever, liaving devised or in- 
tended to devise any sclieme or artifice to defraud, sliall, in executiiiR 
tlie fraud, place any letter, circular, pamphlet, or advertisement addressert 
to any person residing withln or witliout tlie United States in tl)e post 
office, shall be punislied, etc. lield ttiat, in order to constitute an of- 
fense under sucli section, there raust be a schenie or artifice to defraud, 
whlcli ttie accused lias devised or is intending to devise, and a use of tlie 
mails to exécute the sclieme or artifice, or au attenipt to do so. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 55; Dec. Dig. 
§ .35.» 

Nonmallable matter, see notes to Timmons v. United States, 30 C. C. 
A. 79 ; McCarthy v. United States, 110 C. C. A. 548.] 

2. Post Office (§ 85*) — Misuse dp Mails — "Devise." 

The term "devise," as used in Pen. Code, S 215 (Act March 4, 1909. 
c. 321, 35 Stat. 1130 [U. S. Comp. St. Supp. 1911, p. 1653]), providing that 
whoever, having devised a scheme to defraud, shall place any letter or 
circular In the post office in furtherance of such scheme, conveys the Idea 
of being devious, contriving, disingenuous ; a schenie, maeliination, in- 
trigue, or plan whose appearance differs from the reality; an artifice; 
a trick, false prêteuse or token. The degree to which this conception of 
the language of the statute is satisfled is, however, uot niaterial, though 
the flrst ingrédient of the offense, to wit, the devising of a scheme or 
artifice to defraud, does not exist unless the scheme or artifice devised 
or intended to be devised is one to defraud. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
§35.» 

For other définitions, see Words and Phrases, vol. 3, pp. 2047-2049-,- 
vol. 8, p. 7636.] 

3. Post Office (§ 48*) — Misuse of Mails — Scheme to Defkaud — Indictment. 

An indictment, alleging that défendant, a manufacturer of loaded dice, 
marked playing cards, etc., designed and intended to defraud persons in- 
duced to play wlth the buyers thereof, devised a scheme or artifice to 
defraud such persons, and, intending to so defraud them, did uniawfully, 
etc., place In the post office a printed catalogue directed to certain Indl- 
viduals designated, by which défendant sought to seli such articles to 
the addressees, intending that they should use the same in playing wlth 
third persons, and that the latter should be defrauded. Held that since 
the mailing of defendant's catalogue advertising the sale of such articles 
was not an élément Of a scheme to defraud, and the scheme to defraud, 
tf any, would be that devised and perpetrated by the buyers of the ap- 
paratus when they used the same, in which défendant had no part, his 
actuai intent being coextenslve only with his own transaction in selling 
or offering to sell articles which could be misused, the indictment did 
not allège the offense deflned by Pen. Code. § 215 (Act March 4, 1909, c. 
321, 35 Stat. 1130 [U. S. Comp. St. Supp. 1911, p. 1653]), prohibiting the 
use of the mails in furtlierance of a scheme to defraud, and was there- 
fore demurrable. 

[Ed. Note. — For other cases, see Post Ofiice, Cent. Dig. §§ 67-80; Dec. 
Dig. § 48.*] 

•For other cases see same topic & î numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

Eugène M. Stockton was convicted of using the post office estab- 
lishment in furtherance of a scheme to defraud, and he brings error. 
Reversed, with directions to sustain a demurrer to the indictment. 

The plaintiff In error seeks review of a judgnient of conviction and sen- 
tence herein upon aa indictment cliarging violation of section 215 of the 
Pénal Code. 

The first count of the indictment charges the défendant with having "de- 
vised a scheme and artifice to defraud a class of persons," i. e., "persons 
* * * whom the said Eugène M. Stockton intended vpould engage in play- 
ing games of chance for money and other valuable considération, in the man- 
ner and by the means hereinafter in this count of the indictment set forth, 
with one Ike Niehols of Kingsville in the state of Texas," which scheme and 
artifice to defraud was and is as follows : 

"That said Eugène M. Stockton planned, devlsed and intended that the said 
Ike Nlchols would purchase from him, said Eugène M. Stockton, and planned, 
devlsed and intended that he, the said Eugène M. Stockton, would sell and 
deliver to the said Ike Nichols for the purpose hereinafter mentioned, cer- 
tain gambling devlces, to wt, loaded dice and marked playing cards herein- 
after more particularly described, for money to be paid therefor by the said 
Ike Nichols to the said Eugène M. Stockton, and the said Eugène M. Stockton 
planned, devised and intended that the said Ike Nichols would engage the 
said persons intended to be defrauded in playing games of chance for money 
and other valuable considération to be wagered thereon in the manner com- 
monly known as gambling; and the said Eugène M. Stockton planned, de- 
vised and intended that the said dice so to be sold as aforesaid, would be 
constructed in such manner as to enable the said Ike Nichols to cause 
said dice in the playing of such games of chance with the said persons in- 
tended to be defrauded, as aforesaid, to fall on certain six sides of the said 
dice, to be determined in advance, as he, the said Eugène M. Stockton, then 
well knew, wlthout intendlng that the said persons intended to be defrauded 
should hâve any knowledge that the said dice were so constructed as afore- 
said ; but on the contrary, he, the said Eugène M. Stockton, by and througli 
the said Ike Nichols, intended to cause the said persons intended to be de- 
frauded, to believe tliat the said dice were constructed in the same manner 
as ordinary dice are commonly constructed, to wit : without any mechanical 
or other device by which it could be determined in advance on which of 
the six sides the said dice should fall in the playing of the said games of 
chance." 

The indictment further described the marked playing cards, and contained 
similar averments respecting the plaintiff in error's intention that said Nichols 
would, in the use of such cards, hâve an unfair advantage over the persons 
intended to be defrauded; that the défendant "so having devised the said 
scheme and artifice, in and for executing the said scheme and artifice, in 
and for attempting to do so, and in and for defraudlng by and through the 
said scheme and artifice the said persons intended to be defrauded, unlaw- 
fully, willfully, fraudulently and feloniously, did place in the post office of the 
United States, at Chicago, and cause to be placed in the post office of the 
United States, to be sent and delivered by the said post office establishment 
of the said United States to said Ike Nichols at Kingsville in the state of 
Texas aforesaid, a certain printed catalogue" (not set forth in the Indictment, 
but identified). 

The second count is simllar except in respect of the alleged gambling de- 
vice contemplated to be sold and the person to whom the catalogue was 
mailed; also setting forth a letter alleged to hâve been written by the de- 
fendant, accompanying the catalogue, amplifying some of its contents, ana 
containing discussion of the use of gambling devices. 

The facts in the case are that the plaintiff in error, Eugène M. Stockton, 
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in December, 1910, at the time of liis indlctment, was eiigaged in tlie business 
of manufacturing and selllng niagical goods, cards, dice, and kindred arti- 
cles, including tliose specifled in tlie indictnient Catalogues, deseribing tlie 
goods and giving priées of the articles manufactured and offered to be sold, 
were issued and sent tlirougli tlie United States mail to eustoniers, and per- 
sons, firnis, and Indlvlduals to wlioni such merchandlse might be sold. 

It is undlsputed tliat catalogues were sent to the two persons nanied in the 
indlctment; tliat they contalned detuiled descriptions of loaded dice, marked 
playing cards, and other gambling eauipmeut referred to in the indlctment. 

C. S. O'Meara, of Chicago, 111. (Bernhardt Frank and Edward Ma- 
her, both of Chicago, 111., of counsel), for plaintifï in errer. 

James H. Wilkerson, of Chicago, 111. (Henry W. Freeman and Wal- 
ter P. Steffen, both of Chicago, 111., of counsel), for the United States. 

Before BAKER and KOHLSAAT, Circuit Judges, and GEIGER, 
District Judge. 

GEIGER, District Judge (after stating the facts as above). [1] 
Section 215 of the Pénal Code, so far as pertinent to the question pre- 
sented, is as follows : 

"Whoever, havlng devised or intended to devise any schenie or artifice to 
defraud, or for obtalnlng * * * sliall, for the purpose of executing sucli 
schenie or artifice or attenipting so to do, place, or carise to lie placed, any 
letter, postal card, package, wrlting, circnlar, pamphlet, or advertisenient, 
whether addressed to any person residing within or outslde tlie United >States," 
etc. 

It will be observed that the ingrédients which go to make up the 
offense under this section are: 

(1) A scheme or artifice to defraud which the accused has devised, 
or is intending to devise. 

(2) The use of the mails for the purpose of executing such scheme 
or artifice, or attempting to do so. 

[2] Assuming that marked cards and loaded dice may be — or are, 
almost exclusively — used to cheat or defraud in -gambling, has the 
plaintiff in error in selling or offering to sell to one knowingly desiring 
to purchase thèse articles at an agreed price, devised or intended to 
devise a scheme or artifice to defraud? Does he, by mailing a cata- 
logue accurately descriptive of thèse articles and their priées, exécute 
or attempt to exécute such scheme or artifice? Without attempting 
comprehensively to define the language of the act, it is apparent that 
each of the words "devise," "scheme," and "artifice" embodies éléments 
found in the other two. As understood in the law of crimes or torts, 
to "devise" conveys the idea of being devions, contriving, disingenuous ; 
a "scheme," machination, intrigue, or plan wh.ose appearance differs 
f rom the reality ; an "artifice" ; a trick, f aise pretense or token. But 
the degree to which this conception of the language of the statute is 
satisfied is never material, nor does the first essential ingrédient of the 
offense exist, unless the scheme or artifice devised or intended to be 
devised is one to defraud. 

[3] We start, as we must, with the concession that, although marked 
cards and loaded dice may be used, as stated, they are none the less 
lawful subjects of commerce. They may be manufactured, sold, and 



STOCKTON V. UNITED STATES 465 

purchased. If, therefore, upon purchase and sale, the parties thereto 
understand precisely the subject-matter and the seller proposes to and 
does give to the purchaser just what the latter wants — even though it 
be gambling apparatus — the transaction is an ordinary contract. The 
seller has neither deinsed nor executed a scheme or artifice. But the 
government, to sustain the indictment and conviction in the présent 
case, seeks to impute or ascribe to the plaintiff in error the fraudulent 
intent of the purchaser or possessor of the gambling devices, and 
thereby charge a fraudulent scheme. Its claim is thus stated in the 
brief : 

"That Stockton, the défendant below, intended that the persons to be de- 
frauded vvould engage in playing gaines of chance for money and other valua- 
ble considération, wlth the persons to whom the catalogue described in the 
indictment was mailed, and that he planned, deviseU, and intended that thèse 
addressees should purchase from him (Stocktoni, and that he vvould sell theni 
certain gambling devices, namely, loaded dice, marked playing cards, elec- 
tro niagnets, etc., by means of whlch the persons intended to be defrauded, 
while playing at games of chance with the possessors thereof, were to be 
defrauded of their money by being deprived of a falr and equal chance of 
winning in playing such games." 

In other words, plaintifï in error by mailing the catalogue intended 
to induce Moore and Nichols to purchase gambling apparatus from 
him ; if they purchased, he intended that they would engage persons 
at play and defraud them. Therefore he devised a scheme to defraud, 
bcause he intended to supply the instrumentality, i. e., marked cards, 
etc. Now, if plaintifï in error had, through personal solicitation, sokl 
or offered to sell this apparatus to Moore and Nichols ; or if they had 
called at his place of business and entered into and concluded nego- 
tiations with him, there would in each case be présent every élément 
disclosed in the indictment. The mailing of the catalogue is not an 
élément of the scheme ; the arbitrary allégation of the intention of 
plaintiff in error that Moore and Nichols would engage persons in 
play, etc., is in effect an allégation of knowledge on his part that such 
purchasers would put the apparatus to a use for which it was obvi- 
ously intended — and it adds and can add nothing unless and until by 
appropriate averment of facts it appears that he was to be in some rela- 
tion of confederacy or participation, bénéficiai or otherwise, in such 
use. The real scheme or artifice to defraud, if any, is that devised 
and perpetrated by the possessors of the apparatus when they use it. 
The actual intent of the plaintifï in error was coextensive only with 
his transaction in selling or ofïering to sell ; and in case he sold — 
the subject-matter being disclosed and known — his whole intention 
and expectation would hâve been fully realized. His relation to the 
matter would hâve been at an end ; and, granting that Nichols and 
Moore would or might defraud persons as alleged in the indictment, 
they would not do so upon the prompting nor in obédience to any act 
or intention of the plaintiff in error. So, too, the defrauded victims 
could point to no act of, or circumstance affecting, plaintiff in error, 
in justifiable reliance whereon they could claim to hâve entered into 
a situation wherein he defrauded them. Therefore, to uphold the in- 
dictment by imputing to him the fraudulent design or acts of subse- 
205 F.— 30 
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quent possessors of the gambling apparatus, without averment or 
proof of participation therein, would by construction enlarge the stat- 
ute. The statute (except in the particulars to be noted) neither defines 
nor denounces, but aims only to punish using the mails in effectuating, 
what, without it, ivould still be, schemes or artifices to defraud. 

This appHcation of the statute is quite conclusively demonstrated 
by the course of its amendment and construction respecting counter- 
feit money and transactions specifically enumerated. Prior to the 
amendment by act of March 2, 1889, c. 393, 25 Stat. 873 (U. S. Comp. 
St. 1901, p. 3696), the section under considération was limited to for- 
bidding the use of the mails to effectuate schemes or artifices to de- 
fraud; but by such amendment there was added, in the disjunctive, 
the particular spécification, now found, denouncing schemes or arti- 
fices to sell or deal in counterfeit money, "paper goods," the "sawdust 
swindle," and the like. The Suprême Court, in passing upon the 
amended section, said: 

"The statute, in very vvords as well as in manifest intent, applies to any 
liergon who devises eitlier a sclieme to defraud, or a sclieme to sell counteu- 
l'eit money or coinitevfeit obllsations of tlie United States, provided the scheme 
is Intended to be effected, and is elïected, by communications through the post 
office. This indictment char^ed, not a scheme to defraud, but a scheme to 
sell counterfeit obligations of the United States ; and therefore no proof of 
a scheme to defraud was necessai-y to support it." Per Grav. Justice, Streep 
V. United States, 160 U. S. 128, 10 Sup. Ct. 244, 40 L. Ed. 365. 

The distinction between cases now, but not formerly, comprehended 
by the statute, is thus stated by Judge Adams in Lemon v. United 
States, 164 Fed. 953, 90 C. C. A. 617 : 

"There is an obvious différence between scliemes to defraud and those to 
sell or deal in counterfeit money. The one necessarily involves a scheme to 
ilefraud some person or persons, wlnle the other may or may not involve such 
scheme. It may bc only a scheme to do an unlaicful act in ichioh ail con- 
cenicd knoioingly purticipate. * * * 

"The amendment of 18<S9, instead of limlting, exiianded the opération of 
the statute. It brought within its compréhension, in addition to what was 
there before, the subject of dealing in counterfeit and spurious money and 
other articles there specifled." 

Prior to the amendment it therefore was possible for one person to 
communicate to another an undisguised offer to sell counterfeit money. 
It was not a scheme to defraud within the meaning of the act, although 
counterfeit money could be dealt in only in violation of law, and was 
universally recognized as a means to defraud. How much more clearly 
is this true of gambling devices which may be lawfully bought and 
sold. Were it not true, we would hâve the anomalous situation of 
permitting the sending of gambling devices themselves through the 
mail, but forbidding communications respecting them. The plaintiff 
in error, without objection on the part of the government, could hâve 
sent the loaded dice or marked cards through the mail to Nichols and 
Moore, but could not bave sent a letter soliciting the purchase. 

Counscl for the government urge the authority of Milby v. United 
States, 120 Fed. 1, 57 C. C. A. 21, in support of the indictment and 
conviction. The case will be examined in the light of an earlier déter- 
mination (109 Fed. 643, 48 C. C. A. 574) by the same court involving 
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the same défendant. The facts were thèse: Milby was originally 
indicted for using the mails in attempting to sell counterfeit money. 
Demurrers were overruled, and motions in arrest of judgment denied. 
He was convicted. Upon appeal (109 Fed. 643, 48 C. C. A. 579), 
the indictment was held insufficient because the scheme was — 
■■plaiiily a direct. iiiKlisguised proposition to sell counterfeit money. * * • 
It is plainly évident," said tlie court, "from the course pursned in relation 
to tlie letter by the postmaster at Albany, Or., that he was left in no doubt 
or difficulty vvhatever as to the meaning and ob.iect of the proposition con- 
tained in the defendant's letter. If there was any niisrepresentation, direct 
or indirect, or other facts and circumstances, which would coustitute a scheme 
devised by the défendant to defraud Stites, the particulars in this respect 
are not given in this indictment. There is no averment to the effect that 
the défendant was not engaged in mailing counterfeit money, and in every 
way prepared to comply with his proposition if aecepted. In what method 
and by what sclieme was Stites to be deceived or defrauded, looking alone 
to the facts diselosed in this indictment? * * * Or, again, putting the 
transaction in a past aspect, if Stites had concluded to accept the proposition. 
and use the spurlous money ofCered, and had sent money to the défendant, 
and received counterfeit money in return therefor at the agreed rate of ex- 
chauge, in what respect would Stites hâve been defrauded or misled? In 
this last aspect of the case both the défendant "and Stites would hâve com- 
mitted an offense, but Stites would not hâve been defrauded or deceived. 
Tlie proposition eontained in the letter was entirely devoid of artfulness, and 
could not hâve been misunderstood in the ordinary case ; and, as we hâve 
said, no exceptional circumstance or fact is alleged in the indictment." 

It is to be noted that, although the case was decided many years 
after passage of the amendment of March 2, 1889, no référence is 
made to such amendment, nor to the case of Streep v. United States, 
supra, which definitely construed it as expanding the statute to com- 
prehend situations not theretofore within its terms — and comprehend- 
ing precisèly the accusation against Milby. 

A new indictment, charging in several counts the subject-matter 
of the first prosecution, was then returned. After trial and convic- 
tion, the case was appealed, being reported as Milby v. United States, 
120 Fed. 1, 57 C. C. A. 21, and now relied upon. It was urged that 
the first count, which charged an intention to defraud persons through 
subséquent circulation of the money, was insufficient. The court said : 

"It is further avgued that the first count, which charges au intention to de- 
fraud persons unknown by subséquent circulation of the counterfeit money 
after its receipt by the persons to whom it was originally sent, is insufficient. 
It is urged that, as the person ordering coiniterfeit money would know what 
he was to get, he could not be defrauded. We think, however, that the al- 
légation of the indictment as to defrauding others by the subséquent circula- 
tion of the counterfeit money brings it within the statute. It must always 
be borne in mind that the use of the mails in aid of schemes of spoliation 
is the thing sought to be prevented and punished." 

But the court further held that, even if defendant's contentions were 
Sound, the count was sufficient as charging an offense within the 
amendment, and the conviction was sustained because other sufficient 
counts of the indictment were covered by the proofs and a verdict of 
guilty; However, the infirmity of the position taken in the language 
quoted is this: It is always possible to impute to a seller knowledge, 
and (in an inaccurate sensé) an intention, that an article sold may be 
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put to uses for which it is obviously intended. Hence, if the wrongfui 
intent or scheme of the purchaser of counterfeit money could be 
ascribed to the seller as his scheme, there vvould hâve been iio necessity 
for amending the statute. The sale, or offer to sell, vvould be a de- 
vising, and the scheme or artifice could always be charged and found, 
solely upon the inhérent character of counterfeit money. 

The views which we hâve expressed respecting the scope of the stat- 
ute and its application to the indictment render unnecessary extended 
discussion of the facts established by the testimony. The plaintiff in 
error mailed the catalogues which vvere descriptive of the articles in 
his possession and described in the indictment. He sustained no rela- 
tions toward Moore and Nichols, the addressees, other than such as 
arose through a désire to sell to them articles described in the cata- 
logue. Until, by appropriate amendment, the scope of the statute is 
further expanded, it does not and cannot comprehend the situation 
thus disclosed in the proof s ; and neither the indictment nor such 
proof shows either a scheme or artifice to defraud devised by the plain- 
tiff in error, nor an exécution or attempted exécution thereof by hnn. 
through the use of the mails. 

The judgment is reversed, with directions to sustain the demurrer 
to the indictment, and to discharge the défendant. 



BOLK V. riTïSBuucîii athtj:ttc co. 

(Circuit Court of Appeals, ïliird Circuit. May 14, 1913.) 

No. 1,729. 

Theateks and Shows (§ 6*) — Defective Pbemises — Injubt to Patkon — 

l'BOXIMATE CAU.se. 

Défendant controlled a grandstand, to whicli it iuvited tlie public to 
see professlonal liaseball games, charging au admissiou fee tlierefor. 
Plaintiff, on a holiday, went to the grandstand, wliere 20,000 people were 
présent to witness a game. Défendant niaintained a trapdoor in a pas- 
Kageway, which on the occasion in question had been left open by one 
of detendant's employés, and this narrowed the passageway leadiug to 
the éleva tors to a bout five feet. As plaintiff sought to go to the elevator 
through this passageway, the crowd became dense from pressure from 
beliind, and from the fact that only one person at a time could pass 
through the guard rails because of the open trapdoor. As the crowd 
was surgiug througli the passageway, plaintiff was jostled by some per- 
son so that he feU across the edge of the door and sustained the in- 
juries coniplained of. There was no disorder, no assault made on plain- 
tiff, and nothing to indicate other than the normal condition attending 
a thronged and erowded passageway. Ileld, that the jostling of the 
crowd against plaintiff was a mère incident, the proximate cause of the 
Injuries belng, as a matter of law, the négligence of the défendant in 
uarrowing the passageway by leaving the door open ; and hence it was 
error to submit the question whether tlie proximate cause was the open 
trapdoor or the surging crowd to the jury. 

[Ed. Note. — For other cases, see Theaters and Shows, Cent. Dig. § 6; 
Dec. Dig. § 6.* 

Liability for injuries to persons attending theaters, shows, or other 
places of amusement, see note to Parker v. Cushman, 117 C. 0. A. 77.] 

*Fci' other cases see same topic &. % nvmbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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In Elrror to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge^ 

Action by Robert A. Bole against the Pittsburgh Athletic Company. 
Judgment for défendant, and plaintifif brings errer. Reversed, with 
directions. 

John S. Wilier and John O. Wicks, both of Pittsburgh, Pa., for 
plaintiff in error. 

Clarence Burleigh and WiUiam A. Challener, both of Pittsburgh, 
Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The case before us arises out of an action in 
the court below for personal injuries sustained by the plaintiiï below 
(plaintiiï in error), on a grandstand controlled by the défendant below 
(défendant in error), at the Forbes Field Baseball Park, in the city of 
Pittsburgh. 

On the afternoon of September 16, 1911, plaintiff, having paid his 
admission, was going along a passageway on the first floor of the 
grandstand, toward the elevators, to be taken up to his box in one of 
the galleries. On that particular afternoon, the défendant had al- 
lowed to remain open an iron trapdoor, three feet square, covering an 
opening in the main floor of the grandstand, leading to the machinery 
beneath that operated the elevators. When shut, the door was flush 
with the cément floor, and formed part of the floor of the passage- 
way. When open, the top of the door faced the elevators and nar- 
rowed the passageway between it and the elevators, according to the 
presumably accurate measurement of the blueprint in évidence, to a 
width of five feet. It was testified that there were about 20,000 people 
at the game on that particular afternoon, and many hundreds of them 
who used the elevators had to pass through this narrow passageway. 
The door, when raised, stood at an angle of about 80 or 85 degrees 
from the plane of the opening which it was designed to cover, and was 
held rigidly in place by brace irons on either side of it. 

A great crowd of people were pressing through this passageway be- 
tween the uplifted door and the elevators, which became more dense at 
that point from the pressure of those behind, as the guard rails to the 
elevators only admitted one at a time. The only testimony as to how 
the accident happened was that of the plaintiff himself. The follow 
ing is the essential part of his testimony, as it appears in the record: 

"The erowd was progre.ssirig towards the rear to get into the elevator. I 
was goltig along, without any idea of auy obstruction lu the way. ïhe point 
at which you pass aroiuid to get into the elevator, around the guard, is only 
a very short distance from the trapdoor, which was propped open, — I should 
say not more than six or seven feet [the évidence of the blue prlnt is flve 
feet],— and this dense crowd had to go through that small opening. Some- 
body jostled me, and I couldn't see anything, lost my balance, and went rij^it 
over this thlng. Nobody could possibly hâve escaped it in the position I 
was in. The trapdoor extended about three feet, and I fell over and doubled 
up like a jackknife." 
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Looking at a photograph, he testified : 

"Well, the crowd was surging throiigh hère (iiidicating) to get around hère 
(indicating) to get into the elevator. I \yas comiiig around the crowd. I 
was on the outside. the crowd surging around licro. * « * There isn't a 
very strong light hère, and if yoii are not watcliing for that thiiig, with the 
crowd around you it is hard to tiud. 1 was iu tliis crowd and somebody 
jostled me, and I went ovcr the edge of it. X Iripped lioro first and lost my 
balance." 

On cross-examination, also, he says: 

"There was difflculty on tliis particular occasion, because the crowd was 
so dense nobody could hâve seeu it. I was ail around in that crowd, a 
swirling crowd, trying to get through a seven-foot oiieniug. I should say 
there were several hundred people ahead of me, waiting to get up on the 
elevator. I recall that there were 20,000 people there that day." 

The case was submitted to the jury with a charge by the court, and 
a verdict was rendered for the défendant. After refusai of a motion 
by plaintifif for a new trial, to the judgment entered on this verdict, 
the présent writ of errer has been sued eut by the plaintifif. The as- 
signments of error are founded upon exceptions to certain portions 
of the charge of the court. The question raised by thèse assignments 
concerns the propriety, in relation to the facts of the case, of what was 
said by the court in its charge, as to the proxirnate cause of the injury 
sufifered by the plaintifif. The parts of the charge excepted to are as 
follows : 

"Now if you find the défendant was not négligent, then that is the end of 
this case, but if you find the défendant was négligent, there is another ques- 
tion that you are to cousider, and that is, whether that négligence was a 
direct and proxiniate cause of the injuries to the plaintift. * * « if thé 
plaintiff was jostled or pushed and thereby forced upon this hatchway door, 
and if he would not hâve corne in contact with the hatchway door except 
for that, then you may conclude that the jostling or pushing was the di- 
rect and primary cause of the Injury. If the pushing and jostling was the 
direct cause of the injury to the plaintifif, then you could not hold the de- 
fendant for injuries which were caused by another. * * • i thinlj one 
of the witnesses testlfled there was some loss of power and the engineer had 
to go down and start up the power. That might hâve caused an unneces- 
sary and 'an unusual crowd there, but if the pushing and jostling was the 
direct and efficient cause of the injuries to the plaintiff, without which he 
would not hâve falleu over the grating and had been hurt, then the verdict 
should be for the défendant, because you cannot — should not make one party 
pay for what another party has brought about, but you are to consider ail 
the fàcts in the case and détermine whether or not the jostling and push- 
ing was the direct and proximate cause, or primary cause, or whether it was 
the ppen hatchway door." 

We are compelled to diflfer from the learned and carefu! judge of 
the coilrt below, in the view hère taken of the application of the rule, 
"Causa proxima, non remota spectatur." It would answer no good 
purpose to indulge in the subtleties of abstract reasoning to which this 
maicim so often gives rise. In its juridical sensé, it would seem in- 
capable: of such définition as would furnish a practical test of liability 
or nonliability in a given case. The terms used do not accurately 
connoté the conceptions they are intended to cover. Whether "prox- 
imate;" nieai|s "nearest" in point of time or space to the resuit com- 
plained of, dépends upon circumstances. "Primary" may gometimes 
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better describe tbe efficient or responsible cause o£ a légal liability, — 
though first and in point of time the most remote. In many, if not in 
most, cases, that cause of an injury to which légal liability attacbes 
may be better described as tbe "efïicient" cause. So many éléments, 
however, may enter into the détermination of what is the efficient 
cause, and so long a train of antécédents may corne under considéra- 
tion, "but for'' the happening of any one of which the resuit com- 
plained of would not hâve occurred, that we may still be involved in 
the difficulties of selecting from the train of antécédents the one to 
which should attach the légal liability sought to be imposed. The prac- 
tical application of the rule must dépend upon the circumstances of 
each individual case. 

Parsons, in bis work on Contracts (6th Ed. vol. 3, p. 179), says : 

"Not only Is there no deflnite rule or clear and précise prlnciple glven, bj' 
which we may measure the nearness or remoteness of effect in thls respect i 
but the highest judicial authorities are sa directly antagonistic, that they 
seareely serve as guides to lead us to a conclusion. » * * \Ve bave been 
■disposed to think that there is a principle, derivable on the one liand from 
the gênerai reason and justice of the question and on the otber haud ap- 
plicable as a test, in many cases, and perhaps useful, if not décisive, in ail. 
It is that every défendant shall be beld liable for ail of those conséquences 
which might hâve been foreseen and expected as the resuit of hls conduct, 
but not for those which he could not hâve foreseen, and was therefore un- 
der no moral obligation to take into bis considération." 

For this rule, the author refers to the high authority of Pollock, 
Chief Baron, in Rigby v. Hewitt, 5 Exch. 240. This rule, so far as 
it extends, satisfies the reason and common sensé which is the essence 
of the common law, and is applicable to the présent case. 

The défendant owned or controlled the premises upon which the 
accident, which resulted in the injury complained of, happened. The 
building was erected for the accommodation of the large crowds that 
gather to w^itness the athletic contests and games, which were con- 
ducted by the défendant for profit, the public being invited to patronize 
the same. The entrance and passageway along which the plaintifif 
proceeded after paying the sum demanded for his admission, was nec- 
essarily for the accommodation of the crowds who were expected to 
throng such places of amusement. It is not contradicted that, on the 
holiday afternoon in question, about 20,000 people were présent to 
witness a game of baseball that excited the public interest. The tes- 
timony of the plaintiff is not contradicted, that many hundreds were 
crowding through the passageway described, which led to elevators, 
by which persons were taken to galleries on an upper tier or floor. 
That the iron trapdoor in the concrète floor, on the afternoon in ques- 
tion and while the crowd was pressing along the passageway, had been 
left open by some one in the employ of the défendant, is not denied. 
This open door, facing the elevators, narrowed the passageway be- 
tween them and it to a width of about five feet, and, according to the 
uncontradicted testimony of the plaintiff, the crowd at that point be- 
came dense from the pressure of those behind, and from the fact that 
only one person at a time could pass through the guard rails to the 
■elevators. The plaintifï says he was on the outside of this crowd ; 
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that is, on the side nearest the trapdoor, and that this crowd was 
''surging" through the narrow passage between the trapdoor and the 
elevator ; that the Hght was net very bright ; that by reason of the 
crowd, he did not see tlie door; and that, by being jostled by some 
one in tlie crowd, he fell across the edge of the iron door and sus- 
tained the injuries complained of. There is nothing to indicate that 
such jostle was other than an incident of the ordinary pressure of a 
crowd thronging into a narrow passage. There was no disorder, no 
assault made npon hini, and nothing to indicate other than the normal 
condition attending a thronged and crowded passageway. 

No question of proximate cause is hère involved. The only ques- 
tion which should h.ave been submitted to the jury is the simple one 
of the defendant's négligence. The charge was, not that there was 
négligence in the location of the trapdoor opening, but in the alleged 
improper raising of the trapdoor, and allowing it to stand as a barrier 
in the pathway of persons approaching the elevator. In disposing of 
this question, the jury should be told that they were to take into con- 
sidération llie conditions which would naturally arise in the présence 
of a crowd, and défendant should be held liable for those conséquences 
(and those conse{|uences only) which might hâve been foreseen and 
expected as a resuit of its conduct in permitting the trapdoor, under 
the circumstances, to remain open. But, as said by Mr. Justice Coït, 
in liiil V. Winsor, 118 Mass. 251: 

"It is not iifcessary that injury in the précise form in whicli it in fact 
resnlted sliould liave been foreseen. It is enough that it now appears to hâve 
been a natural and probable conséquence." 

We are therefore compelled to the conclusion that the learned judge 
of the court below was in error, in submitting to the jury, as was done 
in those portions of his charge upon which the assignments are based, 
the question, whether the négligence of the défendant, if found by 
them, was the direct and proximate cause of the injuries to the plain- 
tiff, or, whether the jostling and pushing was the proximate or primary 
cause. The "surging crowd" and the "jostling" were in no sensé the 
juridical cause of the accident, though they were the conditions which 
might make the négligence of the défendant the efficient cause. 

The judgment below is therefore reversée!, with directions for a 
venn-e de novo. 



TOLEDO, ST. L. & W. R. CO. v. PEKIflNCHIO. 

(Circuit Court of Appeals, Seventh Circuit. April 15, 1013.) 

No. 1,952. 

1. Removal of Causes (§ 111*) — Procebuings Afteb Removal. 

l'iaintitr, a citizen of Illiuols, having been injured in a collision be- 
tween a Street car ou wliich she was a passentier and a train belonging 
to défendant railroad conipany, an Indiaua corporation, brouglit suit 
agaiust botli conipanies in a state court, charging that lier injuries re- 
sulted froni tlie joint négligence (in eue count) or the conibiued and cou- 
curring négligence (in other counts) of the two défendants. The rail- 

•ïur other cases see same topic & S nwmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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road Company removed the cause to the fédéral court on the ground of 
a separable controversy, whereupon plaiiitiff disnilssed as to the citizen 
défendant and flled a new déclaration against the railroad company alone, 
countlng entirely on its separate négligence as a basis for recovery. De- 
fendant, witliout objectlng tliat it was not in court to litlgate the sep- 
arate cause of action so alleged, proceeded to trial on the merits, in 
which plaintlft' recovered judgment. Held that, the court having jurls- 
diction of the subject-matter by reason of the diversity of cltizenship 
of the parties, the nuiuuer of their appearance was immaterlal, and that 
défendant could not thereafter claim on appeal that there was an in- 
séparable controversy hetween plaintifE on the one side and the two de- 
fendants origiually sued, and that the case had been iuiproperly reuioved. 
[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §S 237, 
239; Dec. Dig. § 111.*] 

2. Courts (§ 300*) — Fédéral Courts — Citizenship. 

Citizensliip, in so far as it applies to fédéral jurisdiction, relates ex- 
cluslvely to jurisdiction of the subject-matter, and has nothing to do witli 
the court's jurisdiction of the parties as such ; so that, while the parties 
cannot confer jurisdiction of the subject-matter on a fédéral court by 
agreement, yet, if the subject-matter is within the jurisdictional grant 
of power to the fédéral court, jurisdiction of the parties may be acquired 
by consent or acqulescence. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 847, 850; Dec. 
Dig. § 300.*] 

3. Courts (§ 2,55*) — Fedebal Courts — General Jurisdiction. 

Within its limitations respecting subject-matter, a fédéral court is a 
court of gênerai jurisdiction, so that, if organic power to bear the con- 
troversy exists, it is immaterlal when or how the parties invoked such 
jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 792. 794, 805; 
Dec. Dig. S 255.*] 

In Error to the District Court of the United States for the Eastern 
District of Ilhnois ; Francis M. Wright, Judge. 

Action by Anna Perenchio against the Toledo, St. Louis & Western 
Railroad Com]Dany. Judgment for plaintif?, and défendant brings er- 
ror. Afïirnied. 

Charles E. Pope, of Chicago, 111. (Chas. A. Schmettau, of Toledo, 
Ohio, of counsel), for plaintiff in error. 

Clark & Hutton, of Danville, 111., and Trautmann, Flannigen, Bax- 
ter & Hamlin, of East St. Louis, 111., for défendant in error. 

Before BAKER and KOHLSAAT, Circuit Judges, and HUM- 
PHREY, District Judge. 

BAKER, Circuit Judge. This writ of error is brought to reverse a 
judgment for personal injuries suffered by plaintiff (défendant in er- 
ror) throughthe négligence of défendant. Pleadings on which the 
cause of action was submitted, évidence, instructions, verdict, and judg- 
ment had to do with a controversy betvveen plaintiff and défendant 
alone. AU assignments of error relating to the merits of that contro- 
versy were abandoned at the argument. Défendant relies solely upon 
a contention that an inséparable controversy between plaintiff on the 
one side and the défendant and another corporation on the other was 
improperly removed from a state court. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Plaintiff, a citizen oi Illinois, was a night passenger at East St. 
Louis, 111., on a street car o£ the Suburban Company, an Illinois cor- 
poration. Tracks of the Suburban Company and of défendant, an In- 
diana corporation, cross at right angles. While the street car was 
making the crossing, défendant backed a freight train against the 
street car, without sounding whistle or bell, without light, and without 
a lookout at the rear of the train or at the crossing. In an Illinois 
court plaintiff filed a déclaration against both companies, charging that 
the collision occurred and her injuries were inflicted by reason of "the 
joint négligence" (in one count) or "the combined and concurring négli- 
gence" (in other counts) of the présent défendant and the Suburban 
Company. Défendant obtained an order of removal into the fédéral 
court on the ground of separable controversy. 

At the start of the trial plaintiff dismissed the Suburban Company 
and presented against this défendant alone a déclaration in which the 
separate conduct of défendant was exclusively counted upon. Défend- 
ant, without objecting that it was not in court to litigate that separate 
cause of action, proceeded with the trial, cross-examined plaintiff's 
witnesses, moved for a directed verdict, introduced its own évidence, 
renewed its motion for a verdict, requested instructions, and moved 
for a new trial on the merits. 

Granting that, within the authority of Alabama Southern Ry. Co. v. 
Thompson, 200 U. S. 206, 26 Sup. Ct. 161, 50 L. Ed. 441, 4 Ann. Cas. 
1147, Chesapeake, etc., Rld. Co. v. Dixon, 179 U. S. 131, 21 Sup. Ct. 
67, 45 L. Ed. 121, Whitcomb v. Smithson, 175 U. S. 635, 20 Sup. Ct. 
248, 44 L. Ed. 303, and Offner.v. Chicago & E. Rld. Co., 148 Fed. 
201, 78 C. C. A. 359, the case filed in the state court presented only in- 
séparable controversies, only a joint- cause of action against the two 
défendants therein, no several cause of action against the présent de- 
fendant alone, we do not think it follows that the judgment on review 
should be reversed. 

[ 1 j We corne at once to the heart of the matter by supposing that 
the State court case had been remanded to, or had never been removed 
f rom, the state court, and then inquiring : Would the pendency of that 
case, or a finding therein that plaintiff's injuries were not inflicted by 
the joint acts of défendant and. the Suburban Company, preclude plain- 
tiff from prosecuting a separate case against défendant as the sole 
cause of her injuries? That question seems to us to carry its own 
answer. 

[2] In the déclaration that was litigated the averments of the wrong, 
of the amount in controversy, and of the citizenship of the parties af- 
firmatively and clearly presented a subject-matter that the fédéral 
court had lawful authority to hear. Diversity of citizenship was a 
part of the subject-matter. In addition to the. subject-matter being of 
a kind that the fédéral court had jurisdiction to entertain, it was nec- 
essary that the fédéral court acquire jurisdiction of the persons of the 
parties. Citizenship, relating as it does exclusively to jurisdiction of 
the subject-matter, has nothing to do with jurisdiction of the parties 
as such. Although "agreement of parties cannot enlarge the Consti- 
tution and laws of the United States," and thereby confer upon the 
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fédéral court authority to détermine a subject-matter not included in 
the grant of power, yet, if the subject-matter iswithin the grant to 
the fédéral court, jurisdiction of the parties may be acquired by con- 
sent or acquiescence. That is, jurisdiction of subject-matter relates 
exclusively to the right of the court to hear and décide ; jurisdiction of 
parties concerns merely their personal privilèges. So when plaintiff 
presented her new, distinct, separate controversy with défendant alone, 
défendant might hâve insisted that the case be given a new docket 
number, that the déclaration be filed in the clerk's office, that summons 
be issued and served, that time be granted for settling the issues, and 
that the controversy be not submitted for trial until défendant had 
been given ail of its personal rights. But défendant waived ail such 
preliminaries, and, being in the court it selected to hear a controversy 
it now says was inséparable, asked the court to proceed with the hear- 
ing and détermination of a controversy that the record affirmatively 
and conclusively shows to hâve been within the lawful power of the 
court to hear and détermine. Plaintiff also asked the court to pro- 
ceed; and thereby, in our opinion, the court acquired jurisdiction over 
the persons of the parties to the entertainable case that has been 
brought hère for review. 

Though the Suprême Court, in C, B. & Q. Ry. Co. v. Willard, 220 
U. S. 413, 418, 31 Sup. Ct. 460, 55 L. Ed. 521, asked (but found it un- 
necessary to answer, because that case remained throughout "a joint 
action against two companies") the question now before us, we think 
support to our answer is lent by Baggs v. Martin, 179 U. S. 206, 21 
Sup. Ct. 109, 45 L. Ed. 155, and In re Moore, 209 U. S. 490, 28 Sup. 
Ct. 585, 52 L. Ed. 904, 14 Ann. Cas. 1164. Baggs was receiver of a 
Colorado railroad by appointment of the United States Circuit Court 
for Colorado. He was sued in a Colorado court for his négligence as 
receiver in injuring Martin. From the state court he procured an order 
<jf removal on the ground that the case arose under the laws of the 
United States. Both plaintiff and défendant asked the fédéral court 
to try the case on the merits. Baggs attacked the judgment on the 
ground that the fédéral court was without jurisdiction. The substance 
of the décision, as we read it, is this : If it be conceded that the state 
court had jurisdiction, and that the case was improperly removed, nev- 
ertheless, inasmuch as the subject-matter was within the lawful au- 
thority of the fédéral court to hear and décide, jurisdiction of the par- 
ties, and so fuU jurisdiction, could be and was acquired by consent of 
the parties. In the Moore Case, plaintiff, a citizen of Illinois, sued de- 
fendant, a citizen of Kentucky, in a Missouri court. Défendant re- 
moved the case to the Fédéral court for Missouri. Not only was the 
removal improper, but an original suit could not hâve been maintained 
in the fédéral court over defendant's objection. "So long as diverse 
citizenship exists, the Circuit Courts of the United States hâve a gên- 
erai jurisdiction. That [gênerai] jurisdiction may be invoked in an 
action originally brought in a Circuit Court or one subsequently re- 
moved from a state court, and if any objection arises to the particular 
court which does not run to the Circuit Courts as a class, that objec- 
tion may be waived by the party entitled to make it." Though the ob- 
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jection under considération was that the défendant had been sued in 
the wrong district, the language of the court is broad enoiigh to app]\ 
to ail matters that pertain to the personal privilèges of the parties and 
not to the organic powers of the fédéral courts. 

Pertinent also are the cases where original complaints, filed in the 
fédéral courts, disclosed a want of jurisdiction of the subject-matter 
by reason of improper citizenship, and where, on new and entertain- 
able complaints, jurisdiction was acquired by consent or acquiescence 
of the parties. Mason v. Dullagham, 82 Fed. 689, 27 C. C. A. 296 : 
Hopkins V. Oxley Stave Co., 83 Fed. 912, 28 C. C. A. 99; Grove v. 
Grove (C. C.) 93 Fed. 865; Delaware v. Frank (C. C.) 110 Fed. 689; 
Conolly V. Taylor, 2 Pet. 556, 7 h. Ed. 518. 

[3] Within its limitations respecting subject-matter, a fédéral court 
is a court of gênerai jurisdiction. If organic power to hear the con- 
troversy exists, it is immaterial when or how the parties get into court; 
it is enough if they do come in and waive ail preliminaries to the sub- 
mission of their controversy. And so \ve deem in point those authori- 
ties from state courts which hokl that, although the trial court acquired 
no jurisdiction by the removal of the case on appeal from an inferior 
court, yet, the trial court having jurisdiction of the subject-matter, the 
judgment would be sustained because the parties had voluntarily joined 
in submitting their controversies for décision. Randolph County v. 
Rails, 18 m. 29; Grier v. Cable, 159 111. 29, 42 N. Ë. 395: In re 
Crawford, 68 Ohio St. 58, 67 N. E. 156, 96 Am. St. Rep. 648; School 
District V. Gautier, 13 0kl. 194, 73 Pac. 954. 

Any other conclusion, we think. would convict our légal procédure 
of a futile absurdity. If this présent distinct and separate controversy 
between plaintiff and défendant alone should be sent back to the state 
court, either défendant or plaintiff could at once bring it before the 
very fédéral court that bas already, at the joint instance of the parties, 
rendcred a just décision on the merits. 

The judgment is affirmed. 



SCULLY et al. v. CORN l'KODUOÏS KEFINING CO. 

(Circuit Coiii't ot Aiipeals, Seventli Circuit. April 15, 1913.) 

No. 1,9,'J8. 

Sales (S 75*) — Performa\ce — Conditio.n^. 

Wliere deteiKlant coiitracted to pay plaintiff's a rebate on purcliases of 
glucose and grape sugai- from défendant diiriii.ir tlie year 1908, iirovided 
plaintiffs would bu.v their requireinents of such products esclusively 
from défendant, and tlie proof sliowed that plaintiffs purchased from an- 
other corporation in whieh tliey were interested a large quautity of 
glucose to wliich a small percentage of cane sugar had been added, there 
was no sufficient compliance with the condition, so as to entitle plaintiffs 
to reeover the rebate. 

|Kd. Xote. — For other cases, see Sales, Cent. Dig. § 204; Dec. Dig. 
§ 75.*] 

*Foi sther cases see same topic & % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Geo. A. Carpenter, 
Judge. 

Action by Daniel B. Scully and another, doing business as the D. 
B. Scully Syrup Company, against the Corn Products Refining Com- 
pany. Judgment for défendant, and plaintiffs bring error. Affirmed. 

Plaintiffs in error instituted an action at law against the défendant in er- 
rer to recover damages for breach of contract. The déclaration consists oS 
four counts and what are designated as Consolidated common counts. ïhe 
cause of action sutiniitted to the court for tria! is fuUy set forth in the lirait 
count, and the remaining counts do not vary materially from it. 

The first count of the déclaration allèges : That in the year 1906, the de- 
fendant Eefluing Company being engaged in the manufacture and sale of 
glucose, grape siigar, and other klndred products, and the plaintiffs duriug 
ail of said time being engaged in the business "of buying and selling for profit 
large quantities of glucose, syrups, and molasses, and other kiudred products," 
and the défendant desiring that the plaintiffs should purchase "exelusively of 
the défendant ail the glucose and grape sugar reciuii'ed by the plaintiffs in 
the eonduct of their business," on December 7, 1906, it made to the plaintiffs 
the following proposition in writing: 

"Chicago, Dec. 7, 1906. 

"Gentlemen : Thls eompany, recognizing the fact that its own prosperity in 
a great measure is interwoven wlth the good wlU and co-operation of its 
patrons, bas decided to adopt a libéral plan of profit-sharing with you, in 
case you shall in the future continue to give us your exclusive patronage. 
This Company inaugurâtes such a policy of profit-sharing, by aunounciug that 
it will set aside, ont of profits froni the manufacture and sale of glucose and 
grape sugar for the last six months of 1900, an amount equal to ten cents 
per hundred pounds on ail shipments of glucose and grape sugar (Warner's 
anhydro and bread sugar excepted) which shall hâve been made by this Com- 
pany from July 1 to December 31, 1906. This amount will he paid to you 
or your successors on December 31, 1907, on condition that, for the remain- 
der of the year 1906 and the entlre year of 1907, you or your successors shall 
hâve purchased exelusively from this eompany or its successors ail the glu- 
cose and grape sugar required for use in your establishment. With the as- 
surance of the steadfast co-operation of its customers, glven in rociprocation 
for the benefits conterred upon them, this eompany coufidently anticipâtes a 
eontinuance of such proflt-sharlng distribution annually to the tuU extent 
tliat its earnings may warrant. 

"Yours very truly, Corn Products Refining Co." 

That the plaintiffs thereupon accepted said proposition in writing, and dur- 
ing the remainder of the year 1906 and the entire year of 1907 "purchased 
from the défendant ail the glucose and grape sugar required for use in their 
establishment or business," and that during the year 1907 the amount of 
the défendant to the plaintiffs from July 1 to December 31. 1906, and there- 
upon, on December 31, 1907, défendant paid to the plaintitîs a sum equal 
to 10 cents per hundred pouuds on ail such shipments whicli were made by 
the défendant to the plaintiffs from July 1 to December 31, 1906, and there- 
upon the défendant, knowing of the large amount of glucose purchased of it 
by the plaintitîs during the year 1907, and desiring that the plaintiffs dur- 
ing the year 1908 make thelr irarchases of glucose and grape sugar "exelu- 
sively from défendant," on December 24, 1907, made the following offer to 
said plaintiffs : 

"Chicago, Dec. 24, 1907. 
"D. B. Scully Syrup Co., Chicago, 111. 

"Proflt-Sharing on 1907 Shipments. 

"Gentlemen : The plan of profit-sharing adopted by this eompany in Novem- 

ber, 1906, havlng met with the hearty approval of our customers, we take 

pleasure in announcing its eontinuance for the year 1907. The amount to be 

aJlowed you will be based upon the shipments of glucose and grape sugar 
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(No. 70, Cllmax, and Chicago anhydrous sugar) whieh shall hâve been made 
to you by this company during the year 1907, and will be paid by us (as 
soon after December 31, 1908, as statements of shipments can be checked up) 
on condition that you or your successors shall hâve purchased exclusively 
from this company, or its successors, ail the glucose and grape sugar re- 
quired by you in the condnct of your business during the year 1908, and that 
ail of our involces coverlng sald shipments are paid in fuU by you. The 
sum ( — cents per 100 Ibs.) thus to be allowed will be announced to you as 
soon after January Ist next as the business for the year 1907 has been 
elosed and the profits ascertained. "VVishing you the compliments of the 
season, we are 

"Yours very truly, Corn Products Manufacturlug Company." 

Tluit thereafter, pursuant to the proposition above set forth, the défendant, 
on January 23, 1908, made tlie following vvritten proposition to sald plain- 
tift's : 

'■D. B. Scully Syrup Co., Chicago, 111. 

"Important Xotice on Profit-Sharing. 

"Gentlemen : Eeferring to our proflt-sbaring plan as outlined in the an- 
iiouncement made to you luider date of December 2-K:h, 1907, readlng a.s fol- 
lows: [Quoting the wrltten offer of December 24, 1907.] We now take pleas- 
ure in stating that the amouut to be paid by us to you wlU be represented 
by lifteen (15) cents per 100 pouiuls on the above-named products, on condi- 
tion that you or your successors hâve purchased your exclusive supply from 
our company, as outlined above. * * * 

"Yours very truly. Corn Products Manufacturing Company, 

"George W. Lamb." 

That upon said latter date plaintiffs accepted said proposition for the con- 
sidération therein expressed, and purchased exclusively from the défendant 
during the year 1908 ail the glucose and grape sugar required by them in tlie 
conduct of their business during the year 3908, and paid the involces coverlng 
said shipments in fuU. and having fully complied with the terms of said wrlt- 
ten proposition, défendant became and is indebted to plaintitïs in a" sum equa) 
to 15 cents for each ]00 pounds of glucose and grape sugar purchased and 
received by the plaintiffs from the défendant during the year 1907. 

ïhe défendant pleaded the gênerai issue. A stipulation was flled waiving 
a jury, and the cause was submitted to the court for trial. The court upon 
request made a spécial fludiiig of facts and entered judgment thereon in fa- 
vor of the défendant. It Is not necessary to set out the tindings in full. ïhe 
court found the facts substantially as alleged in the flrst count of the déc- 
laration, except as to performance by plaintiffs of tbe conditions imposed upon 
them by the contract. Upon this issue of plaintiffs' performance the court 
found : 

(4) That in the year 1908 said iilaintiffs purchased from said défendant 
3,239,975 pounds of glucose and 32,480 pounds of sugar, of whicli amount 
2,773,261 pounds of glucose and 15,920 pounds of sugar were purchased in 
the months of January, February, and March of the year 1908, and that the 
amouut of money paid for such glucose was $69,000. 

(5) That beglnnlng on March 12, 1908, and up to December 31, 1908, said 
plaintiffs purchased from the American Maize Products Company, a corpo- 
ration in whlch they were interested in excess of ■S200,000 as stocldiolders, 
5,691,240 pounds of a product, 95 per cent, of which was glucose and 5 per 
cent, of whlch was cane syrup; that said purchases were made uuder the 
uame of "syrup"; that in the years 1900, 1907. and up to March 12, 1908. 
plaintiffs had at ail times iu tlie conduct of thelr business themselves added 
at least 5 per cent, of cane syrup to glucose in niaklug syrup for their cus- 
tomers, which was over 90 per cent, of thelr entire business ; and that in 
the year 1908 their business was condueted in the same way as in the years 
1906 and 1907, with the exception of thelr iiurcliases from the American 
Maize Products Company on and after March 12, 1908, of glucose with 5 
per cent, cane syrup added. 
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(7) That the commodity so purcliased from the American Maize Products 
Company by plalntiff from March 12 to December 31, 1908, was dellvered 
to the establishment of plaintiffs in tank cars, and by plalntiff s pumped 
iuto holding vats, and from holding vats pumped into mixing vats. ïhat 
the same method had been used by plaintiffs in 1906, 1907, and up to March 
12, 1908, in handling the glucose purchased by plaintiffs from défendant. 

(8) That at ail tlmes during the year 1908 said plaintiffs were largely in- 
terested in said American Maize Products Company, which corporation started 
to do business in the month of March, 1908, and operated the plant for the 
manufacture of glucose, grape sugar, and other kindred products, and that 
said plalntiff D. B. Scully was the vice président and gênerai mauager 
thereof, and that said plaintiffi caused said product so purchased from said 
American Maize Products Company to be shipped to plaintiffs' establishment 
under shipping instructions reading as follows : "One tank corn syrup with 
cane flavor, without water, 95% glucose, 5% cane syrup. Bill as syrup." 

(9) That said plaintiffs were instrumental in the formation of said Ameri- 
can Maize Products Company, and interested other persons in becoming 
stockholders thereof, and advised such persons prior to becoming stockhold- 
ers thereof in 190(5 that said plaintiffs would give to said American Maize 
Products Company t' > business of said plaintiffs, and ail business controUed 
by them, and after the maklng of the written offers of December 7, 1906, and 
December 24, 1907, by said défendant, said plaintiffs assured those interested 
in said American Maize Products Company as stockholders that the accept- 
ance by said plaintiffs of the terms of said profit-sharing offers made by de- 
fendant and their acting therennder would not affect said plaintiffs, and 
would hâve nothing to do whatsoever with said plaintiffs giving to said 
American Maize Products Company the entire business of said plaintiffs. 

(12) The court finds that, before plaintiffs can recover in thls action, they 
must prove by a prépondérance or greater weight of the évidence that dur- 
ing the year 1908 they purchased exclusively from the défendant ail the 
glucose and grape sugar required by said plaintiffs in the conduct of their 
business, and the court further finds from the évidence that said plaintiffs 
did not during the year 1908 make ail of their said purchases of glucose 
and gràpe sugar required in the conduct of their business exclusively from 
said défendant. 

(13) On and after January 2, 1909, said plaintiffs conducted their busine.ss. 
including the method of maklng purchases of glucose, in the way they had 
conducted their business and made their purchases in the years 1906, 1907. 
and 1908 up to March 12, 1908, and that on and after January 2, 1909, said 
plaintiffs purchased from the American Maize Products Company glucose 
without any cane syrup added, and plaintiffs on and after January 2, 1909, 
mixed 5 per cent, or a greater per cent, of cane syrup with said glucose 
so purchased from said American Maize Products Company in plaintiffs' es- 
tablishment as they had always done in the years 1906, 1907, and in the vcar 
1908 up to March 12, 1908. 

(14) That a very small per cent, of plaintiffs' business in the year 1908 
was the sale of the product which consisted of 95 per cent, glucose with 5 
per cent, cane syrup added; that the greater part of their business was tlio 
sale of glucose with a greater per cent, than 5 per cent, of cane syrup added. 
That on and after March 12, 1908, said additional per cent, of cane syrup 
above 5 per cent, was added in the establishment of said plaintift's after 
said product of 95 per cent, glucose and 5 per cent, cane syrup had been pur- 
chased from the American Maize Products Company and had been pumped 
from the tank cars in whicli it was received by plaintiffs into the mixing vats 
in plaintiffs' establishment. 

(15) That the plaintiffs changed their method of purchasing glucose during 
the year 1908, after said American Maize Products Company began the manu- 
facture and dellvery of glucose and other products, and caused said Ameri- 
can Maize Products Company to make and deliver to them the product known 
as 95 per cent of glucose and 5 per cent, cane syrup added for the pur- 
pose of enabling said plaintiffs to avoid the obligations imposed upon them 
under sàld proflt-sharing plan of December 24, 1907 and January 23, 1908, 
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and that such method of purchase from said American Maize Products Com- 
pany during the year 1908, and after the 12th day of March of sald year, 
was not adopted by plaintltïs in good faith, and was a subterfuge to enable 
tliem to recover the nioneys herein sued for wliile diverting the largest part 
of thelr business from the défendant to the American Maine Products Com- 
pany, In which latter company they were largely interested as stocUholders 
or otherwise. 

(16) That Daniel B. Scully, one of the plaintiffs herein, was in the year 
1908 the vice président and gênerai manager of the American Maize Products 
Company, and as such vice président and gênerai manager received a salary 
from said company. 

Upon thèse flndings the court entered Judgment for the défendant. 

Jacob E. Dittus and Wm. E. O'Neill, both of Chicago, 111., for plain- 
tiffs in error. 

Alfred S. Austrian and Levy Mayer, both of Chicago, 111., for de- 
fendant in error. 

Fefore BAKER and KOHLBAAT, Circuit Judges, and ANDER- 
SON, District Judge. 

ANDERSON, District Judge (after stating the facts as above). 
Plaintiffs hâve assigned numerous errors, but no assignment raising 
any question of fact is pressed hère. Indeed, counsel for plaintiffs 
in their brief say : 

"There is no real conflict in the évidence. The material facts are aii con- 
cédée], and the question hère is one of law." 

Not only is the évidence sufficient to sustain the findings of the trial 
court ; it conclusively establishes them. Neither is there any avail- 
able question of law raised upon this record. One of the material 
averments of the déclaration is that plaintiffs "purchased exclusively 
from the défendant ail the glucose and grape sugar required by them 
in the conduct of their business during the year 1908," and "fully 
complied with the terms of said written proposition." The court 
found that plaintiffs did not comply with the terms of the contract, 
and that what they claimed to be compliance was a mère subterfuge. 
The court, having properly found that plaintiffs had failed to perform 
the contract on their part, was bound to follow that finding with a 
judg:ment for défendant. 

There is no error in the record, and the judgment is affirmed. 



DUFFIIÎLD et al. v. SAN FRANCTSCO CHEMICAL CO. 
(Circuit Court of Appeals, Ninth Circuit. May 5, lOiS.) 
No. 2,203. 
Mines and Minebals (§ 38*) — Suit in Support or Advekse Claim — Is- 

.SUES. 

While a suit in support of an adverse mining claim authorized by Rev. 
St. § 2326 (U. S. Comp. St. 1901, p. 1430), is possessory in character, It 
necessarily involves not only the questions of priority of location and 
whether the location was made in compliance with law, but also the 
question whether the land was suhject to location in the inanner in which 



•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'i' Indexai 
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It vvas attempted to be acquired, and it is compétent iii such a suit for 
the court to détermine tlie right of possession as be^ween locators of 
placer and Iode claims upon ttie same ground. ' 

[Ed. Note. — For otlier cases, see Mines and Mineralsf Cent. Dig. §§ 87^^- 
113; Dec. Dig. § 38.*] 

2. SIlNES AND MiNERALS (§ 16*) MiNING CLAIMS — NaTUEE OF CLAIM — "LODE" 

— "Ik Place." 

A dcjiosit of calcixim phosphate lying in veins or beds of various thick- 
ness, liaving a dip and strilie, between solid and clearly defined walls of 
limestone. is a vein or Iode of rock In place vvithin the meaning of Rev. 
*t. s 1^320 (U. S. Comp. St. 1901, p. 1424), and subject to entry there- 
uuder ouly as a Iode claim. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 21- 
23 ; Dec. Dig. § 10.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3470-3480 ; 
vol. 5, pp. 4223-4226,] 

3. Mines and Minerals (§ 27*) — Mining Claims — Conflicting Locations. 

Where a placer location of niining ground was void because the min- 
erai was in veins or Iodes and not subject to placer location, another who 
went peaceaiily ou the laiid wheii i? was in fact unoccupied, and made 
discovery, and perfornied ail the necessary aets to perfect Iode locations, 
acquired valid claims which he may protect hy adverse suit. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 64, 
65; Dec. Dig. § 27.*] 

Appeal from tlie District Court of the United States for the South- 
ern Division of the District of Idaho; Wm. C. Van Fleet, Judge. 

Suit in equity by Morse S. Dufifield and Lewis A. Jefifs against the 
San Francisco Chemical Company. Decree for défendant, and com- 
plainants appeal. Reversed. 

For opinion below, see 198 Fed. 942. 

A. B. Gough, of Montpelier, Idaho, A. L. Hoppaugh, C. B. Jack, 
and Charles C. Dey, ail of Sait Lake City, Utah, for appellants. 
Clark & Budge, of Pocatello, Idaho, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The appellants were the complainants in 
the court below in a suit against the appellee brought pursuant to sec- 
tion 2326 of the Revised Statutes (U. S. Comp. St. 1901, p. 1430) to 
détermine the right of the parties as respective mining claimants to 
certain land covered by the claims of both. The appellee's claims 
are placer claims, and are prior in time to those of the appellants. 
On the lands occupied by the appellee's placer claims, the appellants 
located Iode mining claims, and the principal question on the appeal 
is: May the minerai deposit which is in dispute between the parties 
be secured by placer mining locations, or must it be secured by iode 
mining locations, and preliminary to that question is the inquiry 
whether the trial court had jurisdiction to détermine it. The minerai 
deposit in dispute is a zone of calcium phosphate. , It lies between 
clearly defined walls. The overhanging wall is a cherty siliceous lime- 
stone of a bluish color, and the foot wall is a similar limestone of a 

*For other cases see same topic &, % nvmbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
205 F.— 31 
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grayish color. Çetween the two lies the belt of calcium phosphate 
about 60 feet inWidth, of a dark color, with a strike northerly and 
southerly and a dip westerly, varying from 15 to 45 degrees. The 
calcium phosphate lies between veins of shale and limestone, which 
also contain phosphorous. The individual beds of phosphate vary in 
thickness from fiive feet to a few inches. The outcropping of the de- 
posit is visible at points along the surface, and it is the only minerai 
deposit known to be in the ground in controversy. 

[1] Section 2326 of the Revised Statutes, under which the adverse 
proceeding is had, requires the adverse claimant to commence pro- 
ceedings in a court of compétent jurisdiction to détermine the question 
of the right of possession, and déclares that his failure to do so shall 
be a waiver of his adverse claim. It provides that ail proceedings 
in the Land Office shall be stayed "until the controversy shall hâve 
been settled or decided by a court of compétent jurisdiction, or the 
adverse claim waived." It further provides that, after judgment shall 
hâve been rendered, the party entitled to the possession of the claim 
or any portion thereof shall file the requisite proof of his right of pos- 
session, and of the requisite amount of labor expended upon the 
claim, and otherwise comply with the law, "whereupon the whole pro- 
ceedings and the judgment roll shall be certified by the register to the 
Commissioner of th'e General Land Office, and a patent shall issue 
thereon for the claim, or such portion thereof as the applicant shall 
appear, from the décision of the court, to rightly possess." By thèse 
statutes there was relegated to a court the jurisdiction to détermine 
the right of possession between the adverse claimants. The déter- 
mination of that question necessarily involves, net only the question 
which of the adverse claimants was prior in time in making location, 
and whether the location was made in compliance with the law, but 
also the question whether the land occupied and covered by the lo- 
cation was subject to location in the manner in which it was attempted 
to be acquired. In the case at bar, it being stipulated that the appel- 
lee was prior in time, and that its locations were made in accordance 
with the law, the question remained whether the land was subject to 
location as placer claims. If not, the acts which the placer locators 
had performed were void, and gave them no right to possession. The 
appellee contends that the statute does not mean ail that its words 
imply, that there should be read into it the limitation that the court 
shall détermine the right of possession only as that right dépends upon 
compliance with the law as to the manner of making the location and 
the priority in time of the respective locations. But we sCe no reason 
why the language of the statute should not be given the meaning that 
its words import. It is true that there is lodged in the officers of 
the Land Department the authority to détermine what public land is 
minerai land, and as such open to mining location, and that the courts 
will not interfère to control the exercise of that power, but there is 
no express authority given those officers to décide under which of the 
two différent methods of acquiring mining claims any given minerai 
land may be located. Nor is the existence of such authority recog- 
nized by the décisions. The inference to be drawn from the décisions 
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îs to the contrary. In Richmond Min. Co. v. Rose, 114 U. S. 576-585, 
5 Sup. Ct. 1055, 1059 (29 L. Ed. 273), the court said : 

"It Is in full accord wlth this purpose that the law should déclare, as it 
does, that when this contest Is inaugurated the Land Offlcers shall proceed 
no further until the court has declded." 

In Iron Silver Min. Co. v. Campbell, 135 U. S. 286, 10 Sup. Ct. 765, 
34 L,. Ed. 155, the court said : 

"Aud the purpose of the statute seems to be, that where there aretwo 
claimants to the same mine, neither of whom has yet acquired the tltle from 
the government, they shall bring their respective clairas to the sanie prop- 
erty in the manner prescribed In the statute before sonie judiclal tribunal 
located in the nei^hborhood where the pmperty is, and that the res<ilt of 
this judicial investigation shall govern the action of the otîicers of the Land 
Department in deterniiniug which of thèse claimants shall hâve the patent, 
the final évidence of title, from the Government." 

In Mining Co. v. Tunnel Ce, 196 U. S. 337-357, 25 Sup. Ct. 266. 
275 (49 L,. Ed. 501), the court, referring to sections 2325 and 2326 
(U. S. Comp. St. 1901, pp. 1429, 1430), said: 

"Reading thèse two sections togetlier, it is apparent that they provide for 
a judicial détermination of a controvorsy between two parties contestlng for 
the possession of 'land claimed aud located for valuable de])osits' ; iu other 
words, the décision of a eonflict belweeu two mining claims. a décision which 
will enable the Land Department without further investigation to issue a pat- 
ent for the land." 

In the Circuit Court of Appeals for the Eighth Circuit in Webb 
V. American Asphaltum Mining Co., 157 Fed. 203, 84 C. C. A. 651, 
and in San Francisco Chemical Co. v. Duffield (C. C. A.) 201 Fed. 
830, it was held that the question whether the ground covered by 
adverse claimants was subject to location as placer or Iode claims 
was determinable by the court in such proceedings. The décision in 
Clipper Mining Co. v. Eli Mining Co., 194 U. S. 221, 24 Sup. Ct. 
632, 48 L. Ed. 944, which is cited by the appellee, does not involve 
the question which is hère before us. In that case there were placer 
locations of 102 acres, and subsequently four Iode locations were made 
within that area, which occupied, with the surface ground claimed. 
about 35 acres. In the adverse proceeding the question was not 
whether any of the ground was placer ground and subject to a loca- 
tion as such, but the contention of the Iode claimants was that the 
ofRcers of the Land Department had on other grounds rejected the 
placer locations. The décision went no farther than to hold that 
the owner of a valid mining location, whether Iode or placer, has 
the right to the exclusive possession and enjoyment of ail of the sur- 
face, and that one going upon a valid placer location to prospect for 
unknown Iodes against the will of the placer owner is a trespasser, 
and cannot initiate any right thereto. 

[ï] Was the land subject to placer locations? Section 2320 (U. 
S. Comp. St. 1901, p. 1424) describes Iode claims as mining clamas 
containing "veins or Iodes of quartz or other rock in place, bearing 
gold, silver, cinnabar, lead, tin, copper, or other valuable deposits," 
and section 2329 (U. S. Comp. St. 1901, p. 1432) déclares the term 
"placer claims" applicable to "ail forms of deposit excepting veins 
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of quartz or other rock in place." In United States v. Iron Silver 
Min. Co., 128 U. S. 673, 9 Sup. Ct. 195, 32 h. Ed. 571, Mr. Justice 
Field said: 

"By the term 'placer clalin,' us hère used, is uieant ground within defined 
boundaries which coutains minerai in its eartli, sand, or gravel, gi'ound that 
includes valuable deposlts not In place ; tliat is, not flxed in rock, but which 
are in a loose state, and niay in most cases be collected by washing or amalga- 
mation without milling. By 'veins or Iodes,' as hère used, are meant lines 
or aggregations of métal imbedded in quartz or other rock in place." 

In Northern Pacific Ry. Co. v. Soderberg. 188 U. S. 532, 23 Sup. 
Ct. 367, 47 L. Ed. 575, Mr. Justice Brown said: 

"Placers are merely superficial deposits occuyyiug the beds of ancient rivera 
or valleys, waslied down from some vein or Iode." 

A minerai Iode has been defined to be a minera! bed of rock with 
definite boundaries in a gênerai mass of the mountain (Stevens v. Wil- 
liams, 1 McCrary, 480, Fed. Cas. No. 13,413), also any zone or belt 
of mineralized rock lying within boundaries clearly separating it from 
the neighboring rock (Eurêka Consol. Min. Co. v, Richmond, 4 Savvy. 
302, Fed. Cas. No. 4,548, affirmed in 103 U. S. 839, 26 E. Ed. 557). 
And a vein or Iode is in place within the meaning of the statute when 
it is inclosed in a gênerai mass of what is known as country rock, 
that gênerai bed of the country which remains in its original state 
unafl^ected by the action of the éléments. In Stevens v. Williams, Mr. 
Justice Miller said: 

"And there I want to say that by rock in place I do not mean merely 
hard roclv, merely quartz rock, but any combiuation of rock, broken up, mixed 
up with minerais and other things, is rock, within the meaning of the statute." 

And in Mining Co. v. Cheesman, 116 U. S. 529, 6 Sup. Ct. 481, 29 
E. Ed. 712, the court said: 

"Bxcluding the waste, slide, or débris on the surface of the mountain, ail 
things in the mass of tbe mountain are in place." 

In the Eurêka Case, 4 Sawy. 302, Fed. Cas. No. 4,548, Mr. Justice 
Field said : 

"We are of opinion, therefore, that the term as used in the acts of Congress 
is ajjplicable to any zone or belt of mineralized rock lying within boundaries 
clearly separating it from the neighboring rock. It includes, to use the lau- 
guage cited by counsel, ail deposits of minerai matter fouiul througli a min- 
eralized zone or belt, coming from the same source, impressed with the 
same fornis, and appearing to hâve been created by the same processes." 

In Jones v. Prospect Mt. Min. Co., 21 Nev. 339, 31 Pac. 642, the 
Iode under considération consisted of broken limestone, boulders, low 
grade ore, ground gravel and sand, which appeared to hâve been sub- 
jected to the action of water, and it was found to a depth of several 
hundred feet with the rock on either side "fixed, solid and immova- 
ble." The court held that the attempt to draw a distinction based 
upon the mode or manner or time of its deposit would be utterly im- 
practicable and useless, and said: 

"Minerai so found. no matter where it was originally found or deposited, 
is in place within the meaning of the law." 
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Within tliese définitions there is no room to doubt that the minerai 
deposit in controversy in this case was a Iode, and was not subject to 
location as placer. It is not important to inquire how the minerai 
deposit had its origin, whether miiieralized waters hâve ascended from 
below through fissures in the rock, and hâve depositcd their solutions 
therein, or the deposit has been washed into the fissures by the élé- 
ments, or brought from a distance as alluvium. The mining locator 
is not required to know the manner in which a minerai deposit had 
its origin. It is enough for him to know that a minerai deposit in 
place between walls of rock is a Iode, and niay be located as a Iode 
claim, and that land containing minerai scattered or difl^used through 
a superficial deposit of sand or gravel not in place may be entered as 
a placer claim, 

[3] It remains to be considered whether the location of the Iode 
claims has been ])erfected so as to entitle the appellants to the pos- 
session. It is stipulated that the physical acts required by law to per- 
fect Iode locations were performed, but the appellee contencls that 
in making the locations, the Iode claimants were trespassers, and as 
such they could acquire no rights. It is true that in government land 
which is in the actual possession of another no right can be initiated 
by a forcible, fraudulent, or clandestine entry for the purpose of 
locating a claim thereon, and that pending discovery the actual pos- 
session of an intending locator of a mining claim will be protected, to 
permit him to explore further for minerai, and to prevent breaches of 
the peace. But it is equally true that if while he is so engaged an- 
other enters the land peacefuUy and not clandestinely or fraudulently, 
and first makes discovery, he shall be prier in right. Those principles 
hâve no direct bearing upon the question presented in this case. The 
appellee's placer claims had been located after discovery, but at the 
time when the appellants' Iode locations were made the premises were 
unoccupied. On Xovember 15 and 16, 1907, the appellants peaceably 
entered upon the ground and put up notices at discovery points for 
the several Iode claims. On November 20th they returned, and by 
Kovember 25th they completed making the survey and marking the 
boundaries. On the following day they returned and remained until 
December 9, 1907, and performed discovery work for each of the Iode 
claims. While they were engaged in such discovery work, one of the 
agents of the appellee informed them that the ground had been located 
and belonged to the appellee, and ordered them oiï. While the an- 
nual work for 1908, 1909, and 1910 was being donc by the appellants, 
objections were made by the appellee. But the important facts shown 
by the record are that the appellants went upon the land when it was 
vacant and unoccupied, made discovery, and performed ail the nec- 
essary acts to perfect Iode locations thereon. This they had no right 
to do if there were valid placer claims covering the same ground. 
But, if we are right in our conclusions, the placer claims were void, 
and the lands were open to location by Iode claimants. In Nome & 
Sinook Co. v. Snyder, 187 Fed. 385, 109 C. C. A. 217, this court said: 

"ïhe location beins void, the ground remained as if none liad been made, 
and was unappropriated minerai land, subject to location by otliers." 
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Any scheme by which ît îs sought to locate Iode mines as placers, 
and secure the same as placers, is a fraud upon the government, and 
a location so made is void. The appellants finding the Iode mining 
ground so located had the riglit to regard the locations as void, and lo- 
cate the ground in a lawful manner in order to présent to the Land 
Department the question of their right to acquire the same. If the 
appellee's contention is correct, there was no way in which that ques- 
tion could be brought on for hearing, cither in the Land Department 
or before a court, and the wrongful possession of the land by placer 
claimants who were trespassers effectually barred the lawful entry 
of the same by Iode locators. Such is not the law. In Belk v. Meagh- 
er, 104 U. S. 279, 26 h. Ed. 735, the court said: 

"He had made uo Ruch location as iwevented tlie lands from lieiiig in law 
vacant. Otliers liad tlie riglit to enter for the purpose of taking them up, it" 
it could be done peaceably and witlunit force." 

See, also, Johnson v. Towsley, 13 Wall. 72, 20 L. Ed. 485 ; Nevada 
Sierra Oil Co. v. Home Oil Ce. (C. C.) 98 Fed. 673 ; Thallman v. 
Thomas, 111 Fed. 277, 49 C. C. A. 317; San Francisco Chemical 
Co. v. Duffield (C. C. A.) 201 Fed. 830. 

The decree is reversed, and the cause is remanded to the District 
Court, with instructions to enter a decree for the appellants. 



METROPOLITAN REDWOOD LUMBKR CO. v. DAVIS. 

(Circuit Court of Appeals, Ninth Circuit. May 12, 1913.) 

No. 2,204. 

1. Masteb and Servant (§ 103*) — Injubiks to Sebvant — Defective Appli- 

ANCES — MaSTER'S LiABILITT. 

Where a servant in a logging camp was injured by the breaking of a 
defective cable attached to a large block coutaining a swivel used In 
dragging logs in the woods to a loading platfomi by means of a steel 
cable attached to an engine, it appeared that such block and its attach- 
ment was a permanent appllance intended to be used as long as logging 
opérations at the place Where it was located contlnued, the fact that de- 
fendant had furnlshed the foreman witli a proper cable which he could 
liave used to fasten the block did not relleve défendant from liability ; the 
rule that when the master has exerclsed ordinary care to furnish rea- 
sonably safe and sultable materials In the construction of appllances for 
use in the work, the character or place of which necessarily changes as 
the work progresses, the duty of exerclsing reasouable care to construct 
such appliances is that of the employés and not of the employer, being 
inapplicable. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent, Dig. § 175 ; 
Dec. Dig. § 103.*] 

L*. Master and Servant (§ 235*)— Injuries to Servant — Appliances — In- 
spection. 

Where a block through which a log skidding cable was run had been 
attached to a stump by a defective cable tie by the breaking of which 
plaintiff was Injured, plaintifC was entitled to assume that défendant had 
furnislied a safe tie and tliat it had been projjerly inspected. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 710- 
722; Dec. Dig. § 235.*] 

•For otlier cases see same topic & i nombkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Master axd Servant (§ 190*) — Injuries to Servant — Safe Place to Work 

— Safe Appliaxces — Vice Prikcipal. 

Where the foreman o£ defenrlant's logging crew was directed to go 
aliead aiid luake a road and puU logs, make his donkey site and get his 
road ready, hang ont his blocks and stretcli his log skidding Une, such fore- 
man was a vice principal in tlie niatter o( constructlng a safe iilace to 
work and in furnisliing safe appliances with wliich to do the work. 

[Ed. Xote. — For other cases, see Blaster and Servant, Cent. Dig. §§ 449- 
474; Dec. Dlg. § 190.*] 

4. Master and Servant (§ 185*) — Injuries to Servant— Safe Place and 

Appliances — Délégation of Duty. 

While a master may delegate the duty of eonstructing a safe place to 
work and in provJding safe appliances, the responsibility still remains 
with the master, and he Is bound to answer for the default of the person 
to whom the duty is delegated. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
385-421; Dec. Dig. § 185.*] 

5. Masteb and Servant (§ 278*) — Injuries to Servant — Defective Appli- 

ances. 

A large iron block containing a swlvel through which a log skidding 
cable passed was attaehed to a stump by a wire rope tie. Plalntiff was 
employed to take charge of the block, stand at or near it, and repeat 
signais to the engineer. As he was doing so, the tie broke without be- 
ing subjected to any undue strain, and plaintifC was injured. It had 
never been inspected, and there were defects in it visible to the nabed 
eye. There was also évidence that it was worn, that defendant's serv- 
ants had had trouble in splicing it, and that the strands would break off. 
Held, that such facts were sufficlent prima facie to show actlonable nég- 
ligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 954, 
956-958, 960-969, 971, 972, 977 ; Dec. Dig. § 278.*] 

6. Teial (§ 281*) — Instructions — Exceptions. 

A gênerai exception to the whole of a portion of a charge, a part of 
which was not open to exception on any view of the case, could not be 
sustained on the theory that the balance of the charge was not within 
the issues. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 987-996; Dec. Dig. 
S 281.*] 

7. Appeal and Eeror (§ 1066*) — Review — Instructions — Préjudice. 

Where, in an action for injuries to a servant by the breaking of a de- 
fective appliance, the évidence conclusively showed that the act of nég- 
ligence by which plaintifC was injured was the act of the foreman in 
failing to furnish plalntiff with a safe appliance with which to work, 
défendant was not prejudieed by a portion of an instruction that an em- 
ployer is liable for injuries resulting from the wrongïul act, neglect, 
or : default of any agent or offlcer superlor to the employé injured, or a 
person employed by the employer having a right to control or direct the 
services of the injured employé, which was not within the issues. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4220: 
Dec. Dig. § 1066.*] 

In Error to the District Court of the United States for the Second 
Division of the Northern District of CaUfornia; John J. De Haven, 
Judge. 

Action by Hugh Davis against the Metropolitan Redwood Lumber 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

•For other cases see same toplc & § mumbeb In Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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The plalntiff In error was eng.aged In logging opérations, and in cutting 
redwood and fir trees and conveying the sanie by nieaus of a wire cable about 
1,200 feet long, attaclied to a steani engine wliich was stationed at a point 
at which the logs vvere to be loaded on the cars for transportatlon to Its mlU. 
The road by whlch the logs were dragged conformed to the contour of the 
land, and it had two straight courses. It ran flrst from the engine a distance 
of about 300 feet, and then turned at rlght angles to the point from wliich 
the logs were taken. At the point or angle was placed a large iron 
or Steel block containing a swivel and welghing about fiOO pounds, through 
which the cable passed. In the language of the logging camp, the block was 
called a "Toniiny Moore," and it was held in place by a wire rope ealled a 
"strap" about 30 feet in length. The two ends of the strap were attached to 
the block, and the loop was placed over and around a redwood stump. The 
défendant in error was employed by the plalntiff in error to take charge of 
the block, to stand at or near the sanie, and to signal to the engineer at the 
engine when to start and stop the engine, and also to observe the travel of 
the logs as they approached the block. He was compelled to stand near the 
stump to which the strap was attacbed, and while he was so engaged and 
standing in the place where lie had been dlrected to stand, and in the place 
where it was necessary for him to stand, in order to observe the logs and 
signal to the engineer, the strap yielded to the tension and broke, striking 
the défendant in error and causing him rery serions and permanent injuries. 
In his complaint he alleged that his employer carelessly and negligently failed 
and neglected to provide and maintain a safe and suitable strap, that tlie 
strap was defective and dangerous, and niade ont of an old and badly wovn 
cable, and that it did not possess sufiicient tensile strength to withstand the 
strain which was placed upon it 

Mahan & Mahan and Kenneth Newett, Jr., ail of Eurêka, Cal., 
and Lilienthal, McKinstry & Raymond, of San Francisco, Cal., for 
plaintiff in error. 

Puter & Quinn, of Eurêka, Cal., for défendant in error. 

Before GILBERT, Circuit Judge, and WOEVERTON and DIET- 
RICH, District Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
Error is assigned to the follovving instruction of the court to the 
jury: 

■'The évidence in tbis case .shows without aiiy conflict that, if tliere was 
any négligence in the construction or use of tliis 'Toniniy Moore' strap, it 
was the négligence of the foreman of the crew there, Gordon, and for that 
négligence, if there was any, the défendant would be responsible." 

It is urged that this instruction was erroneous for the reason that 
by the évidence it was shown that the plaintiiï in error had placed 
at the disposai of Gordon, its foreman, strong and suitable cable out 
of which to make the strap, that he selected the worn and inferior 
cable which was used, and that for his act the plaintiff in error is 
not responsible; and the rule is invoked that, when the employer 
has exercised ordinary care to furnish material reasonably safe and 
suitable to be used by his employés in the construction of appliances 
for use in work, the character or place of which necessarily changes 
as the work progresses, the duty of exercising reasonable care to 
construct such appliances is that of the employés, and not that of 
the employer. But that rule does not apply hère for the reason that 
the appliance, according to the évidence, was a permanent one. It 
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was not a temporary device made to meet the exigencies of progres- 
sive work or changing conditions, but it was a permanent portion of 
ilie plant with wiiich the work was being donc, as much so as the en- 
gine, the cable, or the block. This is fnlly shown by the évidence. 
It was a device which was essential to the opérations. It was made 
to be used so long as the logging opérations at that place continued, 
and at the time of the accident it had been in use some two or three 
weeks. James Spain, the "woods foreman" of the plaintiff in error, 
under whose charge was ail the work donc at the logging camp, tes- 
tified that, when the block was placed in position and held there by 
the strap, "it was a permanent contrivance to remain there as long 
as they used the road hauling logs down there to that landing." 

[Z] The défendant in error had nothing to do with placing the 
strap in place. It was already there when he began to work. He 
had the right to assume that his employer had furnished him a safe 
appliance with which to work, and that the appliance had been prop- 
erly inspected. 

[3] The évidence shows that Gordon, the foreman of the logging 
crew, was directed by the plaintiff in error to go ahead and make a 
road and pull logs. His instructions were: 

"To go over there sind niake his (ionkey site and get his road ready; there 
was gradiiig to do upon the road there, get his strap ready, and hang eut his 
blocks and this ïonimy Moore and stretch his line." 

This made Gordon a vice principal in the matter of constructing 
a safe place to work, and in furnishing safe appliances wherewith to 
work. 

[4| The master may delegate that duty, but the responsibility is 
still liis, and he must answer for the default of the person who acts 
in his stead. Nixon v. Selby Smelting Co.. 102 Cal. 463, 36 Pac. 803; 
Higgins^v. Williams, 114 Cal. 182, 45 Pac. 1041. 

[5] The plaintiff in error contends that the trial court erred in 
denying its motion for an instructed verdict, that there was failure 
of proof of its négligence in that there was no évidence offered to 
show the cause of the accident, nothing to show that it resulted from 
a defective strap, and that, so far as the proof goes, the accident might 
bave resulted from causes other than the weakness of the strap, and 
it complains that the défendant in error did not produce the strap in 
évidence. Counsel for plaintiff in error cite the case of Peirce v. 
Kile, 80 Fed. 865, 26 C. C. A. 201, in which it was held that where 
the only évidence of négligence is the fact that a rope broke, and it 
is clearly shown that the rope was of size and quality sufficient for 
the work in which it was used, that there was no sign of wear or 
defect in it, and the break was a fresh one, it was proper to direct a 
verdict for the défendant, who was charged with négligence in fur- 
nishing an inadéquate rope. In that case the court said: 

"ïhe undisputed évidence at the trial was to the effect that the rope fur- 
nished was siiflicient for the performance of the work, that It was a Maaila 
rope — the hest quality of rope in the market." 

We make no question of the correctness of that décision. The 
facts in the case at bar, however, are widely différent. There is 
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more in the présent case than the mère fact that the strap broke. The 
évidence is that it was unfit for the purpose for which it was used. 
One witness testified; 
"It was worn. You could tell by looklng at it even." 

This was évidence as to the condition of the old cable out of which 
the strap was made. The same witness testified that, at the time 
when the strap was attached to the block, the strands were worn. 

"Tho strands wouki break off when we would go to pusli tliem in through 
the wire. * « » j^ showed indications of beiiig woru ont." 

Another witness testified : 

"ïlie cable was in ])oor condition. The cable was woru out. We had trou- 
ble spliciug it We could not pull the strands through. It was ail chlpped 
•Mud broken off, ou account of the worn condition. It was rusted out." 

The défendant in error testified: 

"I don't know how it caiue to break. It raust be old or something." 

There was no unusual strain upon the strap when it broke. It 
parted about two feet from one end. The évidence shows that it 
had never been inspected, and that its defects were visible to the eye. 
Defects discoverable by reasonable and ordinary visual inspection are 
not latent defects. 

The évidence of thèse facts was sufircient to show prima facie that 
the plaintiiï in error was guilty of négligence. In the absence of évi- 
dence upon its part to show that the accident occurred from causes 
for which it was not responsible, or that the fracture of the strap 
resulted from a latent defect, there was no error in refusing to in- 
struct the jury to return a verdict for the plaintiff in error. Lafayette 
Bridge Co. v. Olsen, 108 Fed. 33.5, 47 C. C. A. 367, 54 L. R. A. 33 ; 
Northern Pacific Ry. Co. v. Wendel, 156 Fed. 336, 84 C. C. A. 232 : 
Corn Products Refin. Co. v. King, 168 Fed. 892, 94 C. C. A. 304 ; 
City of Manchester v. Landry, 199 Fed. 882, 118 C. C. A. 330. 
The plaintiiï in error had the possession of the strap, and might hâve 
produced it in évidence if it deemed its inspection by the jury désir- 
able. 

It is contended that the court below erroneously assumed that the 
action was brought to enforce the liability created by the act of 1907 
(St. 1907, p. 119) of the Législature of California, whereby it amended 
section 1970 of the Civil Code so as to provide that an employer 
shall be liable for injury "when the same results from the wrongful 
act, neglect or default of any agent or ofircer of such employer, su- 
perior to the employé injured, or of a person employed by such em- 
ployer having the right to control and direct the services of such em- 
ployé"; and it is urged that that statute was inapplicable for the 
reason that the coniplaint was drawn as in an action at common law 
for damages for négligence and without référence to or mention of 
the statute, and that, in order to charge the plaintiiï in error with 
liability under the statute, it was necessary to plead the same. To 
this it is sufficient to say that the issues presented the question of the 
common-law liability of the plaintiff in error on the allégation that 
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it had failed to furnish the défendant in error safe appliances where- 
with to work. After correctly and fully charging the jury on the 
questions thus presented upon the issues, the court added an instruc- 
tion, and therein is found the only référence to the statute of 1907 
which the record contains. It is the following : 

"In addition to thèse instructions, I will give you the following: An em- 
ployer is not bonnd to indemnify his employés for loss suft'ered by the latter 
in conséquence of the ordinary risks of the business in which he is employed, 
nor in conséquence of the négligence of another person employed by the same 
employer in the same gênerai business ; provided, nevertheless, an employer 
shall be liable for such injury when the same results from the wrongful act, 
neglect, or default of any agent or officer of such employer superior to the 
employé injured, or a person employed by such employer having the right 
to control or direct the services of such employé injured." 

In so charging the jury, the court correctly stated the law of the 
State of California. 

[6] If, in view of the issues, the plaintiff in error deemed that law 
inapplicable to the case, it was its duty, in excepting thereto, to direct 
the attention of the court to the ground of its objection, and thus 
afïord the court the opportunity to correct, explain, or modify the 
charge if necessary. As it was, it took a gênerai exception to the 
whole of that portion of the charge, the first part of which was in any 
view not open to exception. 

[7] Again, the plaintiff in error could not possibly hâve been prej- 
udiced by the instruction. The évidence conclusively showed that tbe 
act of neghgence, through which the défendant in error was injured, 
was the act of Gordon, the foreman, to whom, as we hâve seen, was 
delegated the duty of the plaintifï in error to furnish its employés a 
safe appliance wherewith to work. On that question the case was 
tried, and on its décision was based the judgment for the défendant 
in error. 

We find no error. The judgment is affirmed. 



HOLCOMB et al. v. PEOPLE'S TRUST CO. 

(Circuit Court of Appeals, Slxth Circuit May 7, 1913.) 

No. 2,331. 

1. GuARANTY (§ 73*) — Validity — Kenewal After Modification of Original 

CONTRACT. 

Défendants, with others, signed a written agreement to guarantee a 
loan of $100,000, to be made by plaintiff to a corporation ; eaeh severally 
becoming guarantor for a stated sum. One guarantor not being accepta- 
ble to plaintiff, the loan as made was only $90,000. It was renewed from 
time to time on written consent of the guarautors, which recited that it 
-was for $90,000 and provided that "ail the covenants and provisions" of 
the original agreement should apply to the loan as extended. Héld that, 
whether or not défendants were released from their original guaranty 
by the modification of the loan contract, they were bound by their ex- 
press promise in the extension agreements. 

[Ed. Note.^For other cases, see Guaranty, Cent. Dig. § 83; Dec. Dig. 
§ 73.*] ^^^ 

*For other cases see same topic & § humbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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i.'. GrAîîANTT (§ 7,')*) — Validity — Remewai, Aïteb Modification or Oontract. 
For siuilliii' rcrtson, a elaiin by défendants that they sigued both original 
aiid extension agreements in reliance on tlie fact tliat anotlier of tlic 
guai-anlorw \Yas a party did not coustitute a défense, where the récitals 
of tlie last extension agreement showed that auother liad been substituted 
for suc'li persoii. 

[Ed. Note, — For other cases, soe Guaranty, Cent. Dig. § 83; Dec. Dig. 
§ 73.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; Wilhani L. Day, Judge. 

Action at lavv by the People's Trust Company against J. W. Hol- 
comb and Jay E. Latimer. Judgment for plaintiff, and défendants 
bring error. Affirmed. 

The Trust Company recovered against Holconib and Latimer a judgment, 
based upon their guaranty of a loan made by the Trust Company to the Cres- 
cent OU Company. The prelimiiiary agreement bore date March 9, 1905. 
It recited that the Oil Company (second party) desired to borrow $100,000, 
and that the Trust Company (flrst party) was willing to inake the loan upon 
receiving the assurances contemplated by the agreement ; that the subscribers 
(third party), who should sign, would severally guarantee the repayment to 
the Trust Company of the amounts set opposite their respective names ; and 
that the agreement to loan the $100,000 should not be binding on the Trust 
Company until guarantors satisfactory to the Trust Company had signed the 
agreement to the amount of $100,000. Holcomb and Latimer each signed tliis 
for $10,000, Peters for $25,000, Roycroft for $20,000, Conners for $25,000, 
and Mills for $10,000. The Trust Company eventually refused to accept Mills 
as a guarantor. Under date of March 25, 1905, the Oil Company executed its 
note to the Trust Company for $100,000 ; but no substitute for Mills was fur- 
nlshed, and $90,000 was the total ever loaned on the note. Under the same 
date, March 25, 1905, ail the third party subscribers to the prelimlnary agree- 
ment signed also a separate paper, by which they made the guaranty wjiicb 
they had agreed to make. This debt was not paid, and was repeatedly ex- 
tended, for six months each time. Holcomb and Latimer conseuted in writ- 
iug to each extension. March 26, 1906, two of the guarantors, Peters and 
Boycroft, paid up their $45,000 liability, Peters later paid the Conners $25,- 
000, but Holcomb and Latimer paid nothing. May 23, 1906, by contract be- 
tween Peters, Conners, and the Trust Company, Peters was fuUy substituted 
for Conners, and the latter released. Finally the Oil Company enterprise 
was abandoned and this suit was brought. 

It is claimed on behalf of Holcomb and Latimer that Peters was the 
promoter and chief spirit in the Oil Company enterprise; that they joined 
in the guaranty purely for his accommodation; that they were acqualnted 
with Conners, and had great confidence in his ability and judgment; that 
they were induced to sign because of the représentation by Peters that Con- 
ners was interested and would sign for $25,000, and because of their belief 
that it would be safe to take risks in the enterprise with whIch Conners was 
connected and in whlch he was willing to take risk ; and that their varlous 
consents to extension of time were also upon représentation by Peters and 
upon the supposition that Conners was approving the same extensions and 
that they were safe in foUowing his judgment. It was also claimed by Hol- 
comb and Latimer that in truth (though not discovered by them until after 
the last extension) Conners, while he did sign the guaranty, as it was repre- 
sented he would do, did so as a mère dummy for Peters, and had, in fact, 
no interest in the enterprise and took no risk ; that the amount, so apparently 
guaranteed by Conners, was, before some of the last extensions, assumed by 
Peters, so that, at the last extensions, Conners had become an entire stranger, 
both in fact and in form, to the whole transaction. 

Based upon thèse claiins, Holcomb and Latimer presented three défenses in 

*For other cases s«e same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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the District Court, ail of whicli were overruled, and ail of wlikâi they hâve 
endeavored to préserve and tb urge in this court. They are: (1) The $90,- 
000 loan, which was made to the Oil Company, was not the $100,000 loan, 
the payment of which they had guaranteed. (2) It was a condition of their 
liability that Conners was in good faith a party, and this condition was 
broken. (3) It was a condition of their consent to the last extension that 
Conners also should consent, and this he did not do. As bearing upon thèse 
défenses, it should be further stated that the successive extensions and con- 
sents signed by ail parties were In similar form, except as each brought the 
récital of events down to date. The latest will sufficiently indicate their 
character. Its material parts are as follows : 

"This agreement, made this 26th day of September, 1908, by and between 
the People's Trust Company, a corporation organized under the laws of the 
State of New York (hereinafter called the Trust Company'), party of the first 
part, the Crescent Oil, Asphalt & Gas Company, of Chicago, a corporation 
organized under and by virtue of the laws of South Dakota (hereinafter called 
the 'Oil Company'), party of the second part, and the subscribers to an un- 
derwriting agreement betv/een the parties hereto, dated March 26, 1905 (who 
are hereinafter called the 'Underwriters'), parties of the third part : 

"Whereas, in pursuance of the aforesaid agreement, the People's Trust 
Company bas heretofore made a loan to the 'Oil Company' of ninety thousand 
($90,000) dollars, to be paid within one year * » • and the various 'Un- 
derwriters' severally, but not jointly, guaranteed to the sald 'Trust Com- 
pany' the repayment of the pro rata part of the principal of said loan with 
interest; • • * 

"Whereas, various extensions hâve been made, and a further extension is 
desired by second and third parties ; and 

"Whereas, H. H. Peters, who was an underwriter for the sum of twenty- 
flve thousand ($25,000) dollars, and Herbert E. Roycroft, who was an under- 
writer for the sum of twenty thousand ($20,000) dollars, hâve paid to the said 
'Trust Company' in cancellation of their said underwriting the said amounts 
underwritten by them, respectively, making an aggregate of forty-flve thou- 
sand (145,000) dollars; * * * and 

"Whereas, the said H. H. Peters, at the time of the exécution of the agree- 
ment, dated September 26, 1907, paid to the said 'Trust Company,' in cancella- 
tion of said amounts underwritten by him In hls said underwriting, the 
further sum of ten thousand ($10,000) dollars : • * * 

"Wrst. The 'Trust Company' agrées that in considération of the payment 
made to it of the interest due on the said loan, and of the other covenants 
hereiu cootained * • • that the payment thereof shall be extended for a 
further period of six months from September 26, 1908, and the said 'Oil 
Company' agrées to pay the said loan, together with ail interest which may 
be due thereon, at the expiration of said period. AU the covenants and pro- 
visions ot the said agreement of March 26, 1905, and ail other agreements 
which hâve tieen made with the said 'Trust Company' in respect to the said 
loan, shall apply to the said loan as so extended. * • • 

"Second. This extension shall not, however, become operative until the same 
shall hâve been consented to by ail the underwriters, by their subscribing to 
this agreement. • » • 

"Fourth. The several underwriters and the sald H. H. Peters and Herbert 
E. Roycroft, individually, hereby consent to this agreement, and to the ex- 
tension of the said loan, and agrée that the same shall not affect or im- 
pair the several obligation» Amposed upon them by the said agreement of 
March 26, 1906, October 17, 1906, March 26, 1907, and May 6, 1907." 

Stearns, Chamberlain & Royon and Jérôme F. Patterson, ail of 
Cleveland, Ohio, for plaintifïs in error. 

W. D. Turner, of Cleveland, Ohio, Wingate & Cullen, of New York 
City, and M. B. & H. H. Johnson, of Cleveland, Ohio, for défendant 
in error. 
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Before WARRINGTON, KNAPPEN. and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
1. The first défense is that the original contract for a $100,000 loan 
was 50 far modified as to release the guarantors. The modification 
was material, and we see no occasion to doubt that a nonconsenting 
guarantor would hâve been released; se that this case must turn on 
the effect of the instrument of consent signed by Holcomb and I^at- 
imer. Their counsel argue that, at the time of the consent to the ex- 
tension, the guarantors were not liable, because the loan which they 
had agreed to guarantee had never been made, and that their consent 
to the extension of some other loan, to which they were strangers, 
could not make them liable therefor, in the absence of a new, express 
promise by them. On the other side, it is urged that this défense is 
in the nature of a privilège, was waived because not claimed, and that, 
in any event, the formai consent to the extension implies a new prom- 
ise to pay. We do not find it necessary to consider the légal question 
thus presented. Each of the extension agreements recited that the 
loan which had been made and to which the extension related, was 
one of $90,000, and then says : 

"AU the covenants and provisions of the sald agreement of March 26, 1905, 
• * * shall apply to the said loan so extended." 

Whether it is intended to refer to the preliminary agreement of 
March 9th, or to the guaranty of March 25th, the référence includes a 
"covenant and provision" by Holcomb and Latimer that they will 
guarantee $20,000 of the debt, and, in either view of the meaning of 
the référence, the express promise by Holcomb and Latimer in their 
original guaranty was thus, by the very words of each extension agree- 
ment, renewed and repeated as to the $90,000 loan. If, under the 
circumstances hère existing, a new, express promise by the guarantor 
is required in order to continue or to recreate his liability, it is hère 
présent. The first défense is not sufficient. 

[2] 2. In somewhat similar manner, the facts make it unnecessary 
to consider the second and third défenses in the light.in which they 
were presented by counsel. If we fully accept défendants' théories, 
both of fact and of iaw, with regard to their reliance upon Conners' 
concurrent action in guaranteeing and in extending, and their original 
ignorance of his élimination from the field, yet they cannot deny 
knowledge of the facts recited in the last extension paper which they 
signed, nor the knowledge which must resuit from those récitals. They 
then had fuU notice that Mills had never become an underwriter, and 
that Peters and Roycroft had paid up their full original underwritings, 
leaving only Conners' $25,000, Holcomb's $10,000, and Latimer's $10,- 
000, and then that Peters had paid "in cancellation of said amounts 
underwritten by him in said underwriting the further sum of $10,000." 
Thèse récitals lead, inevitably, to the conclusion that Peters had been 
substituted for one of the original underwriters, and that this substi- 
tution must hâve been in the place of Conners, as there was no one 
else left besides Holcomb and Latimer. With this knowledge, Hôl- 
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comb and Latimer join in the cotitract for a further extension of the 
remainder of the loan, and expressly agrée that their original covenant 
of guaranty shall apply to the loan as so extended, and the Trust 
Company, at least in part upon considération of this promise by Hol- 
comb and Latimer, makes the desired extension. Thèse facts and the 
degree of notice which they carry regarding Conners' élimination (and 
in the absence of any suggestion of bad faith or misleading by the 
Trust Company) do not permit Holcomb and Latimer to be heard to 
say that they then relied upon Conners. The second and third dé- 
fenses are therefore unavailable. 
The judgment must be affirmed, with costs. 



STONB V. CITY OF WATJKEGAN et al. 

(Circuit Court of Appeals, Seventli Circuit April 15, 1913.) 

No. 1,851. 

1. BouNDARiES (1 20») — Descbiption — Fee in Stbeet "BotTNDS." 

Where land in controversy was platted by a common-law plat flled after 
the passage of Act 111. 1845 (Kev. St. 1845, c. 25) § 18, providing that 
tlie précise length of each lot, and the wldth, corners, boundary, and es- 
tent of ail streets and alleys shall be stated on the map or plat, but the 
plat In question did not give the dimensions of many of the lots, nor the 
width of a street shown thereou, a conveyance describing the property 
as ail that part of the fractlonal S. W. % of fractional section 22 in town- 
ship 45 N. of range 12 E. of the twelfth principal meridian, which lies 
east of the east bounds of blocks numbered 1, 2, 3, 4, and 5 of Sunderlin's 
second addition to the town of Waukegan, conveyed the fee to the center 
of the Street on the east of such blocks, the word "bounds" meaning the 
external or llmlting Une either real or imaginary of any object or space, 
that which limits or circumscribes, an external or llmiting Une. 

[Ed. Note. — For other cases, see Boundaries, Cent Dig. §§ 123-130, 132 ; 
Dec. Dig. § 20.» 

For other définitions, see Words and Phrases, vol. 1, pp. 851-852.] 

2. Eminent Domain (§ 153*) — Condemnation — Kioht to Damages — Pue- 

CHASEB OF PEOPEETT. 

Where a corporation having the power of eminent domain bas taken 
actual possession of land necessary for Its corporate purposes, whether 
with or without the consent of the owner, a subséquent vendee takes the 
land subject to the easement, and the rlght to payment from the corpora- 
tion if it entered by virtue of an agreement to pay, or to damages If the 
entry was unauthorized, belongs to the owner at the time the corporation 
took possession. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 407- 
416; Dec. Dig. § 153.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois; Christian C. Kohlsaat, Judge. 

Bill by John Stone against the City of Waukegan and others. Judg- 
ment for défendants, and complainant appeals. Affirmed. 

John L. Bolen and Eugène Stewart, both of Chicago, 111, (Park 
Phipps, of Chicago, 111., of counsel), for appellant. 

Arthur Bulkley, of Waukegan, IlL, and Kemper K. Knapp, Robert 
W. Campbell, and John R. Cochran, ail of Chicago, 111., for appellees. 

•For other cases see «ame topic & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Béfore BAKER, Circuit Judge, and ANDERSON and CARPEN- 
TER, District Judges. 

ANDERSON, District Judge. The appellant filed his bill against 
the city of Waukegan and others to quiet his title to a one-tenth in- 
terest in three small tracts of land which in the hearing before the 
master and subsequently in the record are designated as "Stone lands 
Nos. 1, 2, and 3." The court found for the city of Waukegan as to 
tracts 1 and 2, and for the appellant as to tract 3. 

[ 1 ] The city claims title to the lands in question through deeds f rom 
John F. Powell, and Powell derived his title through two separate 
deeds from the heirs of Elmsley Sunderlin. This case turns upon the 
construction to be put upon the descriptive portions of thèse deeds. 
One of the deeds, that from William E. Sunderlin and wife to Powell, 
described the land therein conveyed as f ollows : 

"AU the rlght, title, interest, claim and demand which the said party of 
the first part hâve in and to the following described lots, or parcels of land 
situa te, lying and being in the county of Iake and state of Illinois, to wlt: 

"Lot numbered flve (5) in block number three (3) in Sunderlin's second addi- 
tion to the town of Little Fort (now city of Waukegan). And also ail that 
part of the fractional south west quarter of fractional section number twenty- 
two in township forty-five (45) north of range twelve east of the third prin- 
cipal meridian which lies east of the east bounds of blocks numbered one (1) 
and two (2) and three (3) and four (4) of ^Sunderlin's second addition to the 
town of Little Fort (now city of Waukegan)." 

The other deed, that from Wallis S. Buell and wife, the owner of 
the remaining interest, to Powell, described the land therein conveyed 
as f ollows: 

"Ail the right, title, Interest, claim and demand which the said party of 
the first part had in and to the following described lot or parcel o£ land 
situate, lying and being in the county of Lake and state of Illinois, to wit: 

"AU that part of the fractional south west quarter of fractional section 
number twenty-two in township forty-five (45) north of range twelve east of 
the third principal meridian which lies east of the east bounds of blocks 
numbered one (1) and two (2) and (3) and (4) of Sunderlin's second addition 
to the town of Little Fort (now city of Waukegan)." 

The question for détermination is, Did the deeds from Sunderlin and 
Buell to Powell convey title to the above-mentioned tracts 1, 2, and 3? 
If they did, the decree below is right. 

The appellant in his brief puts it thus : 

"The deeds from the heirs of Elmsley Sunderlin to John F. Powell conveyed 
to hlm the lands 'lying east of the east bounds of blocks one, and two, aud 
three, and four of Sunderlin's second addition,' etc., and did not include the 
three parcels of land, eaeh 125 links or 82i.â feet in wldth, lying due east 
from the extremlties of the streets shown on the plat of said Sunderlin's sec- 
ond addition and bounded on their north and south sides by the north and 
south boundary lines of said blocks extended east to Lake Mlchigan. ïhis 
proposition states the whole of appellant's case before this court. Into it 
ail assignments of error amalgamate." 

The record contains a blueprint of the plat of Elmsley Sunderlin's 
second addition to the town of Little Fort, now city of Waukegan. 
The plat shows five blocks numbered 1, 2, 3, 4, and 5. Block No. 1 
lies at the north end of the plat ; No. 2 lies immediately south of No. 
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1; No. 3 immediately south of No. 2; No. 4 immediately south of 
No. 3 ; and No. 5 immediately south of No. 4. Clay street runs east 
and west between blocks 1 and 2. Madison street runs east and west 
between blocks 2 and 3. Washington street runs east and west be- 
tween blocks 3 and 4. And South Water street runs between blocks 
4 and S. The tracts in question are in the strip of land lying between 
the east side of this addition and the shores of Lake Michigan. Tract 
No. 1 is the ground which would be covered by Clay street extended 
east to the lake, and tract 2 is that which would be covered by Madi- 
son street extended east to the lake. 

The question as to thèse tracts is to be determined by what are the 
v;ast bounds of blocks 1,2, 3, and 4. Appellant contends that the east 
bounds of block 1 extend from the north line of said plat to the north 
side of Clay street ; that the east bounds of block 2 extend from the 
south side of Clay street to the north side of Madison street; and 
that the east bounds of block 3 extend from the south side of Madison 
street to the north side of Washington street. 

The appellee's contention is that block 1 extends south to the center 
of Clay street ; that block 2 extends from the center of Clay street to 
the center of Madison street; and block 3 from the center of Madison 
street to the center of Washington street. In other words, that the 
east bounds of blocks 1, 2, 3, and 4 make a continuous line from the 
north line of block 1 to the center of South Water street. 

We think the appellee's contention is correct. The court below prop- 
erly heid that the plat of Sunderlin's second addition was not a statu- 
tory, but a common-law, plat. This plat was made in 1847. At that 
time the act of 1845 (Rev. St. 1845, c. 25, § 18) was in effect, which 
required the précise length and width of each lot, and the widths, cor- 
ners, boundaries, and extent of ail streets and alleys to be stated on the 
plat or map. In the plat in question neither the dimensions of many 
of the lots, nor the width of Water street are shown. 

The Suprême Court of Illinois in Wilder v. Aurora, etc., Traction 
Company, 216 111. 493, 512, 75 N. E. 194, 200, said: 

"A conveyaiice of property abutting upon a street shown upon a plat not 
sufficient to coustltute u statutory dedioation cairies wlth it the fee of the 
soil to the center of the street, although the property is couveyed by lot or 
block uuuiber ouly, unless the title to the street Is expressly reserved to 
the grantor or excluded froiu the grant." 

And in Thomsen v. McCormick, 136 111. 135, 26 N. E. 373, the same 
court said : 

'ïhere was, however, a good common-law dedicatlon of Snider street, and 
such beiug the case the fee îemained In Smith, the original proprietor, bur- 
dened wiih an easement in favor of the public ; and when, on November 27, 
186;;, the helrs and devisees of Smith sold and conveyed blocks 12 and 13, 
nnd eomprisiug the lands on both sides of the street, to Samuel J. Walker, 
the grant and conveyance of the abutting premises carried, by opération of 
law, the fee of the street or tltle to the land on which it was located, subject, 
however, to the public easement, to said Walker, and the fee or title continued 
to pass, as part and parcel of each respective grant, with the several grants 
of the abutting premises, until it flnally vested in Henry H. Walker, but still 
burdened with the easement; and when. In 1869, the street was vacated by 
205 F.— 32 
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Ibe publie autborities, tbe title was freed from tlie incuuibrance of tbe ea.se- 
ment." 

Thèse authorities demonstrate that in Illinois, in a common-law plat, 
such as the one in question, lots or blocks abutting upon streets extend 
to the center of the streets. Webster's International Dictionary defines 
the Word bound as "the external or limiting line, either real or imag- 
inary, of any object or space; * * * limit; confine; extent; 
boundary." The définition given in the Century Dictionary is "that 
which limits or circumscribes ; an external or limiting line." The ex- 
ternal or limiting lines of a block — that is, its bounds — necessarily ex- 
tend as far as the block itself , and as the blocks in the addition in ques- 
tion extend to the center of the streets mentioned, the east bounds of 
blocks 1, 2, 3, and 4 make one continuous line. It follows that the 
deed from the Sunderlin heirs to Powell conveyed ail of the real estate 
lying east of that continuous line and included the tracts in question. 
The court below held that the appellant Stone was the ovvner in fee 
simple of an undivided one-tenth interest in tract 3, but that the right, 
title, and interest of the appellant shall be subject to the right of the 
city of Waukegan to maintain and operate its sewer System, which had 
been located upon and put in opération through the said land in 1891 
or 1892, about 11 or 12 years prior to the deed by which appellant ob- 
tained his title. 

[2] It is well settled that where a corporation, having the power of 
eminent domain, bas entered into actual possession of land necessary 
for its corporate purposes, whether with or without the consent of the 
owner of such lands, a subséquent vendee of the latter takes the land 
subject to the burden of the easement, and the right to payment from 
the corporation, if it entered by virtue of an agreement to pay, or to 
damages, if the entry was unauthorized, belongs to the owner at the 
time the corporation took possession. Roberts v. Northern Pacific R. 
Co., 158 U. S. 1, 15 Sup. Ct. 756. 39 L. Ed. 873; Galt v. Chicago & 
N. W. Ry. Co., 157 111. 125, 41 N. E. 643; Chicago & Eastern 111. R. 
Co. V. Loeb, 118 111. 203, 8 N. E. 460, 59 Am. Rep. 341. 

It results that the in jury was one to be complained of by the appel- 
lant's predecessors in title, and that any right of action for.trespass 
or othervvise on account of the location and maintenance of the sewer 
System was not transférable with the land, and does not inure to the 
benefit of the appellant. 

The decree of the court below is affinned. 



A5IBEKG V. ALDRICII. 

(Circuit Court of Appeals, Sixth Circuit. May 6, 1913.) 

Nos. 2,318, 2,.3ia 

1. Building and TjOan Associations (§ 42*) — Withorawals — Effect of In- 
solvency. 

The right given to a paid-up shareholder in a building and loan associa- 
tion by statute or by its charter to withdraw on giving notice and to 
receive baeli his capital is suspended on the insolveney of the association. 

•For other cases ses same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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lu the absence of some express provision to the contrary; and a share- 
holder who is permitted to wlthdraw after the association has become 
actually insolvent, although it is still a going concern and the insolvency 
is not known to him, may be required to refund the money received, to 
be ratably distributed among ail shareholders. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent. 
Dig. §§ 63, 66, 86-88 ; Dec. Dlg. § 42.*] 

2. Building and Loan Associations (§ 42*) — Suit by Rbceivek to Kbcoveb 

FROM WlTHDEAWING ShaREHOLDEB — SUFFICIENCY OF EVIDENCE. 

Défendant was the owner of nine certificates of stocli in a building and 
loan association, wlth the right to vpithdraw on notice, subject to certain 
restrictions. Wishing to wlthdraw, he was told by the secretary that 
It would be some time before hls shares could be paid, and advised that, 
if he desired to reallze at once, it would be better to sell hls stock, whlch 
the secretary undertoolc to do. Défendant therefore dld not give notice 
of withdrawal, but Indorsed his certificates, and subsequently received 
their par value from the secretary by ehecks of the association. The as- 
sociation was in fact insolvent at the time, but it was not generally 
known, nor known to défendant. After the appointment of a receiver, 
one certificate was found in the records duly canceled ; but the others 
were still outstanding, and some were found in the hands of purchasers, 
to whom they were directly indorsed by défendant. The books showed 
that the purehase price had been paid in to the crédit of the associa- 
tion, some before and some after corresponding ehecks had been given 
by the secretary to défendant. Held, In a suit by the receiver to re- 
cover back such payments from défendant, that with the exception of 
the canceled certificate there was not sufficient évidence to show that 
the certificates had in fact been redeemed by the association, which had; 
no funds available for the purpose, and no right to redeem in the ab- 
sence of the required notice, but that it must he presumed, as it ap- 
peared, that they were soUl by the secretary as defendant's agent, pass- 
ing the proceeds through the associatlon's bank account, and, it appear 
ing that the association dld not lose by the transactions, that complain- 
ant was not entitled to recover. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent. 
Dlg. §i 63, 66, 86-88 ; Dec. Dig. § 42.*] 

Appeals from the District Court of the United States for the East- 
ern District of Michigan; Henry H. Swan, Judge. 

Suit in equity by Ralph L. Aldrich, receiver of the Michigan Sav- 
ings & Loan Association, against Lee Amberg. Decree for complain- 
ant for part of his claim, and both parties appeal. Reversed in part 
on defendant's appeal, and affirmed on complainant's appeal. 

The Michigan Savings & Loan Association was organized under Michigan 
laws after: the usual plan of building and loan societies. It had différent 
classes ôf members or stoekholders. One class subscribed for a $100 share 
of stock, made weekly payments thereon, and when the payments, with iu- 
terest and profits earned, less operating expenses, amounted to $100, the 
stock was called "matured," and the subscrlber was entitled to wlthdraw the 
full sum. Another class subscribed for a share of stock, and paid in the full 
face value, §100, in cash. The stock such subscriber received therefor was 
called "fixëd dividend" stock, was transférable, was payable at a flxed date. 
and, Ih the meantime, drew semiannual dlvidends at the rate of 7 per cent, 
per annum ; and the holder was entitled to wlthdraw his money at any timo 
after 90 days' notice in writing. This right of withdrawal was modifled ouiy 
by the proviso that not more than 50 i)er cent, of the current Installmeut 
recelpts eould be devoted to such withdrawals. 

The association became in fact insolvent in 1895, and so continued there- 
af ter ; but this insolvency was concealed from the stoekholders and from the 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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imblic generiilly. Before 1895 Aniberg liad paid into tlie association $0,000, 
and had received nine certificates, represeuting $1,000 each, of tliis flxed divi- 
dend stock. Thèse certificates niatnred, and lie exclianged tliem for new ones 
of the same klud. In 190O lie decided to withdraw lils money, and took to 
Wemple, the secretary and practically the gênerai manager, a writteii notice 
to that effeet. Ile was told by Wemple that, owing to the 50 per cent, limi- 
tation, there wonld be considérable <lelay in paying off thèse certificates, and. 
If Aniberg wanted his money more speedily, he bettor sell the eertiticatcs, in- 
stcad of surrendering theni for cancellation. i''iually iVralierg did not serve 
his notice to withdraw, but Wemple undertook to make such sales for Am- 
bcrg, and la ter Aniberg received from Wemple the full aniount, .$9,000. Ani- 
berg had no notice that the association was insolvent. 

In 1001 a receiver for the association was apiiointed by the Circuit Court 
of the United States for the Easteru District of Jlichigan. The controversy 
■was brought to this court, and it was lield, in Aldrich, Receiver, v. Gray, 147 
Fed. 45>"!, 77 C. C. A. 597, 8 Ann. Cas. 8^2. that upon the insolvency of the 
association the members' right to withdraw capital became suspended, and 
that a meniber who had withdrawn his money after such insolvency must 
refnnd, in order that there niiglit be a ratable distribution of ail the assets 
aniong ail rightful claimants. 

Aiuberg was niade défendant to a bill seeking snch refund, and upon final 
henring decree was entered agaiust him for the amount of six certificates, 
,$6,000, and interest, aiid the receiver was deiiied any reeovery as to the 
other three certificates. Koth parties appealed. 

De Forest Paine and M. B. Whittlesey, of Détroit, Mich., for Al- 
drich. 

Lucking, Emmons & Helfman, of Détroit, Mich., for Amberg. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Jtidges. 

DP^NISON, Circuit Judge (after .stating the facts as above). We 
assume, without deciding, that Amberg is in no better position than 
the défendants whose rights were considered in the Gray Case, and 
we corne to the critical question, as one of fact, whether the transac- 
tions which took place relating to the ditïerent certificates were in 
truth and in fact surrenders of stock by Amberg to the association, 
and withdrawals of investment by Amberg from the association, or 
whether they were sales of his stock by Amberg to other individuals. 
The former conclusion imports liability ; the latter, nonliability. 

[1] 1. One certificate is in exceptional position. What purports 
to be the original, issued to Amberg, is found in the books of the 
association permanently filed among the surrendered and canceled 
certificates. It was, upon the argument, conceded that, if we were 
satisfied that this was in fact one of the original certificates issued to 
Amberg, the decree, so far as based on that certificate, viz., for $1,000 
and interest, could not be disturbed. While some suspicion may at- 
tacK to this document we think no inference is justified by the proofs, 
save that it is what it purports to be, and accordingly the decree must 
be to this extent afiirmed. 

[2] 2, The remaining eight certificates may be further classified, 
with the aid of the association books. The history of the association 
and the conduct of its gênerai manager are such as to make doubtful 
the truthfulness of its records, and the technical admissibility of thèse 
books, as against Amberg, is challenged; but we pass by thèse things 
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and assume the accuracy of the books, so far as concerns this con- 
troversy. AU the payments to Amberg were made by the association 
check, signed by Wemple. xA.!! eight certificates (save one) were later 
found in the possession of other individuals, and indorsed with due 
and formai assignment from Amberg to the holder. Several of thèse 
belong to one Godfrey, and his name may be used to typify the hold- 
ers. The association books show when payments were made by the 
association to Amberg, and when payments were received by the as- 
sociation from Godfrey. In five instances, the payment to Amberg 
was earlier than that by Godfrey; in three instances, later. Appar- 
ently the District Court considered this the controUing feature in de- 
ciding whether each instance was surrender or assignment. 

A discussion of the évidence would be profitless. There is, in the 
main facts, nothing necessarily inconsistent with the theory of either 
party. Though the money was received by Amberg directly from the 
association treasury, and though Wemple was the secretary of the 
association, yet he might well hâve acted as agent for Amberg, and 
the fact that, when Wemple sold a certifi;-.ate, he passed the money 
through the association books from Godfrey to Amberg, would not be 
very significant ; on the other hand, preserving the identity of the 
original certificate and avoiding the form of surrendering and reissu- 
ing might be matter of mère form, not of substance. Upon ail the 
testimony, we conclude that the receiver has not satisfied the burden 
of proof resting on him to show that there was a surrender of even 
the five certificates. 

Observing, first, that the identity of each certificate was carefully 
preserved, and that there was no actual surrender or cancellation or 
any actual issue of a new certificate to Godfrey, and that there was 
a written assignment of the certificate from Amberg to Godfrey, we 
observe, further, that Amberg had no right to demand a withdrawal, 
because he did not give the necessary notice, and that the association 
had no right to issue a new certificate of this kind to Godfrey, because 
the by-laws had then been amended so as to forbid 7 per cent, certifi- 
cates. Even if it is true that Wemple unlawfully used the association 
monevs to pay Amberg, or to take in Amberg's certificate, doing so 
in anticipation of a sale of the same certificate, which he had negoti- 
ated or expected to make, this would not couvert into a cancellation, 
a surrender, and an issue of a new certificate, a transaction which none 
of the parties intended should hâve that character, and which could 
not lawfully take that character. 

We observe, also, that as the net resuit of the whole transaction the 
association treasury was not depleted. It paid $1,000 to Amberg, but 
it received $1,000 from Godfrey. Except upon the theory that it would 
bave donc what it did not do and could not do, viz., issue a new 7 per 
cent, certificate to Godfrey, the association is just as well oflf as though 
it had paid Amberg nothing and he had kept his certificate. Clark v. 
Clark Machine Co., 151 Mich. 416, 424, 115 N. W. 416; First Nat. 
Bk. v. Watch Co., 191 111. 128, 60 N. E. 859. 

It foUows that the receiver was not entitled to recover the amount 
of five of the certificates for which he had judgment, and, a fortiori. 
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that he was not entitled to anything on account of the three certificates 
for which judgment went against him. Upon the amount of the one 
certificate, interest should run from the date of the spécifie demand, 
or, in default of such demand, from the date of commencing suit. 

The decree below wiil be reversed, with costs of this court to ap- 
pellant, and the record remanded for further proceedings in accord- 
ance with this opinion. 



UNITED STATES ex rel. BUTTEBAVORTH & LOWB t. SESSIONS, Judge. 

(Circuit Court of Appeals, Sixth Circuit. May 16, 1913.) 

No. 2,329. 

1. Courts (§ 280*) — Fédéral Courts — Jurisdiction — Détermination. 

The power of the fédéral court to détermine whether a removed cause 
shall be remanded applies as well to a case wlthout as a case within 
its jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 816-818; Dec. 
Dig. § 280.*] 

2. Courts (§ 405*) — Fédéral Courts — Jurisdiction — Circuit Court of Ap- 

peals. 

The Circuit Court of Appeals has no jurisdiction, either on a writ of 
error or by appeal, to review a décision of the District Court which in- 
volves only a question of the jurisdiction of that court, as the remedy 
lies exclusively in the Suprême Court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103 ; Dec. Dig. § 405.* 

Jurisdiction of Circuit Court of Appeals in gênerai, see notes to Lau 
Ow BeviT V. United States, 1 C. C. A. 6 ; United States Freehold Land & 
Emigration Co. v. Gallegos, 32 C. C. A. 475.] 

3. Courts (§ 405*) — Fédéral Courts — Circuit Court of Appeals — Juris- 

DicTioNAL Questions. 

Where a case has been tried in a District Court on its merits, and is 
brought to the Circuit Court of Appeals with assignments of error rais- 
ing a jurlsdlctlonal question, as well as an independent question of gên- 
erai law, the Circuit Court of Appeals has jurisdiction to détermine ail 
the questions In the case. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103; Dec. Dig. § 405;* Appeal and Error, Cent. Dig. § 3306.] 

4. Courts (§ 404*)— Circuit Court of Appeals — Jurisdiction to Issue Man- 

DÀMUS. 

The jurisdiction of the Circuit Court of Appeals to issue mandamus 
is Incidental only to other powers sxpressly conferred, and will not he 
exercised where there is 'hothing to which the right to issue such writ 
can be appended as an incident. 

[1/d. Note. — For other cases, see Courts, Dec. Dig, § 404.*] 

5. Courts (§ 385*) — Fédéral Courts — Suprême Court — Removed Cause. 

The Supreaae Court will not entertain a mandamus proceeding to re- 
view an order of the District Court denylng a motion to remand a civil 
case to the state court ; the jurisdiction of a District Court being re- 
viewable after a trial on th« merits by appeal or writ of error. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1022-1025, 1031 ; 
Dec. Dig. § 385.*] 

Application by the United States, on relation of Butterworth & 
Lowe, a corporation, for writ of mandamus «^ainst Clarence W. Ses- 

■•For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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sions, Judge of the District Court of the United States for the Sixth 
Circuit and Western District of Michigan, Southern Division, to com- 
pel défendant to dismiss from such court and remand to the Circuit 
Court of Kent County, Mich., a removed cause entitled "Butterworth 
& Lovve V. Acme Cernent Plaster Company." Denied. 

Hyde, Earle & Thornton, of Grand Rapids, Mich., for petitioner. 
Kleinhans & Knappen, of Grand Rapids, Mich., for respondent. 

Before WARRINGTON and DENISON, Circuit Judges, and 
SATER, District Judge. 

WARRINGTON, Circuit Judge. The relator prays for a writ of 
mandamus requiring the District Judge to dismiss from the District 
Court of the United States and remand to the circuit court for the 
county of Kent, Mich., a certain cause, entitled "Butterworth & Lowe, 
a Corporation, Plaintiff, v. Acme Cernent Plaster Company, a Foreign 
Corporation, Défendant." That suit is one at law and of a civil na- 
ture, Admittedly it is one of which the state court had full juris- 
diction, both as to parties and subject-matter. A pétition for removal 
to the District Court was filed in due time in the state court by the 
défendant in that suit, showing diverse citizenship and résidence in 
accordance with the removal statute. The pétition was accompanied 
by a bond in the sum of $500, with sureties, and was approved by 
the court. The day foUowing the filing of the pétition for removal 
counsel for the défendant gave written notice to counsel for the plain- 
tiff of the filing of such pétition and bond and its approval, stating 
that thereby removal was effected. Within 30 days of the filing of 
the pétition, the transcript of record was filed in the District Court. 
Apart from the notice, it is admitted that the transcript affirmatively 
shows the necessary jurisdictional facts to warrant removal to the 
District Court. 

The plaintiiï in the original suit entered a motion in the District 
Court, without limiting in terms the object of its appearance, to dis- 
miss the cause and remand it to the state court on the ground: 

"That no notice wlmtever was servecl upon or giveii to the plaintIfE in sald 
cause before the Hlins of the pétition for removal in the circuit court for the 
county of Kent, as provlded In sections -!8 and 29 of the Judiclal Code." [Act 
March 3. 1911, e. 2;jl, BG iStat. 1094, 1095 (U. S. Couip. St. Supp. 1911, pp. 
141, 142)]. 

The motion was overruled. Several reasons were assigned by 
the court, to the efïect that the requirement of notice is not juris- 
dictional or mandatory, but mcrely directory, and that failure to 
serve notice prior to the filing of the pétition and bond was simply 
an irregularity, which worked no injury to the adverse party. The 
portion of the removal section thus involved provides: 

"Written notice of said pétition and bond for removal shall be given the 
adverse party or parties prlor to filing the same." .Judiclal Code, § 29. 

[1] Section 29 was derived from section 3 of the Removal Act of 
August 13, 1888, c. 866, 25 Stat. 435 (U. S. Comp. St. 1901, p. 510), 
and the portion respecting prior written notice was the only change 
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of importance iiitroduced. The requirement of notice was changed 
in Congress from that of "due notice" to "written notice." The 
language in form is imperative. Why should not siich prier notice 
he regarded as an essential step in the process of removal? The 
rule is that, since the right to remove is statiitory, in order "to ef- 
fect a transfer of jurisdiction ail the requirenients of the statute 
must be followed." P.abbitt v. Clark, 103 U. S. 606, 610 (26 L. Ed. 
507). The provision is either mandatory or inoperative. There is 
no middle course. The mandate must be carried into effect or be 
practically destroyed. However, we cannot, at this stage, definitely 
pass upon the question, for after ail the présent record présents only 
a question of jurisdiction. The povver in a district court to déter- 
mine such a question applies as well to a case without as to a case 
within its jurisdiction. 

The inquiry, then, is whether, in a mandamus proceeding, this 
court is invested with power to reverse the action of the District 
Court in denying the motion to remand and so taking jurisdiction of 
the cause. There are several controlling reasons why the question 
must be answered in the négative. 

[2, 3] One is that this court has no power, even on error or appeal, 
to review a décision of the District Court which involves only a ques- 
tion of the jurisdiction of that court. The reniedy lies exclusively 
in the Suprême Court (Remington v. Central Pacific R. R. Co., 198 
U. S. 95, 97, 25 Sup. Ct. 577, 49 L. Ed. 959; Olds v. Herman H. 
Hettler Lumber Co., 195 Fed. 9, 11, 115 C. C. A. 91 [C. C. A. 6th 
Cir.] ; Coler v. Grainger County, 74 Fed. 16, 21, 20 C. C. A. 267 
[C. C. A. 6th Cir.] ; Loveland, App. Jur. § 103, p. 222); but if the 
case should be tried on its merits in the court below, and brought to 
this court with assignments of error raising an independent question 
of gênerai law, this court would hâve power to hear and détermine 
ail the questions (see cases last cited, and A. J. Phillips Co. v. Grand 
Trunk Western Ry. Co., 195 Fed. 12, 15, 115 C. C. A. 94 [C. C. A. 
6th Cir.] ; Smith v. Farbenfabriken of Elberfeld Co. (C. C. A.) 203 
Fed. 476, 478 [C. C. A. 6th Cir.]). Thus, at least tvvo statutory rem- 
édies are open for ultimate review of the disputed question of notice; 
one is in the Suprême Court and the other in this court. 

[4] Another reason is that the right in this court to issue writs of 
mandamus is incidental to other powers expressly conferred; and 
it need not be said that, since the power to review simply a question 
of jurisdiction in the court below does not réside in this court, there 
is nothing to which the right to issue such a writ can be said to be 
an incident. United States v. Severens, District Judge, 71 Fed. 768, 
770, 18 C. C. A. 314 (C. C. A. 6th Cir.). 

|5] Furthermore, it is now settled that the Suprême Court itself 
wiîl not entertain a proceeding in mandamus to review an order of a 
District Court denying a motion to remand a civil case to a state 
court. Ex parte Harding, 219 U. S. 363, 31 Sup. Ct. 324, 55 L. Ed. 
252. 37 L. R. A. (N. S.) 392. The court there reaffirmed the doctrine 
laid down in Ex parte Hoard, 105 U. S. 578, 26 L. Ed. 1176, in 
vvhich it was held, as interpreted by Mr. Chief Justice White in Ex 
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parte Harding, 219 U. S. at page 376, 31 Sup. Ct. at page 328, 55 
L. Ed. 252, 37 h. R. A. (N. S.) 392: 

"That vvhere in a civil case statutory remédies by error or appea! are pro- 
vided for tlie ultimate review of errors committed tiy a court in deteriiUiiinj: 
its juriscliction, sucli statutory provisions are, in tlieir nature, exclusive, and 
therefore deprive [tlie court] of tlie rigtit to resort to tlie i-einedy l>y man- 
damus. * * * " 

It results that in this proceeding we are without power to pass u])- 
on the cfuestion of notice, and tliat the writ must be denicd, witli 
costs. 



GLEASON V. THAW. 

(Circuit Court of Appeals, Second Circuit. May 12, lOl.*!.) 
No. 223. 

1. Fbauds, Statute of (§ 23*) — Original Promise — Necessity of Writing. 

Defendant's son, having been indicted for murder, employed plaintiff 
as an attorney to défend liim under contract made July 7, 1906, which 
terminated June 1, 1907. Prlor to its termination, tlie son paid plaintiff 
$30,100 on account of services, and plaintiff later received $6,800 froni 
the sou's estate in bankruptcy, whereupon plaintiff sought to recover the 
balance of §80,000 remaining unpaid from défendant, alleging that, while 
plaintiff began to render services on account of bis contract with her son, 
he stipulated, as a condition of his continuing to do so and extending 
crédit until after the trial, that he should be protected by good security, 
or by défendant agreeing to pay the bulk of the other expenses on her 
own account, and uot charge them against the .son unless as advauees : 
that défendant agreed that she, In her own behalf, would maUe ail the 
disbursenients, other than payments to plaintiff, that were necessary, and 
to be chargeable against tlie son as advanceinents on vrhat he would re- 
ceive at her death, one-tliird thereof to be reniitted under her will, sub- 
ject to termination, however, by the défendant on notice to plaintiff, 
Held. that such agreenient was not to ansvi-er for the debt or default of 
another, but was an original contract on defendant's part, and was not 
objectionable because not in writing, 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §§ 18, 
19; Dec, Dig, § 23.*] 

2. Contbacts (§ 312*) — Breach. 

Defendant's son having been indicted for murder, and having employed 
plaintiff to défend him, défendant agreed to make ail disbursements, 
other than payments to plaintiff, that were necessary, the same to be 
charged against her son as advanceinents on what he would receive from 
her at her death, one-third, however, to be reniitted under her will; the 
agreenient to be sub.iect to termination, however, at defendant's élection 
on notice to plaintiff. Défendant paid ail the expenses other than for 
plaintift"s services, taking notes from the son therefor, and long after 
plalutift's contract had terminated thèse notes were proved against the 
son's estate in bankruptcy. Plaintiff thereupon charged that défendant 
failed to inform plaintiff that the son had given the notes, and that he 
would be llable for a portion of the suni so paid by her. Held, that the 
giving of the notes was not a breach of plaintîff's alleged contract with 
défendant, so as to render her liable for the unpaid portion of plaintiff's 
fee, 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. § 12791^ ; Dec. 
Dig. § 312.*] 

•For other cases see same topic & § mumbeb in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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■'î. FBAITD (§ 13*) — MiSBEPRESENTATIONS — EFFECT OF ^^'l^.T.. 

Where défendant represented to ptaiiitiff thut defi»iidfiii'.'.-î son. uiirlfr 
.an.indictment for nrarder, who had eniployod ]>l:iintiff' (o iMend liim, had 
a clear annual income of ovei- ifoO.OOO froiu liis fatlun-'s t">tat(\ which 
was hls own without restriction, siicli stateuieut was iiot l'alt^ined I>y tlie 
fact that the will provided that the income shmild not lie lialile for tiis 
debts, slnce tlie circunistance that tlie son's ereditors could iiot reaclî tlie 
same made it more empliatically "liis own," and lie could pay liis debts 
with it if lie chose, or spend it otherwise. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. §§ 3-5; Dec. Dig. 
§ 13.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon a writ of error to review a judgment 
of the District Court, Southern District of New York. After the jury 
was impaneled défendant moved for judgment upon the pleadings 
and the concession of the plaintiff that his cause of action was not 
based upon an agreement in writing. This motion was granted and 
exception reserved. 

See, also, 196 Fcd. 359, 116 C. C. A. 179. 

J. B. Gleason, of New York City, pro se. 

Kellogg & Rose, of New York City (L. L. Kellogg and A. C. Pette, 
both of New York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. H. K. Thaw, defendant's son, was 
indicted for murder. Between July 7, 1906, and June, 1907, plaintiff 
rendered services to him as attorney and counsel in référence to a 
trial upon such indictment. It is alleged that thèse services were 
worth $80,000 ; they were rendered under a contract with H. K. Thaw 
made July 7, 1906. which contract apparently terminated June 1, 1907. 
Prior to its termination H. K. paid $30,100, on account of such 
services ; plaintiff has also received $6,800, f rom H. K.'s estate in 
liankruptcy. By this action he seeks to recover a sum of money equal 
to the amount of the unpaid balance of the $80,000, as damages from 
H. K.'s mother, the défendant hère. 

It is not entirely clear just what is the plaintifï's theory of recovery. 
\N''hen he made his contract with H. K. the latter was in receipt of 
an incorne of $30,000 from his father's estate. While this might be 
sufficient to pay for plaintifï's prospective services, he apparently 
doubted if it would pay ail the expenses of the coming trial. There- 
fore. although he began to render services on the making of his con- 
tract with H. K., he stipulated as a condition of his continuing to do- 
so and extending crédit until after the trial that he should be pro- 
tected by good security, or by défendant agreeing to pay the bulk of 
the other expenses on her own account and not chargeable against 
H. K. unless as advances. 

In this condition of afïairs it is alleged that plaintifif and défendant 
about August 8, 1S'06, entered into an agreement as follows: De- 
fendant agreed that she would herself, in her own behalf as head of 

•For other cases see same topie & i numeeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the family, make ail the disbursements (other than payments to plain- 
tiff) that were expédient on account of the indictment, and that such 
payments should be chargeable against her son only as advancements ; 
i. e., advancements on what he would receive at her death, one-third 
of such advancements to be remitted under her will. This agreement 
evidently was to be susceptible of termination by défendant, for it is 
alleged that one of its conditions was that "if there should be any 
change from her agreement, she [défendant] should at once inform 
the plaintiff." It is contended that the considération of this agreement 
was the continuance of plaintiit's rendition of professional services 
to H. K. under the contract with him and the extension of crédit 
there for till the summer of 1907. 

[1] The concession that this agreement was not in writing is imma- 
terial, since it is undisputed that it was not an agreement to answer 
for the debt or default of H. K. Thaw. It is also conceded that it 
was not an agreement that défendant herself would pay plaintifï for 
his services, independently of H. K. Its légal effect need not be fur- 
Iher discussed, since we do not find that a breach of it is substantially 
alleged. 

[2] What happened was this: Défendant did pay ail thèse other 
expenses. For the money so paid from time to time she took notes 
from H. K. On August 7, 1908, long after plaintifï's contract of 
employment with H. K. had terminated, and after the trial for which 
he was retained, H. K. filed his pétition in bankruptcy. Thèse notes 
were proved against his estate by défendant. The giving and taking 
of thèse notes was not a breach of plaintifï's alleged contract with 
défendant; they were a convenient way of insuring a statement bind- 
ing upon H. K. of exactly what the advancements were, with which 
he should be charged, when his mother's estate should corne to be ad- 
ministered after her death. The averments of the complaint, there- 
fore, that défendant failed to inform plaintiff that H. K. was giving 
her thèse notes "that he should be liable for a portion of the sums 
so paid by her" charge no breach. H. K., under the terms of the 
alleged agreement sued upon, was to be liable to her for two-thirds 
of ail thèse moneys paid out by his mother, although he was to be 
given crédit until after her death. When on August 7, 1908, défend- 
ant decided to file thèse notes as claims against H. K.'s estate she did 
"change from her agreement," as the alleged contract provided she 
might do. The complaint does not aver whether or not défendant 
notified plaintiff of this change, when she made it ; since that was long 
after the termination of the contract between plaintiff and H. K., and 
long after the term (the summer of 1907) to which plaintiff had agreed 
to extend crédit to H. K., the pleader probably thought notification 
then was immaterial. 

[3] Upon the argument plaintiff would not state definitely whether 
he sought to recover upon his alleged contract, or upon some tort; 
indeed, he contended that he relied on both. So far as we can make 
out, the only alleged tort consisted in statements made by défendant 
as to H. K.'s financial condition. There is no averment of any intent 
to defraud, or that défendant knowingly made any false represejita- 
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tion of fact. As stated before, H. K. had a clear annual income of 
over $30,000 froni his father's estate. This was under a will whicli 
provided that such income should not be liable for his debts ; a valid 
provision under the laws of Pennsylvania. The only statement b)' 
défendant with regard to this, which is alleged, is that H. K.'s income 
froni his father's estate was "liis own without restriction" of any 
kind. This seems to be a matter of opinion rather than a matter of 
fact ; whether or not it was his own without restriction would dépend 
upon the construction of his father's will and of the laws of Pennsyl- 
vania. But certainly the statement was not false, The income zvas 
"his own without restriction" ; the circumstance that his creditors 
could not reach it, made it even more emphatically "his own." He 
could pay his debts with it if he chose, or he might spend it otherwise 
if he preferred. 

We find no cause of action set forth in the complaint. 

Judgment affirmed. 



ATLAS l'OItTL.VND CE.AIICXT CO. v. P. ÎKUTÎID'niTY TO. 

(Circuit Court of Apppals, Second Circuit. .AI;iy 12, 1913.) 

No. 239. 

SirippiNG (§ 121*) — Damage to Cabgo — Liability of Versel — Unseawortui- 

A cai'so of cernent, carrietl li.y respondent's liar.se fi'oiu Kew York to 
Norfolli, Va., was luully daniaged by water duviug the voyance. No worse 
weatlier was eucouutered tlian should hâve been expected, but tbe barge 
twice broke lier rudder and pnuiping engine, although neitlier of two 
otlier barges in the tow was injured. The barge had never before made 
a sea voyage, but had been eniployed in inlaud waters, and her hatch 
covers wcre not sufticient to keep out the water which washed over her 
wben her rudder was gono. Hchl. that the damage was not due to périls 
of the sea, but to lier unseawortbiness for the voyage, for which respond- 
ent was iialile. 

[Kd. Note. — For other cases, see Shipping, Cent. Dig. §§ 225, 449-451, 
400; Dec. Dig. § 121.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in adiniralty by the Atlas Portland Cément Company against 
the P. Dougherty Company. Decree for libelant, and respondent ap- 
peals. Affirmed. 

The following is the opinion of the District Court, by Veeder, Dis- 
trict Judge: 

Tliis is an action by the Atlas Portland Cernent Company against the P. 
Dougherty (Company to recover for damage to a cargo of cément sliipped by 
the libelant from Hudson, X. Y., to Norfolk, Va., on board the respondent's 
barge Patuxent. The bill of lading acknowledged receipt on board at Hud- 
son of 28,()00 bags of Portland cernent in appareutly good order and well 
conditioned, and recited au undertaking to deliver tlie cargo in like good or- 
der and condition at Norfolk, the dangers of the seas only excepted. Tlpon 
arrivai at Norfolk, the cernent was f ound to be damageil by water ; inuch 
of it had hardened and become valuoless. To the claim made by the libelant 

*For other csuies see same tople & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for the damage siistained, tlie respondent answers that tlie damage was 
caused by périls of the sea. 

The barge Patuxeut, together with two other barges, started for Norfolk 
on October 26, 1910, lu tow of the tiig Margaret. Ou the followliig moniing. 
off Tiicker's Beach, high vvlnd and heavy sea «'ère enconntered, in which 
the Patuxent labored heavily and shipped large quantitles of water. Before 
noon her tiller broke, rendering her unnianageable. The pumps wore kept 
in constant use until early in the afternoon, wheu the gasoline engine broke 
down. ïhe Margaret tbereupon made for the Delaware Breakwater, where 
the Patuxent was puinped eut, a new tiller was obtained, and the gasoline 
engine was repaired. The master of tlie barge "apprehending damage and 
loss," noted a protest. The tug and tow left the Delaware Breakwater on 
the evenlng of November Ist. On the morning of November 3d, high wind 
and heavy sea were encountered a few miles off the tail of Shoe Lightship. 
and agaln the tiller gave way, the gasoline engine broke down, and the Patu- 
xent shipped large quantifies of water. After other vicissitudes the barge 
finally reaehed Norfolk. When the hatehes were opened, the cargo was found 
to be badly damaged by water. 

There Is no direct évidence in the case to show where tlie water entered. 
Although the master of the Patuxent had asserted iu hls protest at the Dela- 
ware Breakwater that the barge had sprung a leak, no leak was found when 
she was examined at Norfolk. The only évidence of any leak in her hull 
is that when she was examined in dry dock six moutlis later a slight leak 
was found in her bottom. There was some testimony to the efïect that the 
top layer of cernent in at least three of the hatehes had hardened from be- 
ing wet with sait water, indicating that the water had entered tlirough the 
hatehes. The burden rested upon the respondent to show that the barge was 
seaworthy at the outset of her voyage, and that the damage was caused by 
a péril of the sea. The real issue in this case is, therefore. whether the re- 
spondent bas sustained that burden. I am of the opinion that it bas not. 

In the tirst place, the évidence fails to show that the Patuxent encountered 
any péril of the sea. None of the witnesses called by the respondent plaeed 
the velocity of the wind any higber on the Beaufort scale than a fresh gale; 
they put it between 40 and 50 miles au hour. In his protest at the Delaware 
Breakwater the master of the Patuxent stated merely that the "wind breezed 
up to a Southwest gale, with heavy cross-seas, causing the Patuxent to labor 
heavily." ïhe barge showed no évidence of severe straiii. lier seauis were 
not opened ; her deck fittings were not carried away ; no Windows or doors 
were broken in. Neither of the other barges In the tow nor the tug sustained 
any damage. In other words, there is nothing to indicate that the weather 
encountered was anything beyond what was to be expected along the coast 
in the autumn. And It niust be noted that weather which the respondent 
claims to hâve been so extraordinary that it could not bave been foreseen 
was encountered twice in one week. 

The primary cause of the damage to the cargo was the breakdown of the 
steering gear, causing the barge to wallow in the trough of the sea, with 
her deck awash. The Patuxent was a flat-bottomed barge of slight draft, 
equipped with what is knowu as a barn-door rudder. A severe strain was 
therefore put upon the tiller, which seems to liave been very light in view of 
the use to whicli it was put. The respondent offered no évidence even tend- 
ing to show that this appliance, which broke twice during a single trip, was 
of sufficient size and strength for the use to which it was put. The tiller 
was a small pièce of Iron, which could bave been easily stowed away ; yet 
the Patuxent carried no extra tiller for emergeiicy. Moreover, there is no 
proof that the barge had ever undertaken a coastwise voyage with such a 
heavy cargo. She had seen service in inland navigation, for wliich alone her 
build and equipment would seem to fit her. Apparatus which might suffice 
to control her in inland navigation, or even in coastwise navigation with a 
light cargo, might be wholly insufhcient in coastwise navigation with a heavy 
cargo of cernent. 

When the gasoline engine broke down, tlie pumps were useless. ThLs en- 
glue was located in an exposed position and was entirely without protection. 
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ConseQiiently It was broken wheii the barge shipped water, as should hâve 
been foreseen and provided against. Moreover, tliere is no proof liiat the eu- 
gine was In good repair, either at the beglnning of the voyage oi- after leav- 
iug the Delaw'are Breakwater. 

ïhe hateli coverlngs on the Patuxent %vere merely laid on top of the liatch 
coamings. Not being iiiortieed, tbey coukl net be caulked and niade water- 
tight. Uuder such conditions mucli reliance would necessarily bave to be 
placed upon the tarpanlin coverings. But this bai'ge had only one tai-paulin 
on her hatches. Tbere is évidence in this case tending to show that more 
than one tarpanlin coverhig Is r(?gii!arly used as a gênerai précaution by 
more seaworthy boats than the l'atuxent. In her case the use of an addi- 
tional tarpanlin at least would seeui to bave been a necessity. Withont it, 
it was almost Inévitable that, when her deck was awash, water would enter 
through tlie ha telles. 

Upon a considération of ail the évidence I flnd that tlie respondent bas 
failed to sustain the bni-den of jn-oof whicli rested upcni it nnder the elr- 
cumstances, The llbelant niay therefore hâve an inlerlocutory decree, and a 
référence to détermine the damages. 

James J. Macklin and De Lagnel Berier, both o£ New York City, 
for appellant. 

Harrington, Bigham & Englar and D. R, Englar, ail of New York 
City, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 
PER CURIAM. Decree affirmed, on opinion of Judge Veeder. 



KELL1.:K V. LOYLESS. 
(Circuit Court of Appeals, Second Circuit. May 12, 1913.) 

No. 220. 

1. LlBEL AND SlaKDER (§ 6*) — WORDS LiBELOUS PEB SE. 

A publication criticlsing a prlor publication by plaintifC in a trade 
journal, and charging plalntiff with being a traducer of the bottling trade 
traveling nian, and desiring to eliminate bini from the trade, but charg- 
ing plaintiff with no offense, act of inunorality, etc., was not libelous 
per se. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 3-16; 
Dec. Dig. § 6.*J 

2. LiBBL AND Slandeb (§ 89*) — WoBos NoT Libelous Fer Se — Spécial Dam- 

ages. 

Wbere an aPeged publication was not libelous per se, a complaint fail- 
ing to specittcally cbarge that plaintiff suffered spécial damage was In- 
sufflcient, and pi-operly disniissed. 

[Ed. Note. — l'or other cases, see Libel and Slander, Cent. Dig. §§ 213, 
214; Dec. Dig. § 89. *J 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by William B. Keller against Donald A. Loyless for pub- 
lishing an alleged libelous article of and concerning plaintiff. The 

♦For otUer cases see same topic & § kumber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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article was published on April S, 1908, in a trade journal known as the 
"Southern Carbonator and Bottier," and was as follows: 

"Selling Goods to Bottiers. 

"In its Mardi issue, the National Bottiers' Gazette of New York perpe- 
trated a characteristic editorial ghost dance under the ahove heading, run- 
ning amuck with its crazy snickersuee whetted keen for the poor travellug 
nian. 

"In this reniarkable aberration, the bellicose crank, who sllngs muck for 
ink in his self-appolnted and highly Iniaginary job of running the business of 
every manufacturer, supply dealer, bottier and bottling trade journal in the 
United States of America, cooly éliminâtes the knight of the grip from the 
équation of selling in the commercial carbonating world, reduclng the busi- 
ness to that of a mère mail order house. He gives the faithful, order-getting 
road man his walking papers, with a sneer at his efiBciency and with a slan- 
der on his morals and manners, declaring : 

" 'The old timers who held back their orders for the comlng of some glib 
salesman — who got him and himself, too, stone blind drunk and had "such 
fun" together — are fast passing away. A new era has set in. A bottier can't 
be "half seas" over and do business intelligently.' 

"Ye gods! Listen to that! It was not enough to kick the drummer down- 
stairs, but he is branded as a drunkard and roysterer, employing blbulous 
conviviallty as an art to land orders, a good deal as the confidence man works 
his olly wlles. 

"The New York traducer of the bottling trade traveling man will probably 
be prompt with his little apology in his April issue, but his animus is plain 
enough, and the fraternity has seen him in his true light. 

"Of course, slander aside, there is but one side to the question in so far 
as it involves advertising and traveling salesmen. The two are co-operative 
in every sensé. Both are good and both are necessary." 

"Acute Botts." 

"From Texas 'Grandoldtaxes,' one of the best known traveling représenta- 
tives in the line, writes that 'the editor of the National Bottiers' Gazette 
must be suffering from a case of acute bofts. Don't think his advertising 
schéma will work, and he will find the number of traveling men increasing 
year by year just the same as in the past.' " 

The court dismissed the complaint on demurrer, and plaintiff brings 
error. Affirmed. 

The foUowing is the opinion of the trial judge : 

Défendant has interposed a demurrer to the separate défense and varions» 
partial défenses herein. Upon demurrer the court may search the complaint 
and détermine at the outset whether the article complained of is libelous. 

In this case the complaint is drawn upon the theory that the article is 
libelous per se. The language used is certalnly not to be commended, but as 1 
read the article it does not affect the réputation of the plaintifiE. See Cohen 
V. New York Times Co. (Sup.) 138 N. Y. Supp. 206, for a récent and interest- 
Ing discussion on the law of libel. Any one reading this article would see 
at a glance that it is nierely a discussion of the question as to whether travel- 
ing men are désirable in the bottling trade. 

It is far-fetched to say that the article means that the plaintiff is demented. 
or Is suffering from a loathsome disease, or is guilty of a crime or a tort. 
This article, of course, must be read as a whole, and in connection with 
the article in the plaintiff's paper which provoked it. The expression, "The 
New York traducer of the bottling trade traveling man," is nothing more 
than a statement that the plaintiff's opinion and description of "the bottling 
trade traveling man" is unfair. It may be remarked in passing that slander 
is not a crime, as asserted by plaintiff, and that it is not a tort as agaiust 
a gênerai class. 
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For the reasons briefly oiitlined, I am of the opinion tliat the article Is not 
libelous per se, and for ttiat reason the complaint must be dismissed. No 
costs. 

Katz & Sommerich, of New York City (Otto C. Sommerich and 
L. E. Schlechter, both o£ New York City, of counsel), for plaintiiï 
in error. 

Ivins, Wolff & IToguet, of New York City (W. M. Ivins, of New 
York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PE;R CURIAM. [1, 2] As the articles complained of are not libel- 
ous per se, and as a demand to recover spécial damages for defama- 
tory words not libelous per se is not sufficiently set forth, the com- 
plaint was properly dismissed. Judge Mayer's opinion fuUy covers 
the subject. 

The judgment of the District Court is affirmed. 



In re TROBST. 

(Circuit Court of Appeals, Second Cironit. May 12, 1913.) 

No. 228. 

BANKRUI'TCY (§ 117*) — CONTEMPT^MlSAPPBOPBIATION OF FUNDS — PUNISH- 
ME-\'T— .T [IRISDICTION. 

Hev. Kt. § 725 (t". S. Comp. St. 1901, p. 583), limits tlie jurisdiction of 
fédéral coiui.« to iiuuisli for contenipt, for niisbehavior of any person in 
their présence or so near as to obstruct justice, to ttie misbehavior of 
any of the offlcers of the courts in their officiai transactions, and the dis- 
obcdience or résistance by any such offlcer, or by any party, juror, wit- 
ness, or other person to any lawfu! writ, process. order, decree, or com- 
mand of the courts. Beld, that where, after bankruptcy adjudication, 
the bankrupt. while holding assets snbject to the order of the court, sold 
a portion thereof and appropriated the proceeds to his owu use, but not 
lu violation of any order, the bankruptcy court had no jurisdiction to 
punish him for contenipt. 

[]i:d. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 167, 624; 
Dec. Dig. § 117.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the bankruptcy proceedings of Henry W. Probst. 
On bankrupt's pétition to revise an order of the District Court adjudg- 
ing him guilty of contenipt and fining him $100. Reversed. 

E. Endelman, of New York City, for petitioner. 

G. E. Quigley, of Union Hill, N. J., for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. One Kasper and another, creditors of the bank- 
rupt, began an action against him in the City Court. Shortly there- 
after a pétition in involuntary bankruptcy was filed against him. No 

*For other cases see same topic & l numbek in Doc. & Am. Digs. 1907 to date, & Rep'r Indexes 
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receiver vvas appointée!. The bankrupt applied to the bankruptcy court 
for an order staying the action in the City Court, stating that he was 
in possession of ail the assets listed in his schedules, including the 
amounts due him on outstanding accounts, and that he was holding the 
same subject to the orders of the court. The bankruptcy court there- 
upon on March 11, 1911, made an order staying proceedings in the 
City Court case for 12 months after adjudication in bankruptcy. Sub- 
sequently in the summer of 1912 it appeared upon an examination of 
thé bankrupt that after holding such assets for a considérable time he 
collected bills receivable and sold a few pièces of furniture, amounting 
altogether to a sum between $100 and $200, and thereupon, without 
any application to the court as to what disposition should be made of 
this money, he appropriated it to his own use and spént it for living 
expenses. Upon thèse facts the creditors applied for the order adjudg- 
ing him to be in contempt, which is now the subject of review. 

Generally speaking the misappropriation and dissipation by the bank- 
rupt of funds in custody of the court which he has promised to hold 
subject to its order might fairly be considered a contempt of court. 
The difficulty hère, however, is that the power of the fédéral District 
Courts to punish contempts has been so circumscribed by Congress 
that it can be exercised only in the cases enumerated in section 725, 
Rev. Stat. U. S. (U. S. Comp. St. 1901, p. 583). Thèse cases are: 

"Misbehavior of any persoii In their présence, or so near thereto as to ob- 
struct the administration of justice, the misbehavior of any of the officers 
of said courts in their officiai transactions, and the disobedience or résistance 
by any such offlcer, or by any party, juror, wituess, or other person, to any 
lawful writ, process, order, rule, decree, or command of the said courts." 

It seems to us that the bankrupt's misappropriation of the money in 
his hands is not within the first of thèse clauses, "misbehavior in the 
présence of the court, or so near thereto as to obstruct the administra- 
tion of justice." He is not an "officer of the court" who has misbe- 
haved in his officiai transactions. Our attention has been called to no 
writ, process, order, rule, decree, or command of the court which he 
has disobeyed. Had an order been made directing him to pay the 
amount of the misappropriated money into the registry of the court, 
and he had disobeyed such order, he would be within the provisions 
of the section; but on the record presented hère we cannot find au- 
thority for the entry of the order sought to be reviewed. This may be 
a highly technical ruling ; but where Congress has been so industrious 
to restrict the natural inhérent powers of a fédéral court, scrupulous 
attention to the limitations it has imposed would seem to be the proper 
course. 

Whether the conduct of the bankrupt can be regarded as constituting 
a concealment of assets, such as would prevent him from getting a 
discharge under section 14, and might make him liable to punishment 
under section 20 of the Bankrupt Act (Act July 1, 1898, c. 541, 30 
Stat. 550, 551 [U. S. Comp. St. 1901, pp. 3427, 3430]), are questions 
not now before us. 

The order is reversed. 
205 F.— 33 
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THE R. G. TOWNSEND. 
(Circuit Court o£ Appeals, Second Circuit. May 12, 1913.) 

Kos. 235-238. 

Collision (| 71*) — Tow and Anchoeed Vessel — Négligence of Tua. 

A tug wltti 28 barges in tow, in 3 tiers, tlie wliole tow Deing about 1,200 
feet long, was proceedlng down tlie Hudson, when some of tlie barges 
came into collision with an ancliored steamer off Hoboken. Tbe latter 
had been compelled to anchor a short distance below tbe ancborage 
grounds, owlng to tbe brealdng down of ber machlnery, and she bad 
dragged her ancbor. It was daytime, and she could be seen for a long 
distance. Held, that the tug was in fault for not sooner discovering that 
she was not moving, and lieeping further away. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 101; Dec. Dig. 
g 71.* 

Collision with or between towing vessels and vessels in tow, see note 
to the John Englis, 100 C. C. A. 581.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty by James Sullivan and the St. Paul Fire & Marine 
Insurance Company by Ormsby M. Mitchell and others, by George 
Pilbeam, and by John Baker against the steam tug R. G. Townsend; 
the Cornell Steamboat Company, claimant. Decrees for libelants, and 
claimant appeals. Affirmed. 

This cause cornes hère upon appeal from a decree of the District Court, 
Southern District of New York, whlch held the tug in fault for damages sus- 
tained by collision between some of the barges which she had In tow and an 
anchored vessel. 

On October 7, 1910, about 4 :S0 p. m., the steam tug Townsend was navigat- 
ing down the Hudson river, a short distance above Castle Point, Hoboken. 
She had a tow of 28 boats on hawsers of about 70 fathoms, making the total 
length of the fleet about 1,200 feet. The tide was ebb, running about 2^ 
miles an hour with a strong northeast breeze, the fleet moving about 5 miles an 
hour, and near the center of the river. Whlle thus proceedlng her pilot saw 
the Apache, which was at anchor about opposite Ninth street, Hoboken. The 
latter had anchored a few blocks further up, a little below the anchorage 
ground, but had dragged her anchor untll she reached the place designated. 
She was visible a long distance up the river. When first perceived by the 
pilot of the Townsend, he thought she was moving up river, seeing a ripple 
at her bow caused by the ebb tide. He dld not discover that she was at 
anchor untll he was within about 600 feet of her, when he noticed her anchor 
chain. He then tried to haul his tow over towards the New York side, but 
was unsuccessful, 

Amos Van Etten, of Kingston, N. Y., for appellant. 

Harrington, Bigham & Englar, of New York City (H. S. Harring- 
ton, of New York City, of counsel), for appellees Mitchell and others 
and Pilbeam. 

James J. Macklin, of New York City (De Lagnel Berier, of New 
York City, of counsel), for appellees Sullivan and Baker. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

*For otber cases see same topic & § nvmbeb in Dec. & Am. Dig9. 1907 to date, & Rep'r Indexes 
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PER CURIAM. The Apache did not anchor outside of anchorage 
limits from choice; her machinery broke down, leaving her helpless, 
and common prudence required her to anchor promptly. She dragged 
her anchor, but certainly not at any such rate of speed as vvould lead 
any one to think she was a moving vessel — moving backwards. The 
pilot of the Townsend assumed she was moving forward. We know 
of no obligation which she was under to give any signal, in the day- 
time and not in fog, to indicate she was at anchor. She was not in 
fault, and if it be held that the Townsend was free from fault the re- 
suit would practically be a finding that the collision was an inévitable 
accident, which it certainly was not. 

We think it entirely clear that if the pilot of the Townsend had 
watched sharply enough he would hâve perceived much sooner than 
he did that the Apache was not going up river. It may be he was not 
obliged to anticipate that a vessel would be anchored where the Apache 
was. Yet she was in plain view, and when she became visible he was 
bound to keep her under observation. There are surely ways, other 
than the sight of her anchor chain, by which a pilot can détermine 
whether a vessel which he can see clearly a mile away is moving or 
not. There seems to hâve been no congestion or other interfering 
vessels. Apparently the pilot of this large flotilla expected every one 
who was in his way to get out of it, and neither himself nor the lookout 
watched this boat sufficiently to see that she was not navigating, and, 
therefore, was not to be expected to change course to avoid the tug and 
tow. 

The decree is affirmed, with interest and costs. 



MAXWELL STEEL VAULT CO. v. NATIONAL CASKET CO. 
(District Court, N. D. New York. May 17, 191::!.) 

1. Patents (§ 328*)— Validity— Métal. 

The Maxwell patents, No. 759,727, for a fastener for sheet métal 
caskets, and Nos. 759,728 and 800,930, eacli for sheet métal oaskets, are 
not so clearly void on their face for lack of invention as to warrant dis- 
missal of a bill for their infringement on that grounU. 

2. Courts (§ 347*)— Pleadinq — Allégations of Bill XJndeb New Equity 

RULES. 

Good pleadiug as well as new equity rule 25 (108 Fed. xxv, 116 ('. 
C. A. xxv) deraands a plain and concise stateraent of the facts consti- 
tuting the ground upon which the plalntifï asks relief wlthout unneces- 
sary récital or répétition. When more than one cause of action is stated 
in the same bill, they should be separately stated, but it is good pvaetice 
in stating a second cause of action to refer to some prior allégation in 
the flrst to avoid répétition. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921 ; Dec. Dig. S 
347.*] 
,3. Patents ('§ 310*) — Suit fob Infeingement— Pleading. 

New equity rule 25 (198 Fed. xxv, 115 C. O. A. xxv), prescribing the 
contents of a bill, does not abrogate the establlshed rule in infringement 
cases requlring the biU to allège compliance with Rev. St. §§ 4886, 4887 
(U. S. Comp. St. 1901, p. 3382), and ail facts necessary to show that the 



*For other cases see same topic & § numbbe In Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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patentée was entltled to the patent and to négative the existence of those 
faets whlch would defeat the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 507-540; Dec. 
Dig. § 316..*] 

4. CouETs (§ 347*) — New Equitt Rttles — Pleadinq — "TJltimate Facts." 

The ultJinate fa«ts requlred to be pleaded in a bill by new equit.y rule 

25 n98 Fed. xxv, 115 0. C. A. xxv) are the issuable facts, wlthout 

proof of which complainant cannot recover. 
[Fd. Note. — For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. 

5 347.» 

For other définitions, see Words and Phrases, vol. 8, p. 7144.] 

In Equity. Suit by the Maxwell Steel Vault Company against the 
National Casket Company. On motion to dismiss under new equity 
rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi), and also to strike out al- 
leged impertinent and redundant matter. Motion to dismiss denied, 
and motion to strike out sustained in part. 

Howard P. Denison and Eugène A. Thompson, both of Syracuse, 
N. Y., for complainant. 

Staley & Bowman, of Springfield, Ohio, for défendant. 

RAY, District Judge. The complainant sues to restrain alleged in- 
fringement of three several United States letters patent, the improve- 
ments described being capable of conjoint use, viz., United States let- 
ters patent No. 759,727, granted May 10, 1904, No. 759,728, granted 
May 10, 1904, and No. 800,930, granted October 3, 1905, ail to John 
Maxwell. Nos. 759,728 and 800,930 are for improvements in sheet 
métal caskets and No. 759,727 is for fastener for sheet métal caskets. 

[1] Claim 1 of No. 759,727 reads as follows: 

"1. A clamping device coniprisiiig a case-plate, a link hinged to the base- 
plate and a cam-lever hinged to the link, swingiiig lu a différent plane frouj 
that of the link." 

Claim 6 of No. 759,728 reads: 

"A luirial casket consisting of a sheet métal case liaving its upper edges 
of its sides and ends off.set laterally and outwavdly and depressed longitudi- 
nally to form lengthwise grooves, a packing in tlie gi'ooves, and a lid resting 
on the packing and having a down-turued flange Inclosing the offset edges of 
the case and means to clamp the lid to the case." 

Claim 2 of No. 800,930, reads as follows : 

"2. A burial case coniprlslng bottoni, side, end and corner pièces of sheet 
métal having interlocking flanges at their junetion one with another, the 
flanges of the corner pièces being interlocked with those at the .liinctions of 
side and end pièces by a vertical slidlng movemeut from the bottom upward, 
and additional flanges projecting outwardly from the upper edges of the side 
and end pièces and overhanging the upper ends of the corner pièces." 

There are full drawings and spécifications, and on reading the claims 
and spécifications and inspecting the drawings it cannot be said that 
absence of invention is sufficiently plain to overcome the presumption 
of patentable novelty, etc. 

I think Stilwell V. McPherson, 183 Fed. 586, 106 C. C. A. 354, is 

•For other cases see same topio & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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an authority which compels a déniai of the motion to dismiss on the 
ground presented and urged by défendant, viz. : 

"The bill ou its face iloes not coiistitiite a cause of action In that the 
letters patent therein set fiirth, iintl eacli of tbem, are invalid upon their 
face for Jaek of jiatentahle siibject-ninttei'." 

The patents themselves are before this court on this motion, but the 
prior art not spccified in or referred to in thèse patents is not. The 
défendant has not pointed out any article or structure which antici- 
pâtes either of tiie patents in suit. 

On the second branch of the motion the défendant asks the court to 
strike from the bill of complaint paragraphs 1, 2, 3, 5, 6, 7, 9, 10, 11, 
14, 15, 16, 18, 19, and 20, which read as follows: 

"(1) That heretofore, and before the llth day of Jamiary, 1994, .Tohn Max- 
well of Oneida, N. Y., became and was the sole, true, orishial, and first in- 
ventor or discoverer of certain new and useful improveiaeiits in fasteuers 
for sheet métal caskets, not known or used by others in this country, and 
not patented or described in any printed publication in this or any foreisu 
country before bis invention or dlscovery thereof or more tlian two years 
prior to bis application for letters patent therefor, and no application for 
any foreign patents having been filed more than seveu (7) months prior to 
the filing of the application for letters patent in this country, and which 
Improvements had not been in public use or on sale in the T'iiited States for 
more than two (2) years prior to bis said application for a patent therefor, 
and not abandoned to the public. 

"(2) That the said John Jtaxwell on the llth day of .Tanuary, 1904, being 
then as aforesaid the sole, first, and true inventor or discoverer of the said 
improvements in fasteners for sheet métal caskets, made aiiplication in writ- 
ing to the Conimissloner of Patents of the United States for the grant of 
letters patent upon said invention or improvements or discoveries, and prior 
to the granting of the letters patent next hereinafter mentioned dnly com- 
plied in ail respects with ail of the conditions and requirements of the stat- 
utes of the United States in such cases niade and provlded. 

"(H) That on the lOth day of May, 1<,)04, after examination as to the novel- 
ty, patentabllity, and utllity of said inventions and improvements, and upon 
payaient of the fées reipiired by law and upon due proceedings had and in 
corapliance with the statutes of the United States in such cases made and 
provlded, letters patent of the United States bearing date on that day were 
upon said application of .lohn Maxwell issued to said John Jlaxwell granting 
to the said John Maxwell, himself, liis successors or assigns, for the term 
of seventeen (17) years from the lOth day of May, 1904, the full and ex- 
clusive right and liberty of making, constituting, using, and selling through- 
out the United States and territories thereof the Invention and improvements 
aforesaid, a description whereof was given in the words of the said John 
Maxwell in the schedule annexed to said letters patent and made a part of 
the same, and your orator prays that said letters patent niay be deenied and 
taken as a part of this bill, to the original of which or a duly authenticated 
copy thereof now in your orator's possession and ready in court to be pro- 
duced, your orator prays lief to refer ; and your orator avers that said 
letters patent were duly recorded in the United States Patent Office as in 
such cases made and provlded and ail requirements duly complled with, 
requlsite to the issuanee of said letters patent. * * * 

"(5) That heretofore, and before the 22d day of January, 1904, John Max- 
well of Oneida, N. Y., became and was the sole, true, original, and first in- 
ventor or discoverer of certain new and useful improvements in sheet métal 
easket, not known or used by others in this country, and not patented or 
described in any printed publication in this or any foreign country before 
his invention or dlscovery thereof, or more than two (2) years prior to bis 
application for letters patent therefor, and no application for any foreign 
patents having been filed more than seven (7) months prior to the flling of 
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tlie application for letters patent in this eountry, and wlilch Improvemeuts 
liacl net been in publie use or on sale in the United States for more tliau two 
(2) years prior to liis said application for a patent therefor, and not aban- 
doned to the public. 

"(6) Tbat the said John Maxwell on the 2:2d day of January, 1904, beiug 
then as aforesaid, the sole, flrst, and true inventor or discoverer of the said 
iinprovements in sheet niefal casket made api)rK'iition in writing to the Com- 
nûssioner of Patents of the United States for the grant of letters patent 
upou said invention or improvemeuts or discoveries, and prior to the grant- 
ing of the letters patent noxt hereinafter mentioned duly complied in ail 
respects with ail of the conditions and reipiirements of the statutes of the 
United States in such cases made and provided. 

"(7) That on the lOth day of ilay, 1904, after examination as to the novelty, 
pateutability and utility of said inventions and improvenients, and upon pay- 
ment of the fées required by law and upou due proeeedings had and in com- 
pliance with tlie statutes of the United States in such cases made and provid- 
ed, letters patent of the United States bearing date on that day were upon 
said application of John Maxwell Issued to said John Maxwell granting to 
the said John Maxwell, hiniself, his successors or assigns, for the term of 
seventeeu (17) years from the lOth day of May, 1904, th(; full and exclusive 
right and liberty of making, coustituting, usiug, and selling throughout the 
United States and territories thereof, the invention and improvenients afore- 
said, a description whereof waa given in the words of the said John Maxwell 
in the schedule annexed to said letters patent and made a part of the same, 
and you? orator prays that said letters pMtent may Ijo deemed and taken as 
a part of this bill, to the original of which or a duly authenticated copy 
thereof now in your orator's possession and ready in court to he produced 
your orator prays lief to refer ; and your orator avers that said letters 
patent were duly reeorded in the United States Patent Office as in such cases 
made and provided and ail requirements duly complied with requisite to the 
Issuance of said letters patent. * * * 

"(9) That heretofore, and before the 6th day of February, 1905, John Max- 
well of Oneida, N. Y., became and was the sole, true, original, and first in- 
ventor or discoverer of certain new and useful improvenients in sheet métal 
casket, not known or used by others in this eountry, and not patented or 
described in any printed publication in this or any foreign eountry before his 
invention or discovery thereof, or more than two years prior to his applica- 
tion for letters patent therefor, and no application for any foreign patents 
having been filed more than seven (7) months prior to the flling of the ap- 
plication for letters patent in this eountry, and which improvenients had not 
been in public use or on sale in the United States for more than two (2) years 
prior to his said application for a patent therefor, and not abandoned to the 
publie. 

"(10) That the said John Maxwell on the 6th day of t^ebruary, 1905, being 
then as aforesaid the sole, flrst, and true inventor or discoverer of the said 
improvemeuts in sheet métal casket, made application in writing to the Com- 
missloner of Patents of the United States for the grant of letters patent upou 
said invention or improvenients or discoveries, and prior to the granting of 
the letters patent next hereinafter mentioned duly complied in ail respects 
with ail of the conditions and requirements of the statutes of the United 
States in such cases uiado and provided. 

'•(11) ïhat on the iid day of October, 1905, after examination as to the 
novelty, patentablllty, and utility of said inventions and iinprovements, and 
upon payment of the fées required by law and upon due proeeedings had and 
in corapliance with the statutes of the United States in such cases made and 
provided, letters patent of the United States bearing date on that day were 
upon said application of John Maxwell issued to said John Maxwell grant- 
ing to the said John Maxwell, hiniself, his successors or assigns, for the term 
of seventeen (17) years from the 3d day of October, 1905, the full and ex- 
clusiTe right and liberty of making, constituting, using, and selling through- 
out the United States and territories thereof the invention and improvemeuts 
aforesaid, a description whereof was given in the words of the said John 
Maxwell in the schedule annexed to said letters patent and made a part of 



MAXWELL STEEL VAULT CO. V. NATIONAL CASKET CO. 519 

the same, aud yoiir orator prays that said letters patent may be deemed and 
taken as a part of this bill, to the original of which or a duly authenticated 
copy thereof now in your orator's possession aud ready In court to be pro- 
duced your orator prays lief to refer, and your orator avers that said let- 
ters patent were duly recorded in the United States Patent Office as in such 
rases nuide and provided and ail requirements duly complied with, requisite 
to the issuance of said letters patent. * * * 

"(14) That the said inventions and discoveries, as patented as aforesaid, 
were and are of great utility, and that the same hâve been extensively in- 
troduced into public use and the public has acknowledged and acquiesced in 
your orator's exclusive right to the same and that the said John Maxwell 
was the original, sole, and true inventor or dlscoverer of the inventions set 
forth and claimed in said several letters patents. 

"(15) That your orator is a corporation duly organized and existing under 
and by vlrtue of the laws of the state of New York and a citizen of said 
State having an office and place for the transaction of business at Onelda, 
county of Madison, and state of New York, within the Northern District of 
New York, and at said place manufactures and sells sheet métal caskets and 
fasteners for sheet métal caskets, embodying the Inventions and improve- 
ments set forth in said letters patents, and that your orator has at ail times 
stood ready and stUl stands ready and is able to supply ail public demands 
for the use of said inventions, tmprovements, or discoveries of the aforesaid 
several letters patents, and that your orator has been obliged to expend 
large amounts in introduclng and developing said inventions and in manu- 
facturing under said several letters patents and selling the inventions so 
manufactured to the public. 

"(16) That the several inventions and improvements described and claimed 
in and by said several letters patents and the several claims thereof pertain 
to the same subject-matter and are adapted to be used together as well as 
separately, and are capable of being embodied and used together In a single 
casket and hâve been and now are so embodied and used by the défend- 
ant. * * * 

"(18) That the défendant is a corporation duly organized and existing un- 
der and by virtue of the laws of the state of New York, a citizen of said 
state, and a résident and an inhabitant of the Northern District of New 
York, and has a regular and established place of business with agents en- 
gagea and conducting the same at Oneida, county of Madison, state of New 
York, within the Northern District of New York, and that said défendant is 
infringing the said several letters patents herein sued upon by the manu- 
facture, use, and sale of caskets embodying the inventions and improvements 
described and claimed in said several letters patents as aforesaid. 

"(19) That the défendant, its ofticers and agents, having had notice of the 
aforesaid several letters patents, and well knowing the premises and rights 
and privilèges secured to your orator, and acting in conjunction with others 
and contriving to injure your orator, in order to deprlve it of the profits, ben- 
efits, and advantages which might and otherwise would hâve accrued to it 
f rom said inventions, improvements, and discoveries of the said several letters 
patents, and wlthout the license or permission of your orator, and against 
its will and protest and in violation of its rights in said several letters pat- 
ents, has, since the Issuing of said letters patents, and the assignment there- 
of as aforesaid, and prior to the commencement of this suit, and since notice, 
unlawfully and wrongfully manufactured and sold and caused to be manu- 
factured and sold and is now manufacturing and selling and causing to be 
manufactured and sold within the Northern District of New York and else- 
where caskets embodying the inventions and discoveries set forth and claimed 
in said several letters patents; that the aforesaid unlawfnl acts and doings 
of the défendant constitute a violation and an infrlngement of said several 
letters patents and eaeh of the same, and your orator's exclusive right and 
privilège in, to, and under the same; and said acts and doings of the de- 
fendant hâve resulted and are now resulting and vrtll resuit, if continued un- 
restrained, in manifest and irréparable injury to the said rights of your 
orators in, to, and under said several letters patenta. 
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"(20) Tliat the défendant has made and realized large profits and advautag- 
es from its sald infringeuient, but to wliat extent, and exactly how uiucli, 
your orator does not kuow, and therefore prays discovery thereof. And your 
orator says that the use of the said inventions by the said défendant and 
its continuation In the sanie, and unlawtul acts in the premises, and disre- 
gard and défiance of the rlghts of your orator, hâve the effect to and do en- 
courage others to venture to iufringe said several letters patents in disregard 
of your orator's riglits." 

There are only 20 paragraphs in the complaint and to grant this 
motion would leave paragraphis 4, 8, 12, 13, and 17, wliich read as fol- 
lows : 

"(4) That the said letters patent were issued in the name of the United 
States of America and were signed by the Secretary of the Interior or his 
duly autliorized assistant, and were countersigned and sealed with the seal of 
the Patent Office by tlie Connnissioner of l'ateuts, and v,-ere uumbered 759,727. 
and were delivered to the said John ilaxwell ; that after the issuing of said 
letters patent the said invention and said iniprovenients were put into ex- 
tenslve use and sucli use is now being eoutiuued. * * * 

"(8) That the said letters patent were issued in the name of the United 
States of America, and were signed by the Secretary of the Interior or his 
duly authorized assistant, and were countersigned and sealed witli the seal 
of the Patent Office by the Comniissioner of Patents and were uumbered 
759,728 and were delivered to the said John Maxwell ; that after the issuing 
of said letters patent the said invention and said iniprovenients were put 
Into extensive use, and such use is now being continued. * * * 

"(12) Tliat the said letters patent were issued in the name of the United. 
States of America, and were signed by the Secretary of the Interior or his 
duly authorized assistant, and were countersigned and sealed with the seal 
of the Patent Office by the Connnissioner of Patents, and were numbered 
800,930 and were delivered to the said John Maxwell ; that after the issuing 
of said letters patent the said invention and said iniprovenients were put 
into extensive use and such use is now being continued. 

"(13) That by an instrument in writing, dated the 17th day of January, 
1911, duly signed, sealed, and delivered to your orator, said John Maxwell 
duly sold, assigned, and transferred unto your orator the entire right, title, 
and interest in and to the aforesaid letters patents and inventions, whereby 
your orator becanie and now is tlie full and exclusive owner of the afore- 
said several letters ])atents and ail rights thereunder, which said assignment 
or a duly certifled copy thereof is hère in court ready to be produced, and 
your orator begs lief to refer thereto. » * * 

"(17) That since the grantlng of said several letters patents and the as- 
signment tliereof as aforesaid your orator has coniplied with the provisions 
of section 4900 of the Kevised Statutes of the United States [U. S. Conip. 
St. 1901, p. 3388] by afiixing upon the caskets containing said improvements 
and inventions so made by it, as aforesaid, the word "Patented," together 
with the respective days and years the said letters patents covering the in- 
ventions and improvements aforesaid were granted." 

This would leave imperfect allégations of the mère issuance of the 
letters patent, an allégation of the assignment of same to the com- 
plainant, and an allégation that the word "patented," etc., has been 
placed on the patented caskets as required by section 49(X) of the Re- 
vised Statutes. There would remain no charge of infringement by the 
défendant, and no allégation as to damages. This bill of complaint 
follows the forms and rules of pleading in vogue prior to the adoption 
of the new rules and may be said to be a model of that pleading. 
There is some surplusage and some répétition, but the motioti is not 
aimed at this. The question is not what words or sentences can be 
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stricken ont, but what paragraph or paragraphs as a wliole can be 
safely eliminatecl, if any one can be. 

It is obvious that this bill of complaint can be much abbreviated, as 
for instance it would be all-sufficient in the opening paragraph to say : 

"Maxwell Steel A'ault Company, the coiniiliiiimnt above naiiied, files this 
it» bill of complaint and allèges aud charges as follows." 

Inasmiich as the corporate character and place of business and char- 
acter of business carried on of both the complainant and défendant are 
fuUy set forth in subséquent paragraphs. It would also be all-suffi- 
cient to say that : 

"Heretofore and on or before the flling of an application for the several 
United States letters patent hereinafter described and referred to John Max- 
well became and was the sole and first inventer of the several improvements 
described and cUiimed in such letters patent, respectiveiy, which Improve- 
ments were botli new and useful. That no one nor any of such improvements 
were known or used by others in this country or described in any printed 
publication in this or any foreign country before the invention or discovery 
tliereof by !-.i,id John Maxwell or more than two years prior to his applica- 
tion for letters patent therefor, respectiveiy, and no application for any 
fowns.cn letters psitent therefor or for any one or more of same had been 
flled more than seven months prior to the flling of the application for letters 
l^atent tlierefor in this country, and no one of such improvements had been 
in public use or on sale in the United States for more than two years prior 
to said Maxwell's application for a piitent therefor, and no one of such im- 
provements and inventions had been abandoned to the public." 

Such an allégation would cover thèse points as to ail three patents 
and avoid répétition. 

Then, as to the application for and issuance of such letters patent, 
it would be all-sufficient to say : 

'•That on tlie llth day of .Taïuiary, 1004, the said John Maxwell duly flled 
his application in wriring and due form for letters patent for a new and 
usei'u! iniprovenient in clamping devices or tasteners for sheet métal caskets 
in tlie l'atent Otlice of the United States, fnlly describing his alleged inven- 
tion and niaking his claims therefor, and thereafter and on the lOth day of 
May, 1904, letters patent No. 759,727, for 'fastener for sheet métal caskets,' 
were duly issued on each application to said John Maxwell. That on the 
22d day of January, 1904, said Maxwell duly filed his application in 
writing and due form for letters patent for a new and useful improvement 
in sheet métal burial caskets in the Patent Offlce of the United States, fully 
describing his alleged invention and making his claims therefor and there- 
after and on the lOth day of May, 1904, letters patent No. 739,728, for 'sheet 
métal casket,' were duly issued on such application to said John Maxwell. 
That on the 6th day of February, 1905, said John Maxwell duly flled his 
application in writing and due form for letters patent for new and useful 
improvements in sheet métal caskets in the Patent Office of the United States, 
fully describing his alleged invention and niaking his claims therefor and 
thereafter, and ou the 3d day of October, 1905, letters patent for 'sheet métal 
casket,' No. 800,930, were duly issued ou such application to said John Max- 
well. That each of said letters patent were issued in the name of the United 
States of America and signed by the Secretary of the Interior or his duly 
authorized assistant, and countersigned and sealed with the seal of the 
Patent Office and Commissioner of Patents, duly recorded, and delivered to 
said John Maxwell, and were so issued after due examination as to the 
novelty, patentability, aud utility of the several inventions therein described 
and payment of the fées required by law, and each of said letters patent, 
respectiveiy, granted to said John Maxwell and to his successors or assigns 
for the full term of 17 years from the date thereof, respectiveiy, the full and 



522 205 FEDERAL KEPORTEB 

exclusive right and liberty of making, uslng, and selUng the Invention and 
improvements deseribed therein respectlvely, and the complainant prays that 
said several letters patent may be deemed and taken as a part of this blll of 
complaint the same as though fully set forth hereln, the original or a duly 
authentieated copy of same being now la Its possession and ready In court 
to be produced and flled if required." 

Then might follow the allégations of the bill as to the incorporation 
and corporate character of the parties, inf ringement, and damages and 
the prayer for relief. But should the pleader, where several patents 
capable of conjoint use are sued upon, follow this form of pleading, 
there are those who would say that the allégations as to each patent 
should be separate, full, complète, and distinct, even though the inven- 
tions are capable of conjoint use and are used conjointly. That the 
allégations as to each patent should be deemed a separate and distinct 
cause or ground of action and hence separately and fully stated. The 
bill as drawn is open to the objection that some allégations are re- 
peated in différent parts of the bill, and there are some récitals and 
some conclusions stated. 

To instance, in subdivision 14, it is said : 

"And that the said .John Maxwell was the original, sole, and true inventor 
or dlscoverer of the inventions set forth and clalmed in said several letters 
patent." 

In subdivision 1, which refers to letters patent No. 759,727 (see sub- 
division 4), it is said : 

".John Maxwell of Oneida, N. Y., became and was the sole, true, original, 
and flrst inventor or dlscoverer of certain new and useful improvements in 
fasteners for slieet métal caskets," etc. 

And in subdivision 2, which relates to the same patent and inven- 
tion, it is said : 

"That said John Maxwell on the llth day of January, 1904, being then, as 
aforesaid, the sole, tirst, and true inventor or discoverer of the said improve- 
ments in fasteners for sheet métal caskets," etc. 

Hère we hâve the same fact alleged twice and repeated the third 
time by way of récital. In subdivisions 5, 6, 9, and 10, we fmd the 
same répétitions as to the other patents. 

[2] Good pleading demands a plain and concise statement of the 
facts constituting the cause of action or ground of équitable relief 
without unnecessary récital or répétition ; and, when more than oné 
cause of action is contained in the same bill, such causes of action 
should be separately stated, but it is good practice in stating a second 
cause of action to refer to some prior allégation in the first cause of 
action to avoid répétition. Rule 25 of the "New Fédéral Equity 
Rules" (198 Fed. xxv, 115 C. C. A. xxv) is intended to bring about 
this mode of pleading, and when done it will aid the court and save 
expense. Rule 20 (198 Fed. xxiv, 115 C. C. A. xxiv) provides for 
further and better particulars, and hence in the original pleading it is 
wise for the pleader to fully state the facts on which he relies, not the 
évidence proving the facts, so as to avoid motions for bills or state- 
ments of particulars. 

[3] Sections 4886 and 4887 of the Revised Statutes, as amended by 
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Act March 3, 1897, c. 391, 29 Stat. 692 (U. S. Comp. St. 1901, p. 3382), 
read as follows; 

"Sec. 4886. * • * Any person who has invented or dlscovered any new 
and useful art, machine, manufacture, or composition of matter, or any new 
and useful Improvements thereof, not known or used by others in thls coun- 
try, before his invention or discovery thereof, and not patented or descrlbed 
In any printed publication in this or any forelgn country, before his invention 
or discovery thereof, or more than two years prior to his application, and 
not in public use or on sale in this country for more than two years prior 
to his application, unless the same is proved to hâve been abandoned, may, 
upon payment of the fées required by law, and other due proceeding had, 
obtain a patent therefor. 

"Sec. 4887. * * * No person othervcise entitled thereto shall be debar- 
red from recelving a patent for his invention or discovery, nor shall any 
patent be declared invalid, by reason of its having beén flrst patented or 
caused to be patented by the inventer or his légal représentatives or assigns 
in a foreign country, unless the application for said foreign patent was flled 
more than seven months prior to the flling of the application in this country, 
in which case no patent shall be granted in this country." 

Section 4888 (page 3383) relates to the requisites of the application, 
etc., and provides that, before a patent can issue, an application there- 
for must be filed. Section 4900 provides that patented articles must 
be marked as such, and that in case of failure so to mark damages can- 
not be recovered except on certain proof. 

It has been held more than once that a bill for infringement of a 
patent to state a cause of action must not only allège the facts which 
are essential to the vaUdity of the patent under thèse sections, but nég- 
ative those which would defeat it. Elliott & Hatch Book Typewriter 
Co. v. Fisher Typewriter Co. (C. C.) 109 Fed. 330; American Grapho- 
phone Co. v. National Phonograph Co. (C. C.) 127 Fed. 349; Moss v. 
McConway-Torley Co. (C. C.) 144 Fed. 128; Blessing v. Copper 
Works (C. C.) 34 Fed. 753 ; Coop v. Institute (C. C.) 47 Fed. 899 ; 
Brake-Shoe Co. v. Détroit Steel & Spring Co. (C. C.) 47 Fed. 894; 
Goebel v. Supply Co. (C. C.) 55 Fed. 827; Hanlon v. Primrose (C. C.) 
56 Fed. 601; Ross v. City of Ft. Wayne (C. C.) 58 Fed. 404; Hut- 
ton v. Seat Co. (C. C.) 60 Fed. 747; Diamond Match Co. v. Ohio 
Match Co. (C. C.) 80 Fed. 118; Wheel Co. v. Davie (C. C.) 100 
Fed. 85. 

Rule 25 says : 

"Hereafter It shall be sufficient that a bill In equity shall contaîn In addi- 
tion to the usual caption : 

"First, the fuU name, vi^hen known of each plaintifC and défendant, and the 
citizenship and résidence of each party. * • * 

"Second, a short and plain statement of the grounds upon which the 
court's jurisdiction dépends. 

"Third, a short and simple statement of the ultimate facts upon which the 
plaintifC asks relief, omittlng any mère statement of évidence." 

To properly state the name, citizenship, and résidence of a corpora- 
tion, it is essential to state the name under which incorporated and the 
authority under which incorporated and place of business. 

The ultimate facts upon which the complainant demands équitable 
relief, an injunction and an accounting, are that the complainant is the 
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owner of valid, unexpired letters patent ; that défendant has infringed 
and is infringing the same ; tbat complainant has complied with thc 
statutes, so he is in a position to assert his rights; and that defend- 
ant's infringing acts net only violate the complainant's rights, but occa- 
sion damage of such a nature and to such an extent that equity will 
interfère. Therefore the subdivisions of the bill of complaint as to 
the nature and character of the infringement and place where the 
wrongful acts are being committed are essential facts. 

I do not think rule 25 was intended to do away with the necessity 
of alleging comphance with sections 4886 and 4887 of the Revised 
Statutes. In other words, it does not change the rule of pleading in 
patent cases stated in the cases above cited. If it does, then hereafter 
it will only be necessai-y to allège the issuing of the letters patent, de- 
scribing them and the ownership of same and ail the other facts will 
be presumed from the existence of that fact; there being a presump- 
tion that such letters patent are valid. Ail the numerous décisions 
seem to go on the theory that, to allège a good cause of action in a 
patent case, it is necessary ,to state ail the facts showing that the pat- 
entée was entitled to the patent and to négative the existence of those 
facts which if existing would defeat the validity of the patent. That 
is, while the issue of the letters patent, and their présentation in court 
are prima facie évidence of their validity, this must be sustained by 
appropriate allégations in the bill of complaint showing that they were 
properly and legally issued to the first inventer, and, in efïect, that 
there is no défense thereto of the character referred to. The forms 
for bills of complaint in patent cases given in the books ail foUow this 
procédure. See 3 Rose, Code Fed. Proc. c. 29, p. 2862 ; 4 Desty, Fed. 
Proc. 691. Whatever the reason for ail thèse allégations in a bill in 
equity for infringement of a patent and for an accounting, I do not 
think the new rules were intended to change this settled practice. 

The insertion of thèse allégations do not harm the défendant. If 
the pleading set out above is to be condemned to the extent asked, I 
think that condemnation should come from the Circuit Court of Ap- 
peals. Is the allégation of the issue of letters patent équivalent, under 
the new rules, to the allégations that the patentée was the first and true 
inventor of the invention therein described; that it was not patented 
and described in any printed publication in this or any foreign country 
before his invention or discovery thereof or more than two years prior 
to his application ; and that it was not in public use or on sale in this 
country for more than two years prior to his application, etc. ? 

[4] If when it is alleged in a bill of complaint for an injunction and 
an accounting in a patent case that a described patent issued to a per- 
son named, it is presumed that the invention described is new, novel, 
and usef ul ; that the patentée was the first and true inventor thereof ; 
that it was not patented and described in any printed publication in 
this or any foreign country before his invention and discovery thereof, 
etc., then ail thèse allégations are unnecessary, as the mère allégation of 
the issuance of the patent includes ail the other allégations. Is the 
fact that the patent issued the "ultimate fact?" The other facts lead 
to this fact which could not properly exist without the others. In 
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Meyer v. School District No. 31, 4 S D. 420, 57 N. W. 68, 69, \t is 
said: 

"An ultimate or issuable fact * * * ig one essential to the claim or 
défense, and which cannot be strickeu from the pleadlng withovit leaving it 
insufflcient." 

Under the décisions, supra, nearly ail the facts alleged in the bill of 
complaint cannot be stricken eut without leaving it insufficient. In al- 
leging a partnership it would be sufficient to say that on a certain day 
A. and B. entered into a copartnership agreement, etc. This would be 
the "ultimate fact" resulting from many other evidentiary facts per- 
haps, or evidenced by other facts. See Kahn v. Central Smelting Co., 
2 Utah, 371, 375, 376. In First National Bank v. Swan, 3 Wyo. 356, 
23 Pac. 743, 747, it was held that the words "ultimate fact" used in a 
statute making it the duty of the clerk of the court in which a suit is 
commenced to issue a writ of attachment on the filing by the plaintiff 
of an affidavit stating the ultimate facts means the grounds of attach- 
ment in manner and form as expressed by the statute. If so, then in 
the bill of complaint hère the statutory facts necessary to a valid patent 
should be alleged. In Caywood v. Farrell, 175 111. 480, 482, 51 N. E. 
775, 776, it was held: 

" 'Ultimate tacts * * « are, wlien consldered with référence to the 
facts or évidence by which they are established or proved, but the logical 
results of the proofs, or, in other words, mère conclusions of faot,' * * * 
as, in an action for négligence, a finding that the plaintiff dld not use ordi- 
nary care to avoid the Injiiry or that the défendant was not guilty of willful 
or wanton injury, * * * or, in an action for fraud, a finding that the 
évidence does not show fraud." 

In Read v. State Ins. Co., 103 lowa, 307, 72 N. W. 665, 64 Am. St. 
Rep. 180, it was held : "Ultimate," as used in Code lowa 1873, § 2807, 
providing that a spécial verdict must présent the ultimate facts as es- 
tablished by the évidence, means : "The fact * * * found must be 
one inhering in, and necessary to détermine in arriving at, the gênerai 
verdict." In 39 Cyc. 663, it is said: 

"Ultimate; atlast; flnally: at the end; last in the train of progression or 
conséquences ; tended toward by ail that précèdes ; arrived at as the last 
resuit; final." 

See, also, Levins v. Rovegno, 71 Cal. 273, 278, 12 Pac. 161. 

In my opinion the mère allégation that on a certain day certain prop- 
erly described letters patent issued to a person named as inventer 
would make it unnecessary to allège the filing of an application there- 
for, the examination by the Patent Ofifice of those things the law makes 
it necessary to investigate that the patentée complied with the condi- 
tions and requirements for the issuance of a patent, and that the pat- 
ent was issued by the Secretary of the Interior under seal, etc. It is 
presumed ail thèse things were duly donc; that is, the patent cannot 
lawfully issue until ail thèse things are donc, and, when the pleader 
allèges the issue of the patent by the proper authority, it is équivalent 
to alleging that the preliminary steps were taken. The ultimate fact 
is the issuance of the patent. In my opinion subdivisions 2, 6, and 10 
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can be stricken out as unnecessary. At least subdivision 2 can be made 
to read as follows : 

"(2) The said John Maxwell on the llth day of January, 1904 made appli- 
cation in writing to the Commissloner of Patents of the United States for the 
grant of letters patent upon said invention." 

The récital as to his being the first inventer therein contained is un- 
necessary, as is the gênerai statement that before making such applica- 
tion he had complied with ail the conditions and requirements, etc. 
This last is a conclusion in any event. Subdivisions 6 and 10 can be 
amended in the same way. 

The complainant may hâve 20 days in which to make, file, and serve 
an amended bill of complaint eliminating mère récitals and répétitions 
and conclusions, but may, if it so elects, make the allégations as to each 
patent separate and distinct. 

The motions to strike out and dismiss must be denied, but the mo- 
tion to strike out is granted in so far as to require the élimination of 
récitals, répétitions, and conclusions as above referred to. 



WRIGHT V. BROWNLEE et al. 

(District Court, E. D. Pennsylvania. May 16, 1913.) 

No. 757. 

Patents (I 328*) — Validity — Pbioe Invention bt Anotheb — Gas Heated 
Sad Ibon. 

The Wright patent, No. 1,001,331, for a gas heated sad iron, claims 4 
and 5, Jield invalld on the ground that the deviee therein shown was not 
the invention of the patentée but in ail essential respects of oiie of the de- 
fendants, who used due diligence In perfecting his Invention and had 
completed and perfected it prlor to the flling of a caveat by the patentée, 
who had been- shown the same and had fuU Knowledge of it. 

In Equity. Suit by George H. Wright against James H. Brownlee 
and Charles Weidemann. Decree for défendants. 

Robert M. Barr, John Monaghan, and E. Hayward Fairbanks, ail 
of Philadelphia, Pa., for complainant. 

P. P. Conway, Daniel J. McBride, and W. Preston Williamson, ail 
of Philadelphia, Pa., for respondent. 

THOMPSON, District Judge. At the argument and in his brief 
the complainant relied upon claims 4 and 5 of his patent No. 1,001,331, 
and charges that the défendants hâve infringed those claims. The 
défendants admit that if claims 4 and 5 of the patent are valid they 
hâve infringed. They claim, hovirever, that claims 4 and 5 are not 
valid because (1) the complainant was not the inventer of the gas 
heated iron covered by the patent in suit; (2) the complainant will- 
fully appropriated the invention of James H. Brownlee, one of the 
défendants, and illegally secured thereon the patent in suit; (3) 
Brownlee was the fir.st and sole inventer of the deviee covered by 

•For other cases se« same topic & § nitmeeb in Dec. & Am. Digs. 1907 to date, & Rejp'r Indexes 
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claims 1, 2, 4, and 5 of the patent in suit; and (4) Brownlee never 
abandoned the invention. 

The spécification of complainant's patent sets eut: 
"This invention relates to improvements in sad irons, and more particularly 
to a gas heated Iron, and has for an object to provide an iron wherein the 
lieatiug devices are so positioned and arranged In co-operatlon wlth other ad- 
juncts of the Iron as to provide an effective heating of the bottom of iron and 
limit the distribution of heat more particularly thereto." 

The claims relied on are as foUows: 

"4. In a devlce of the character stated, a hollow body, a plurality of wlngs 
thereiu, a deflector adjacent said wings and forming therewith a heating 
chamber, a burner having outlets disposed to project a flame longitudinally 
of said chamber, and a plurality of projections disposed in the path of said 
flame. 

"5. In a device of the character stated, a hollow body, a plurality of wings 
therein, a deflector adjacent said wings and forming therewith a heating 
chamber, a burner having outlets disposed to project a flame longitudinally 
of said chamber and a plurality of vertically disposed projections intégral 
with said hollow body positioned in the path of said flame." 

To quota from the complainant's brief: 

"That complainant did not intend to limit his construction to the exact 
form shown in the Patent OSice drawing is apparent from the spécification, 
and therefore claims 4 and 5, when interpreted, should be given a construc- 
tion as broad as thelr scope is capable of. Furthermore, it is obrtous that 
the inventer intended the claims to cover ail équivalent structures capable of 
producing the same resuit in the same combination." 

And in his spécification he states: 

"It is to be understood that the various instrumentalities of whlch my In- 
vention consists can be variously arranged and organized, and that my in- 
vention is not limited to the précise arrangement and organizatlon of thèse 
instrumentalities as herein shown and described." 

The admission by the défendants that, if claims 4 and 5 are valid, 
they are guilty of infringement, limits the issue to the question wheth- 
er or not Wright was the inventor of the gas heated iron as claimed 
in his patent. It must be conceded that the défendants' alleged in- 
fringing device, complainant's "Exhibit 3," does not reproduce in each 
of its détails the device shown by the complainant's drawing nor the 
arrangement and organizatlon of the instrumentalities described. It 
is contended, however, by the complainant, and conceded by the de- 
fendants, that an analysis of claims 4 and 5 of the patent in suit and 
a comparison of the complainant's iron and défendants' iron, com- 
plainant's "Exhibit 3," demonstrate that they possess the following 
identical éléments common to claims 4 and 5 : A hollow body ; a 
plurality of wings therein; a deflector adjacent said wings and form- 
ing therewith a heating chamber; a burner disposed to project a 
flame longitudinally of said chamber. They also possess in common 
the élément in claim 5, a plurality of vertically disposed projections 
intégral with said hollow body positioned in the path of said flame ,• 
and the broader élément of claim 4, a plurality of vertically disposed 
projections positioned in the path of said flame. 

In view of the complainant's déclaration disavowïng an intention 
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to limit his invention to the exact form, arrangement, and organiza- 
tion of the component éléments described in his patent or in his draw- 
ing, if the défendants hâve shown that, prier to the time of fîHng com- 
plainant's caveat November 2, 1909, the défendant Brownlee had in- 
vented a device containing ail of the éléments set forth in claims 4 and 
5 and had not abandoned the same, but used due dihgence in adapting 
and perfecting his device and had perfected and put into use as a 
development of his prier invention before the obtaining of the com- 
plainant's patent such perfected device, and hâve established the fact 
that prior to November 2, 1909, the date of the complainant's caveat, 
and prior to the application for his patent, he (Wright) had knowledge 
of the defendant's invention, the inference would seem to be inévita- 
ble that the défense that the complainant was not the inventer has been 
sustained. 

The défendants hâve oflfered in évidence as défendants' "Exhibit 
A" an iron, an analysis of which shows every élément of claims 4 and 
5 of the Wright patent. Of the éléments in claim 4, a hollow body; 
a plurality of wings therein ; a deflector adjacent said vvings and form- 
ing therewith a heating chamber; a burner disposed to project a flame 
longitudinaliy of said chamber; a plurality of vertically disposed pro- 
jections positioned in the path oi said flame. And the élément in claim 
5, a plurality of vertically disposed projections intégral with said hol- 
lovi' body positioned in the path of said flame. 

The défendants oiïered in évidence another iron, "Exhibit E," which 
is similar in construction to complainant's "Exhibit 3," which is 
claimed to be an infringcment, with the exception that there is a chan- 
neled projection in the bottom of complainant's "Exhibit 3," which in 
défendants' "Exhibit E" is not présent, but in place of which are Iwo 
projections positioned in the path of the flame. 

I find from the évidence that the défendant Brownlee, at least as 
early as 1907, began making experiments in gas heated sad irons, anJ 
during 1907, 1908, and 1909 had patterns made and took them to the 
foundry of the Bernstein Bedstead Manufacturing Company and there 
had castings made from thèse patterns ; that during that time and up 
to November, 1909, the complainant, Wright, was foreman of the 
Bernstein foundry and had charge of making the castings; that sub- 
séquent to November, 1909, the complainant was employed as super- 
intendent at the foundry of Smith & Hansell ; and that the défend- 
ant Brownlee from that time took his patterns to that foundry and 
had castings for gas heated irons made there. During ail of the time 
that Brownlee was experimenting and having his castings made at thèse 
respective foundries, he consulted Wright about his experiments and 
showed him the patterns for "Exhibit A" and "Exhibit E." The draw- 
ings for thèse castings passed through the hands of the complainant. 
Mr. Brownlee had patterns and had castings made for other forms of 
irons, which were failures, and had shown thèse irons also to Mr. 
Wright. "Exhibit A," which was cast at the Bernstein foundry not 
later than June, 1909, was shown to Mr. Wright in the présence of 
Mr. Turner, who made the pattern for it in June, 1909, and saw it as 
a completed iron during the latter part of August, 1909. At that time 
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Mr. Wright and Mr. Brownlee went to Mr. Turn/^r's place of business 
and ail examined Exhibit A and talked together about its practicabil- 
ity. Mr. Wright declared at that time that the iron "would be no good 
as it then stood and advised Mr. Brownlee not to spend any more 
money to cover his claim on same" (Turner's testimony). Mr. Brown- 
lee also showed the iron, "Exhibit A," to Mr. Wright at the former's 
house during the summer of 1909, and the improvements on it were 
pointed out to Mr. Wright and Mr. Moseley, a foundryman, who had 
made castings from the pattern of "Exhibit A" in July, 1909. 

During 1909, Brownlee was also experimenting with "Exhibit E." 
The pattern for that iron was made by a pattern maker named Lyons 
in the spring of 1909, and the castings for that iron were made at the 
Bernstein foundry while Mr. Wright was foreman at that foundry 
and had central of the sketchings of the patterns. Mr. Brownlee had, 
pursuant to complainant's advice, abandoned "Exhibit A" as the model 
for his iron, and after November, 1909, followed Mr. W'right to Smith 
& Hansell's foundry and there had castings made for "Exhibit E." The 
patterns and castings ail passed through the hands of Mr. Wright as 
superintendent of the foundry. Castings were made at the Smith & 
Hansell foundry for "Exhibit E" on May 3, May 9, and May 18, 1910. 
An entry was made as to the castings on May 3, 1910, in the shipping 
bock of the firm in the complainant's handwriting and signed by him. 
A few of the "Exhibit E" irons were made at the Smith foundry in 
June, 1910, and 300 or 400 of them the foUowing April, 1911. From 
the testimony of Mr. Brownlee, which is corroborated in ail essential 
respects, it is apparent that the complainant was thoroughly familiar 
with défendants' "Exhibit A" prior to the filing of his caveat in No- 
vember, 1909. and also that he had knowledge prior to that date of 
défendants' "Exhibit E," and that he became more thoroughly familiar 
with défendants' "Exhibit E" prior to his application for patent Octo- 
ber 1, 1910. The identification of thèse exhibits with the patterns and 
castings is based upon testimony of the highest class, that of disin- 
terested witnesses who had practical knowledge and expérience in 
examining and making patterns and castings. Exhibits "A" and "E" 
were identified by Mr. Bernstein, a foundryman, and the pattern for 
"Exhibit A" by Mr. Turner, a pattern maker. "Exhibit A" was also 
identified by Mr. Moseley, a foundryman ; "Exhibit E" by Mr. Lyons, 
a pattern maker, by Mr. Smith, a mechanical engineer and foundry- 
man, of the firm of Smith & Hansell, and by Mr. Gunther, a clerk at the 
Smith & Hansell foundry. As to thèse exhibits being made prior to 
the filing of complainant's caveat in November, 1909, there can be no 
doubt because the castings were made at the Bernstein foundry where 
Mr. Brownlee had no castings made after Mr. Wright left his em- 
ployment there. As against this évidence the testimony of the com- 
plainant stands alone except so far as it is corroborated by his caveat 
and application for patent. In denying that he copied the concep- 
tion of Mr. Brownlee, his language is : 

"I wish to State that It was not from Mr. Brownlee's patterns and castings 
tliat T got any ideas, but it was from the ideas that he failed on." 
205 F.— 34 
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It is apparent from ail the évidence that Wright had knowledge 
prior to November, 1909. of défendants' Exhibits "A" and "E" ; that, 
while at that time Brownlee abandoned the experiment embodied in 
"Exhibit A," he had not abandoned "Exhibit E," which embodies the 
same principles as "Exhibit A," but was using due diligence to com- 
plète and perfect it; and that he had completed and perfected it prior to 
the complainant's application for patent. Inastnuch as the éléments 
embodied in "Exhibit E" are in ail essential respects identical with 
those in the défendants' iron, complainant's "Exhibit 3," alleged to be 
an inf ringement, it must be held that what would be an inf ringement if 
complainant's claims 4 and 5 were valid is an anticipation of those 
claims. 

In view of the circumstances under which "Exhibit A" was aban- 
doned, with knowledge of the complainant and upon his advice, I do 
not consider that abandonment very material in the case. Complain- 
ant insists that complainant's "Exhibit 3," défendants' iron, is an in- 
fringement, and that the mère différence in arrangement and organiza- 
tion of the varions instrumentalities or parts of the iron do not un- 
der his claims affect the question of infringement. As pointed out, the 
arrangement of the parts in défendants' "Exhibit E" are similar to 
those in the alleged infringing iron. and complainant's patented 
iron, therefore, differs from "Exhibit E" only in the arrangement and 
organization of the respective parts or instrumentalities. If the ar- 
rangement of the component parts of complainant's patent differing 
from the arrangement in "Exhibit E" were novel and claimed to be 
particularly effective in heating the iron to the best advantage, such 
arrangement might be claimed to be an invention; but it appears that 
the arrangements in défendants' irons, complainant's "Exhibit 3" and 
défendants' "Exhibit E," are equally effective, and complainant dis- 
claims in his patent intention to limit his construction to any exact 
form or précise arrangement and organization of the instrumentali- 
ties described. 

It is apparent, therefore, that what the complainant, Wright, has 
accomplished in his patented iron beyond what he learned from 
Brownlee's irons, is within the domain of mère construction and me- 
chanical skill, and that the éléments embodied in his claims are not his 
invention, but bave been derived by him from the ideas of Brownlee 
as shown in "Exhibit E" and "Exhibit A." This case does not come 
within the rule laid down in those cases where two independent inven- 
tors hâve been engaged at the same time in experimenting, developing, 
and perfecting their inventions, and the prior inventer has been exclud- 
ed from the right to a patent by reason of burying his secret for a num- 
ber of years and preventing the public from having the use of his in- 
vention as against one who has made the same invention and used 
due diligence in applying for and obtaining a patent and thereby giv- 
ing the public the benefit of his discovery. Wright is not in the posi- 
tion of an independent inventor, and if Brownlee concealed his ideas 
while experimenting he undoubtedly did not conceal them from 
Wright. Brownlee's ideas, which were embodied in défendants' Ex- 
hibits "A" and "E" in 1909 and known to the complainant prior to filing 
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his caveat, were developed and put into practical use early in 1910 and 
1911, and, during the intervening time, Brownlee was using reasona- 
ble diligence in adapting and perfecting his invention. 

For the reasons stated, I am of the opinion that daims 4 and 5 of 
the complainant's patent No. 1,001,331 are invalid. A decree will be 
entered dismissing the bill, at the cost of the complainant. 



AIKEN et al. v. RITEK & CONLEY MFG. CO. 

(District Court, W. D. Pennsylvania. April 2, 1912.) 

No. 29, In Equity. 

1. Patents (§ 13*) — Subjecïs of Patents — -"MAxtiFACTURE" — Koof Sthuc- 

TXJBE. 

A roof structure is a "manufacture" within the meaning of Rev. St. 5 
4886 (U. S. Comp. St. 1901, p. 3382), and is a proper subject-matter of a 
patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 11, 12 ; Dec. Dig. 
S 13.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4344-4346; 
vol. 8, p. 7716.] 

2. Patents (S 328*) — Validitt and Infbingement — Roor Structure. 

The Aiken patent, No. 718,(M:4, for a roof structure intended for large 
buildings, m whieh light is secured by constructing the roof in alternate 
bays, one resting on the lower chords of the trusses and the next on the 
upper chords with Windows in the sides, was not anticipated, and discloses 
patentable invention ; also held infringed. 

3. Patents (§ 289*) — Suit fob Infringement— Lâches. 

Evidence lield not to sustain the défense of lâches in a suit for In- 
fringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 467-469; Dec. 
Dig. § 289.*] 

In Equity. Suit by Nellie C. Aiken and Nellie C. Aiken, Jr., against 
the Riter & Gonley Manufacturing Company. On final hearing. De- 
cree for complainants. 

Kay & Totten, of Pittsburgh, Pa., for plaintiffs. 
John H. Roney, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. This matter cornes before the court for final 
hearing upon bill, answer, replication, and proofs. The bill is in the 
usual form, and charges that défendant has infringed letters patent 
of the United States No. 718,044, granted to Henry Aiken on January 
6, 1903, for "roof structure." Upon the death of Henry Aiken and 
in pursuance of a decree of the proper court the title to the patent 
passed to the complainants, who are the wife and daughter of the pat- 
entée. 

The purpose of the inventor is set forth in his spécification as fol- 
lows: 

"In large manufacturing plants It has been the gênerai custom to construct 
a séries of buildings separated from each other in order to provide the neees- 

*Far other cases see same topic & § kxtmbër in Dec. & Âm, Digs. 1907 to date, & Rep'r ludexes 
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wary light and ventilation; but siich buildings are expensive to construct. 
they occupy much room, and the keeping of them in repair and tlie cieaii- 
ing of tlie Windows is a large item of expeuse. 

"ïhe purpose of uiy invention Is to provide a construction enabling build- 
ings to be bnilt of large size, so tliat a inannfacturing plant may, if desired, 
be included under a single roof and tbe diffleulties above noted avoided. 

"Instead of constructing tlie building with a flat roof or witli a roof hav- 
ing angular projections and valleys, as heretofore, the first of sueli construc- 
tions being necessarily limited in size and tlie second being objectionable not 
oiily for this reasoii, but also because it favors the lodginent of siiow and 
slush, I eniploy a séries of elevated traiisverse trusses and foriu tlie roof with 
a parallel séries of alternate surfaces at différent levels supported by said 
trnsses, the upper portions being prefevîihly supported by tlie upper cliords 
and the lower portions by the lower chords. I tlms afford between tlie ele- 
vated portions of the roof iutermediate spaces for the admission of light 
into the Inilkling." 

Each of the five claims of the patent differs slightly from the others. 
Complainants are content to stand on claims 1 and 3, v^^hich are as fol- 
lows : 

"1. A roof structure having a séries of trusses parallel with eaeli other, 
and alternate roof sui'faees at différent levels extending between tlie trusses 
and atfording iutermediate spaces for the admission of light ; substantially 
as descrihed." 

",'!. A roof structure having a séries of parallel trusses and alternate roof 
.surfaces at différent levels extendiug between the trusses and affordiug iu- 
termediate spaces for the admission of light, said roof surfaces being sup- 
ported by the upper and lower chords of the trusses respectively ; substantially 
as deseribed." 

The language of thèse claims is simple. Reading claim 1 we find 
that the roof structure shall hâve (1) a séries of trusses, (2) parallel 
with each other, (3) and alternate roof surfaces at diiïerent levels, 
(4) extending between the trusses. Claim 3 differs from claim 1, in 
that it locates the position of the alternate roof surfaces by providing 
for their stipport by the upper and lower chords of the trusses re- 
spectively. 

Before considering the défenses urged, it is well to note that over 
2,000,000 square feet of the Aiken roof structure hâve been used in 
the érection of buildings in Pennsylvania and other states. When any 
of such buildings were erected by Mr. Aiken in his lifetime, he would 
include the royalty in his engineering services. From other buildings 
where royalty was specifically provided for he received as royalty over 
$45,000. One or more of those buildings extended a distance of ap- 
proximately sixteen hundred feet. There appears to be no limit to 
the size of the buildings to which the patent may be applicable. The 
buildings hâve uniform light because of the opening or openings in 
each of the parallel trusses, and of course may hâve uniform ventila- 
tion. But the light and ventilation in one building may be différent 
from those in another, depending upon the différence in space between 
the upper and lower chords of the trusses used in the particular build- 

The défendant is using the structure shown in the Aiken patent. This 
is not denied. Of the numerous défenses set up in the answer, five 
only are urged against the bill, as foUows: (a) The subject-matter 
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is not patentable ; (b) is anticipated ; (c) is not invention ; (d) pat- 
entée was guilty of lâches ; and (e) structure not marked "patented," 
and no notice to défendant before suit. 

[1] 1. That the subject-matter of the patent is not within the acts 
of Congress is most strongly urged by the counsel for défendant. He 
insists that it is "purely and simply an architectural product or de- 
sign," and not within the classification expressed in section 4886, R. S. 
(U. S. Comp. St. 1901, p. 3382), viz.: 

"Auy new and U!<eful art, machine, manufacture, or composition of mat 
ter, or any new and useful improvements thereof." 

The first case cited m support of the position is American Disap- 
pearing Bed Co. v. Arnaelsteen, 182 Fed. 324, 105 C. C. A. 40. The 
patent in that case was for "apartment house with disappearing bed." 
By référence to the opinion of the court below (182 Fed. 326, 105 C. 
C. A. 40), it is found that the patent contained 13 claims, each of 9 
of them being for a building, each of 2 of them for an apartment 
house, one for an apartment, and one for a room. Each clearly re- 
lates to the domain of architecture. That does not appear the reason 
why the patent was deemed invalid, for the opinion of the Court of 
Appeals (182 Fed. 325, 105 C. C. A. 41) states that "many devices and 
many novel combinations of materials used in the construction of 
houses are within the protection of the patent laws." The reason ap- 
pears to hâve been that the classification of the statutes did not include 
the form "of a room in a house or of a recess in a room." 

The case of Fond du Lac Company v. May, 137 U. S. 395, U Sup. 
Ct. 98, 34 L. Ed. 714, is also relied upon by the défendant. The pat- 
ent in that case was for an "improvement in the construction of pris- 
ons." The patent was declared invalid not because the subject-matter 
was within the realm of architecture, but because there was found to 
be no patentable novelty. The Suprême Court (137 U. S. 404, U Sup. 
Ct. 101, 34 L. Ed. 714) say: 

"ïlie novel idea set forth in the patent is to interpose a grating between 
the jailer and the prisoners at every stage of opening or shutting a door." 

They found that the several éléments of the patented device were 
old and held that there was no patentable combination because the 
"mechanical opération and effect of the patented devices are the same 
whether there be a grating or other barrier or not." It appears that in 
the spécification of that patent the invention was called an invention 
of improvements "in the construction * * * of prisens." What 
the court said in référence to the classification of such a patent is re- 
lied upon by the défendant in the présent case. That the language was 
not intended to be décisive of the question then before the court plainly 
appears from the last sentence which we hâve italicized in the foUow- 
ing excerpt from the opinion: 

"In Jacobs v. Balier, 7 Wall. 295 [19 L. Ed. 200], suit was brought on foin- 
patents for 'improvements in the construction of prisons.' One was for a 
secret passage or guard chamber arouiid the outside of an iron-plate jail, 
and between the jail and the surrounding inclosure, constructed for the pur- 
pose of allowing the keeper to oversee and overhear the prisoners wlthovit 
their being conscious of his présence. Another was for improved iron walls 
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for Iron-platc jalls. Another was for an Improvement in joining the métal 
plates. Another -was for arranging iron-plate cells In jails. This court held 
that an improvement in ttie construction of a jail did not corne under the 
dénomination of a machine, or a manufacture, or a composition of matter ; 
and that it was doubtful whether it could be classed as an art. But, howcver 
this may 6e, the grating, in the présent case, cannot ôe considered as a part 
of a patentable mechanical combinatton." 

It is not surprising that the court should in Jacobs v. Baker, 7 Wall. 
295, 19 L. Ed. 200, be doubtful as to whether patents for improve- 
ments in jails were within the statute passed in pursuance of the con- 
stitutional provision giving Congress power "to promote the progress 
of science and useful arts," by securing to inventors the exclusive right 
to their discoveries. "Jails" is italicized in the opinion of Mr. Justice 
Grier in that case. His opinion was expressly left uncertain. The 
défense to the bill was invalidity by reason of prior use, which was 
sustained by the court below. It was assumed by counsel appearing 
in the Suprême Court that the matters of the patent were within the 
patent acts. That the same was assumed by the Suprême Court ap- 
pears from the following portion of their opinion (7 Wall, page 298, 
19 L. Ed. 200) : 

"But waiving ail thèse difficulties as hypercritical, and assuming the cor- 
rectness of the positions taken, that whatever is nelther a machine, nor a 
manufacture, nor a composition of matter, must (ex necessitate) be 'an art', 
that a jail is a thing 'made,' and that the patent is for the 'process of making 
it," let us examine the case as presented by the bill and answer." 

A careful considération of each of the above three cases leads to 
the conclusion that neither controls the issue raised by the défendant. 
The first case recognizes that many devices and combinations o* ma- 
terials used in the construction of buildings are within the protection 
of the law. At the same term of the Suprême Court when the second 
case was decided was also decided French v. Carter, 137 U. S. 239, 
11 Sup. Ct. 90, 34 L. Ed. 664, where a patent for an improvement in 
"roof for vaults, mausoleums and structures of a similar character," 
etc., was before the court, y et no doubt was exprès sed by any one as 
to the inclusion of the same within the laws. 

In Jackson v. Nagle (C. C.) 47 Fed. 703, a patent for "improvements 
in the metbod of illuminating basements," a patent for "iron and illu- 
minating stairs," and a patent for "improvements in the construction 
of buildings," were held valid. 

In Bufiington Iron Building Co. v. Eustis (C. C.) 65 F'ed. 92, the 
Circuit Court, and in 65 Fed. 804, 13 C. C. A. 143, the Court of Ap- 
peals, construed a patent "for improvements in iron-building construc- 
tion," and neither of the courts expressed doubt as to the inclusion of 
the subject-matter within the classification of the statute. It is signifi- 
cant also that patents hâve been issued from time to time for many 
years with subject-matters similar to those in the patent under con- 
sidération. Défendant bas produced in explanation of the prior art 
two United States patents, one for "construction of building," dated 
July 22, 1884, and one for "shed construction," dated February 9, 
1886. It must follow, therefore, that the patent laws embrace many 
things used in building construction. It does not follow that because 
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the thing is to be assemblée! and set up upon or to become a part of 
the building that the protection of the law is lost to the inventer. 
There seems no more reason to classify as a manufacture a heating 
structure or a lighting structure or a ventilating structure, each of 
which varies to some extent according to the demands of the architect, 
than there is to give the same classification to a roof structure. That 
it is erected in situ does not appear to be particular. The sarcophagus 
monument described in Crier v. Innés (C. C.) 160 Fed. 103, was held to 
be a manufacture by the Court of Appeals in 170 Fed. 324, 95 C. C. 
A. 508. In Johnson v. Johnston (C. C.) 60 Fed. 618, Judge Acheson 
says : 

"The tenu 'manufacture,' as used in the patent law, has a very comprehen- 
sive sensé, embraclng whatever is made by tlie art or industry of man, not 
being a niaclilne, a composition of matter, or a design." 

That being a correct statement of the \aw, it follows that the sub- 
ject-matter of the patent in suit is patentable. 

[2] 2. The défense of anticipation is not supported by évidence to 
sustain it. The answer sets up 16 United States patents, 7 British 
patents, and 1 German patent, ail of which are alleged to hâve antici- 
pated the Aiken patent to some extent. It also mentions definitely 6 
pviblications which are alleged to bave disclosed the Aiken roof struc- 
ture. It avers (giving names) that some 26 persons and corporations 
were users of the roof structure for more than two years prior to 
Aiken's application for the patent. It would be futile to treat sep- 
arately even such of the many alleged anticipations as were empha- 
sized in the proof. What Mr. Aiken stated in that portion of his 
spécification above quoted is found to be true from the évidence. In 
view of the testimony, it was perhaps too concise, in that it omitted 
référence to a form of construction of large buildings in which open- 
ings are made in the roof structure, which openings are covered by 
the érection tipon the roof structure of cabins or other forms of con- 
struction whereby light and ventilation are aflrorded. Défendant most 
strongly insists that the roof of the Union Station at St. Louis and the 
roof of the South Terminal Station at Boston are complète anticipa- 
tions of the Aiken patent. They are both of the cabin type. Emil 
Swensson, whose practical as well as professional expérience makes 
his opinion valuable, points out that the Aiken roof has lighting facili- 
ties depressed in contradistinction to the others which bave thera raised. 

3. The third défense to be considered is "that the patent in suit 
does not involve the exercise of the inventive faculty, and is but the 
exercise of mère mechanical skill." This cannot be sustained. It is 
true that the patent discloses what appears to be a simple structure. 
Yet prior to Aiken's invention engineers and builders had been en- 
deavoring for years to reach the end he attained. His step was not 
a mère advance in the direction in which others were moving. It was 
the final step which reached the end desired. His roof structure was 
not obvious to one skilled in the art of steel construction, else why 
was it not disclosed before? This is peculiarly pertinent when con- 
sidération is given to its utility, to the demand for it, and to the fact 
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of comftion knowledge that steel construction has been in use in large 
buildings for over 20 years. 

[3] 4. The défense of lâches is not sustained. Aiken filed his ap- 
plication September 5, 1902. As early as March 30, 1901, he had pvo- 
cured drawings to be made disclosing his invention, and had made a 
contract with the Sharon Steel Com]5any for their use of his roof struc- 
ture. The évidence justifies the finding that the drawings for the 
Sharon Steel Company's plant were in the hands of defendant's em- 
ployés on or before that date. The défendant began the érection of 
one of its buildings in or about November of 1901. It used and com- 
pleted a roof structure which infringes the Aiken patent in or about 
May, 1902. This use vvas at Leetsdale, some miles from Mr. Aiken's 
home and place of business. There is no évidence that Mr. Aiken 
knew of this act of infringement prior to September, 1908. He then 
charges infringement, and demands settlement and payment of roy- 
alty. He died December, 1908. The présent plaintifïs did not acquire 
title until 1910. Mr. Aiken's administrator and the plaintiffs from 
time to time to the time of bringing this suit had negotiations with 
the défendant looking to settlement of royalties. There does not ap- 
pear to hâve been such négligent failure on the part of plaintiffs or 
their predecessors in title to assert their right as would bar them f roni 
bringing this action. Nor does it appear that the delay has been prej- 
udicial to défendant. 

5. The défense of want of notice is equally untenable, in view of 
the correspondence and negotiations between the parties. 

It follows that the patent is valid, and that claims 1 and 3 are in- 
fringed. Let a decree be drawn in accordance with this opinion. 



REECE FOLDING MACH. CO. v. KARL & WILSON (tliree cases). 

REECE FOLDING MACH. CO. et al. v. SAMB (five cases). 

(District Court, N. D. yew Yorlc. May 24, 1913.) 

Nos. 61-GS. 

Pate:>jts (§ 328*)— Suit for Infringement — Pkeliminart Iîcjunctio?î. 

ïhe Reece patent, Xo. 972,916, the Doiiiiiand,y patents, Xos. 901,317 and 
924,151, and the Feuwicl': patent, îv'o. (iOG,52S, ail relatiii,tf to machines for 
folding and pressing hlauks for colhirs and cufl's, held infringed, on a 
motion for preliminary iii,junction, by machines pateuted and installed in 
Its plant by défendant, and an innniction granted restraining défendant 
from makiiig or selling infringing machines or installing additional iu- 
fringiug machines in its factory ; it being u licensee of complaiuaut and 
having covenanted in its contract not to iufringe or coiitest the validity of 
complainant's patents. 

In Equity. Three suits by the Reece Folding Machine Company 
and five suits by the Reece Fclding Machine Company and others, ail 
against Earl & Wilson, a corporation. On motion for preliminary in- 
junction. Limited injunction granted. 

•For oUier cases see sanie topic & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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Rogers, Kennedy & Campbell, of New York City (Livingston Gif- 
ford and Donald Campbell, both of New York City, of counsel), for 
complainants. 

Kerr, Page, Cooper & Hayward, of New York City (Thomas B. 
Kerr and Drury W. Cooper, both of New York City, of counsel), for 
défendant. 

RAY, District Judge. Ordinarily this court is strongly disinclined 
to grant an injunction pendente lite in a patent case, where the patent 
or patents in suit hâve not been adjudicated, and in some cases where 
it has been. But in this case, after a careful study of the patents in 
suit and the patents set up by défendant, as well as his alleged infring- 
ing machine, I am led to the conclusion that inf ringement is so clearly 
shown that the injunction ought to issue to the extent hereinafter in- 
dicated. It is not improbable that the défendant, a licensee of the 
complainant, in order to secure a patent of his own and a noninf ring- 
ing machine, has improved on the devices of the complainant. De- 
f endant's counsel says : 

"Defendant'.s machine is markeclly superlor to complalnaut's machine. It 
requlres less repair and attention, has fewer parts, is stronger and simpler in 
design and construction, has 10 per cent, greater output, and the output is 
more uniform and requlres less subséquent manipulation." 

Ail this may be true, and infringement exist. I find it impossible 
within reasonable limits and without the aid of drawings to give a de- 
scription of the mechanism and parts involved in this litigation, and 
hence content myself with stating conclusions. 

We hâve nine suits between the same parties ; each allèges infringe- 
ment, and seeks an injunction and an accounting. Défendant is licen- 
see, and as such is operating licensed machines made by complainant 
under the patents alleged to be infringed. In its license agreement 
with complainant, défendant covenanted not to infringe or contest the 
patents in suit. While accepting and enjoying benefàts under this li- 
cense agreement, and in the face of its covenant therein not to infringe 
or contest the validity of the patents mentioned therein, it makes and 
puts in opération in its own plant, in compétition with the licensed ma- 
chine and for the purpose of superseding and displacing it, an infring- 
ing machine. Whether this négative covenant may, under the circum- 
stances, be specifically enforced or not (as to which see American Spe- 
cialty Co. V. Enamelling Co.. 176 Fed. 557, 100 C. C. A. 193, Standard 
Co. V. Typewriter Co., 181 Fed. 500, 104 C. C. A. 248, Pope Co. v. 
Owslev [C. C] 27 Fed. 100, U. S. v. Harvey Steel Co., 196 U. S. 
310, 25 Sup. Ct. 240, 49 L. Ed. 492, and Pope Mfg. Co. v. Gormully, 
144 U. S. 224, 12 Sup. Ct. 632, 36 h. Ed. 414), hère is an equity in 
favor of this complainant, and in any event, the défendant having rec- 
ognized the validity of the patents alleged to be infringed and taken 
a license thereunder and covenanted not to infringe or contest the va- 
lidity of the patents, it ought to be held to its covenant, infringement 
appearing on the showing made, until it clearly appears that complain- 
ant's patents are void or that, properly construed and limited, there is 
no infringement. 
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The patents sued upon are: Suit No. 61, Fenwick patent, No. 606,- 
528; suit No. 62, Dixon patent, No. 694,844; suit No. 63, Reece pat- 
ent, No. 972,916; suits Nos. 64, 65, 66, 67, and 68, Dorniandy patents. 
No. 714,787, No. 904,317, No. 918,023, No. 924,151, and No. 935,- 
783, respectively. (The other suit, No. 69, is on the license contracts 
referred to.) 

Thèse patents relate to the art of folding and pressing blanks for 
collars and cuffs preparatory to sewing-, and this art bas had at least 
three periods : First. Sewing and then turning inside out and pressing 
by hand; and during that time Boxley, No. 199,615, and Norris, Nos. 
502,678 and 520,535, were issued. McKinney and Norris appHed for 
patents between 1877 and 1891. Second. Hand-operated apparatus, 
when the Fine patent, No. 645,871, first came into notice. Third. Au- 
tomatic machines, when the Reece patent. No. 972,916, and the Dor- 
mandy patents. No. 924,151 and others, came to the fore. As to the 
Boxley and Norris patents, see United Shirt & C. Co. v. Beattie, 149 
Fed. 736, vvhere the vahdity and infringement of the Fine patent were 
in question, and the patent was sustained. 

It is a great step in advance as a time and expense saver to trans- 
form a hand-operated folding machine into one operative and operated 
by some other power, leaving the operator free to sélect, arrange, and 
place the blanks ; the machine moving with rapidity and certainty and 
doing the rest. It is true that botli Boxley and Norris, in stage 1 of 
ihis art — that is, back in 1877 and 188-4 — attempted to apply power to 
their machines, but the efforts were a failure. 

I am of opinion that the Reece patent. No. 972,916, as to claim 4, 
and Dormandy patent, No. 904,317, and Dormandy patent, No. 924,- 
151 , ail in suit, are not onlv valid, but infringed by the défendant; No. 
<>24.151, as to claims 7, 24, 40, 43. and 49, and No. 904,317, as to 
claims 10 and 15. The Fenwick patent. No. 606,528, daim 52, is also 
clearly infringed by défendant. I will not take time or space hère to 
compare the claims of thèse patents with the corresponding claims of 
defendant's patent or the corresponding parts of defendant's machine. 
In comparing defendant's application with the claims of the patents in 
suit, we are impressed with the fact that défendant describes and is 
claiming the same things already patented, and when we read the his- 
lory of defendant's structure we are impressed that the complainant's 
structure was foUowed or imitated, with such changes as it was 
thought might avoid infringement. I am not to be understood as in- 
timating that defendant's machine does not, in the combination, dis- 
close an improved machine and a patentable invention; but in doing 
what bas been donc the inventor bas appropriated inventions belong- 
ing to the complainant, and hence bas infringed. 

It has been urged that the complainant was guilty of lâches in noti- 
fying défendant of its claim that defendant's device or machine was 
an infringement, or claimed to be such, and therefore should be denied 
relief. On ail the facts I do not think this contention is sustained. It 
is possible that such évidence will be produced on the final hearing 
that the court will be convinced infringement is not made out. The de- 
fendant is not, it seems, a maker or vender of thèse infringing ma- 
chines. 
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I think, therefore, the injunction pendente lite should run against the 
following acts: Défendant should be enjoined and restrained from: 

1. Making or selling, or causing to be made or sold, any of the in- 
f ringing machines. 

2. From placing or using any of the infringing machines outside its 
own factory. 

3. From introducing into or using in its own factory any of the in- 
fringing machines net placed and in use there when thèse suits were 
commenced. 

4. As a condition of continuing the use of the infringing machines, 
installed when thèse suits were commenced, the défendant should file 
a statement under oath of the number of such machines installed when 
suits were commenced, and the number, if any, installed since, and 
from month to month the number thereof kept in opération. I do not 
feel justified at this time in granting any injunctive relief which would 
otherwise operate to compel spécifie performance of the license agree- 
ments referred to. 

So ordered. 



BEECE FOLDING MACH. CO. v. BARL & "WTLSON. 

(District Court, N. D. New York. May 24, 1913.) 

No. 69. 

Injunction (§ 58*) — Gbounds — Breach of Costbact — Adéquate Remedy 
AT Law. 

Complalnant leased to défendant for use In its factory a number of 
machines covered by a large number of patents, under a lloense contract 
to continue durlng the term of the patents, unless sooner termlnated by 
défendant on notice. In such contract défendant covenanted not to in- 
frlnge any of the patents nor contest their valldlty or complainant's ti- 
tle thereto. Jieid, that complalnant could malntain a suit in equity to 
restraln défendant from violating Its covenant by making and installing 
machines of Its own, whlcli admlttedly infringed a number of complain- 
ant's patents, and to recover damages for whlch would require a mul- 
tlplicity of actions at law. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 111-113 ; Dec. 
Dig. § 58.*] 

In Equity. Suit by the Reece Folding Machine Company against 
Earl & Wilson, a corporation. On demurrer to bill of complaint, which 
seeks to restrain by injunction the défendant from violating the terms 
and conditions of two certain leases and licenses for the use of certain 
patented folding machines. Demurrer overruled. 

Rogers, Kennedy & Campbell, of New York City (Làvingston Gififord 
and Donald Campbell, both of New York City, of counsel), for com- 
plalnant. 

Kerr, Page, Cooper & Hayward, of New York City (Thomas B. 
Kerr and Drury W. Cooper, both of New York City, of counsel), for 
défendant. 

RAY, District Judge. The complainant, Reece Folding Machine 
Company, is a corporation of the state of Massachusetts engaged in the 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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business of manufacturing and leasing automatic machines for in- 
folding edges of cloth blanks for collars, cuffs, and shirt bosoms. The 
défendant, Earl & Wilson, is a corporation of the state of New York, 
engaged in the manufacture and sale of collars, cuffs, and shirts in 
the city of Troy, N. Y. 

Prior to March 12, 1910, the Reece Folding Machine Company had 
secured United States letters patent for 30 or more alleged inventions 
relating to automatic machines for infolding cloth blanks for collars, 
cuffs, and shirt bosoms. March 12, 1910, the Reece Company entered 
into a lease, license, and agreement whereby it leased and licensed 
to the Earl & Wilson company 31 spécifie collar band machines, and 
on the 7th day of April, 1910, the said Reece Company entered into 
another lease and license agreement whereby it leased and licensed to 
said Earl & Wilson 16 specified collar top machines. Each of thèse 
leases spécifies by number ail the patents relating to this art owned 
by the Reece Company, and each spécifies by number the machines 
leased thereby. The lessor specifically agrées to keep and perform 
ail the conditions of the lease and license, and spécifies the considéra- 
tion to be paid as rent for the machines, which considération to be 
paid is measured by the work donc on each machine. The third clause 
or subdivision of each of thèse leases or license agreements provides 
as follows : 

'•(.'!) ïlie lessee sliall iiot in any way violate or infiinge or contest tlie 
valldity of any of tlie patents under which he Is lierehy licensed, or the suffi- 
C'iency of their spécifications, or the validity of the tltle of the lessor to the 
said patents or any «f theni." 

By subdivision 8 it is provided that in case the lessee shall cease 
to do business, or shall désire to terminate the lease and license, the 
lessor will cancel same on surrender of the machines in good condi- 
tion. By paragraph 7 of such lease or agreement it is provided that 
the machines are to remain the sole and exclusive property of the 
lessor and that — 

"if tlie lessee at any time refuses or neslects to perform or violâtes any of 
rhe coiiditions or covenants of this or any other lease or license now or liere- 
after existins betweeu tho parties hcreto, the lessor shall hâve the right to 
terminate this and any and ail other leases and lioenses then existing be- 
tween the parties hereto hy giviiig written notice that it has elected so to 
do," etc. 

Thèse leased machines were delivered to Earl & Wilson, which cor- 
poration has used them ever since and is now using them. The de- 
fendant has paid the considération. After the exécution of thèse 
leases the défendant corporation, Earl & Wilson, caused to be con- 
structed a machine for the infolding of collars, cuft's, etc., for which it 
obtained United States letters patent, and the défendant has con- 
structed at least 21 of thèse machines and is now using them in its 
factory at Troy, N. Y., side by side with the said leased machines, and 
has thereby not ouly largely extended and increased its business, but 
has made it unnecessary, as incidental to this increase of business, to 
lease more machines of the complainant' manufacture. 

The complainant allèges that thèse machines so constructed by the 
défendant and put in its factory at Troy, N. Y., infringe at least 
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eight of its patents above referred to and specified in the said leases 
and license agreements, and that the complainant by reason of said 
infringement is greatly damaged and injured, and in appropriate lan- 
guage that défendant threatens to continue such violation of the afore- 
said license agreements, and that it has and vvill sufifer large damages 
and in jury and large losses of profits and royalties, and that such vio- 
lations of such leases or license agreements vvill occasion irréparable 
damage to the complainant and its business by the example and en- 
couragement set to other lessees to violate their leases and to other 
manufacturers to infringe the said patents, and that such damages 
would be incapable of adéquate measurement, and that unless the 
said violations of the said leases and licenses by such infringements 
of the patents is enjoined by the court the complainant wiîl sufifer 
great and interminable in jury, and be put to the expense and trouble 
of a multiplicity of successive and numerous suits at law for recovery 
from the said défendant of the damages occasioned by the unlawful 
acts alleged. In short, the complainant allèges a violation of thèse 
leases and license agreements by infringement of the patents and the 
use of an infringing machine made by the défendant, and also allèges 
as a ground for injunctive relief that such relief is necessary to pre- 
vent a resort to a great number or multiplicity of actions at law, and 
also that the damages sustained are and will be incapable of adéquate 
measurement. 

To this bill of complaint the défendant interposes a demurrer on 
the grounds: (1) That the facts stated do not show such a cause of 
action as entitles the complainant to injunctive relief ; and (2) that it 
appears on the complainant's own showing that it has full, complète, 
and adéquate remedy at law. 

It goes without saying that if the complaint shows on its face that 
a multiplicity of actions will be unnecessary, and that the complainant 
has full, complète, and adéquate remedy at law for the injuries com- 
plained of, the action cannot be sustained as one in equity for in- 
junctive relief. Nothing is better settled than that contracts will not 
be enforced by injunction when the injured party has full, complète, 
and adéquate remedy at law for the breach thereof. 

To make out a cause of action, the complainant will be compelled 
to prove that the défendant has violated subdivision 3 of thèse leases 
by infringing one or more of the patents specified therein. By the 
terms of thèse leases or license agreements, same are to run during the 
life of ail the patents, to wit, for the term of 17 years. 

Whether the défendant infringes one or more of the complainant's 
patents specified in the lease, it has the right at any time to end the 
lease and agreement by returning the machines to the Boston office of 
complainant in good condition, on payment of ail sums earned by such 
machines up to that time, on giving the notice required. If the de- 
fendant infringes one or more of thèse patents, the complainant may 
bring and maintain an action at law to recover damages for such in- 
fringement, or the complainant may bring an action in equity for an 
injunction restraining such infringement, and as incidental thereto 
ask and hâve an accounting for damages and profits. 
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Under clause 3 of thèse leases or license agreements Earl & Wilson 
assumed no greater obligation to the complainant than they were al- 
ready under in so far as infringement of the patents is concerned. 
License or no license, agreement or no agreement, the law imposes 
upon Earl & Wilson the obligation not to infringe either of the pat- 
ents mentioned. Clause 3 goes further than this, and binds Earl & 
Wilson not to contest the validity of either of said patents, or the 
sufficiency of their spécifications, or the validity of the title of the 
Reece Company thereto. There is no charge in the bill of complaint 
in this suit that any action or suit has been brought for infringement 
of either of said patents, and that the défendant is violating the agree- 
ment by contesting the validity of either of said patents or the suffi- 
ciency of their spécifications or the validity of the lessor's title thereto. 
The lessor seeks in this action to restrain the lessee f rom violating 
a négative covenant that he will not infringe certain patents under and 
in accordance with which the complainant has made certain machines, 
which machines hâve been leased to the défendant, the licensee, and 
which licensee is novv using them under and pursuant to the lease or 
license. 

If this suit can be maintained, and if clause 3 is binding, then on 
the trial, when it appears, if it does appear, that the défendant is in- 
fringing either of said patents under which it has licensed the défend- 
ant, the défendant will be precluded from contesting the validity of 
such patent, or the sufficiency of the spécifications thereof, or the title 
of the lessor of such patent. 

The demurrer admits the infringement of eight United States let- 
ters patent, which défendant has agreed not to infringe and the valid- 
ity of which it has agreed not to contest. The considération was a 
license to use the machines made under thèse patents and which license 
is in force, and the défendant is using the machines under the license. 
Why is not this a case for injunctive relief? Infringement is con- 
ceded. The letters patent are presumed to be valid in the first place, 
and défendant, so long as it opérâtes under the licenses, has agreed 
not to contest the validity of the patents or the sufficiency of the spéc- 
ifications. Must the complainant be driven to eight separate actions 
to restrain thèse infringements, or may it be done in one action? It 
is true that ordinarily courts will not interfère by injunction to en- 
force contracts. But there are many cases where this is done, and 
should be done. In General Electric Company v. Westinghouse Elec- 
tric Company (C. C.) 151 Fed. 664, this court considered this subject, 
with the aid of most able counsel on each side, and I cannot add any- 
thing of value to the discussion there presented. I think the court 
has power to grant injunctive relief in such a case as this, if the proofs 
sustain the allégations. 

The demurrer is overruled, but défendant may answer in 30 days. 
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In re DOYLE et aL 

(District Court, E. D. Pennsylvanla. May 16, 1013.) 

No. 4,565. 

1. Bankrtjptcy (§ 143*)— RioiiT Passing to Trustée — Liquob License — Re- 

NEWAL. 

Where the bankrupt possessed a liquor llcense, the right to which for 
the current year was sold as a part of the banknipt's estate, but at the 
time of the adjudication no application for renewal thereof had been 
filed, the bankrupt's rlght to a renewal did not pass as a part of the 
bankrupt's estate, and he could not therefore be required to join with a 
purchaser of the balance of the current license in an application to the 
State authorities for a renewal thereof to such purchaser. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |i 194, 201, 
202, 213-217, 223, 224; Dec. Dig. § 143.*] 

2. Courts (§ 367*)— State Laws as Rules of Décision in Fedebal Courts — 

RULES OF PBOPEBTY. 

Questions affecting title to property which is created under a state 
statu te must be construed in accordance with the rules of property es- 
tablished by the décisions of the state courts, in administering such prop- 
erty as a part of the estate of the owner in bankruptcy. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. § 367.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of John 
F. Doyle and another, individually and as partners trading under the 
name of John F. Doyle & Son. On rule to show cause why the bank- 
rupts should not be punished for contempt in refusing to join in a 
pétition for the renewal of a liquor license to a transférée of the old 
license under a sale thereof by the bankrupt's receiver. Referee's 
order directing the bankrupt to join in such pétition denied. Proceed- 
ings discharged. 

The following is the opinion herein of Richard S. Hunter, Référée 
in Bankruptcy; 

The bankrupt was adjudicated on the 29th day of January, 1913, and a 
receiver appolnted on October 18, 1912. The receiver, on March 31, 1013,^ 
sold to Francis A. Canuso the retail liquor license of the bankrupts for the 
preœlses at the southeast corner of Second and South streets, Philadelphia, 
for the term endlng May 31, 1913, together with the retail liquor license for 
the premises for the term beginning June 1, 1913. This sale was duly con- 
firrued by the court on April 2, 1913. To secure a transfer of this license 
to the purchaser it became necessary that the bankrupts should join in 
the application to the court of quarter sessions, and to file with the clerk 
of that court a pétition praying for the transfer of the licenses. This the 
bankrupts refused to do, and the receiver took a rule upon them to show 
cause why they should not so join in the application. A hearing was had. 
The référée made the rule absolute, and ordered the bankrupts to join in the 
prayer of the petltioner. The bankrupts refused to join in the said péti- 
tion as to the license for the term beginning June 1, 1913, on the ground 
that this license was in the nature of after-acquired property, and dld not 
pass to the receiver in bankruptcy. In support of this proposition his coun- 
sel cited Whitlock's Appeal, 39 Pa. Super. Ct. 34, where the court held that a 
license granted after an adjudication in bankruptcy belonged to the bank- 
rupt personally, and not to the receiver ; the appellant havlng been adjudi- 
cated a bankrupt 17 days before the license for the year in question was in 
existence. 

'For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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TMs case was considered in tlie United States District Court in the Mat- 
ter of Wiesel & Knaup, 23 Am. Baiilcr. Eep. 59, 17i5 î'ed. 718, in a case 
where the pétition for a renewal of tlie license liad lieen filed in ttie court 
of quarter sessions by tlie alleged banlirupt in Marcli, 1909, for the license 
year beginning June 1, 1009. The bankruptcy proceedings were instituted 
against Wiesel & Knaup on April 2, 1909, and on April 5th a receiver was 
appolnted and qualified. ïhe renewal was granted on April 30, 1909, and 
before June Ist of that year the receiver paid the license fee. The license 
was duly advertlsed and sold at public sale on October, 1909, as an asset 
of the bankrupt estate, for the suni of $3,000. ïhe sale was approved by 
the District Court, and the receiver presented his pétition in the court of 
quarter sessions for a transfer to the purchaser. Wiesel & Knaup refused 
to ald the receiver in securing a transfer, claiming that the license, having 
been grantod subséquent to the institution of bankruptcy proceedings against 
them, did not beeonie part of the estate passing into the hands of the re- 
ceiver. Under thèse facts, Judge Holland held that the right to apply for 
a renewal of a licpior license was an asset which passed to the trustée in 
bankruptcy, quotiug therefor In re Fisher, 1 Am. Rankr. Eep. 557, afflrmed 
in 3 Am. Bankr. Eep. 406, 98 Fed. 89; In re Brodbine (D. 0.) 2 Aui. 
Bankr. Eep. 53, 93 Fed. 643; In re Becker (D. C.) 3 Am. Bankr. Eep. 412, 
98 Fed. 407. He decided that, when a pétition in bankruptcy was flled. the 
old license and the application for a renewal then on flle, together with what- 
ever riglits and privilèges the bankrupt had to a renewal by reason of the 
possession of the old license in question, passed as an asset to the bankrupt's 
estate; that, as tliis license had been advercised and sold by the receiver, 
it Iseeauie tlie duty of the liankrupt to assist the receiver in securing a trans- 
fer to the purchaser; and that thoy were compellable so to do by a summary 
order of court. 

Exaniining the case of Whitlock's Appeal, supra, Judge Holland distin- 
guLshed this case, l)ecause there the court refused to trausfer the license be- 
cause the petitioner for the transfer "did not présent sufflcient reasons in 
his pétition to warrant the court In making the transfer." The bankrupts 
were directed to give tlie necessary assistance in accordance with the above 
opinion. The référée cannot doubt that this décision rules the présent case, 
jind is one which he should follow. He therefore inakes the foUowing order : 

And now, to wit, April 18, 1913, after heariug argument in the matter of 
the pétition of George J. Schuiidheiser, tlie receiver herein, for a rule upon 
said bankrupts to show cause why they should not flle forthwith with the 
clerk of the court of (piarter sessions of Philadelphia county a pétition pray- 
ing the judges of the court of quarter sessions of Philadelphia county, sitting 
as a license court, to transfer to one Francis A. Canuso tlie retail llquor li- 
censes for the promises at the southeast corner of Second and South streets, 
in the Fourth ward of the city of Philadelphia, for the term ending May 
31, 1913, and for the terni beginning June 1, 1913, and to show cause why 
they should not in ail other respects render whatever assistance they can 
to secure the transfer of said license to said Francis A. Canuso, is made 
absolute. And it is further ordered that said pétition be submltted to tlie 
référée for his approval, and be flled with the clerk of the court of quarter 
sessions of Philadelphia county on or before 2 o'clock p. m. on zipril 21, 
1913, and that said bankrupts appear at the office of the référée. No. 30S 
Walnut Street, on April 22, 1913, at 10 o'clock a. m. to report whether or 
not the pétition as aforesaid had been filed as herein directed. 

Otto Wolff, Jr., of Philadelphia, Pa., for receiver. 
Michael Francis Doyle, of Philadelphia, Pa., for bankrupt. 

THOMPSON, District Judge. The question is whether, the péti- 
tion for renewal of the license having been filed after the adjudication 
in bankruptcy, the license granted upon that pétition is after-acquired 
property, which does not pass as part of the bankrupt estate. 

[1] Judge Holland decided in the Case of Wiesel & Knaup, 23 Am. 
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lîaiîkr. Rep. 59, 173 Fed. 718, that the right of a bankrupt to apply for 
resiewal of his license is an asset which passes to his trustée, and that, 
where ttie application was filed prior to adjudication, the rights under 
such application passed to the trustée in bankruptcy. I think the case 
at bar may be readily distinguished from that case. At the time of 
adjudication no application for renewal of the license had been filed. 
Applications of the receiver, the purchaser, and the bankrupt were 
subsequently filed, and a license for the year beginning June 1, 1913, 
was, upon considération of pétitions of ail parties, granted by the court 
of quarter sessions to the bankrupt. If the right to apply for a license 
had matured by the filing of an application prior to adjudication, the 
case wouid come within the rule in the Case of Wiesel & Knaup, supra. 

In Buck's Estate, 185 Pa. 57, 39 Atl. 821, 64 Am. St. Rep. 816, it 
was held by Mr. Chief Justice Fell that a license to sell liquor is a 
Personal privilège, which at the death of the licensee does not go to 
his représentatives, and is not an asset of his estate. And in Whit- 
lock's License, 39 Pa. Super. Ct. 34, distinguished by Judge Holland 
from the Wiesel Case, it was held that a liquor license granted to a 
person after he has been adjudicated a bankrupt belongs to him per- 
sonally, and not to his receiver in bankruptcy, and that the receiver 
has no right to sell such license as an asset of the bankrupt's estate. 

In the présent case the receiver, after adjudication, applied for a 
renewal of the license, which application was refused by the quarter 
sessions court. Whatever inchoate rights existed prior to the adjudi- 
cation and passed out of the bankrupt at the time of his adjudication 
were in the nature of a personal privilège. If the hcense court had 
seen fit to confer this privilège upon the receiver of the bankrupt 
estate, it would hâve been within its discrétion to do so. The action 
of the court of quarter sessions in granting the license to the bank- 
rupt vested the personal privilège arising under the license in the bank- 
rupt as of the time the license was granted. 

[2] Questions affecting title to property which is created under a 
State statute must be construed in accordance with the rules of prop- 
erty established by the décisions of the state courts. Smith Type- 
writer Co. v. Alleman, 199 Fed. 1. 117 C. C. A. 577; Burgess v. Selig- 
man, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359. The conclusion is 
inévitable to my mind that, under the rule of property established by 
the décisions of the state courts, the property in the license vested in 
the bankrupt, and it was, therefore, after-acquired property, and be- 
longs to the licensee, and is no part of the bankrupt estate. 

The order of the référée is therefore reversed, and the rule upon 
the bankrupt discharged. 

In re BACON. 

(District Court, W. D. New York. April 5, 1913.) 

Bankruptct (§ 408*) — Disoharge — Concealment or Assets. 

Bankrupt, having long been engaged in stock transactions on his own 
account, sold certain stocks, receiving in payment a certificate of deposit 
for the priée. He purctiased otlier shares of the same stock in his own 



•For other cases see same topic & § numbbe in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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name, for which he pald the money realized on previous sales. Later he 
sold certaiu shares and used the purchase price to reduce a mortgage 
on hls property, and finally, realizlng that bankruptcy was imminent, 
closed ont bis pendlng stock transactions and requested hls brokers to 
transfer the account to the name of hls wife, vThereupon a check drawn 
by the brokers for a sum realized on the sales of stock, together with 
various certlflcates of shares, was received by hlm just prior to bank- 
ruptcy and not accounted for. He testlfled that thèse various stock trans- 
actions, though conducted in his name, were in reallty the transactions 
of his wife, and that he acted as her agent. Held, that such facts were 
sufflclent to show that the omission of the property from his sehedules 
had been with a fraudulent intention to conceal it, and that he was there- 
fore not entitled to a discharge because of concealment of assets, in 
violation of Bankr. Act July 1, 1898, c. 541, § 29b, 30 Stat. 554 (U. S. 
Comp. St. 1901, p. 3433). 

IBd. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 732-736, 
759, 762, 763 ; Dec. Dig. § 408.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Fran- 
cis Bacon. On spécifications of objection to the bankrupt's discharge. 
Denied. 

See, aiso, 196 Fed. 986. 

Charles E. Opdyke, of Waterloo, N. Y., for bankrupt. 
George E. Zartman, of Waterloo, N. Y., for objecting créditer, 

HAZEL, District Judge. The spécial master sustained the specifî' 
cation of objection to the discharge of the bankrupt on the single 
ground : 

"That the said bankrupt knowlngly and fraudulently concealed from his 
trustée property belonging to hls estate in bankruptcy, conslsting of a check 
bearing date April 8, 1904, drawn by Haven & Clément upon the Manhattan 
Company of New York to the order of the bankrupt for the sum of $2,503.69, 
a certificate of 100 shares of the common stock of the Southern Rallway in- 
dorsed to the bankrupt, and two certlflcates, of 100 shares each, of the com- 
mon stock of the United States Steel Corporation, indorsed to the bankrupt." 

He assigned as a reason for his conclusion that from prior opinions 
and décisions in this bankruptcy proceeding he deduced that prac- 
tically the same issue was previously involved, and accordingly deemed 
himself compelled to find that the bankrupt knowingly and fraudu- , 
lently concealed from his trustée the said property. Without having 
made an independent examination of the évidence, I am not disposed 
to attach as much importance to the prior décisions as does the spé- 
cial master. 

The discharge of the bankrupt can be denied only in case it is 
proven that he has knowingly and fraudulently concealed property to 
which his trustée is entitled for the benefit of his creditors. While, 
on reading the décision of the Circuit Court of Appeals in Re Bacon, 
20 Am. Bankr. Rep. 107, 159 Fed. 424, 86 C. C. A. 404, it is sup- 
posable that there was an honest différence of opinion as to the fact 
of ownership of the property in question, yet the évidence adduced 
before Référée Hawley in its entirety shows, I think, that the bankrupt 
could not possibly hâve labored under mistaken belief in relation 
thereto. The material facts are that long prior to the bankruptcy the 

•For other cases see same toplc &. § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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bankrupt engaged in stock transactions on his own account, and that 
originally he bought 200 shares of stock of the Southern Railway, or 
such stock was purchased for him by the First National Bank, which 
he later sold, receiving in payment a certiiicate of deposit for the pur- 
chase price. Afterwards he bought 100 shares of stock of the same 
railway company in his own name, which were delivered to him, and 
for which he paid out of money realized on previous sales of stock. 
Later he sold the 100 shares and used the purchase price to reduce the 
amount due upon a mortgage on his property. The évidence shows 
that there were other stock transactions in his name, purchased with 
money realized on prior transactions. Finally, when bankruptcy be- 
came imminent, he closed out his pending stock transactions and re- 
quested his brokers to transfer the account to the name of his wife. 
A check drawn by Haven & Clément for the sum of $2,503.69, real- 
ized on the sales of stocks, together with varions certificates of shares, 
was received by him just prior to his bankruptcy. 

He testified before the référée that thèse varions stock transactions, 
though conducted in his name, were in reality the transactions of his 
wife, and that he had acted as her agent. I hâve carefully considered 
his testimony and that of his wife on this point, and I feel constrained 
to conclude that the référée before whom this issue was tried out 
was right in deciding that such property was omitted from the 
schedule with the fraudulent intention of concealing it. His re- 
quest to his brokers to transfer the account to the name of his wife, 
and his subséquent acts of concealment, establish, I think, a case under 
section 29b of the Bankruptcy Act. There was a sharp conflict of 
fact at the hearing before Référée Hawley to détermine the title to 
the property ; but, as already indicated, there is much évidence to sup- 
port the conclusion that there was a concealment of said property 
knowingly and fraudulently made. It is true that the asserted adverse 
claim of Mrs. Bacon, supported by the testimony of the bankrupt, 
might ordinarily lead to the assumption that her claim of ownership 
of the stock was not entirely without merit. Nevertheless, without 
analyzing the coni^icting évidence, I think it is shown that the bank- 
rupt failed to disclose his stock transactions in his schedule, or to 
claim ownership therein, because he wished to save as much from his 
financial wreck as possible. Adjudications abound which hold that a 
bankrupt, who fraudulently conceals any of his property within four 
months of filing the pétition in bankruptcy, is not entitled to a dis- 
charge, and that such concealment need be shown only by a fair pré- 
pondérance of the évidence. In re Guilbert (D. C.) 22 Am. Bankr. 
Rep. 221, 169 Fed. 149; In re Nelson (D. C.) 23 Am. Bankr. Rep. 
Z7, 179 Fed. 320; In re James (D. C.) 23 Am. Bankr. Rep. 703, 175 
Fed. 894. 

There were other spécifications of objection to the discharge of the 
bankrupt, which the spécial master held were not sustained, and to 
which holding the objeeting créditer has filed exceptions; but it is not 
thought necessary, in view of the foregoing, to pass upon them. 

The discharge is denied. 
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In re JOSEPHS. 

(District Court, B. D. New York. May 22, 1913.) , 

Bankrûptcy (§ 407*) — DisciiARGE — Objectio>-s— Statement of AseETS roB 
Crédit — Fraud. 

Where tlie bankrnpt, when adjudlcated nnd for soine tlnie prier thereto, 
owed considérable suins to liis father-iu-law and other relatives, whieh 
had not been scheduled as debts, son:e oï wblcli exlsted at a tiiue wiien 
lie gave a statement in writing for the purpose of obtalnlng goods on 
crédit, and whicli were not dlsclosed, but none of such debts had been 
proved in bankrûptcy, and the bankrupt testifled that such loans were 
made wlth the understanding that they should not be repald, unless he 
was able to do so, and that they should not interfère with the clainis 
of other creditors, such debts would not be allowed to deprive the bank- 
rupt of a discharge, in case the creditors to whom the debts were owiug 
showed them to bave been waived, by consentlug to release the bankrnpt 
therefrom, or that they be scheduled nunc pro tune. 

[Ed. Note.— For other cases, see Bankrûptcy, Cent. Dlg. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

In Bankrûptcy. In the matter of Isaac Josephs, bankrupt. On 
spécifications of objection to the bankrupt's àischarge. Suspended, 
pending a release of liability on certain loans. 

Lesser Bros., of New York City, for objecting creditor. 

CHATFIELD, District Jndge. The spécial commissioner has re- 
ported that the bankrupt should be denied a discharge upon the 
grounds stated in the first spécification of objection. He reports that 
the other spécifications hâve not been substantiated. 

The situation as to the first spécification is as follows : The bank- 
rupt was adjudicated upon the 2d day of October, 1911, and applied 
for his discharge upon the llth day of March, 1912. It has developed 
from the testimony that he owed to certain relatives, including his 
father-in-law and brothers-in-law, considérable sums of money, which 
he had borrowed from time to time, and which he did not state in his 
schedules as debts. Some of thèse debts existed at a time when he 
gave a statement in writmg for the purpose of obtaining goods upon 
crédit. None of thèse debts hâve been proven in bankrûptcy, and the 
bankrupt has testified and now suggests, in opposition to the report 
of the spécial commissioner, that the loans from his relatives were 
made with the understanding that they should not be paid back, if 
he was unable to do ,so, and that they were not to interfère with the 
claims of his other creditors. 

Thèse debts were not proven within the year, and the parties vol- 
untarily refrained from asking to share in the estate. The discharge 
of the bankrupt also will wipe eut thèse debts, as well as those of the 
gênerai creditors. A refusai of discharge will accomplish the strange 
resuit of leaving the debts collectible in compétition with the other 
creditors' claims, even if the bankrupt and the relatives intended them 
to be discharged. A déniai of discharge might compel thèse creditors 
to enforce their claims, for their own protection. If the debts are 

•For other cases see same topic & § numbkk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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valid, and were concealed, they were also certainly provable. If they 
were not concealed, but hâve been waived, déniai of discharge shoukl 
not follow. 

The only solution of the présent situation is to hold a détermina- 
tion upon the application for discharge until the creditors involved 
give to the bankrupt a release from their loans to him, or consent to 
be scheduled nunc pro tune. If the claims are not debts, and bave 
been waived, the bankrupt should be given his discharge. 

The testimony seems to substantiate the recommendations of the 
commissioner as to the other grounds, and the report will therefore 
be confirmed as to the remaining spécifications. 



TKTJMAN V. IXHAKITAXÏS OP TOWN OF HAKMONY. 
(District Court, I). Maine. May 20, 191,3.) 

Xo. 68e. 

1. MtJNiciPAL Corporations H Qi'i*) — Railkoad Aid Bonds — Tssuance — 

Statutohy Provisions — Compltaxoe — Récital. 

On Jniie 20, 1895, a town meeting voted to Issue bonds to the aniount 
of .1:8,500, and to subscril.ie for stocl; in a projeeted railroad, provided 
that the railroad company f;uaranteed that the balance of the uioney 
over the snbscri))tion necessary for the completion of tlie road to the town 
should be subscribed and furnislied, and the road equijtped and operated, 
within a year from tlie date of the meeting. On May 11, 1893, another 
meeting was held ; but tlie vote at that meeting did not receive the 
necessary majorlty, and on June 13th a thlrd meeting was eonvened, at 
whlch it was voted to ratify ail acts done at the previous meetings, and 
to authorize the towii to subscrlbe for stock to the amount of |8,500 lu 
the railroad company, provided that a sufficlent guaranty should be glven 
that the railroad shoukl be completed and operated to the town within 
six months. Tlie b(nuls recited that they were Issued in conformlty of 
the vote passed at the spécial towu meeting held July 13, 1896. Ucld, 
that since tlie vote at that meeting was In substantially the saine terms 
as, and ratlfled, the vote at the former meeting the l'ecital of the bonds 
referred the purehaser back to that vote as the authorlty on which the 
bonds were issued ; and heiice the fact that the meeting of July 13th was 
illégal dld not Invaiidate the bonds, since the purehaser was entitled to 
assume that they had not been issued until the railroad liad complled 
vvlth the guaranty as requlred by the tirst vote. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1972-1977 ; Dec. Dlg. § 913.*J 

2. ïowNS (§ 52*) — Railroad Aid liONOs — Issuance. 

Where railroad ald bonds were issued by a town in aecordanee wltli 
the authorizatlon voted at two différent town meetings, the latter of 
whlch was illégal, the vote at that meeting, though conferring no au- 
thorlty to issue the bonds, did not take away the authorlty alroady glven. 

[Ed. Note.— For other cases, see Towns, Cent. Dig. §§ 90-94 ; Dec. Dlg. 
§ 52.*] 

3. Municipal Corporations (§ 943*) — Railroad Aid Bonds — Récitals. 

Bonds of a town issued in aid of a railroad, and recitlng that they 
were issued under a vote of the town at a town meeting which was II- 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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légal, did not estop the holders from showlng that the bouds had been 
otherwlse prevlously authorized at a légal meeting. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
1972-1977; Dec. Dig. § 943.*] 

4. Municipal Corpokations (§ 943*) — Railboad Aid Bonds— Bona Fide 
Ptjrchaseb. 

In the absence of récitals In bonds Issued In aid of a rallroad concerii- 
ing the authorlty under wblch they are Issued, a bona fide purcbaser may 
assume that they were issued in eonformity with the votes of the towu, 
and that the conditions prescribed by the votes and by législative enact- 
ments had been complied with. 

[Fd. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1975-1977 ; Dec. Dig. § 943.*] 

."). Municipal Corporations (§ 943*) — Raii.road Aid Bonus — Validity — Ré- 
citals. 

Where a statute confers ou a town, on the performance of certain 
précèdent conditions, authorlty to exécute bouds to aid in the construc- 
tion of a railroad, and imposes ou certain offlcers the responslbility of 
issuing the bonds wheu sucli conditions huve been complied with, ré- 
citals by the offlcei-s tliat the bonds had been issued in eonformity with 
the statute imported a full compliance there\\'ith lu favor of a bona fide 
purchaser for value, and precluded Inquiry whether such conditions had 
in fact been performed before the bonds were issued, 

[Ed. Note.- — For other cases, see Municipal Corporations, Cent. Dig. §S 
1972-1977; Dec. Dig. § 943.*] 

6. Municipal Corporations (§ 948*) — Railboad Aid Bonds— Exchange for 

Stock — Donation. 

Where a town authorized a bond issue in aid of a projected rallroad 
to be exchanged for the raih'oad eompany's stock of equal par value, 
and the bonds after the exchauge were sold to a bona fide purchaser for 
value, the fact that the stoelc was worthless did not affect the town's 
liabillty on the bonds, on the theory that the Issuance of the bonds 
amounted to a donation, whlch the town had no authorlty to make. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1982-1990; Dec. Dig. § 948.*] 

7. ÏOWNS (§ 52*) — Debï Limit — Détermination. 

Const. Me. Amend. art. 22, provides that no town shall croate any lia- 
billty vs'hieh, with previous liabilities, shall exceed 5 per cent, of the last 
regular valuation of the town, pi-ovided that the article shall not apply to 
any fund received in tDist by the town, nor to temporary loans to be 
paid ont of money raised by taxation during the yoar In whlch they 
are made. At the time the towu issued bonds to the amount of $8,588.85 
its valuation was ifl71,775, Its permanent luterest-bearing debt was |3,- 
267.78, in addition to whlch there was outstanding a town note for $1,- 
066.60, payable to the mlnlsterial and school fund, dated March 10, 1854, 
which represented the proceeds of the sale of land granted to aid the 
ministry and connnon schools. The interest on the note had lu theory 
been paid by taxes assessed each year for the purpose, but such inter- 
est was not indorsed on the note and had not in fact been paid to the 
trustées of the fund as a separate corporation, but the assessments had 
been turned in to the town treasurer aud ustîd for the support of the 
schools of the town, in addition to the regular amount approprlated for 
that purpose, and applled in the inanner provided for the disposition of 
such funds. llcld, that such note represented a part of the permanent 
interest-bearing debt of the town, and was not a fund held in trust; and 
hence at the finie the bonds were Issued the town's limit of further iu- 



•For other ca-ses .see same topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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debtedness amoniited to Ç3,654.41, and the town was therefore liable on 
each bond for »''".''i/s5oo of its value. 

[Ed. Note.— For other cases, see Towns, Cent. Dig. §§ 90-94; Dec, Dig. 
§ 52.*] 

In Equity. Suit by Nathan H. Truman against the Inhabitants of 
the Town of Harmony. Decree for complainant. 
See, also, 198 Fed. 557. 

Thaxter & Holt, of Portland, Me., for complainant. 
Merrill & Merrill, of Skowhegan, Me., for respondent. 

HALE, District Judge. This case now cornes before the court for 
final hearing upon bill, answer, replication, and proofs. The bill 
prays that a certain portion of an issue of bonds issued by the défend- 
ant town may be declared a valid obligation of the town. On Au- 
gust 1, 1896, the town issued bonds to the amount of $8,500, bearing 
interest at the rate of 4 per cent, per annum. This issue of bonds was 
to aid in the construction of the Sebasticook & Moosehead Railroad 
from Hartland to Harmony; in this railroad the town was to take 
stock in return for the bonds so issued. On June 20, 1895, at a town 
meeting, the town voted to authorize the selectmen to issue bonds to 
the amount of $8,500, and to subscribe for stock to that amount in 
the railroad as soon as organized, provided the railroad could guar- 
antee, to the satisfaction of a committee to be chosen by the town, 
that the balance of the money over and above $8,500 necessary for 
the construction and completion of the road to Harmony pledged 
should be subscribed and furnished, and said road equipped and oper- 
ated, or, if the railroad did not give this guaranty, the selectmen could 
issue the bonds and take the stock in the railroad upon completion of 
the road to Harmony village, if such completion should be within one 
year from the date of the meeting. On May 11, 1896, another town 
meeting was held at which it was voted to extend the time to August' 
20, 1896; but this vote did not receive the necessary two-thirds ma- 
jority, as required by the statutes of Maine. On June 13, 1896, a third 
town meeting was held, at which it was voted to ratify ail acts and 
doings of the meeting of June 20, 1895, and of May 11, 1896, and to 
authorize the town to subscribe for stock to the amount of $8,500 in 
the Sebasticook & Moosehead Railroad Company, the sum of $8,500 
was voted to pay for this stock, and the selectmen were authorized to 
issue bonds of the town to this amount, at a rate of interest not ex- 
ceeding 4 per cent., and to deliver the bonds, or the proceeds thereof. 
as might be deemed expédient, to the railroad, on securing a guar- 
anty from the railroad that it would be completed and operated to 
Harmony village within six months. At that time a statute of the 
State of Maine, then in force, provided: 

"Whenever a clty or town bas voted at any légal meeting thereof upon any 
question of loaning its crédit to, or taking stock in, or in any way aiding 
any person or corppration, said clty or town shall not vote again upon the 
same subject, except at its annual meeting." Revised Statutes of Maine 1883, 
0. 51, § 138. 

*For otber case* see same topic & % ndmbeb In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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The meeting of July 13, 1896, was not an annual meeting. The 
bonds were, however, issued on August 1, 1896, and vvere signed by 
the selectmen and treasurer of the town; they were placed by the 
selectmen in the hands of the officiais of the railroad, were sold by 
such officiais, and came into the hands of one Joseph H. Johnson, who, 
on November 24, 1896, pledged them with the complainant as security 
for a loan of $6,800. The loan was not paid by Johnson, who became 
insolvent, and has remained insolvent ever since. The complainant 
has been forced to realize on the security, in so far as he is able, to 
discharge the debt. The first installment of interest on the bonds was 
not paid when due; and the bonds hâve ever since remained in de- 
fault. The issuance of the bonds by the town created a debt which, 
together with the existing town debt, exceeded the amount which the 
town could at that time hâve legally borrowed under the Constitution 
of Maine. At the time of taking the bonds, the complainant was ig- 
norant of this fact, and supposed them to be valid obligations of the 
town of Harmony. This bill in equity prays that the court ascertain 
the portion of thèse bonds which represent what, on August 1, 1896, 
the town might hâve legally borrowed, and that the court decree such 
portion to be a valid obligation of the town. The complainant offers 
to surrender for cancellation such portion of the bonds as the court 
may decree to be invalid. 

The défendant filed a demurrer to the bill, which demurrer has 
been passed upon by this court. By its opinion (198 Fed. 557) the 
court held that, even though the bonds created a liabihty exceeding the 
constitutional debt limit of the town of Harmony, tliis did not prevent 
a court in equity froni enforcing the. liability to the extent the town 
could legally borrow. The court held f urther that, although the bonds 
purported to hâve been issued in conformity to a vote passed at a 
town meeting which was not a légal meeting, this would not prevent 
a recovery, if, in fact, there was authority to issue them under a vote 
passed at a previous meeting legally held. 

No contention is raised by the défendant but that the meeting of 
June 20, 1895, was a légal meeting; and the complainant at the time 
he took the bonds was a bona fide holder, ignorant of any defects in 
the manner of their issue. 

[1] The learned counsel for the défendant urges that the burden 
is on the complainant to show that ail the conditions précèdent re- 
quired by the vote of the valid meeting of June 20, 1895, were carried 
out. The bonds recite that they were issued — 

•'iii conformity of the vote passed at the spécial towii meeting held July 13, 
1896, which vote is recoided in the town records of said town of Harmony." 

It appears that the meeting of July 13, 1896, was not a légal meet- 
ing, but it also appears that the terms of the vote passed at the meet- 
ing of June 20, 1895, and the vote of the meeting of July 13, 1896, 
were substantially the same. The vote at the latter meeting ratified 
the vote of the former meeting. The récital in the bonds themselves, 
therefore, refers the purchaser back to the vote of June 20, 1895, 
as the authority upon which the bonds were issued. The récital in the 
bonds to which we hâve referred is very significant to a purchaser, as 
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indicating that the terms of the vote passed at the légal meeting of 
June 20, 1895, had been complied witli. The second vote provided 
diat : 

"Suffiejfnt guui'aiity shoultl be giveii tluit the railroad would be complétée! 
aiut ()T!w"iteii to Haruiony village withiu six inoutlis." 

The first vote provided: 

"That a guaraiity to the satisfaction of a commlttee to be cliosen by said 
towu that the balance of the mouey over aud above $8,500 necessary for the 
coustniction and conipletion of said road and appurtenances to said Harmouy 
village shall be snbscribed and fnvnished and said road equipped and op- 
erated." 

[2] We hâve already seen that the second vote purports to ratify 
the first. There appears to be no inconsistency between the two pro- 
visions relating to the sufficiency of the guaranty. They are substan- 
tially the same in effect. By either of the provisions the purchaser 
of the bonds had the right to assume that the bonds would be issued 
when a sufficient guaranty was given, which guaranty must be satis- 
factory to a committee to be chosen by the town, that the railroad 
would be completed and operated to Harmony village within six 
months, and that the balance of the money necessary for this comple- 
tion should be snbscribed and furnished as required by the first vote. 
If the vote passed at the second meeting did not purport to ratify the 
vote passed at the first, the terms on which the bonds were to be is- 
sued as given in the two votes were substantially the same ; and a 
purchaser may be presumed to hâve known that, if the bonds were 
issued in conformity to the vote of the second meeting, they were 
issued in conformity with the vote of the first. A ratification of the 
vote of the first meeting seems to settle the matter. In connection with 
the récital in the bonds, it is well urged by the complainant that it is 
notice to a purchaser that the conditions of the vote passed at the 
first and légal meeting were complied with. As was said in the hear- 
ing on the demurrer, if the meeting of July 13, 1896, had not been 
held, still the town had ample authority to issue the bonds ; if that 
meeting could give no authority to issue the bonds, it could not take 
awav the authority already given. 

[3^ 4] We hâve already held that the récital in the bonds of an in- 
valid statute as authority to issue such bonds does not estop the 
holders of the bonds from showing that there was, in fact, ample au- 
thority to issue them. If there were no récital in the bonds, a bona 
fîde purchaser would hâve the right to assume that the bonds were 
issued in conformity with the votes of the town ; and that the condi- 
tions prescribed by the votes and by the législative enactments were 
carried out. The learned counsel for the défendant contends, how- 
ever, that because there is the récital of the invalid vote of the town. 
the burden of proof shifts to the complainant, and that he cannot 
recover without showing afïirmatively a compliance with ail the con- 
ditions précèdent required by the valid vote. 

It will be remembered that the terms of the invalid vote were not 
materially différent from the terms of the valid one, and that they pur- 
port to ratify the vote passed at the légal meeting. Upon an examina- 
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tion of the law upon the subject, it seems clear tliat the boiia fide pur- 
chaser of bonds bas the right to assume that the conditions and re- 
quirements of the vaHd, as well as the invalid, act were carried ont in 
the issuance of the bonds, and that such purchaser has donc his hû\ 
duty if he examines the pubHc records, and is not required to inquire 
further as to the unrecorded acts of a town committee which made no 
pubHc and recorded report. I think a bona fide purchaser of the bonds 
had the right to assume that the bonds were issued only after the guar- 
anty as required by the terms of the first vote had been obtained, and 
that the requirements and conditions of the town votes on the subject 
were compHed with in the issuance of the bonds. The votes them- 
selves, and the proofs in the case, lead to this concUision. Upon their 
face the bonds recite a compHance with the provisions of a vote which 
refers to the vote of June 20, 1895. I think we may fairly say, then, 
that they substantially recite a compHance with the provisions of the 
vote of June 20, 1895 ; for the votes at both meetings were substan- 
tially the same, and if the last meeting had never been held there was 
still authority to issue the bonds under the first vote ; and a compHance 
with its provisions might fairly hâve been assumed from the f act that 
the bonds were signed and executed, even though there had been no 
récital of any authorizing vote. 

[5] Where a statu te confers power upon a municipal corporation, 
upon the performance of certain précèdent conditions, to exécute 
bonds in aid of the construction of a lailroad, and imposes upon cer- 
tain officers the responsibility of issuing such bonds when certain con- 
ditions hâve been compHed with, récitals by such officers that the bonds 
hâve been issued "in conformity with the statvite" hâve been held, in 
favor of bona fide purchasers for value, to im.port full compHance with 
the statute, and to preclude inquiry as to whether the précèdent condi- 
tions had been performed before the bonds were issued. Evansville v. 
Dennett, 161 U. S. 434. 440, 443, 16 Sup. Ct. 613, 40 L. Ed. 760 ; 
School Dist. V. Stone, 106 U. S. 183, 187, 1 Sup. Ct. 84, 27 L. Ed. 90; 
Buchanan v. Litchfield, 102 U. S. 278, 26 L. Ed. 138; Coloma v. 
Eaves, 92 U. S. 484, 23 L. Ed. 579; Commissioners v. Bolles, 94 U. 
S. 104, 24 L. Ed. 46; Anderson County Commissioners v. Beal, 113 
U. S. 227, 238, 239, 5 Sup. Ct. 433, 28 L. Ed. 966. 

[B] It is urged by the learned counsel for the défendant that the 
railroad company stock which the town of Harmony took in exchang.e 
for the bonds proved to bè worthless ; and hence the money voted by 
the town was nothing more than a donation, and the case is thus 
brought within the principle of Hedges v. Dixon Countv, 150 U. S. 
182, 14 Sup. Ct. 71, 37 L. Ed. 1044. When this case was heard upon 
demurrer, I commented upon the fact that the Dixon County Case 
arose upon a distinct matter of a donation. Such donation was in- 
tended by the town. In the case before me, the town of Harmony did 
not intend to make any donation to the railroad ; and the case is con- 
trolled by the intention of the town at the time, and not by the fact 
that the town's investment proved to be a poor one. The vote at both 
meetings required that stock in the railroad to an amount equal to the 
par vahie of the bonds should be taken. The town was authorized to 



TBUMAN y. INHABITANT8 OF TOWN OF HABMONT 555 

proceed in one of two ways — either to sell the bonds for cash and pur- 
chase the stock of the raiiroad, or to turn the bonds over to the rail- 
road in exchange for the stock. It was immaterial to the bona fide 
hokler of the bonds which course the town adopted. The bonds were 
turned over to the raiiroad company ; the stock was taken. In nego- 
tiating its bonds to the raiiroad and taking stock, the town of Har- 
mony had the use and benefit of the complainant's money. Its use of 
that money was not a gift to the raiiroad, nor was it intended as such. 
It came through the purchase of stock of the raiiroad by the town. So 
far as this case is concerned, it is immaterial whether the stock became 
worthless or not. If the town made a bad investment, it cannot look 
to an innocent bondholder to make up its loss. Inasmuch as the town 
did not intend to make a donation, as in the Dixon County Case, this 
case must be controlled by the cases which were cited on this point 
when the case was before the court on demurrer. Truman v. Har- 
mony (D. C.) 198 Fed. 557. 

[7] The complainant seeks to recover that proportion of the bonds 
represented by the amount which the town of Harmony could hâve le- 
gally borrowed on August 1, 1896, under the Constitution and laws of 
the State of Maine. The admitted valuation of the town at that time 
was $171,777. Under the Constitution of Maine, the town was enti- 
tled to borrow 5 per cent, of this valuation, which was $8,588.85. At 
the time the bonds were issued there was a permanent interest-bearing 
debt of the town. It is stipulated between the parties that the perma- 
nent interest-bearing debt of the town of Harmony on August 1, 1896, 
was $3,267.78. In addition to this amount there was outstanding on 
that date a note of the town for the sum of $1,666.66, payable to the 
order of the trustées of the ministerial and school fund, dated March 
10, 1854. This note represented the proceeds procured from the sale 
of land granted to aid the ministry and common schools. The inter- 
est on this note bas been in theory paid by taxes assessed each year for 
that purpose. Such payments of interest hâve not been indorsed on 
the note, and are not, in fact, paid to the trustées of the ministerial 
and school fund as a separate corporation ; but such assessments are 
turned into the town treasury and used for the support of the schools 
of the town in addition to the regular amount appropriated for that 
purpose, and are applied in the manner provided by law for the dis- 
position of such funds. There is a question now raised whether the 
school fund note of $1,666.66 should be counted as a part of the per- 
manent interest-bearing debt of the town. Article 22, amendments of 
the Constitution of the state of Maine, provides : 

"No clty or town shall hereafter create any debt or liability, whioh slngly, 
or in the aggregate with previous debts or liablllties, Bhall exceed flve per 
centum of the last regular valuation o£ sald city or town : Provided, how- 
ever, that the adoption of this article shall not be construed as applying to 
any fund recelved in trust by sald city or town, nor to any loan for the pur- 
pose of renewing existing loans or for war, or to temporary loans to be paid 
ont of money raised by taxation, during the year in which they are made." 

It is contended by the complainant that the indebtedness represented 
by the school fund note is a fund held in trust by the town of Har- 
mony^ and therefore should not be included as a part of this perma- 
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lient, interest-bearing debt. The proofs do not, in my opinion, 
sustain this contention. There is nothing in the case to show but that 
the note of $1,666.66 is still a valid, existing liability of the town. I 
think it should be held to be a part of the permanent interest-bearing 
debt of the town of Harmony. ]ii this view of the case, the note of 
$1,666.66 should be added to the otlier permanent interest-bearing debt 
of the town, naniely, $3,267.78, nialdiig in ail the sum of $4,934.44, and 
this sum miist be held to be the whole of the permanent interest-bear- 
ing debt of the town of Harmony on August 1, 1896. The town, then, 
coLild legally bave borrowed the différence between this amount and 5 
per cent, of its vahiation, which leaves the sum of $3,654.41. The 
town actually attempted to borrow $8,500. The complainant, there- 
fore, is entitled to recover on each bond ^-^^rV,^ of its value. 

A decree for the complainant may be drawn in accordance with this 
opinion. The case may then be referred to a master. If the parties 
fail to agrée upon a master, the court will apjjoint such master. The 
complainant may file draft decree on June 21, 1913. The défendant 
may file its corrections to such decree on June 28, 1913. The decree 
may be settled July 8, 1913, at 10 a. m. 



In re THOMPSON, 
(District Court, D. New .Jersey. May 21, 1913.) 

1. BAîfKRUPTCT (§ 140*) — Personal Propeety — ^Title — Evidence. 

On an issue as to the ownership of a dredge In the possession of the 
bankrupt at the tlme of adjudication, évidence held to requlre a findlng 
that it belonged to clalmant, and not to the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225 ; Dec. Dig. § 140.*] 

2. WiTNESSKS (§ 144*) — Transaction with Person Since Dbceasbd — Per- 

sonal Communications — Evidence — Bankruptcy. 

2 N. J. Comp. St. 1910, pp. 21.'17-2219, §§ 1-3, providing that a plaintiff 
may not testlfy to any transaction with or statenients hy a person since 
deceased agalnst his représentative, etc., having been niade applicable to 
bankruptev proceedings by U. S. Rev. St. § 858, as aniended by Act June 
29, 1906, c. atîOS, S4 Stat. 618 (U. S. Comp. St. Supp. 1911, p. 271), a clalm- 
ant of Personal property against the trustée of a deceased bankrupt was 
not entitled to testlfy conceriiing his agreement vvlth the bankrupt for 
the use of the property. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. |§ 625-643; Dec. 
Dig. § 144.*] 

3. Bankruptcy (§ 151*)— Personal Property in Possession oe Bankrupt — 

ïrustee's Title. 

Only such title to property in possession of the bankrupt at the time of 
the fîling of the pétition vests in the trustée as was in the bankrupt, or 
such as the trustée could obtain by asserting the rlglits and powers ot 
the creditor holding a légal or équitable lien thereon provided by Bankr. 
Act July 1, 1898, c. 541, §§ 47a2, 70a, 30 Stat. 557, 505 (U. S. Comp. St. 
1901, pp. 3438, 3451). 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 193 ; Dec. 
Dig. § 151.*] 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ladexM 



IN RE THOMPSON 0O( 

4. Evidence (§ 273*) — ^Declaratiois's âgainst Ikterest — Privitt of Estate. 
A bankrupt's trustée belug in privlty of estate with the bankrupt, the 
latter's déclarations prior to bankruptcy tliat claimant was tlie owner of 
certain Personal property in the bankrupt's possession were admissible as 
priniary and substantive proof against banknijtt's pecuniary and proprie- 
tary interest. 

[Ed. Note.— Vor other cases, see Evidence, Cent. Dlg. §§ 1108-1120: 
Dec. Dig. § 27.'!.*] 

B. Evidence (§ 273*^ — Déclarations of Persons Sisce Deceased. 

Déclarations of a bankrupt since deceased that claimant was the own- 
er of certain Personal property in the bankrupt's possession was ad- 
missible as against the bankrupt's trustée to establish clainiant's owner- 
shi 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1108-1120; 
Dec. Dlg. § 273.*] 

6. Evidence (§ 31.3*) — Weigiit and Sueficiency — Déclarations Against In- 
terest. 

Déclarations against the interest of the déclarant are to be giveu their 
ordinary and logical effiect. 

[Ed. Note.— For other cases, see Evidence. Cent. Dig. §§1166, 1167; 
Dec. Dig. § 313.*] 

In Banliruptcy. In the matter of bankruptcy proceedings of Wil- 
liam J. Thompson, bankrupt. On pétition of John J. Stoer, claimant 
of a certain dredge known as Dredge No. 1, to review a referee's or- 
der refusing to deliver the dredge to claimant and sustaining the title 
of the trustée. Reversed. 

See, also, 197 Fed. 681. 

George W. Harkins, Jr., of Philadelphia, Pa., for petitioner, 
Bleakly & Stockwell, of Camden, N. J., for trustée. 

RELLSTAB, District Judge. The creditors' pétition, alleging the 
bankruptcy of William J. Thompson, was filed on the 22d day of 
April, 1911. On the 22d day of May, 1911, the bankrupt filed his 
schedules of assets and liabilities. On June 8, 1911, at an adjourned 
first meeting of the creditors, the bankrupt was examined pursuant to 
section 7 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 548 
[U. S. Comp. St. 1901, p. 3424]). On October 11, 1911, John J. 
Stoer, by his attorney in fact, W. Fred Stoer (his son), filed his péti- 
tion praying for the surrender to him of dredge No. 1, which, being 
in the possession of the bankrupt at the time of the filing of such cred- 
itors' pétition, first passed with other property into the custody of the 
receiver, and subsequently into that of the trustée. Between the last- 
mentioned date and the taking of testimony in such réclamation pro- 
ceedings the bankrupt died. The présent review is the second involv- 
ing the title to this dredge. The first order was reversed because of 
the rejection of the sworn statements made by the bankrupt in his said 
examination before the référée, which in efïect disclaimed ownership 
in this dredge, and declared that it was owned by the claimant. After 
receiving and considering such statements, the référée renewed his 
former finding that the title to the dredge was in the bankrupt at the 
time of the institution of bankruptcy proceedings. 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[1] The évidence introduced in behalf of the claimant in the first 
instance supported the allégations of his pétition for réclamation, and 
made ont a prima facie case of ownership in himself and possession 
in the bankrupt as bailee. By this évidence his title was based on a 
bill of sale issued to him by the United States marshal of the Eastern 
District of Virginia on the 9th day of January, 1907. In response to 
this the trustée introduced in évidence an exemplified copy of the 
record, including the testimony given by such claimant, in certain pro- 
ceedings instituted against him fjy one John L. Grim in the court of 
common pleas of Philadelphia, Pa., charging claimant with having 
purchased said dredge for the benefit of said Grim, and that the claim- 
ant had sold it without notice to him, and thereupon praying for a 
discovery and an accounting of the proceeds derived from such sale. 
This testimony, given by the claimant on the 26lh day of June, 1907, 
is, in substance, that within a week after purchasing such dredge at 
such marshal's sale he had sold it to the îjankrupt for $15,030, and 
that of such purchase price, represented by notes, he had been paid 
$10,000. As this sale was subséquent to the one evidenced by such 
bill of sale, claimant must fail in thèse proceedings unless he can show 
that he subsequently repossessed himself of the title. He contends 
that such repossession took place, testifying, in rebuttal (not having 
been called in his prima facie), over the objection of the trustée, that 
the notes given by the bankrupt for the price of the dredge had not 
been paid; that after holding them for two or three years he gave 
them back to the bankrupt, and that the latter turned the dredge back 
to him ; that he had never signed a bill of sale for the dredge, though 
he had been requested so to do. Being asked: "Did you enter into 
any agreement with him at that time (when notes were surrendered, 
etc.) with référence to the use of this dredge, and, if so, what ?" and it 
appearing that no written contract had been made between them, he, 
upon objection of the trustée, was prevented from answering , what 
the agreement was. 

[2] The reason assigned for refusing to permit such testimony was 
that, as the bankrupt was dead, claimant was prohibited from testi- 
fying to any transaction with, or statements by the deceased, as the 
trustée who appeared in thèse proceedings in a représentative capacity 
had not testified to any such transactions or statements. No objec- 
tion was made to the ruling of the référée in this behalf. Section 4 
of "An act concerning évidence (Revision of 1900)" — 2 Comp. St. of 
N. J. 1910, pp. 2217-2219 — prohibits the giving of such testimony, 
and as such statute is made applicable to thèse proceedings by U. S. 
Rev. St. § 858, as amended by Act June 29, 1906, c. 3608, 34 Stat. 
618 (U. S. Comp. St. Supp. 1911, p. 271), such ruling was correct, 
Murphy v. Schmidt, 80 N. J. Law, 403, 79 Atl. 293 ; In re Shaw (D. 
C.) 109 Fed. 780. The proffered testimony of the nature and terms 
of the oral agreement being incompétent, claimant's ownership, outside 
of his testimony of the surrender of the unpaid notes given in con- 
sidération of the dredge and the redelivery of the dredge to him (of 
doubtful competency), dépends on the effect to be given to the sev- 
eral statements made by the bankrupt while in possession of such 
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dredge and afterward, as no bill of sale or other wrîting showing a 
transfer of this dredge from the bankrupt to claimant was put in évi- 
dence. The statements made by the bankrupt are as f oHows : 

To John S. Thompson, son of the bankrupt, in May or summer of 
1910, as testified by him: 

" * * ♦ That Mr. Stoer owned the dredge, and that he would lose ail he 
put in it." 

To the claimant in January of 1911, as testified by John W. Boileau, 

an employé of the bankrupt : 

"Don't worry yourself about the dredge, because I wlll hâve that cared for 
during the winter. 1 run the boats up the ereek, and your dredge will be 
there, It won't cost you a penny ; the watchman that takes care of my boats 
will take care of yours." 

To John Scully, in 1910, as testified by him: 
"That a man by the name of Stoer owned the dredge." 

And in March of 1911: 

"Remember I do not own that blower, a man by the name of Stoer; I am 
not the owner." 

To Woodman Bloxson, an employé of the bankrupt and who had 
charge of the dredge for several years and up to the institution of 
bankruptcy proceedings, in December of 1910, as testified by him: 

"That owing to his ill health and the money panlc of 1907, which took ail 
of his money, and since which he had never recovered hlmself and that he 
had never paid for the dredge, and that Mr. Stoer was to take the dredge 
and operate it," and "that he had never paid Mr. Stoer for the dredge and 
what money and what repairlng and what improvements he had made to the 
dredge in operating it would hâve to go with the dredge, he would hâve to 
lose that, because he didn't own the dredge." 

John Harris who had represented the bankrupt for a number of 
years testified to two occasions when the bankrupt said that claimant 
owned the dredge. He said that in the early part of 1910 he was 
called into the bankrupt's office where he met bankrupt and claimant, 
and that in the course of a conversation regarding the opération of 
the dredge the bankrupt stated that claimant owned the dredge ; that 
he (bankrupt) could not raise the money to pay for it and wanted to 
pay for it in notes ; that on a later occasion, two or three months 
prior to the bankruptcy proceedings, the bankrupt again said that the 
dredge was Mr. Stoer's ; that he wanted witness to prépare papers so 
that he could get title in his (bankrupt's) name. Harris further testi- 
fied tb preparing a bill of sale for the dredge ; that bankrupt said he 
would not pay for it in cash ; that he oiïered to pay $10,000 for it in 
notes, which was not accepted, and that the bill of sale was not ex- 
ecuted. 

[3] In an action of replevin to recover the possession of the dredge, 
or in trover for its value upon its conversion, if such had been 
brought against the bankrupt before the institution of the bankruptcy 
proceedings, such déclarations would bave been plenary évidence 
against him. They are equally so against the trustée. As to the prop- 
erty in the possession of the bankrupt at the time of filing the peti- 
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tion, the Bankruptcy Act vests in the trustée only such title as the 
bankrupt then had, and such as the trustée could obtain by asserting 
the rights and powers of a créditer holding a légal or équitable lien 
thereon. Section 47a2, 70a, of the Bankruptcy Act. Therefore what 
the bankrupt did not hâve or such a creditor could not obtain the trus- 
tée could not hâve. 

[4, 5] Thèse déclarations made by the bankrupt were admissible 
against the trustée on two grounds : First, because made by one with 
whom the trustée stands in privity — i. e., privity in estate — and there- 
fore are to be treated as if déclarant were a party to thèse proceed- 
ings ; and, second, because made by one, now deceased, while he was 
in possession of the dredge, the subject in controversy, and which déc- 
larations were against his pecuniary and proprietary interest. Upon 
the first ground they were admissible, as primary and substantive 
proof, even if bankrupt had not died and had been actually présent 
before the référée; while upon the second ground their admissibility 
depended on the death, absence, or unavailabilily of the déclarant. 2 
Chamberlayne's Modem Evidence, § 1235 ; 2 Wigmore on Evidence, 
§ 1048; 1 Greenleaf on Evidence (Lewis' Ed.) § 171; McBlain v. 
Edgar, 65 N. J. Law, 634, 48 Atl. 600; State v. Pulley, 82 N. J. Eaw, 
579, 82 Atl. 857. The admissibility of such évidence, however, is not 
disputed by the trustée, nor was it doubted by the référée. It beiiig 
substantive évidence, the remaining question is, what is its probative 
value? The référée, in dealing with the efficiency of such déclara- 
tions, said: 

"In tlie liglit of tlie Pliiladelphia testimoiiy feivcn in the Grim case), the 
only construction that T can place upon évidence ot tins character by thèse 
and other witnesses is tliat ïUompson was speakin.!; froni the layman's stand- 
point that he had purchased the dredge froin Stoer, as testified to in the Grim 
case, liad given notes for the paymeut of the purchase i)rice, had met some of 
tliose notes, and because he would he unable to raise the balance, expected to 
lose the dredge to Stoer or ou his suit." 

Thèse statements were made at varions times during a period of 
several years, during ail of which time the bankrupt was in possession 
of the dredge, and during almost ail of which he was operating it, and 
they were made to différent persons, two of whom were his regular 
employés, another his own son, and still another an agent who trans- 
acted some of his real estate business and assisted him in preparing 
the schedules which the bankrupt executed and filed in thèse proceed- 
ings. Ail thèse statements were antagonistic to the bankrupt's pecuni- 
ary and proprietary interest. Ail, either expressly or by exclusive 
implication, disclaimed ownership in the dredge, and put the owner- 
ship in the présent claimant. Some of them were coupled with state- 
ments showing that the bankrupt recognized that in asserting owner- 
ship in another he was doing so at considérable pecuniary loss to him- 
self ; and those made to the real estate agent, or to the claimant in 
such agent's présence, were accompanied by a deliberate purpose on 
the bankrupt's part to secure title to the dredge. The character of 
thèse déclarations, the time when made, the conditions confronting the 
déclarant, and the situation in which he found himself, ail évince in 
the clearest possible manner that they were not haphazard exprès- 
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sions, and were not dropped unwarily by him, but were uttered with 3 
full consciousness of their meaning, and that the failure to secure 
the ownership of such dredge entailed a loss of ail the money ex- 
pended by him thereon while in the use thereof, and that as to some 
of them he was impelled by a sensé of justice to make it known that 
the claimant, and not he, was the owner of that particular dredge. 

[6] Utterances thus couched and made are of great probative value, 
and are to be given their ordinary and logical effect. Human expéri- 
ence justifies the reliance upon déclarations made against self-interest. 
Somè judges hâve considered self-interest as the équivalent of the 
sanction of an oath, others even a stronger sanction. Wigmore, supra, 
§§ 1048, 1457; Gibblehouse v. Stong, 3 Rawle (Pa.) 437; Addams v. 
Seitzinger, 1 Watts & S. (Pa.) 244. 

The probative value of thèse déclarations made before the bank- 
ruptcy act was invoked is enhanced, if that be possible, by judicial 
statements made by the bankrupt, when interrogated at the instance 
of the trustée, at such first meeting of the creditors. This testimony 
is as follows: 

"Q. Did you hâve a contract in writing wltb J. J. Stoer providing terms 
under whlch you were to operate that dredseV A. No. 

"Q. It was an oral understandlng between the two of you? A. Yes. 

"Q. Was it an agreement between you and Stoer that you should operate 
the dredge and pay the expenses of opération? A. Yes. 

"Q. There are three or four llbels flled against the dredge for wagea of 
varions items, from captaln down to cook, I think. A. Yes. 

"Q. Who incurred those bills? A. I was to pay ail the expenses. 

"Q. You incurred those bills, did you? A. Yes. 

"Q. Was Stoer to get any profit eut of the opération of the dredge? A. The 
only profit he was to get ont of it was that the dredge was to be flxed up 
and given a lot of réhabilitation, and they were to hâve the dredge at any 
time. 

"Q. And you were to put it in rcpair? A. Yes. Q. And keep it in repair? 
A. Yes. 

"Q. And you had to pay the expense of opération? A. That's right" 

Such testimony was given after he had filed his schedules in which 
there is no mention of the dredge in question, though other dredges 
are named therein, and in the following question, asked by counsel 
for the trustée : "Did you hâve a contract in writing with J. J. Stoer, 
providing terms under which you were to operate that dredge?" the 
word "that" undoubtedly was used to direct the bankrupt's attention 
to the dredge in controversy which, with others in the possession of 
the bankrupt, had been taken over by the receiver, and was then in 
his custody as trustée. Thèse statements made before and after the 
institution of bankruptcy proceedings, the latter being judicial in their 
nature, and ail being against the pecuniary and proprietary interests 
of the bankrupt, cannot, in the light of the circumstances surrounding 
them, be disposed of as the utterances of one not understanding either 
their import or his légal and proprietary rights in the premises. The 
bankrupt was a man of considérable business expérience, accustomed 
to handling large enterprises, and presumably possessed of a native 
désire to retain ail that belonged to him. The time of makin,^ the 
earlier disclaimers of ownership négatives the idea that he was hopc- 
205 B\— 36 
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less of carrying his enterprises to a successful conclusion; and there 
is nothing in the record that suggests that bef ore the filing of the péti- 
tion in bankruptcy against him, he was planning to give to claimant 
a dredge that really belonged to his own estate. Had he so designçd, 
an open notorious change of possession, or the exécution of some 
documentary évidence of ownership, would seemingly hâve occurred 
to him. Nor is there anything to suggest that he, while under oath, 
would deliberately utter an untruth to favor claimant and against 
himself. While the change of base of claimant's title pending the 
taking of testimony suggests bad faith and demands a rigid scrutiny, 
yet such conduct is not a sufîicient reason for denying his right to 
recovery in the présence of the bankrupt's cited déclarations. The 
failure of counsel to call claimant to testify on his prima facie case, 
when the trustée offered to waive the question of his competency as 
a witness, tends to a conviction that claimant sought to avoid a dis- 
closure of the whole transaction between him and the bankrupt. This 
was a mistake and in some circumstances would be disastrous. This 
effect, however, is overcome by claimant's subsequently taking the 
stand and attempting to testify as to such transaction, but which he 
was prevented from doing on objection of the trustée. 

If complainant's right to the dredge depended upon what he might 
say in explanation of his course in attempting to use a spent bill oî 
sale, or of what actually took place between him and the bankrupt, 
such conduct might justify a finding against him, but, as shown, such 
right of recovery is not thus based, but rests solely on what the bank- 
rupt has said both in and out of court. While public policy denier, 
claimant the right to testify to statements made by the deceased and 
to transactions had with him, it does not close the lips of the other 
witnesses from whom we hâve the cited déclarations which are affirm- 
ative proof of title in the claimant. Such déclarations are utterly at 
variance with the idea that the bankrupt had title in the dredge ; they 
consistently and effectively prove that the ownership of such dredge 
is in the claimant, and are in légal effect the équivalent of documen- 
tary évidence of title in the claimant against which the mère posses- 
sion of the dredge by the bankrupt, at the time the bankruptcy pro- 
ceedings were instituted against him, cannot prevail. 

The order under review is reversed, and the cause remanded, with 
direction that an order be made in accordance with this opinion. 
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In re PODOLIN et al. 

(District Court, E. D. Pennsylvania. May 28, 1913.) 

No. 4,177. 

1. BANKRUPTOT (§ "ZS") — SCIIEDULES — CONTENTS — DANGER OF PBOSEC'UTION — 

EXPOSURE. 

Where bankruiits' transactions witti R., conslsting of an alleged de- 
llvery of goods to B. as collatéral seeurity for a loan, had been held 
fraudulent and there was actual danger of prosecution of the bankrupts 
for an otfense arising out of such transaction, they vvould not be required 
to make any référence thereto in their schedules. 

[Ed. Note. — For otlier cases, see Bankruptcv, Cent. Dlg. § 27 ; Dec. Dig. 

§ 28.*] 

2. Bankruptcy (§ 28*) — Schedules — Duty to File — Information — Ceiminal 

Pkoseccjtion. 

A bankrupt made a flnancial statement to ereditors in June, 1911, and 
was adjudicated a bankrupt in June, 1912. In December, 1911, criminal 
proceedlngs were instituted against the bankrupts for conspiracy to de- 
fraud ereditors by fraudulent use of the mails, consisting of the sending 
out of a statement made in June, whieh was claimed to be false and 
fraudulent. Beld, that there was no such connection between the bank- 
rupts' condition in June, 1911, and at the tlme it beeame their duty to 
file their schedules, as would entitle them to refuse to give a list of ered- 
itors holding securities, a list of ereditors whose claims were unsecured, 
a list of liabilities on bills and notes discounted which ought to be paid 
by drawers, makers, acceptors, or indorsers, a list of stock in business and 
the value thereof, and a Ust of Personal property and debts due bank- 
rupts on open accounts, on the theory that to do so would tend to in- 
crlminate them. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 27 ; Dec. Dig. 
§ 28.*] 

In Bankruptcy. In the matter of Israël Podolin and others, trad- 
ing as the Franklin Suit & Skirt Company. The bankrupts having been 
ruled by the référée to file more complète schedules, the order was 
brought to the District Court for review of certificate of the Référée. 
Affirmed. 

See, also, 202 Fed. 1014. 

The following is the opinion of Richard S. Hunter, Référée : 

A pétition in involuntary bankruptcy was flled against Israël Podolin, Benja- 
min Dein, and Louis Brod, indlvidually and trading as the Franklin Suit & 
Skirt Company on October 17, 1911; and on November 3, 1911, the receiver 
in bankruptcy filed a pétition for an order on Samuel Rudsky to deliver over 
unto hlnj certain merchandise claimed to he the property of the alleged bank- 
rupts. The présent référée was appointed spécial référée under this issue, 
and found that the bankrupts, In conjunctlon wlth Kudsky and others, had 
fraudulently removed thèse goods from their place of business under an al- 
leged delivery of the sanie as collatéral seeurity for a loan, and that the 
property belonged to the receiver in bankruptcy. His findings werè afiBrmed 
by the District Court of the United States, and there bas been no appeal 
tlierefrom. 

In this proceeding the bankrupts maintaiiied, and their books showed, that 
they had bqrrowed certain moneys from Rudsky, and given and surrendered 
this merchandise as seeurity therefor. The référée found that this conteu- 

•For other cases see same toplc & ! numbeh in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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tion was falso, and that tlie transaction was a frand upon creditors, and the 
court sustained jj^s view. 

On Deeember 19, 1011, a warrant was issiied in the District Court on in- 
formation flled by the l'ostal, Department against the bankrupts, alleglns a 
conspiracy to defraud creditors by fraudulent use of tlie mails. An indlct- 
njent was found against the three bankrupts, at March sessions, 1912. No. 
28, charging theni wlth havlng sent through the mails a statenient of thelr 
flnancial worth, which was false and fraudulent, and got np for the purpose 
of cheating and defrau<ling creditors. ïhis indictment is peuding and uu- 
disposed of. 

An ad,iudication in liankruptcy was niade on the 2Sth day of June, 1912, 
and the bankrupts declined to file schedules in the case, on the ground that 
the.y would tend to incriniinate theni. The référée upon argument decided 
that the bankrupts should file their schedules in bankruptcy; and that, when- 
ever particular information required nnder those schedules was sucli as mlglit 
incriniinate theiii, tliey should refuse to furnish it upon the spécifie ground 
that in doing so it might incriniinate them. 'Plie referee's décision wiis sus- 
tained by the District Court. 

The bankrupts theii flled schedules, wliicli answered certain of the ques- 
tions which they were conipellalile to auswer in bankruptcy, but declined to 
answer questions or give lists under the following lieads ; 

List of creditors holding securities. 

List of creditors whose claims are unsecured. 

List of liabilities on notes or bills discounted, which ought to be paid by 
<lrawers, makers, acceptors, or indorsers. 

List of stock in trade in business, and the value thereof. 

List of goods or persoiial property of any otlier description with the place 
where it is situated. 

List of debts due iiankrupts ou open accounts. 

A pétition was then liled by a creditor of the bankrupt, askiug for an or- 
der that the bankrupts should complète their schedules in bankruptcy, so as 
to contain the niatter oniitted. The bankrupts filed an answer, averring that 
they had replied to ail the questions except such as would tend to iiicrim- 
inate them. 

The question presented before the référée is believed to be of first impres- 
sion. Counsel bas not clted, nor can the référée flnd, any case in which a 
bankrupt has declined to flle schedules, on the ground that they will in- 
eriminate him; or, again, has declined to give the uiost important lists re- 
quired by the aet for (he same reason. In Commonwealth v. Ensign, 40 l'a. 
Super, et. 157, 22 Am. Bankr. Rep. 797, schedules filed by the défendant 
in involuntary bankruptcy were decided by tlie quarter sessions court of 
Erie county to be admissible against him. On appeal to the Superior Court 
it was decided : First. That section 800 of the Kevlsed Statutes of the United 
States (U. S. Comp. St. 1901, p. 661) providing "no pleading of a party, or 
any discovery or évidence obtained from a party or witness by means of a 
.judicial proceeding in this or any foreign country, shall be given in évidence, 
or in any manner used against him or his property or estate, * * * in 
any criminal proceeding, or for the enforcement of any penalty or forfei- 
ture," applies ouly to courts of the United States. Second. That the proviso 
in section 7 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 548 
[U. S. Comp. St. 1901, p. 3424]) that "no testimony given by the bankrupt shall 
be offered in évidence against him in any criminal proceeding" applies only 
to the évidence given at the meetings of creditors under clause 9 of this sec- 
tion, and not to the schedule to be flled by him under clause 8 of the sec- 
tion. Third. That the schedules might be used under the indictment to show 
the receipt of bank deposlts when the bank was insolvent. The court went 
on to say : 

"Counsel contend that the use of the schedules and the bocks in this trial 
was in violation of the défendant'» rlghts under the provisions of the fédéral 
(Constitution that no person 'shall be compelled in any criminal case to be a 
witness against himself,' and the provision of the state Constitution that 
in criminal prosecutions the accused 'cannot be compelled to give évidence 
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against himself.' It is to be observed that tlie commonwealth did not obtaiii 
thèse documents by auy compulsion exerted by it upon the défendant. But 
it is said tlie scliedules were filed and the books were delivered to the trus- 
tée by compulsion of the provisions of the banlcruptcy law and of the gên- 
erai orders in baukruptcj', and therefore they could not be used In any crim- 
Inal prosecution of the défendants either in tlae state courts or in the United 
States courts. It is to be observed, in this connection : (1) That the Bank- 
ruptcy Act attaches no penalty to the bankrupt's failure to file the schedule ; 
(2) that the schedules involved in the présent case were not flled uuder com- 
pulsion of any spécial decree or order of court or of any attachment or pro- 
ceeding for attachment; (f!) that the défendants did not object to flling theni 
upon the ground that thereby they would furnish évidence that might in- 
crimlnate them ; (4) that they did not file tliem under the inducement of auy 
provision of any act of Coiigress or of the state Législature proliibiting them 
from belng used agaiust them in any cri minai prosecution in the state courts; 
(5) that it does not appear that at the time they filed them they were uuder 
arrest or had been charged with a criminal offense or were under any sort 
of duress. Generally speaking, and in the absence of statutory régulation of 
the subject, testimony and written statements voluntarily given or made by 
a party or witness in a judicial proeeeding are as admissions and confessions 
compétent against him on the trial of any issue in a criminal case to which 
they are pertinent, and, according to the great weight of authority, such state- 
ments and testimony are consldered voluntary when given or made under 
the circumstances above enumerated. * * * It follows that the court did 
not commit error in admltting the papers and testimony referred to in the 
flrst two assignments of error." 

This case was taken by wrlt of error to the Suprême Court of the United 
States, which on February 24, 1913, afHrmed the judgment of the Superior 
Court of Pennsylvania : Judge Pitney saying : 

"It was reasonable for Congress to make a distinction between the schedule, 
which may presumably be prepared at leisure and scrutinized by the bank- 
rupt with care before he vérifies it, and the testimony that he is to give when 
he submits to an examination at a meeting of creditors or at other times pur- 
suant to the order of the court — a proeeeding more or less unfrieudly and in- 
quisltorial as well as summary, and in which it may be presumed that even 
an honest bankrupt might, through confusion or want of caution, be betrayed 
into making admissions that he would not deliberately make." 227 U. S. 
592, 33 Sup. et. pages 321, 323, 57 L. Ed. . 

It will be observed that while the Superior Court does not directly décide 
that if the défendants had been compelled against their protest, by order of 
the TJnited States courts, to file their schedules, such schedules could not 
be used against them in bankruptcy ; yet the reasoning of the court goes di- 
rectly to this point, that it may fairly be inferred that in its judgment sched- 
ules compulsorily obtained from the bankrupts under circumstances simllar 
to the présent cannot be used against them. 

The bankrupts, however, further object to the furnishing of thèse lists 
upon the ground that information may be obtained from them which will lead 
to their incrimination. Their reasoning is that having already been declared 
perjurers in the Rudsky proeeeding, thèse lists will either show that they 
theu committed perjury, or were committlng perjury in the filing of their 
schedules. 

The indictment found against the bankrupts is based upon an alleged state- 
ment of theirs, dated September 6, 1911, containing a statement of their ac- 
Gounts as of June lOth, of the same year. It embraces a list of book ac- 
counts and merchandise on hand on the asset side, and open accounts and 
loans on the liability side, and they allège that if they are compelled to set 
forth a list of their creditors as of the date of the flling of the pétition in 
bankruptcy, even though it were several months after the date of the state- 
ment, it would furnish the names of the parties with whom they dealt, and 
from it could be obtained a statement of the accounts of the bankrupts with 
them as of June 10, 1911, the sum total of which might differ entirely from 
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the statement of llabllltles as set forth In the bankrupts' statement, upon 
which they were Indicted. 

It bas been repeatedly held that a bankrupt pleadlng his constltutional 
privilège must give such Information to the court as will enable It to judge 
whether he is within such privilège, and the question before the référée is 
therefore whether, under the clrcumstances of this case, the filing of the omlt- 
ted lists would furnlsh information to sustain the criminal charge. It is not, 
in the referee's opinion, material that thèse lists mlght in sorae unlikely con- 
tingency give such information. They must be such as would evidently do so ; 
and the bankrupts' counsel bas endeavored to show that they will necessarily 
do so. Each of thèse lists is considered scrlatim in the able briefs flled by 
counsel for the trustée and for the bankrupts. 

As to the list of creditors holding securities : 

The bankrupts aver that in the Kudsky proceedings they maintaiued that 
the goods which were found in Rudsky's warehouse had orlginally been placed 
with him as collatéral security for a loan ; that, the court having found to 
the contrary, the bankrupts cannot furnlsh thèse lists without coudemning 
themselves either in their previous testimony or at this time. It does not 
appear to the référée that this contention is well founded. The bankrupts 
hâve been already exhibited as perjurers in the Kudsky matter, and will fur- 
nlsh no additional évidence against themselves either by foUowlng the flnd- 
Ings of the court in the Rudsky matter, or by repeating in their schedule tho 
allégations which were then characterlzed as false. 

The bankrupts delivered to the receiver in bankruptcy at the time of hls 
appolntment ail of the books and papers used by them in the conduct of 
their business, and any list of creditors holding security flled by them must 
be the list which exlsted in November, 1911, when the pétition in bankruptcy 
was flled. The statement, however, sent to the créditer, on which the war- 
rant was issued, by the United States government, was in the previous June. 
The court is therefore asked to absolve the bankrupts from their statutory 
duty on the ground that information may possibly be obtained from the list 
of creditors existing in November, which will aftect the credibility of the 
statement of liability made In the previous June. 

The other Usts which form the subject of the pétition may be considered 
together. They refer to unsecured creditors, to liabilities on notes or bills, 
to stock in trade in business, to Personal property of any other description, 
and to debts due the bankrupts, ail as of November, 1911. 

The bankrupts aver that if they are compelled to set forth a list of the 
creditors as of the date of the pétition in bankruptcy, even though it be sev- 
eral months after the date of the statement, to the creditors for which they 
are indicted, it will furnlsh the names of the parties with whom they dealt, 
and from it can be obtained a statement of the accounts of the bankrupts 
with thèse parties as of June 10, 1911, the sum total of which may dlfCer 
materially from their statement of liabilities of that date. They aver in 
the same way that a list of their liabilities on notes and bills, a list of their 
stock in trade, a list of their Personal property, and a list of the debts due 
to them, will furnish information as of November, 1911, which may be so 
followed as to furnlsh incriminating évidence against them as to their state- 
ment macje in June, 1911. 

The quesyçn whether the bankrupts can refuse to deliver possession of 
the books and papers of the estate to the trustée in bankruptcy upon the 
ground that they contain Incriminating évidence has been flnally settled by 
the Suprême Court in the case of Matter of Harris, 26 Am. Bankr. Rep. 302. 
221 U. S. 274, 31 Sup. Ct. 557, 55 L. Ed. 732, upon the ground that the books 
belong to the trustée in bankruptcy, and cannot be withheld from him, and 
that if they incriminate the bankrupt "that is one of the misfortunes of bank- 
ruptcy if it follows crime." Prior to this décision it had been held in varions 
cases (In re Hess, 14 Am. Bankr. Rep. 826, 136 Fed. 988; In re Hark Bros., 
14 Am, Bankr. Rep. 624, 136 Fed. 986 ; In re Rosenblatt, 16 Am. Bankr. Rep. 
308, 143 Fed. 663 ; In re Bendheim, 24 Am. Bankr. Rep. 254, 180 Fed. 918), 
by District Courts of the United States, that the court must be placed in 
position tb Judge whether there is reasonable ground to apprehend danger to 
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a witness eompelled to answer. The référée lias sufljciently discussed the 
possibility of a further incrimination of the bankrupts by the flllng of sehed- 
iiles uuder the présent elrcumstances, and has concluded that it does not 
exist. 

It Is not necessary, however, for the trustée to establlsh beyond any possi- 
ble doubt that the list furnished by the bankrupts wUl not Incrlrainate them : 
it is for the bankrupts to show a reasonable likelihood that they will se be 
incriminated. Tins will appear manifest when it Is considered that they are 
seekiug to excuse themselves from a statutory duty of the highest importance. 
Their failure to discharge this duty wlU embarrass the trustée at every step, 
and may render it impossible for hlm to conduct the proceedings in bank- 
i-uptcy. 

The référée orders the bankrupts withln 30 days to complète their sched- 
ules In bankruptcy by the addition of a list of creditors holding securitles ; 
a list of creditors whose clalms are unsecured; a Ust of liabllitles on notes 
or bills discounted which ought to be paid by makers, drawers, and acceptors : 
a list of stock in business and the value thereof ; a list of personal property 
of whatever description and the place where situate ; and a list of debts due 
the bankrupts on open aecounts. 

J. Howard Reber, of Philadelphia, Pa., for petitioning creditors. 
Clinton O. Mayer, of Philadelphia, Pa., for bankrupts. 

J. B. McPHERSON, Circuit Judge. [1] The referee's order of 
May 12, 1913, will be so modified, ex majori cautela, as to provide 
«xpressly that the bankrupts may omit from their schedules any réf- 
érence to the transaction with Rudsky. They are still exposed to the 
danger of prosecution in connection with that transaction, and they 
should not be compelled to run the not remote risk of having their 
statements used against them in such a prosecution. The connection 
between such statements and the évidence required to sustain the 
prosecution is direct and immédiate. 

[2] But their objection to filling out the other schedules cannot 
be sustained. Thèse (A3, A4, B2C, and B3a) require them to set 
forth certain facts about their financial condition in October, and I 
hâve not been convinced that thèse facts hâve so close a connection 
with the written représentations about their condition that were mailed 
in the preceding June as would tend to convict them of a postal crime 
in making such représentations. In my opinion the connection, if it 
exista at ail, is remote and contingent, and need not be taken into ac- 
count. 

With the foregoing modification, and with a slight change in date, 
so that the bankrupts are now directed to file their schedules on or 
before June 16th, instead of the date fixed by the référée, his order is 
affirmed. 
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In re DREUIL & CO. 

Pétition of CANAL BANK & TRUST CO. 

(District Cîourt, E. D. I^oiiisiana. Mny 16, 1913.) 

(No. ],7()6.) 

1. WaREHOUSEMEN (§ 17*) — WAUEEtOliSE Kecî:I!'TS — l'LEDGES — StATUTES. 

Louisiauii Acts 1008, No. 221, § -10, pi-ovides tli;tt any iiesotiable receipt 
iiiay be uegotiated by tlie owiier or by any person to wlioju tl)(> possession 
or custody ot tlie recei]it bas lieen iiitriistcd liy tbe owner, if. by tlie 
ternis of the receipt, tlie warebouseiium uudertakes to dellver tiie goods 
to tlie order of tlie iiersou to wboni tlie iiossession or cnstody of the re- 
ceipt lias beeii intrusted, or If at tlie tiine of sncli inti-nstiiii; tbe re- 
ceipt Is in such fonn tbat it ruay be negotiated by delivery. Section 41 
déclares that oiie to whoin a negotiable receipt bas been duly negotiated 
acquires tbereby such title to the goods as the persoii negotiatiug the 
receipt to hini had or had ability to coiivey to a pnrcbaser in good faith 
for value, and also such title to the goods as the depositor or person 
to whose order the goods were to be delivered by the ternis of the re- 
ceipt had or had ability to eorivey to a purchaser in good failli for value. 
Section 47 provides tbat the validity of a negotiation of a receipt is uot 
impalred by the fact that sucli negotiation was a breacb of duty of the 
person making It, or by the fact that the owner was induced by fraud, 
niistalje, or duress to intrust the possession or custody of tbe receipt to 
such person, if the person (o whoni tlie receipt is negotiated, or one to 
whom the receipt Is subsequently negotiated, pnid value therefor, wlth- 
out notice of the breach of duty, fraud, niistake, or duress. Ueld, that 
where the bankrupts liavlng pledged cotton bills to a bank obtained theru 
by executing trust receipts in order that he niight sell 'lie cotton and ac- 
count to the bank therefor, but instead storcd tlie coi ton and pledged 
warehouse receipts therefor to anotlier bank, lie, belng a mère baiiee, 
eould not convey a better title than he possessed hiniself, and hence nei- 
ther uuder such act uor Independent thereof could the bank to which the 
warehouse receipts were pledged acquire title as against the original 
pledgee. 

[Ed. Note. — For other cases, see Warehoiisemen, Cent. Dig. § ■'>% ; Dec. 
Dig. i 17.*] 

2. Carriers (§ 58*)' — Bills of Lading — Pledge — Iîiguts as Bailees. 

Cotton bills having been pledged to a bank, tbe bankrupts obtained the 
saine by giving therefor trust certiflcates recitiiig that it was for con- 
venience only, without novatiou of the original debt, or giving the bank- 
rupts any title to the cotton except as tru.stee for the bank, and except 
to receive the avails (liereof or tlie documents therefor for account of 
the bank. Hold, that by such temporary custody of the biils the bank- 
rupts became bailees only for the bank, and their authority was linilted 
by the trust receipts, and heiice they had no authority to pledge the 
cotton. 

[Kd. Note.— For other cases, see Carriers, Cent. Dig. §g 170-190; Dec. 
Dig. § 58.*] 

3. Estoppel (§ 72*) — Fraud — Négligence. 

Where a bank to which cotton bills had been pledged in aceordance 
witli custoin perniltted the pledgors to take the dcxiuuients giving trust 
receipts tiierefor, providing that the pledgors acted as trustées for the 
bank, and were without title except to receive the avails of cotton or 
the documents for and on account of tlie bank, tliere was no négligence 
in so coinmitting to the pledgors the bank's indieia of title, and hence 
another bank to whlcli the bankrupts wrongfnlly pledged fhe cotton could 

♦For other cases see same topic & § NUMBeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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uot iuvoke the doetriue that, where one of two innocent parties must 
suft'er, he who put it lu the povver must bear the loss. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 188 ; Dec. Dig. 
§ 72.*] 

4. Estoppel (§ 72*) — Permitting Injurt Between Parties Equally Blame- 
LEss — Agis or Pledgee. 

Where pledgees of cotton bills in accordance with a custom delivered 
the bills to the pledgors against trust receipts and the pledgors wroug- 
fully stored the cotton and pledged warehouse receipts obtaiueU theretor 
to another bank, the original pledgees were not estopped as against the 
latter to elaini the superlor title to the cotton, and the p!edgt)rs had 
no authorlty to repiedge the same. 

[Ed. Note. — For other cases, see Estoppel, Cent. Big. § 188; Dec. Dig. 
§ 72,*J 

In bankruptcy. In the matter of bankruptcy proceedings of Dreuil 
& Co., bankrupts. On pétition of the Canal Bank & Trust Company 
and counterclaim of the Commercial National Bank to recover the pro- 
ceeds of certain cotton from the trustée. Judgment in favor of the 
Canal Bank & Trust Company as prayed. 

Mooney & Janvier, of New Orléans, La., for Canal Bank & 
Trust Co. 

Merrick, Lewis, Gensler & Schwarz, of New Orléans, La., for Com- 
mercial Nat. Bank. 

Dufour & Dufour and Hall, Monroe & Lemann, ail of New Orléans, 
for receiver and trustée. 

FOSTER, District Judge. In this matter it appears that the bank- 
rupts, Dreuil & Co., pledged to the Canal Bank & Trust Company a 
bill of lading for 40 baies of cotton, marked "N O Q M," and another 
for 60 baies of cotton, marked "O I C O." A few days later they ob- 
tained the bills of lading from the bank on what are known in banking 
circles as trust receipts, of which the following, as to their material 
parts, is a copy : 

"Recelved of Canal BanU & Trust Company the bills of lading or other 
documents or securltles as ennmerated below, held by the said bank as col- 
iiiteral pledged to secure advances made to the undersigned, and in consid- 
ération thereot, the undersigned hereby agrées to pay over to the said bank or 
its assignées, and to speclflcally apply against the very sarae advances the 
proceeds of the sale of the property mentioned in the said documents; or 
to deliver to the said bank or Its a.ssignees the shipping documents or ware- 
house receipts representing the undermentioned goods within one day from 
the receipt thereof, this dellvery belng tempera rlly made the undersigned 
for convenlence only, without novation of the original debt, or giving the 
undersigned any tltle thereto, exceiit as trustée for the said bank, and ex- 
oept to receive the avails thereof or the documents therefor for aceount of 
the said bank." 

Instead of complying with the terms of the trust receipts, they sent 
the cotton to a pickery, where the 40 baies, marked "N O Q M," were 
remade into 60 baies, and 60 baies, marked "O I C O," were remade 
into 90 baies. They next stored the cotton in the Planters' Press, ob- 

*For oUxer cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to i^ate. & Rep'r Indexes 
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tained two negotiable warehouse receipts for it, and pledged them to 
the Commercial National Bank. Thereafter tliey obtained thèse two 
warehouse receipts from the Commercial National Bank on similar 
trust receipts and, again failing to comply with their agreement, sur- 
rendered the warehouse receipts to the press, changed the mark of the 
baies of the "N O Q M" to "P B I D" and "F A K D," 30 baies each, 
and changed the mark of the 30 baies of "O I C O" to "B J J D." 
They then disposed of the 60 remade baies, still marked "O I C O," 
but the balance of the cotton is still in the warehouse with no negotia- 
ble documents out against it. The bankrupts are indebted to each 
bank in an amount exceeding ail the collatéral held by it, including the 
cotton above referred to. 

The trustée contends that the cotton on hand is not identified as the 
cotton originally pledged, and hence forms part of the gênerai estate. 
This position is not well taken. The proof is ample to identify the cot- 
ton, and the contention of the trustée may be dismissed from further 
considération. 

[1] The Commercial National Bank contends that having received 
the negotiable warehouse receipts in pledge for value, and without no- 
lice, under the uniform warehouse receipts act adopted in Louisiana, 
.\ct 221 of 1908, its title is superior to any other. On this question it 
appears from the report of the commissioners on uniform state laws 
of January 1, 1910, that the uniform warehouse receipts act was first 
considered by them in national conférence in 1904, and Prof. Samuel 
Williston and Mr. Barry Mohun were commissioned to draft such' 
an act. The draft was prepared by the gentlemen named, and after 
duc considération and some changes it was approved by the commis- 
sioners in 1906 and recommended to the Législatures of the several' 
States for passage. The law has been adopted in over 20 states, but 
apparently no court of last resort has had occasion to construe the sec- 
tions Velied upon by the Commercial National Bank. At least, no cases 
;)re cited by counsel, and I hâve not been able to fînd any. 

It is apparent, however, that the purpose of the law is to facilitate 
legitiniate business, and not to abrogate or change fundamental princi- 
ples. Both at common law and under the Civil Code of Louisiana, 
arts. 2452, 3142, a bailee or trespasser could not by selling or pledging 
the property convey a better title than he possessed himself, e\'en to- 
an innocent third person, and neither the intent nor the letter of the 
uniform statute will support the proposition that he could do so indi- 
rectly by storing the goods and negotiating the receipt. The sections 
of the law relied upon by the Commercial National Bank material to 
the issue are as follows: 

Section 40: 

"A negotiable receipt may be negotiuted— (a) By tlie owner tliereof; or 
(b) By any person to whom tlie possession or custody of tlie receipt lias been 
cntrusted by the owner, if, by the ternis of the receipt, the warehouseinan 
iinflertukes to deliver the goods to the order of the person to whom the pos- 
session or custody of tiie receipt has been entrusted, or if at the time of sucb 
i.>utrusti)ig the receipt i.s in such form that it inay be negotiated by delivery." 
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Section 41 : 

"A person to whom a negotlable receipt lias been duly negotiated acquires 
thereby — (a) Sucli title to the goods as the person negotlating the reeeipt to 
him had or had abillty to convey to a purchaser in good faith for value, and 
also such title to the goods as the depositor or person to whose order the 
goods were to be delivered by the ternis of the reeeipt had or had abillty to 
oouvey to a purchaser in good faith for value." 

Section 47 : 

"The validity of the negotiation of a reeeipt Is not Impaired by the fact 
that such negotiation was a breach of duty on the part of the person mak- 
iug the negotiation, or by the fact that the owner of the reeeipt was induced 
by fraud, niistake, or duress to entrust the possession or custody of the re- 
eeipt to such person, if the person to whom the reeeipt was negotiated, or 
a person to wlioni the reeeipt was subsequently negotiated, paid value there- 
for, wlthout notice of the breach of duty, or fraud, mistake, or duress." 

From a casual reading of thèse sections they may seem to support 
the contention of the Commercial National Bank, as it appears a 
warehouse reeeipt may be negotiated by any person to whom it is in- 
trusted by the owner, notwith standing the negotiation may be a breach 
of trust. But on analysis it is clear that the provision relied on can 
hâve no effect, unless there is in existence a valid warehouse reeeipt 
for goods stored by the true owner, or some one having the right and 
authority to store them, to which they may be applied. Obviously a 
reeeipt issued by a warehouse without the authority, knowledge, or 
consent of the owner of the goods could hâve no more effect than a 
forged bill or note. 

The commissioners on uniform state laws, in their report of Jan- 
uary 1, 1910, referring to sections 40 and 41, had this to say: 

"Thls section and the next are of fundaniental Importance to the mercan- 
tile eommunity. They state familiar law In regard to bills and notes and 
there is authority for them in the statutes maklng warehouse recelpts and 
blUs of lading negotlable and In well recognized mercantile custom. It wUI 
be noticed that one who takes by trespass or a flnder is not Ineluded withiu 
the description of those who may uegotlate." 

Prof. Williston, with référence to the uniform act, states the rule as 
f oUows : 

"As a gênerai proposition it needs no argument to show that a bailor hav- 
iug no title to goods canuot, by depositlng them with the warehouseman, or 
carrier, and receivlug a document of title In return, whatever its form, give 
a good title to a purchaser of the document, however innocent the purchaser 
may be." Wllllaton on Sales, par. 421. 

Moreover, the uniform act is but a step in the development of the 
law, and décisions relating to prior and similar acts are safe guides 
to its construction. In Commercial Bank of Selma v. Hurt, 99 Ala. 
130, 12 South. 568, 19 L. R. A. 701, 42 Am. St. Rep. 38, a case almost 
identical with the one at bar, the court, in upholding the title of the 
owner of the goods, in the course of its opinion, took occasion to say : 

"We cannot conceive that it could hâve been within the contemplation of 
the Législature that the provisions of the statute would enable a thief, by de- 
positlng the stolen property with a warehouseman and obtalning a reeeipt 
for it In due form, to eonfer upon an innocent purchaser for value and in 
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good faith a claim to tlie property, wliich would prevail against that of the 
true owner." 

And it is doubtful that Act No. 221 of 1908 changed the law of 
lyouisiana materially. Section 7 of Act No. 156 of 1888, in force up 
to that time, provided as follows : 

"That the receipts Issued against proiierty stored in public warehouses, as 
herein provided for, shall be iiegotiable and transférable by endorsemeut 
* * * and delivery in the sanie nianner and to the same extent as bills 
of exchange and promissory notes now are, withont otlier formality, and the 
transferree or holder of such publie warehouse reeelpt shall be considered 
and held as the actual and exclusive owner, to ail intents and purposes, of 
the property therein described, subject only to tlie lien and privilèges of the 
Ijnblic vvarehousenian for storage or other warehouse charges." 

In Holton v. Hubbard, 49 La. Ann. 715, 22 Sotith. 338, a case aris- 
ing under this act, the Suprême Court of Louisiana reviewed the stat- 
utes and the jurisprudence, and held that, when property was shipped 
to a factor for the purpose of sale only and was stored by him and the 
receipt pledged to secure the factor's debt, the owner was not pre- 
cluded to claim the property; that articles 2452 and 3142 of the Civil 
Code which strike with nullity the sale or pledge of the property of 
another were not repealed by the act ; that, if it could be held that the 
act intended to repeal thèse articles of the Code, it would be open to 
the objection of unconstitutionality because no such purpose was stated 
in its title. Mr. Justice Miller, in denying a rehearing, summed up the 
court's conclusions as follows : 

"With the niost eareful considération, we are utterly unable to interpret 
législative aets desigued to assist legitimate connneixial necessities so as to 
overthrow long-seltled principles and sanction what the law deeins frauds." 

See, also, Frantz v. Winehill, 124 La. 680, 50 South. 650. 

[2] The Canal Bank & Trust Company was constructively the own- 
er of the cotton by virtue of its pledge, and as holder of the bills of 
lading. When it siirrendered the temporary custody of the bills of 
lading to the bankrupts, they became its bailees, and their authority 
was restricted and governed by the trust receipts and did not include 
the right to pledge the cotton. R. S. of Louisiana, § 2482; Lallande 
V. His Creditors, 42 La. Ann. 705, 7 South. 895 ; Bank v. Meyer, 43 
La. Ann. 1, 8 South. 433 ; Insurance Coinpany v. Kiger, 103 U. S. 
352, 26 L. Ed. 433 ; Shaw v. Railroad Company, 101 U. S. 562, 25 L. 
Ed. 892. 

[3] The Commercial National Bank also invokes the doctrine that, 
where one of two innocent parties must sufifer, he who put it in the 
power of the wrongdoer to commit the wrong must bear the burden. 
This doctrine, of course, could hâve no application unless the Canal 
Bank & Trust Company was guilty of négligence. 

[4] It would be greatly inconvénient, if not impracticable, to con- 
duct the cotton business unless cotton merchants were intrusted with 
the temporary possession of negotiable bills of lading and warehouse 
receipts for the purpose of having the cotton sampled and classed and 
marked, weighed, and shipped when sold. It is the well-recognized 
custom in New Orléans to do so. Therefore the Canal Bank & Trust 
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Company was guilty of no négligence in surrendering the bills of lad- 
ing on trust receipts, and the record does not disclose that they did or 
said anything else that could estop them. Civil Code, arts. 3142, 3145, 
3146; Clark v. Iselen, 21 Wall. 360, 22 L. Ed. 568. If the cotton had 
been stored by the bankrupts, at a time the unincumbered ownership 
was in them and the receipts had been pledged to the Canal Bank & 
Trust Company and subsequently withdrawn on trust receipts and 
then fraudulently pledged to the Commercial National Bank, the situa- 
tion would be différent, and no doubt the provisions of the act would 
apply, and décisions dealing with negotiable securities and bills and 
notes would bave bearing. As it is, in the light of the above quoted 
authorities, the conclusion is irrésistible that the Commercial National 
Bank takes nothing by the act, and the title of the Canal Bank & Trust 
Company is superior. The Canal Bank & Trust Company invokes the 
doctrine that, where equities are equal, the first in order of time must 
prevail. It may be that their contention is well founded, in view of the 
fact that their pledge was prior to that of the other bank, and neither 
has in its possession the documents pledged to it and that same hâve 
been executed and canceled. But entertaining the above views, it is 
unnecessary to consider this question, and with regard to it I express 
no opinion. 

There will be judgment in favor of the Canal Bank & Trust Com- 
pany as prayed for. 



In re DIIEUIL & CO. 

(District Court, E. D. Loiiisiana. May 8, 191.3.) 

No. 1.7(i(). 

1. BaNKEUPICY (§ 140*) — PLED(iE.S — (JW.NEKSllIP OF PBOPERïy. 

The bankrupts. liavlng pledfîed eertaiu cotton to tlie C. Bank by de- 
llverlng a bill of ladlng for 1(30 baies niarked "C I PL," obtaiued the "docu- 
ments from the bank accordhig to ciistom by executing a trust recelpt, 
which, without vestlng tltle in the bankrupts, authorized a sale of the 
cotton and a paynient of the proceeds to the bank or return of the papers. 
Instead of this, however, the bankrupts stored the cotton in a warehouse. 
obtalned a negotiable receipt therefor, and fraudulently lUedged it to 
the O. Bank. Thereafteu they obtained such warehouse receipt from Ibe 
latter, and on the same day sent to the O. Bank a eheck for $6.000. 
which was the pledge value of the 100-bale lot indorsiug ou the clieek 
an inscription that it was on account of such cotton. and directing the 
bank to cancel the trust receipt. The warehouse receipt coniing into the 
hands of the bankrupts' trustée was clalnied by both lianks. HeUI, that 
slnce the rule that a debtor may imjiute payment to oue or the other of 
his debts does not apply to the withdrawal of collatéral, the notation 
on the clieck dld not requlre the bank to crédit the payment in accord- 
ance therewith, nnd the C. Bank, haviug a valid pledge of the cotton not 
surrendered by a delivery of the papers to the bankrupts, the banks were 
entitled to the cotton as agalnst the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 1!)s, !!«). 
219, 225; Dec. Dig. § 140.*] 

•For other cases see same topie & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. BaNKEUPTCY (§ 140*) — OWJfERSHIP OF PbOPEETY — ESTOPPEt. 

The banks, havlng been gullty of nelther fraud nor gross négligence, 
and not having Indiiced the bankrupts' trustée to alter hls position to his 
préjudice, were uot estopped to clalm title to the eotton. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225; Dec. Dig. § 140.*] 

3. EsTOPPEL (§ 59*) — Natube and Eléments — Fraud. 

Estoppel may not be invoked to permit a party asserting It to per- 
petrate a fraud. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 146, 147 ; Dec. 
Dig. § 59.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Dreuil 
& Co. and otliers. Joint pétition by the Bank of Orléans and the Com- 
mercial National Bank that a warehouse receipt for 100 baies of eot- 
ton and the eotton represented thereby be turned over to the petition- 
ers. Granted. 

Merrick, Lewis, Gensler & Schwarz, of New Orléans, La., for Com- 
mercial Nat. Bank. 

Frank Butler and Denegre & Blair, ail of New Orléans, La., for 
Bank of Orléans. 

Dufour & Dufour and Hall, Monroe & Lemann, ail of New Orléans, 
La., for receiver and trustée. 

FOSTER, District Judge. In this matter the Bank of Orléans and 
the Commercial National Bank hâve filed a joint pétition, praying that 
a warehouse receipt for 100 baies of eotton, in the hands of the trustée, 
Jonas Hiller, and the eotton represented thereby, be turned over to 
them. The matter was referred to the référée as spécial master and 
now cornes up on exceptions to bis report. 

[1] It appears that before bankruptcy Dreuil & Co. pledged to the 
Commercial National Bank a bill of lading for 100 baies of eotton, 
marked "C I P L," and subsequently obtained custody of the bill of 
lading on what is known as a trust receipt. By the terms of the trust 
receipt the bill of lading was delivered to Dreuil & Co. temporarily, 
and for their convenience, as trustées of the bank and without vesting 
any other title in them, and on the agreement that they would pay over 
to the bank the proceeds of the eotton, or return the bill of lading 
within the time specified. Instead of proceeding in the usual course of 
business, and either selling the eotton and paying over the proceeds, or 
returning the bill of lading, to the bank, the bankrupts stored the eot- 
ton in a warehouse, obtained a negotiable warehouse receipt for the 
same, and fraudulently pledged it to the Bank of Orléans. Thereafter 
they obtained the custody of the negotiable warehouse receipt from 
the Bank of Orléans on another trust receipt of similar ténor. The 
negotiable warehouse receipt was in the hands of the bankrupts at the 
time of their adjudication and passed to the trustée, who now bas it. 
The bankrupts are indebted to each bank in a sum exceeding ail the 
collatéral held by it, including the 100 baies of eotton pledged to both. 

•For other cases see same topic & 5 numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At the time of obtaining the warehouse receipt from the Bank of Or- 
léans, Dreuil & Co.'s représentative had some conversation with the 
note clerk, regarding their loan, represented by a demand note of $15,- 
000. Later on in the day he sent in a check for $6,000, which was the 
pledge value of the 100 baies of cotton in question, and indorsed on 
the check was the following inscription ; 

"On % D/L #1. Cancel trust receipt 12/30/12 for C I P L 100 B/C." 

The trustée excepts to the master's report mainly as to his conclu- 
sions of law, and generally because he did not fànd in his favor. The 
Bank of Orléans excepts to his seventh finding of fact, wherein he 
found that Dreuil & Co.'s représentative had obtained the said ware- 
house receipt on the statement that the cotton had been sold, and that 
he would take up the trust receipt later in the day or would pay the 
loan. 

The trustée contends that the demanda of both banks should be re- 
jected; that of the Bank of Orléans on the theory that by indorsing 
the check in the manner above set eut the bankrupt firm had imputed 
the payment of the $6,000 to that particular trust receipt and thereby 
canceled the pledge ; and that of the Commercial National Bank on the 
theory that the Commercial National Bank bas asserted that the Bank 
of Orléans has a valid pledge on the cotton, and is thereby estopped to 
claim any lien itself, because of the following paragraph of the péti- 
tion : 

"That while said cotton or the aforesaid negotiable warehouse receipt was 
In the possession of the said bankrupt firm of Dreuil & Co. as agents, and for 
account of petitioner, Banli of Orléans as aforesaid, and before the purpose 
of delivery thereof was accomplished, the said firm went into banliruptcy and 
the said cotton and the document representing the same came into the pos- 
session or control of the receivers and subsequently of Its aforesaid trustée." 

I am not called upon to décide the question of priority as between 
the plaintiffs, they having elected to sue jointly, and it is sufficient if 
either prevail as against the trustée. 

With regard to the contention that the pledge was canceled, while 
no doubt the debtor has the right under the law of Louisiana to im- 
pute a payment to the one or the other of his debts, in this case there 
was but one debt, and the principle does not extend to the withdrawal 
of collatéral security. On the contrary, the note upon which the 
money was borrowed puts the control of the collatéral in the lender, 
for it contains the provision that the lender shall hâve the right to de- 
mand other or additional security at any time. The notation on the 
check could amount to nothing unless by the acquiescence or agree- 
ment of the bank. Nothing whatever was said on either side at the 
time the check was handed in. The preceding conversation between 
the note clerk and Dreuil & Co.'s représentative was gênerai as to the 
loan and the several outstanding trust receipts, and there was no agree- 
ment as to the particular trust receipt hère in question. In fact, the 
note clerk wanted the older trust receipts taken up first. Nor would 
the usual course of business between the parties warrant the conclu- 
sion that the bank had impliedly acquiesced by receiving the check. 
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I do net find there was any agreement to take up any partîcular trust 
receipt, or that the bank had agreed to cancel it or had acquiesced in 
its cancellation. But, be this as it may, it is immaterial unless the trus- 
tee's contention as to the estoppel of the Commercial National Bank is 
Sound. The Commercial National Bank had a valid pledge of the cot- 
ton, and it did not surrender it by giving the temporary custody of the 
bill of lading to the bankrupts, nor was the pledge canceled by the 
bankrupt's subséquent fraudulent pledge of the same cotton to the 
Bank of Orléans. As between the parties it existed ail the time and 
needed no revival. If the last pledge is not valid, or is extinguished 
in any way, then the first pledge is in full force and vigor, and the 
Commercial National Bank is entitled to the cotton unless estopped to 
claim it. 

[2J The trustée cites a number of cases in support of his plea of 
estoppel, but I do not find them controlling, considering the facts of 
the case. Taking the pétition of the banks as a whole, ail the facts 
with regard to the transactions are disclosed, and the clause saying 
that the cotton is held by the bankrupts for account of the Bank of 
Orléans is at most a conclusion of the pleader. There is neither fraud 
nor gross négligence shown on the part of the petitioner, nor has the 
trustée been induced to alter his position to his préjudice. On this 
State of facts there could be no estoppel. Brant v. Virginia Coal & 
Iron Co., 93 U. S. 326, 23 L. Ed. 927; Sturm v. Boker, 150 U. S. 312, 
14 Sup.^Ct. 99, 37 h. Ed. 1093. 

[3] Eurthermore, it has never been held that estoppel could be in- 
voked to permit the party asserting it to perpetrate a fraud, which 
woidd be the effect in this case. The doctrine of estoppel against es- 
toppel might well be applied to the trustée 's plea. 16 Cyc. 748. The 
exceptions of the trustée will be overruled. The exception of the 
Bank of Orléans will be sustained. In ail other respects the report of 
the master will be confirmed. 

There will be a decree in favor of the plaintiffs as prayed for. 
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PACIFIC COAL & TRANSPORTATION CO. et al. v. PIONEER 
MINING CO. 

cuit Court of Appeals, Nlnth Circuit. May 5, 1913.) 

No. 2,150. 

1. Equitt (§ 53*)— Qtjieting Title (§ 34*) — Teial (§ 11*)— Equity Jubisdic- 

TION PlEADING. 

Where the complaint in a suit to quiet title, brought under Code Civ. 
Proc. Alaska, § 475, whlch authorizes .such a suit of an équitable nature 
by one in possession, alleged title and possession in plaintiiï, it stated a 
cause of action of équitable cogiiizance ; and where défendant not only 
joined issue on such allégations, but alleged titJe and possession in itself 
and prayed for a decree quieting Its title, it vvaived any objection to the 
équitable jurisdictlon, and was not entitled to an order transferriug the 
cause to the law calendar for trial to a Jury. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 173-176; Dec. 
Dig. § 53;* Quiating Title, Cent. Dig. §§ CO, 71, 72, 76, 77; Dec. Dig. § 
34;* Trial, Cent. Dig. §§ 28-30; Dec. Dig. § 11.*] 

2. Appeal and Ekrok (§ 974*) — Equitt (§ 377*) — Hearing — Submission or 

Issues to Juey — Discrétion of Court. 

The submission of questions of fa et to a jury in an equity case rests 
in the sound discrétion of the court, and its refusai to do so cannot be 
revlewed. except for an abuse of discrétion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3858, 
3859; Dec. Dig. § 974;* Equity, Cent. Dig. §§ 788-793; Dec. Dig. § 377.' J 

3. CONTINUANCE (§ 16*) — DETERMINATION OF MOTION — DISCRETION OF COUET. 

The déniai of a motion for continuance in an equity case, made to en- 
able the défendant to retake the déposition of a witness, held, oii the 
showing made, within the discrétion of the court. 

[Ed. Note. — For other cases, see Continuance, Cent. Dig. §§ 38, 39 ; Dec. 
Dig. § 16.*] 

4. Mines and Mineraus (§ 40*)^Advebse Possession — Mining Claim. 

The golng upon a placer mining claim by one without title and from 
time to time digging shafts or prospect holes, by himself or lessees, in 
différent places, and the aetual working of some of such places for short 
times, in ail not exceeding a year or two, although continued for the 
statutory period, does not constitute such aetual, exclusive, and continu- 
ons adverse possession of the entire claim as will give title as against 
the record owner, who bas kept up his aunual assessment work. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 135: 
Dec. Dig. % 49.*] 

6. EsTOPPEL (§ 93*) — Equitable Estoppel — Acquiescence — Pebmitting Ex- 

PENDITUBES ON MiNING CLAIM. 

Where the trespasser in such case expended no large sum on his ex- 
plorations, and was several times warned by the owner to keep off the 
claim, the latter was not estopped to assert its right by a suit to quiet 
Its title thereto. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 264-275; Dec. 
Dig. § 93.*] 

6. JuDcKs (§ 51*) — Disqualification to Act — Sufficiency of Objection. 

Under Code Civ. Proc. Alaska, U 707, 708, the tiling of an affidavit by 
a party, stating his belief that the judge is biased and prejudiced, glv- 
ing no reasons in its support, does not disquaUfy the judge, nor render 
205 F.— 37 
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It error for him to deny a motion to assign the cause ïor trial before 
another judge, involving a delay of six montlis. 

[Ed. Note.~For otlier cases, see Jiidges, Cent. Dig. §§ 224-231; Dec. 
Dig. § 51.*] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska ; CorneHus D. Murane, Judge. 

Suit in equity by the Pioneer Mining Company against the Pacific 
Coal & Transportation Company and M. D. McCumber. Decree for 
complainant, and défendants appeal. Affirmed. 

Albert H. Elliott, of San Francisco, Cal., Wm. A. Gilmore, Geo. B. 
Grigsby, and Elwood Bruner, ail of Nome, Alaska, for appellants. 

G. J. Lomen and O. D Cochran, both of Nome, Alaska, and Metson, 
Drew & MacKenzie, of San Francisco, Cal., for appellee. 

Before GILBERT snd ROSS. Circuit Judges, and WOLVERTON, 
District Judge. ^ , . 

WOLVERTON, District Judge. Tnis suit was instituted by the 
Pioneer Mining Company, the appellee hère, to quiet the title to a cer- 
tain mining claim, known as Bench claim No. 1, on Moonlight creek, 
in the Cape Nome recording district, district of Alaska. 

The défendants deny the right of plaintiff to hâve its alleged title to 
such mining claim quieted, and aver that the défendant the Pacific 
Coal & Transportation Company is the owner and entitled to the 
possession of a mining claim known as Bench No. 1, at the base of 
Anvil Mountain, also called the "Moonlight" or "Grant" claim, situated 
in the same recording district, and seek to hâve its title to said claim 
quieted as against the claim of plaintifï. Défendant McCumber is an 
alleged lessee of the Transportation Company, and holds whatever 
right or interest he has in the claim subserviently to that company. 
Other spécifie défenses are pleaded. The défendants' claim, as de- 
scribed by them, overlaps or conflicts in certain considérable area with 
the plaintiff's alleged claim, and the controversy hère is concerning the 
conflict area. 

After the pleadings were settled, the défendants each moved the 
court for an order assigning the cause for trial on the jury calendar. 
Thèse motions were denied. Thereupon other motions were inter- 
posed, requesting the court to refer certain questions of fact to a jury, 
which were also denied. The action of the court with respect to thèse 
motions is assigned as error. 

[1] As it respects the motion to hâve the cause assigned to the jury 
calendar, it is urged that the suit is possessory in its nature, and that 
plaintifï has a plain, adéquate, and complète remedy at law, and hence 
that the court erred in refusing a trial by jury. 

The question is one to be determined wholly from the pleadings, as 
no évidence had been introduced or heard at that stage of the pro- 
ceedings. 

The coraplaint exhibits a cause for quieting the title to the premises 
in dispute. It allèges title and possession in the plaintifï, and that de- 
fendants claim some interest therein adverse to such title, the exact 

•For other cases see same topic & S numbkr in Dec. & Am. Dlgs. 1907 to date, & Rép'r Indexes 
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nature of which is unknown to plaintiff. The prayer is, in effect, that 
the court decree that the plaintiff's title is good and valid; that the 
défendants hâve no interest in the premises; and that they be re- 
strained from asserting any claim whatsoever adverse to the title of 
the plaintifïf. It thus appears upon the face of the complaint that the 
suit is one simply for quietïng the title of the plaintiff in the premises 
in dispute. In this connection it will be further observed that the de- 
fendants, after denying title and possession in the plaintiff, in effect 
allège title and possession in the défendant Transportation Company ; 
it being further alleged that McCumber is in possession under a lease 
from the Transportation Company. They pray that the Transporta- 
tion Company be decreed to be the owner in f ee of the premises ; that 
its title be quieted and confirmed subject to the leasehold estate of Mc- 
Cumber; and, further, that plaintiff be held to havé no interest or es- 
tate in the premises in dispute, and that it be barred and enjoined 
from asserting any interest whatsoever therein. Six other further sep- 
arate answers are interposed. The second asserts adverse possession 
in the Transportation Company continuously since January 9, 1899, in 
the whole of the Grant claim, under and by virtue of a valid location 
made of that date, and under claim and color of title. The third as- 
serts that on the 7th day of November, 1910, the date on which the 
suit was instituted, and for a long time prior thereto, défendants were 
in the exclusive and notorious possession of the whole of the said 
Grant claim by virtue of the minerai location of January 9, 1899, and 
that McCumber was actively engaged in prospecting and mining upon 
the area comprised by the overlap, being the immédiate ground in dis- 
pute, and had a cabin thereon and his tools, implements, and mining 
equipment, and that the plaintiff was not then in possession of any 
part thereof . The fourth that plaintiff is estopped to assert ownersliip 
and right of possession in the premises, because the défendants for 
more than seven years hâve been in the actual, open, notorious, and 
continuous possession of the Grant claim and of the conflict area, with 
full knowledge and notice on the part of the plaintiff, and without ob- 
jection or interruption on its part, and that the Transportation Com- 
pany and its lessees hâve expended large sums of money in mining and 
developing said conflict area, without objection from plaintiff. The 
fifth simply asserts that at ail times mentioned in the complaint the 
Transportation Company, its grantors and predecessors, were in the 
adverse possession of the premises now being mined by it and its 
lessee, and hâve at ail of said times been owners under and by virtue 
of a valid mining location regularly made upon the ground, and that 
the said Transportation Company and its lessee are in possession and 
entitled to the possession of the same. The sixth asserts adverse pos- 
session for a period of more than ten years immediately prior to the 
commencement of the suit. The seventh sets up estoppel on account 
of a decree made and entered in certain injunction proceedings. 

It has ever been held that a cause for removing cloud from title, or 
quieting title, or by way of bill of peace, is équitable, and appeals to 
a court of équitable cognizance. Formerly, to maintain a suit for 
quieting title or removing cloud therefrom, it was essential for the 
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plaintiff to show that he was in possession of the property, that he had 
been disturbed in possession by repeated actions at law, and that he 
had established his right by successive judgments in his favor. Upon 
such facts appearing, the court would interpose to quiet the title of 
plaintiff by granting a perpétuai injunction against further litigation 
from the same source. To maintain a bill of peace, it was generally 
necessary that the plaintiff should be in possession of the property, 
and, except where the défendants were numerous, that his title should 
hâve been established at law, or be founded upon undisputed évi- 
dence of long-continued possession. Holland v. Challen, 110 U. S. 
15, 3 Sup. Ct. 495, 28 h. Ed. 52; Curtis v. Sutter, 15 Cal. 259. 

Local statutes in différent states hâve interposed to relieve against 
the cumbersome requirements of the old law, and where the statute 
accords the plaintiff an action for quieting his title, he being in pos- 
session and proceeding under a claim of right founded upon title, légal 
or équitable, the action is regarded as proper for the cognizance of 
a court of equity, and équitable relief will be accordingly granted. 
Stark V. Starr, 6 Wall. 402, 18 L. Ed. 925 ; Clark v. Smith, 13 Pet. 
195, 10 L. Ed. 123 ; Curtis v. Sutter, supra. 

In Oregon the statute has gone even further, and it is sufficient to 
maintain the suit if the lands in controversy are not in the actual pos- 
session of another, thus including lands vacant or unoccupied. Moore 
V. Shofner, 40 Or. 488, 67 Pac. 511; Winchester v. Hoover, 42 Or. 
310, 70 Pac. 1035 ; Ladd v. Mills, 44 Or. 224, 75 Pac. 141 ; Holmes 
V. Wolfard, 47 Or. 93, 81 Pac. 819. 

That such a statute prescribes an équitable remedy, and that the suit 
is maintainable in equity, is practically held in Holland v. Challen, su- 
pra. 

Under the Alaska statute (section 475, Code of Civil Procédure) : 

"Auy person in possession, by liimsell: or his tenant, of real property, may 
maintain an action ot an équitable nature against aisotlier who claims an es- 
tate or interest tlierein adverse to liim, for the piiriJose of deterniining such 
claim, estate, or interest." 

The statute is not materially différent from that which formerly 
obtained in Oregon. The suit in controversy is concededly brought 
under that statute. H the complainant is well within the statute, there 
can scarcely remain a doubt of his right to proceed in equity, and it 
will follow that défendant has no right to a trial by jury. 

The seventh amendment to the Constitution of the United States 
déclares that : 

"In suits at comuion law, where the value in controversy shall exceea 
tweuty dollars, the right of trial by jury shall be preserved." 

This déclaration of the Constitution was applied in Whitehead v. 
Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873, wherein the 
plaintiff alleged that he was the owner in fee simple of certain prem- 
ises, holding as trustée, and that défendants were in possession cîaim- 
ing title under certain documents purporting to be transfers of the 
same, which were fraudulent and void. It was held that the bill would 
not lie, because the plaintiff, being out of possession, had a plain. 
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speedy, and adéquate remedy at law, wherein both parties wouki be 
entitled to a jury. The case of Holland v. Challen, supra, is distin- 
guished on the ground that no one was there in possession ; the court 
saying : 

"No adéquate relief to tlie owners of real pi'operty against the adverse 
claims of parties not In possession eau be given liy a court of law. If the 
holders of sueh elaims do not seek to enforce theni, the party in possession, 
or entitled to tlie possession — the actual owner of the fee — Is helpless in the 
uiatter, unless he can resort to a court of equity. It does not follow that 
by allowing in the lederal courts a suit for relief under the statute of Ne- 
braska, controversies properly cognizable In a court of law will be drawn 
into a court of ciiuity. There can be no controversy at law respectiug the 
title to or right of possession of real property when neither of tlie parties is 
in possession. An action at law, whether in the ancient forni of ejectnient 
or in the form now conimonly used, will lie only against a party in posses- 
sion. Should suit be brought in the fédéral court, under the Nebraska stat- 
ute, against a party in possession, there wdu'.d be force in the objection that 
a légal controversy was witbdrawn froui a court of law; but that is not this 
case, uor is it of such cases we are speakiug." 

THus it would seem that, had the plaintiff in Whitehead v. Shat- 
tuck been in possession and the défendants out, the court would hâve 
held otherwise, and consequently the parties would not hâve been en- 
titled to a jury. The Holland v. Challen case is again distinguished, 
along with the case of Clark v. Smith, supra, in Scott v. Neely, 140 
U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358, in a way to leave no doubt 
of the court's adhérence to the principles therein deterniined. It says 
specifically : 

"In that suit neither party was in possession, and tlie jurisdiction was 
inaintained in equity, as no remedy in such case could be alïorded in au ac- 
tion at law." 

By how much stronger reasoning would the plaintiff be entitled to 
maintain bis suit in equity where he is in possession and the défend- 
ant is not. In such case, the cause being équitable, neither party would 
be in a position to invoke the constitutional provision of the United 
States, because the suit is not one at common law, and the plaintifï is 
without a plain, adéquate, and complète remedy at law. 

The California cases cited, namely, Donahue v. Meister, 88 Cal. 
121, 25 Pac. 1096, 22 Am. St. Rep. 283, Newman v. Duane, 89 Cal. 
597, 27 Pac. 66, Gillespie v. Gouly, 120 Cal. 515, 52 Pac. 816, McNei! 
V. Morgan, 157 Cal. 373, 108 Pac. 69, Davis v. Judson, 159 Cal. 121, 
113 Pac. 147, and Angus v. Craven, 132 Cal. 691, 64 Pac. 1091, are 
based upon a statute which provides that an action may be bronght 
by any person against another who claims an estate or interest in real 
property, for the purpose of determining such adverse claim, which is 
very différent from the Alaska statute. Thèse cases but follow the 
gênerai rule elsewhere, that where the plaintiff is out of possession and 
the défendant in either party is entitled to a jury; that where such 
is the real position of the relative parties the plaintiff could not de- 
priye the défendant of his right of a jury trial by framing his com- 
plaint in a particular way ; and that whether an action involves légal 
issues or issues of équitable cognizance must dépend upon the facts al- 
leged in the particular case. 
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Now, the allégations of plaintiff's complaint show tlie action to be 
équitable. The défendants' déniai of possession on the part of the 
plaintifï cannot oust the court of equity of jurisdiction. If the déniai 
was substantiated at the trial, the issues there remaining, it would 
defeat the action, because plaintiff would not then hâve maintained 
its cause. But another feature is injected into the controversy hère, 
which is controlling. The défendants hâve not only joined issue with 
the plaintiff touching the équitable cause as pleaded, but they hâve 
set up a like cause, and pray équitable relief, and at the same time 
they hâve interposed one or more équitable défenses. By so doing, 
they hâve waived their objection to the équitable jurisdiction, and 
cannot now be heard to insist upon the légal remedy. Levi v. Evans, 
57 Fed. 677, 6 C. C. A. 500; Book v. Justice Min. Co. (C. C.) 58 Fed. 
827; O'Hara v. Parker, 27 Or. 156, 39 Pac. 1004; State v. BHze, 37 
Or. 404, 61 Pac. 735. 

Says the Court of Appeals for the Seventh Circuit in Levi v. Evans : 

"If a défendant In a suit in equity aniawevs and submits to the jurisdiction 
of the court, it Is toc late for liim to object that the plaintiff has a plalu and 
adéquate remedy at law. 1 Daniell, Ch. Pr. (4th Amer. Ed.) p. 555; Revues 
V. Dumont, 1.30 U. S. 395, 9 Sup. Ct. 4<S6 [32 L. ¥A. 934]; New Orléans v. 
Morris, 10,5 U. S. 600 [20 L. Ed. 1184]. Good faith and an early assertion of 
rights are as essential on the part of the défendant as of the complainant. 
Brown v. Iron Ce, 134 U. S. 5.30, 10 Sup. Ct. C04 [33 L. Ed. 1021]." 

We conclude, therefore, that the trial couit did not err in refusing 
to assign the cause to the jury calendar for trial before a jury. 

[2] As to the right of défendants to hâve certain questions of fact 
propounded to a jury for détermination, the cause being équitable, that 
was a matter submitted to the sound discrétion of the trial court, and 
its judgment in the premises can only be reviewed for ati abuse of that 
discrétion. Raymond v. Flavel, 27 Or. 219, 40 Pac. 158. We find no 
abuse of the court's discrétion as to the question urged, and hence 
there was no error. 

[3] Error is assigned upon the court's refusai to continue the cause 
for the purpose of retaking the déposition of Andrevv' Jensen. The 
déposition of the witness had previously been taken at the instance 
of die défendants, but when it was returned to the court and pub- 
lished it proved not to support their cause as strongly as they had ex- 
pected; hence they did not offer the déposition at the trial. But the 
plaintiff did so offer it, and it was read in plaintiff's behalf . The pur- 
pose of retaking the déposition of Jensen, as shown by the affidavit of 
the défendant McCumber for a continuance, was to put the défendants 
in a position to impeach the testimony first given by Jensen, anticipat- 
ing plaintiff's use of it. 

Tom D. Jensen, a sou of Andrew, had had sonie correspondence 
with his f ather with référence to the location of Bench No. 1 on Moon- 
light as made by Jensen, and its relation to the Grant location, eliciting 
a couple of letters which, as to some statements made therein, contra- 
dict in a way the testimony given by the father by déposition. Accom- 
panying the first letter was a map or plat of the placer claims in the vi- 
cinity of Moonlight Springs, purporting to show the location of plain- 
tiff's claim as staked ou the ground by Jensen. After stating thèse 
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facts, McCiimber further avers : That after the receipt of both thèse 
letters and the map he sued out a commission to take the déposition 
of Jensen at Fargo, N. D., and propounded his interrogatories as 
prompted by the information thus received. That prier to suing out 
the commission he caused the son to cable Jensen to corne to Nome, 
offering to pay his expenses, and in response to the telegram the son 
received one from Jensen, which reads : 

"Pioneer Company hère wanted me corne Alaska tbeir expense requestecl 
wire twelve hundred dollars Buffalo Bank to pay time expenses would 
theu go." 

That Jensen, in his déposition, contradicted the material statements 
made in his said letters to his son and in said telegram, and the facts 
as shown by said map. That the purpose of retaking Jensen's déposi- 
tion was that his attention might he called to said letters and original 
map, so that if witness denied that he ever made the statements there- 
in contained, or that he made said map or sent said telegram, défend- 
ants could prove the contrary ; or, if he admitted them, then that the 
same could be introduced at the trial to impeach said witness, if his 
évidence in the former déposition was contrary thereto, to show and 
prove that he made contradictory statements. It is further averred 
that défendants expected to prove by Jensen that he received the sum 
of $1,200 at Buffalo, N. D., from plaintiff or its agents, and the man- 
ner and method by which said money was paid; and, further, that 
Jensen, at the time he answered the second letter of his son, had a 
blueprint of the ground in controversy, made by Arthur Gibson in 
1902, similar to the one offered in évidence by plaintiff on cross-exam- 
ination at the taking of said déposition at Fargo, N. D., and that he 
was unable to identify the position of the claim in the vicinity of 
Moonlight Springs. 

Andrew Jensen was a very material witness for plaintiff, and he 
deposed principally respecting the location of claim No. 6 Below Good 
Luck, the Moonlight claim, Bench No. 1 on Moonlight, and the Grant 
claim. To hâve impeached his testimony would, of course, hâve weak- 
ened plaintiff's case. Ail the interrogatories propounded to witness 
do not accompany the record, so that their exact form does not ap- 
pear as fully as might be; but it does appear that Jensen, while tes- 
tifying, had in his hands a map, and that some five years previously a 
représentative of an Eastern Company came to his place with a similar 
map and wanted witness to give him the location of the Grant claim, 
which he did about as he remembered it. This map was offered in 
évidence by plaintiff's counsel, and is marked "Plaintiff's Exhibit B," 
but in effect it is a contortion of ail the maps appearing in évidence 
that are at ail authoritative. The witness disavowed the correctness 
of this. Witness also had before him another map, handed to him by 
a Mr. Holt, of Fargo, N. D., which was similar to Plaintiff's Exhibit 
H, and he pointed out on this map where he thought the claims were 
located. This was on redirect examination, and it would seem that if 
défendants were at ail relying upon the map which McCumber allèges 
the witness sent to his son they had then the opportunity of calling 
his attention to it, which they omitted to do. So of the letters writ- 
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ten by Jetisen to his son. The défendants had them in their posses- 
sion at the time, and thus had the opportunity of calling his attention 
to them, by way of refreshing his memory, if for nothing else, and 
so of procuring, in practical effect, the testimony novv sought to be 
adduced. As to the alleged receipt of $1,200 by Jensen from plaintiff 
at Buffalo, N. D., it is quite probable that McCumber had no further 
évidence of that than the telegram that Jensen sent to his son. 

In the détermination of the motion for a continuance the trial court 
was vested vvith a sound discrétion, as in the matter of submitting cer- 
tain questions of fact to a jury in an équitable cause, and we are unable 
to discover any abuse ôf that discrétion. Hence we find no error in 
the court's denying the motion. 

We will now examine the case upon the facts. 

The plaintiff has succeeded by record title to the Andrew Jensen 
claim, Bench No. 1. This much is conceded. While plaintiff was 
offering testimony to show its record title, counsel for défendants 
interjected, saying: 

"We now stipulate that the Jensen record tltlo to Bench claim No. 1 on 
Moonllght is in the plaintiff." 

We will hereafter refer to this claim as "Bench No. 1." This claim 
was located by Andrew Jensen on the 3d day of January, 1899. The 
mining location filed for record is in the f oîlowiug language : 

"Cape Nome Mining District, January 3, 1899. 
"Moonllght Creek Beuch Claim No, 1. 

"I the underslgued chUm 1,320 feet towards Anvil Mountain and 6C0 feet 
towards Moonligist creek, beiug bouuded N. W. by Mooulight claim, in the 
east by Moonllght claim. '-..i...>,v .Tensen. 

"WituesKes : 
"O. Schueler, 
"C. L. Spanggard," 
"Filed for record 1 :15 p, m., Jan. 17, 1S99. Vol. 3— 04." 

Jensen explains that "by Mooulight claim," describing the east 
boundary, was a mistake, and that it should hâve been the "Nelson 
bench claim." 

Jensen at the same time located claim designated as "No. 6 Below 
Good Luck." Between this daim and Bench No. 1 was a claim pre- 
viously located, known as Robert Lyng's Moonlight claim. Witness 
says that his Bench No. 1 joined the Robert Lyng or Moonlight claim 
on the east, and extended on the easterly side further up towards An- 
vil Mountain than the Lyng claim. Jensen made discovery of gold at 
the time upon the claim, and also staked it, using willow stakes about 
four feet long and two or three inches in circumf erence ; one side of 
each corner stake being blazed with an axe, and having written there- 
on with a lead pencil, "Bench No. 1 Moonlight." On one stake the 
location notice was attached by splitting the end at the top and slip- 
ping the notice in. There is little dispute as to the fact that the req- 
uisite assessment work was donc on some part of this claim by Jensen 
and his successors in interest down to the time of the institution of the 
présent suit. 
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On January 9, 1899, one W. N. Grant executed a notice of location 
in the following language : 

•■Notice of Lociition Claim N(x 1 Bench, (:;ape Xome Miniug District. 

"I tlie niuk'isigiied do tliis the 9tli day of .Tau. 1809, locate aud claim 20 
acres of iilacer miniug ground ou the mountain Iviiown as Anvll, descrlbed as 
follows : 

"Coiuineucing at eastern end of Robert Lyng's Moonlight claini and ex- 
teudlng in an easterly direction 1,320 ft. & X'A) ft. on each slde of the center 
.stake. This claim is located on the western base of Anvll Mt. 

"W. N. Grant, Locator. 

"Witness: Andrew Jensen. 

"Filed for record 10 :10 p. m., Jan. 17, 1S99. Vol. 3—59." 

The witness is the same person who located Bench No. 1. Claim 
No. 1 Bench will hereafter be referred to as the "Grant Claim." Jen- 
sen relates that Grant "only put down one stake," and said that was 
enough. Witness further states that "Grant just put in one willow 
stake right up by the side of one of mine on No. 6 Good Luck — on the 
upper part towards the mountain ;" that the Grant claim could not 
join the Lyng claim, except possibly at one corner; and that it did not 
conflict in any way with any of the exterior boundaries of the Lyng 
claim or of Bench No. 1. On cross-examination witness further says : 

"Grant placed one middle stake at one of my corners towards Anvil Moun- 
tain on the upper side of No. 6 Good Luck." 

Jensen saw the stakes on the claim in the summer of 1900, and they 
were in the position as he located them in the first place. 

On September 9, 1902, Arthur Gibson made a survey of Bench No. 
1 ; Spanggard being with him. It will be noted that Spanggard was 
a witness on Jensen's notice of location. Gibson reset the stakes with 
2x4 pine stakes, marked Nos. 1, 2, 3, and 4, and with the initiais "M. 
B." to indicate Moonliglit Bench. The willow stakes set origiftally 
to mark the location of the claim were found and identified by Spang- 
gard. The survey was made at the instance of D. W. McKay, who 
was then the owner or had some interest in the claim. The south- 
west corner stake was made the initial corner. 

Louis Stevenson, who was the assistant manager of the Pioneer 
Mining Company from 1901, went over ail thèse corner stakes in the 
fall of 1903, and identified each of them by the scribing put upon 
them by Gibson. Witness further détails some displacing that had 
occurred with one or two of the corner stakes. The stakes were reset 
in 1909 or 1910 for the purpose of maintaining the corners. 

Thom.as Lyle saw the stakes planted by Jensen, in locating his claim, 
at the southeast and northeast corners of Bench No. 1, about June 7, 
1899, and noted the lead pencil markings upon them as written by 
Jensen to dénote the corners. C. J. Jorgensen examined ail the corner 
stakes of the Jensen claim in July, 1899. 

From this testimony it would seem that the practical identification 
of Bench No. 1 is complète. 

As it relates to the Grant claim, A. C. Kingsbury states that he took 
an option to purchase from Grant in July, 1899; that he was ac- 
quainted with the initial stake, which, he says, was at the same place 
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as the initial stake of the Lyng claim, being the center stake on the 
easterly end thereof. It should be stated hère that, according to the 
surveys and plats offered and received in évidence, there is an appar- 
ent conflict between Bench No. 1 and the Lyng claim, and that Bench 
No. 1, as surveyed by Gibson, comprises a large segment of the Lyng 
claim, including more than three-fourths of the eastern boundary line 
thereof. But the question presented is not which of thèse claims, 
Bench No. 1 and the Lyng claim, is valid, if considered one against 
the other, but which of the two claims, Bench No. 1 and the alleged 
Grant claim, is entitled to prior location, and bas the better right for 
substantiation as a subsisting and valid claim. The Lyng claim early 
passed f rom its locator, and thence into the hands of the plaintiff com- 
])any, and, that company having succeeded to the right of Bench No. 
1, any conflict of boundaries could not now be a matter of dispute. 
But, of course, the conflict in thèse claims becomes material in deter- 
mining the relative validity of the location of Bench No. 1 and the 
Grant claim. Jensen insists that there was no conflict between his 
Bench No. 1 and the Lyng claim. He marked his own claim upon the 
ground, and at the same time knew the position of the stakes and 
corners of the Lyng claim. Whether he is right or wrong in this, the 
conflict area between Bench No. 1 and the Grant claim comprises no 
part of the Lyng claim, and the location of Bench No. 1 might well be 
prior in time and perfectly valid as against the Grant claim and sub- 
servient in right to a part of the Lyng location. Li reality, the most 
important question involved is the true location of the initial stake 
denoting the location of the Grant claim. 

Now, to return to the testimony of Kingsbury. He says the initial 
stake of the Grant claim was pointed out to him by Grant, and that 
he knew where the corner stakes were marked on the ground, and that 
such stakes are the same to-day as they were then — the last of July 
or Ist of August, 1899 — except that they hâve been re-established and 
mounds of earth thrown up about them, and tliat he did not observe 
any markings or monuments of any kind of any claim within the 
boundaries of the Grant claim. A few days later Grant found "good 
colors of gold." This was within the conflict area. They also found 
that some one had been "sniping" at the place where Grant had first 
worked. 

Now, Bench claim No. l, located by Jensen as delineated by him, 
and the Grant claim as designated by King.sbury conflict by a consid- 
érable area, in that the Grant claim comprises the easterly end of 
Bench claim No. 1, in an irregular shape, including the northeasterly 
and southeasterly end stakes. It is this conflict area that is in dispute 
hère. 

Kingsbury took a second option on the Grant claim in the latter part 
of August, 1899. The Corwin Trading Company, a company organ- 
ized by Kingsbury, succeeded. to this option. The option was of an 
undivided one-ha'lf interest in the Grant claim, and the défendant 
Transportation Company succeeded to the right of the Corwin Trad- 
ing Company. Kingsbury also testifies that the Transportation Com- 
pany advertised Grant out of his remaining interest in such claim. 
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The Transportation Company was organized by Kingsbury in 1901, 
for the purpose of taking over the properties of the Corwin Company. 
Prospecting work was donc on the claim in the years 1899, 1900, and 
1901. A. D. Rogers and Mike Leary, who were anticipating taking 
a lay, did some prospecting work in the latter year. It is not spécifie 
that any of this work was donc within the disputed area, except it is 
said that the shaft dug by Kingsbury in 1901 "must hâve been" with- 
in such area. Kingsbury filed an amended location of the claim on 
October 7, 1901. In the summer of 1902 some work, consisting of 
digging on the lower end of the claim, was done at the instance of 
Kingsbury; some of it being within the disputed area. During the 
summer he had some pine stakes erected at the corners, with the cor- 
ner numbers painted upon them, running from 1 to 5. 

In July, 1902, as agent of the Transportation Company, Kingsbury 
gave a lease on the Grant claim to P. D. Winter and George Crawford 
for the mining season of that year. He relates that they performed 
work under the lease; that he was not there when they were work- 
ing, but he knows they worked down where the railroad now is and 
within the ground in controversy. Kingsbury employed Gibson to 
survey the claim, which was done September 30th of that year. Kings- 
bury quit the employment of thè Transportation Company the first of 
the year 1903, and Miss E. L. Howard took his position. He was 
back, however, on the Grant claim in 1905, and observed work being 
done thereon by Bard and Muther, which was on a portion of the 
ground in controversy. He further says: 

"Their work was on that portion of the ground in controversy that was 
done on the Grant claim in 1906." 

Kingsbury gave another lease to Howard and Doverspike, in the 
fall of 1902. Thèse men took out dumps on the southwest end of the 
claim and within the area in controversy. Kingsbury further relates 
that no one made any claim to the ground where thèse parties were 
working while he was in the employ of the company. On cross-exam- 
ination he testifies that he passed around the Grant claim with Grant, 
and that when they came to the northwest corner stake Grant, being a 
man of many words, "exploded when he found the notice was gone, 
and called my attention to that particular fact by his remarks." 

Miss E. Iv. Howard, who succeeded Kingsbury in charge of the 
Transportation Company property, testifies that she had charge in 
1902 and 1903, and saw the west end stakes of the Grant claim — 
"three blazed willow stakes with the name of Grant on them." 

Robert Lyng testifies that he located the Lyng claim in the latter 
part of November, 1898; that Grant had a claim staked out in the 
vicinity of his to the east, of which the initial stake was identical with 
his; that Grant told him that that was his initial stake; that such 
claim was located from witness' upper end line extending easterly. 

This constitutes a brief résumé of the testimony touching the loca- 
tion of the two claims, Bench No. 1 and the Grant claim. 

One thing appears to be clearly proven, which is that Bench No. 1 
was located anterior to the Grant claim by six days; the Bench being 
located on January 3, 1899, and the Grant claim on the 9th. There 
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is a conflict in the testimony respecting the initial stake of the Grant 
claim. Jensen fixes it at the northeast corner of No. 6 Below Good 
Lvick; the défendants' witnesses at the east end initial stake of the 
Lyng claim. If the latter is the true location, then an extension of 
the claim would involve a part of Bench No. 1. This is undisputed. 
Kingsbury says that Grant pointed ont to him the initial stake as being 
at the point of the initial stake of the Lyng claim, but he says, on 
cross-examination, that Grant "exploded" when he found that his no- 
tice had been removed from the stake at the northwest corner, the 
place where Jensen says Grant planted his initial stake, and the only 
one that he put down at the time to mark the boundaries of his claim. 

The notice is usually affixed to the initial stake, and in this respect 
Kingsbury corroborâtes Jensen as to the locality of Grant's initial 
stake. Grant's location notice corroborâtes this view, as the 20 acres 
of mining ground claimed is designated as "on the mountain known 
as Anvil," which takes it away from the ground in dispute; such 
ground not being on the mountain, or, if at ail, only slightly. The 
northeast corner of No. 6 Below Good Luck is situated westerly from 
the northeast corner of Bench No. 1, and distant approximately 150 
feet. The easterly line of Bench No. 1, if extended westerly, would 
nearly intercept the northeast corner of No. 2 Good Luck, so the Grant 
claim could very well adjoin the easterly boundary of Bench No. 1 
and the former be regularly located under the Grant notice of location. 
Jensen was a witness to the Grant location, and it is not at ail likely 
that he would accord his assent to Grant's locating a claim in direct 
conflict with his own, located only six days previously, nor at ail prob- 
able that he did. Furthermore, when Gibson made the survey of 
Bench No. 1 on September 9, 1902, Spanggard, who was a witness 
to the Jensen location, was with him and identified and pointed out the 
corner stakes, and the survey was made accordingly. Miss Howard 
seems to lend support to the location of the Grant claim as claimed by 
Grant, namely, that his initial stake corresponded with the initial stake 
of the Lyng claim in location, and Kingsbury in a way corroborâtes 
her. His filing of the amended location of the Grant claim may bave 
been in good faith, and yet the very précaution thus taken suggests 
suspicion and doubt. But we are led to believe that Grant's true ini- 
tial stake was located at the northeast corner of No. 6 Below Good 
Luck, as designated by Jensen. Such being the case, there could be 
no conflict of the Grant claim with Bench No. 1. However this may 
be, Jensen acquired the prior and superior location, and the conflict 
area must be subordinated to such location, unless it be that the Trans- 
portation Company has acquired title and the superior right of pos- 
session thereto by adverse possession, or through estoppel operating 
to preclude plaintiff from claiming such title or right of possession. 
Of this we will now inquire. 

[4] Francis M. Warsing observed Winter and Crawford working 
on the Grant claim and within the ground in controversy in the sum- 
mer of 1902, and Doverspike, Williams, Schue, O'Leary, and Howard 
working therein in September of the same year. They were digging 
shafts — several of them. He says they commenced in 1902 and worked 
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continuously until May, 1903, and did sluicing and actual mining in 
the spring of 1903 ; that they washed up a portion of the dumps taken 
from the shafts, and Hopkins and Muther washed up what remained 
in 1903. He further says that Muther and Bard were working on the 
disputed area in the fall and winter of 1903 and the spring of 1904; 
that in the summer of 1904 Muther and Hopkins worked on the west 
end of the Grant claim, and that witness did some prospecting on the 
Grant claim ; that he observed further work on the Grant claim in 
the fall or winter of 1904 and spring of 1905, the opérations being car- 
ried on by Oscar Margraf and John Rieck. 

Ai Brown testifies that he worked with Muther and Bard within the 
disputed area in 1905 ; that he sank two shafts and worked under- 
ground stoping out and running drifts ; that Muther and Bard lived 
in a cabin just east of the railroad track; that he saw Margraf and 
Rieck working on a portion of the Grant claim in 1904, and some 
Russians sinking shafts in the fall of 1905. 

Isaac J. Kortright worked on the Grant claim in the spring of 1907, 
and assisted in removing a drill from the premises, from the first 
plateau or bench, and a hole was drilled, while he was working there, 
something like 60 f eet in depth. 

Albert Hartman worked in 1907 for Louis Woods, who was under 
Captain Sperry. Witness worked for two days. 

S. D. Waysman did drilling with the same man, Woods. 

W. H. Bard was attorney for the Transportation Company from 
June, 1903, until June, 1906, and had a lease on the Grant claim in 
1904 and 1905 with J. C. Muther. They extracted winter dumps with- 
in the conflict area. As attorney Bard executed leases to Hopkins 
and Belvail and Margraf and associâtes. Hopkins and Belvail worked 
upon the property during the summer of 1905. Margraf and associ- 
âtes worked ail over the claim, but the others worked within the con- 
flict area, and the Pioneer Mining Company did not enter any protest, 
so far as witness knew, but did go upon the claim in his absence and 
do some assessment work. In 1904 Mr. Lindeberg sent a man over 
with a request to stop working, but witness put the man ofï the claim. 

S. Lynn Fox testifies that he and his associate, Ben Hersey, con- 
tracted with défendant McCumber to sink a shaft on the claim; that 
they commenced December 8, 1908, and worked until April 20, 1909, 
and sank a shaft 84 feet deep; that they lived at that time on the 
Grant claim. 

Adolph Meyer testifies that he moved a red cabin upon the Grant 
claim, and just within the disputed area, on November 3, 1909 ; that 
he and others sank a hole 17 feet deep and excavated other shafts 
afterwards; that he had an arrangement with McCumber to sink a 
shaft 150 feet deep; that he worked off and on, and lived in the red 
cabin while at work, until the 13th of March, 1911. 

McCumber says he worked on the Grant claim in the years 1908, 
1909, 1910, and 1911, and had a lease from the Transportation Com- 
pany. He, through Meyer, was in possession of the cabin at the time 
this suit was instituted. Other witnesses corroborate this in many 
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particulars, but it is unnecessary to recite their évidence. It does not 
change the gênerai import of what has been delineated. 

On the other hand, Lindeberg, who was président of the Pioneer 
Mining Company, testifies that he complained to Bard, Charles Butler, 
Hopkins, and Grant, advising them that the company was the owner 
of the ground, and that he told Muther several times that such was 
the case. He was afraid of Hopkins, and avoided a personal en- 
counter. 

Arthur Gibson testifies that he told McCumber to stay off the con- 
flict area and save his money. 

The Code of Civil Procédure of Alaska prescribes that actions for 
the recovery of real property, or for the possession thereof, shall be 
commenced within ten years, and that : 

"No action sliall be maintained for such recovery nnless it sliall appear 
that the plaiiitifC, his ancestor, predecessor, or grantor was seized or possesaed 
of the premises in question wlthln ten years before the commencement of 
the action." Sections 3 and 4, Oarter's Anu. Alaska Code. 

Section 1042 of the sanie Code provides : 

"The unlnterrupted, adverse notorious possession of real property under 
color and claim of title for seven years or more shall be concluslvely pre- 
sumed to give title thereto except a« against the United States." 

The défendants invoke both of thèse statittes by their pleas in dé- 
fense. The apparent différence between the two statutes, aside from 
the spécifie time of their running, js that the latter requires the ad- 
verse possession to be founded upon color as well as claim of title. 

Proceeding to the inquiry, it is settled law that: 

"The constructlve possession of land is always in the holder of the best 
title, unless he has renounced It; and this constructlve possession can never 
be ousted by anythlng less tlian an actual possession maintained for the neces- 
sary period." 1 Oyc. 982. 

Says the court in Bliss v. Johnson et al., 94 N. Y. 235, 242: 

"The settled prlnclples of law requlre courts to consider the true owner 
as constructlvely in possession of the land to which he holds the title, unless 
they are in the actual hostile occupation of another under a claim of title." 

See, also, Archibald v. New York Central & H. R. R. Co., 157 N. 
Y. 574, 52 N. E. 567, and Troxell v. Johnson, 52 Neb. 46, 71 N. W. 
968. 

There cannot be constructive possession in two persons claiming 
to hold adversely at one and the same time. Hence in the présent 
casCj the plaintiff having the better and superior right and title, the 
défendants' alleged adverse possession cannot avail them, unless it 
has been actual and continuous, as constructively the plaintifif is in 
possession by reason of its superior title and right. 

Actual possession means a pedis possessio which is definite, positive, 
and notorious. As expressed by Mr. Justice Strahan, in Joy v. Stump, 
14 Or. 361, 364, 12 Pac. 929, 930: 

"It is, equally weir settled that when a person relies upon naked possession 
as tlie foundatlon for an adverse claim there niust be an actual occupancy, 
and the possession cannot be extended by construction beyond the limits of 
the actual occupation, and such possession must not only be actual, but also 
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visible, continuous. notorious, distinct, and hostile, and oî sueh a cliaracter 
as to indicate exclusive ownership in the occupant." 

This imposes the burden upon the défendants of establishing their 
claim of adverse possession by actual, as contradistinguished f rom con- 
structive, possession, and this must be continuous, open, notorious, and 
exclusive. 

We are clear that they hâve fallen short of maintaining their défense 
upon this basis. The only possession the défendants, their lessee, 
agents, and employés, hâve had is to go upon this disputed area from 
time to time to prospect for gold. They hâve sunk shafts and run 
tunnels and dug upon the surface at one place and another within the 
area, but hâve for no great length of time, say beyond a year, eighteen 
months, or two years, mined in any definite locality. They hâve shifted 
about, as prospectors will, digging holes hère and there, and panning 
for colors, with the hope and view of making discovery at some point. 
But no discovery in paying quantities seems to hâve been made until 
at a récent date by some of the employés of McCumber. But few of 
the prospectors claim to hâve lived upon the conflict area. Muther 
and Bard lived in a cabin on the premises somevi'here about the year 
1905, but this cabin was taken away, and later, on November 3, 1909, 
the red cabin was moved just across the line thereon by Adolph Meyer. 
This cabin has remained there since, and has been occupied from time 
to time by McCumber's agents and employés. We look in vain for 
an unbroken actual possession in any one specifically defined locality 
for any considérable length of time, and even as to such possession 
as the défendants may hâve had, they were notified from time to time 
of the rights of plaintiiï in the premises. So on the whole we are con- 
vinced that there has been no adverse possession by the défendants of 
the disputed area, or any spécifie part of it, for ten, or even for seven, 
years, and that their défense on that theory must fail. 

This inquiry has proceeded upon the hypothesis that the statute of 
limitations will run against a mining claim, before patent issues, as 
against other forms of realty, which renders it unnecessary that we 
examine the question presented whether the statute will run while the 
title is in the United States. We therefore pass no opinion upon it. 

[5] So of the défense of estoppel. The showing made does not 
establish that the défendants expended any considérable amount of 
money on the premises with the knowledge and assent of plaintiff. 

As it pertains to the estoppel by decree, we need only remark that 
the case in which the decree was had was between différent parties 
from those litigating in the présent cause, and the présent parties are 
in no légal way in privity with them. 

Lâches, as such, on the part of the plaintiff does not appear to hâve 
been pleaded as a défense. 

Assignment of error No. 33 involves the question whether Tom D. 
Jensen should hâve been permitted to testify that he had or claimed 
an interest in Bench No. 1. This is rendered immaterial by the fact 
that counsel conceded that the plaintiff had succeeded'to the title of 
Jensen in the claim. 
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It is aiso immaterial whether plaintiff tried to buy whatever înter- 
est McCumber claimed in the premises prior to the trial. Whatever 
effort was made in that direction was probably in the way of a com- 
promise. Error No. 50 is therefore not well assigned. 

Errors Nos. 6, 7, and 8 are without merit. As to No. 11, what 
Spanggard told Gibson was not hearsay, as Gibson was seeking in- 
formation as to the location of the corner stakes for the purpose of 
making a survey, and this was one of his sources of information. 
There was no effort to introduce what Spanggard said as testimony 
in the case. Such assignment is therefore not well taken. 

We hâve also examined assignments of error Nos. 16, 17, 31, and 
32, and find them without merit. It may be said in this connection 
that, where the assignments are based on the court's rejecting certain 
offers of proof, counsel stated what was intended to be proved by such 
testimony. If the proofs had been admitted as so stated, they would 
not hâve altered our conclusion. 

[6] This leaves but one other question, which is predicated upon 
the court's refusai to assign the cause for trial before another judge. 
The motion for such assignment is based upon the affidavit of Mc- 
Cumber, to the effect that he — 

'•lielieves that the said .l'udge of the ahove-entitled court is biased, through 
friendshlp, in favor of the plaintllf, l'ioneer Alining Company, and is preju- 
diced and biased against the défendants, and that by reason of said bias aud 
préjudice tlie said jndse refused to grant the défendants a jury trial on the 
issues of fact prayed tor, and also refused to srant a continuaiice of the trial 
of said action for a reasonable tinie to enable the défendants to prépare for 
trial, as prayed for by the défendants; tliat affiant believes that défendants 
caunot hâve a fair and impartial trial befoi'e the présent judge of this court 
by reason of the said préjudice and bias above alleged, and allèges that the 
said ju<lge is disqualifled from acting as trial judge in said cause by reason 
thereof." 

Elwood Bruner, an attorney for défendants, also made an affidavit 
in support of the motion, but in no way does he assert that the judge 
is biased or prejudiced. Properly analyzed, McCumber's statement is 
a mère assertion of his belief, giving no reasons in its support. The 
showing made does not disqualify the judge, under the provisions of 
sections 707 and 708 of the Alaska Code. 

Further than this, the assignment for trial before another judge 
meant a delay of six months or more, and, it being fully apparent that 
substantial justice bas been donc, the cause should not be reversed on 
the ground involved by the assignment of error. 

Thèse considérations lead to an affirmance of the decree of the trial 
court; and it is so ordered, with costs to the appellee. 
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NORTON V. UNITED STxVTES. 

(Circuit Court of Appeals, Eightli Circuit. April 17, 1913.) 

No. 3,856. 

Criminal Law (§ C20*) — Tbial — Indictments — Consolidation. 

Wliere indictments and ail of tbe counts thereof churged accused as 
président of a specified national bank wiih acts of tlie same character 
and dcgree of olïense, oonstitutitig an alleged violation of the national 
banklng act, an order consolidating tlie indictments for trial and the 
trial of the same as one case was authorized by Rev. St. § 1024 (U, 
S. Comp. St. 1901, p. 720). 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1376; 
Dec. Dig. § 620.* 

Consolidation o£ and trial of indictments together, see note to Dolan 
V. United States, 69 C. C. A. 287.] 

Banks and Banking (§ 257*) — National Banks — Officers — Offenses — 
misappkopbiatio n — i ndictment. 

A count in an Indictment against the président of a national bank 
eharged him with misappropriatiiig the property of the bank, to vvit, a 
draft drawn by H. on a specifled trust company of the value of $27,125. 
Held that, since the test of the offense is whether the mlsapproprlatiou 
was inade by accused with intent to injure the bank, the count was not 
détective for failure to charge that the bank sustained a loss by the 
transaction. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
965, 966, 970-976; Dec. Dig. § 257.*] 

Indictment and Information (§ 125*) — Duplicitt. 

Where a count in au indictment against the président of a national 
bank eharged misappropriatlon of the property of the bank, to wit, a 
specified draft of the value of $27,125, it was not rendered duplic-i- 
tous because wlien the draft was drawn there was substituted in 
its place three separate notes aggiegatiiig the same amount, alleged to 
be lictitious and worthless, on the theory that becauseï the notes were 
used a.s substitutes for the draft three offenses were committed. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 334-400; Dec. Dig. § 125.*] 

Indictment and Information (§ 125*) — Bank Officebs — Duplicitt. 

A count in an indictment agaiust a national bank président eharged 
misapplication of the funds by means of moneys and crédits withdrawn 
in tiie form of cash exchauge in the sum and value of $9,000, by means 
of a cheek drawn by the B. Sfcite Bank on the national bank in the sum 
of $9,000, the State bank having no crédit with the national bank, vvhich 
gave thei'efor four drafts payable to the custouiers of the state bauk; 
one for $3,000 aud three for $2,000 each. Ueld, that the misapplication 
eharged vpas the payinent of the draft for $9,000 by means of the ua- 
tionai bank's drafts and not the uMiiiate paymeut of the latter drafts; 
and lieuee the count was not dupliciLous. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
§§ 334-400; Dec. Dig. § 125.*J 

Banks and Banking (§ 257*) — National Banks — Officebs — Offenses — 
False Entkies. 

An iudietnient against a national bank président eharged the making 
of a false entry in the ledger of tlie bauk by debiting the aeeount of the 
F. Bank with $25,000. It further eharged that, by sueh transaction, the 
account of the F. Bank was reduced by such amount. Held, that sueh 
indictment was not demurrable in that an entry of $25,000 on the diibit 
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side of tlie aceonnt did not Indicate that that amount had been recelved 
by the national baiik as alleged, since, if tlie sum liad been received, the 
entry would bave been in the crédit coliinm, for as the sum was takeu 
froni the F. Banks crédit, it constituted a false entry unless it was paid 
out on a check or draft of the F. Bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 965, 
960, 970-!)76; Dec. Dig. § 257.*] 

6. Banks aa-u Banki-no (§ 257*)— National Banks— Offenses of Officers 

— B''alse Entkies. 

In a prosecution of a national bank président for making a false en- 
try in th<> bank's books relative to the alleged withdrawal of $25,000. 
charged against the account of another bank, évidence held to justll'.y 
the jury in flnding that the entry was false and that it had not been au- 
thorized by the président of the bank against the account of which the 
amount was charged. 

[Ed. Note. — Vor other cases, see Banks and Banking, Cent. Dig. §§ 905, 
966, 970-076 ; Dec. Dig. § 257.*] 

7. Criminat. Law (I 558*) — Weigîiï of Evidence — Duty to Ckedit. 

ïhe rule that positive, uncontradicted testimony as to a particular fact 
should control the décision does not apply if the testimony is inhereutly 
improbable or tlie witness is contradlcted by physical facts or omissions, 
or his manner of testifying raises doubts as to his sincerity. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. § 1250; 
Dec. Dig. § 558.*J 

8. Banks asd Banking (§ 256*)— National Banks— Fonds— Misappropki- 

ation — loss. 

Where a national bank président misappropriated funds of the bank, 
the criminal character of the transactions was to be determined from 
the facts existing wlien they occurred, and if they were then criminal 
they did not lose their criminal character by the fact that he subse- 
quently made good to the bank the amount so misappropriated. 

[Ed. Note. — For otlier cases, see Banks and BanlUng, Cent. Dig. §§ 
958-964, 967; Dec. Dig. § 256.*] 

9. Criminal Law (§ 1177*) — Conviction — Sentence — Différent Offenses — 

operation concuriîently. 

A national bank président, having been con^'icted under three Indict- 
ments, was sentenced on one of the counts to a term of imprisoniiient 
without the imposition of a fine, to run concurrently with the sentence 
on the counts of the other two indictraents. JleM, that sucli sentence 
was in légal effect a single judginent and sentence, and, being supported 
by the other two indictraents, it was immaterial that the évidence did 
not support a conviction on tlie third. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3183-3189 ; 
Dec. Dig. § 1177.*] 

10. Witnesses (§ 277*) — Ciîoss-Examination of Accused. 

Where, in a prosecution of a national bank président for violation of 
the national banking act, accused had testiiled in his direct examinatioii 
that certain notes executed to a trust Company had been paid in full 
wltli interest, and one of the indictiuents charged that tlie notes liad 
never lieen paid, it was proper to permit the goverument to cross-examine 
accused fully as to the transaction by which a crédit was obtained with 
tlie trust. Company to take up the notes. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 925, 979-983; 
Dec. Dig. § 277.*] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

'For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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William L. Norton was convicted of violating the national banking 
act, and he brings error. Affirmée. 

Charles W. German and Delbert J. Haff, both of Kansas City, Mo. 
(Haff, Meservey, German & Michaels, of Kansas City, Mo., on the 
brief), for plaintiiï in error. 

William J. Gregg, U. S. Atty., of Tulsa, 0kl. 

Before SANBORN, Circuit Judge, and WM. H. MUNGER, and 
TRIEBER, District Judges. 

WM. H. MUNGER, District Judge. On June 24, 1911, a grand 
jury for the District Court of the United States for the Eastern Dis- 
trict of Oklahoma returned 1 1 indictments, which were numbered f rom 
586 to 596, inclusive, against the défendant, William L. Norton, as 
président of the American National Bank of Bartlesville, Okl., charging 
him with misapplication and abstraction of the funds of the bank, mak- 
ing false entries in the books of the bank, and false entries in reports 
to the ComptroUer of the Currency. Ail of the indictments were by 
order of the court Consolidated for trial, to which order of consolida- 
tion the défendant duly excepted. 

On the trial the défendant was acquitted upon the first count in in- 
dictment 586, which alleged the abstraction of a draft for $27,125, 
drawn by one C. A. Houston, and convicted on the second count, which 
alleged a misapplication of the funds of the 'American National Bank 
in the sum of $27,125. 

Indictment 587 contained six counts and charged the misapplication 
of six différent items of funds of said American National Bank. 

Indictment 590 consisted of three counts, which charged a false en- 
try made in the gênerai ledger of said American National Bank, by 
charging the Farmers' National Bank of Tulsa, Okl., with $25,000. 
The first count charged the false entry to be with intent to injure and 
def raud the bank. The second count charged the same entry to be with 
intent to deceive the board of directors and other officers of the bank. 
The third count charged the entry to be with intent to deceive any agent 
appointed by the ComptroUer of the Currency to examine into the af- 
fairs of the bank. A verdict of guilty was found upon each one of 
thèse counts. 

Verdicts of not guilty were returned as to ail the counts in indict- 
ments 588, 589, 591, 592, 593, 594, 595, and 596. 

Before pleas of not guilty were entered the défendant filed a demur- 
rer to the several counts in the respective indictments which were over- 
ruled, to which défendant excepted. 

After the jury had returned their verdict of guilty, the défendant 
filed his motion for a new trial, alleging bias, etc., on the part of one of 
the jurors, and supported his motion by testimony. The motion for a 
new trial was overruled, and the défendant thereupon filed a motion 
in arrest of judgment, which was also overruled, to which défendant 
excepted. The court sentenced the défendant to imprisonment upon 
each of the several counts upon which the jury had returned a verdict 
of guilty. The défendant brings the case hère and assigns error in the 
order of the court consolida ting the several counts of the indictment; 
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[1] Thèse indictments and ail of the counts charged the défendant, 
as président of the American National Bank of Bartlesville, 0kl., with 
acts of the same character and degree, and the order of consolidation 
was permissible under section 1024 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, p. 720), and it was not error on 
the part of the court to consolidate said indictments and try the same 
as one. Krause v. United States, 147 Fed. 442-444, 78 C. C. A. 642, 
and cases cited ; Morse v. United States, 174 Fed. 539, 98 C. C. A. 
321, 20 Ann. Cas. 938. 

It is assigned as error that the court erred in overruling the demur- 
rers to the several counts in the respective indictments. As the défend- 
ant was only found guilty on the second count of indictment 586, on 
the six counts in indictment 587, and the three counts of indictment 
590, it will only be necessary to consider the sufficiency of the several 
counts in thèse indictments. 

[Z] The second count in indictment 586 charges the défendant, while 
président of the American National Bank of Jîartlesville, Okl., with 
misappropriating the property of the bank, to vvit, a draft drawn by 
C. A. Houston upon the Columbia Bank & Trust Company of Okia- 
homa City, of the value of $27,125. The principal compiaint to the 
count of the indictment is that it fails to charge that the bank sustained 
any loss by the transaction, and, second, that it is bad for duplicity. 

[3] The charge of duplicity is based upon the fact that, when the 
draft for $27,125 was drawn, there were substituted in its place three 
separate promissory notes, aggregating said sum of $27,125, which 
notes, it was alleged, were fictitious, of no value, and worthless, and it 
was claimed that, because three notes were used as substitutes for the 
draft, three offenses are charged. In support of this proposition coun- 
sel quote from United States v. Martindale (D. C.) 146 Fed. 280, the 
following : 

"As the misapplication of the funds of the bank was ouly completed when 
the money was paid, and payinent was ruade of three separate notes, they 
were separate, distinct nilsapplications, and it was error to join theni in tlie 
san)e count. If the misapplication was consummated only when the money 
was applied and used, the acts of misapplication were separate aud distinct, 
and it would follow that this objection" as to duplicity "is well taken." 

That, however, is not the case hère. The charge of misapplication 
in the count under considération was of the draft referred to. The 
misapplication consisted in the taking of a single draft — a valuable as- 
set of the bank — and substituting in lieu thereof three alleged fictitious 
and worthless notes. Let us suppose that an indictment charged the 
misappropriation of a $20 gold pièce, an asset of the bank, by substi- 
tuting therefor 20 counterfeit $1 bills. Would it be claimed for a mo- 
ment that that constituted 20 separate and distinct transactions, re- 
quiring 20 separate and distinct counts? Clearly not. The asset al- 
leged to hâve been misappropriated was a single draft, and its mis- 
appropriation was only and could only be a single act and transaction. 
Hence this count of the indictment was not duplicitous. It is further 
claimed that, as this count of the indictment fails to charge that the 
bank sustained any loss by the transaction, it is insufficient. The test 
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Js not vvhether the bank ultimately was loser, but whether the misap- 
p|j-opriation was made by the défendant with an intent to injure the 
bank. Persons occupying positions of trust, who handle large sums of 
money for others, may misappropriate or embezzle thèse funds, and 
before discovery of the crime refund them, if able so to do; but such 
refund would not condone the crime or relieve the party of the con- 
séquences therefor, the crime consisting in the unlawful misappropria- 
tion or embezzlement, and the intent existing at the time, regardless 
of the fact whether in the end the parties whose property was unlaw- 
fully converted sustained an actual loss. 

[4] It is said that the first count of indictment 587 is duphcitous in 
that it charges that the misapphcation was by means of moneys and 
crédits being withdrawn in the form of cash exchange, in the sum and 
value of $9,000, by means of a check drawn Ijy the Bartlesville State 
Bank upon the American National Bank in the sum of $9,000, the state 
bank having no crédit with the American National Bank, and giving 
therefor four drafts payable to the customers of the Bartlesville State 
BanTc, one for $3,000 and three for $2,000 each. It is argued that this 
constituted, not a misapphcation, but a mère matter of bookkeeping in 
relation to giving crédits. It is true that the mère giving of a wrong 
crédit upon the books of a bank would not of itself constitute misap- 
propriation ; but, in this case, it was not a matter of mère crédit, but 
the bank issued to third parties its drafts or checks, which were équiv- 
alent to money, and the misappropriation took place when such drafts 
were issued in payment of the $9,000 draft drawn by the Bartlesville 
State Bank, and not when the four drafts were ultimately paid by the 
American National Bank. The misapphcation charged in the indict- 
ment is the payment of the draft for $9,000, drawn by the Bartlesville 
State Bank by means of the four drafts of the American National 
Bank. Hence this count of the indictment is not duphcitous. And, 
for like reasons, the demurrer to ail of the counts in this indictment 
was properly overruled. 

[5] Indictment 590 charged, as we bave said, a false entry in the 
'ledger of the American National Bank "in the account kept in said 
gênerai ledger with the Farmers' National Bank of Tulsa, and was en- 
tered in the blank space provided in said book under date of November 
21, 1908, in the column designated 'débit' by noting therein the words 
and figures, to wit, '25,000 Bart. State,' which said entry so as afore- 
said made in said book in the column and place aforesaid, then and 
there purported to show and did in fact show, and was by the said Wil- 
liam L. Norton designed and intended to show, that the sum of $25,- 
000 had been then and there received by the American National Bank 
of Bartlesville from the Farmers' National Bank of Tulsa." It is ar- 
gued that: 

"It is very nianifest that an entry of '25,000' in the débit column of the 
ledger in the account with the Farmers' National Bank of Tulsa did not iudi- 
cate that $25,000 had been 'received' by the American National Bank from 
the Farmers' National Bank. If that sum had been received from the Far- 
mers' National Bank, the Farmers' National Bank should hâve an entry in 
the crédit column instead of the débit." 
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The indictment, however, further charged that, by this transaction, 
the account of the Farmers' National Bank with the American National 
Bank had been reduced in the amount of $25,000. As said, the offense 
charged in this indictment was the making o£ a f aise entry in the ledger 
of the American National Bank, and this objection is a mère play up- 
on words. What was intended, and what would be apparent to any 
one familiar with bookkeeping, by the charge, was that the Farmers' 
National Bank was debited or charged on the books of the American 
National Bank with $25,000. That sum was taken from its crédit, and, 
unless it was paid out on a check or draft of the Farmers' National 
Bank, or for the use of the Farmers' National Bank, it constituted a 
false entry. We think the demurrer to this indictment was properly 
overruled. 

Relative to the charge of the false entry in the ledger of the Amer- 
ican National Bank, by charging the Farmers' National Bank of Tulsa. 
Okl., with $25,000, as alleged in indictment 590, the évidence discloses 
that the défendant, Norton, was not only président of the American 
National Bank of Bartlesville, but was also a stockholder and director 
in the Farmers' National Bank of Tulsa ; that some time during Octo- 
ber, 1908, two brothers by the name of Lewis, with their father, were 
operating a state bank at Ramona, Okl. ; that they desired to start a 
State bank with a capital of $25,000 in Bartlesville, Okl. The Lewis 
Bros, applied to the défendant to loan them the $25,000, or take an in- 
terest with them in the bank. This the défendant agreed to do and ex- 
ecuted to the Lewises a written agreement as follows : 

"Bartlesville, Ind. Ter., Oct. 15, '08. 
"Agreement. 

"I hereby agrée to fvirnish $25,000 for the purpose of establlshing a state 
bank In Bartlesville by Lewis Bros, of Ramona, Okla. 

"I agrée to give them 50 per cent, of the net profits of the bank and pay 
$150 per month, less 6 per cent, on $12,500 salary to the active manager 
(cashler) (Près. 125 when active). 

"I agrée to sell one-half of the stock In the bank at any time to them at 
book value. 

"I agrée to purchase 2,000 vcorth of stock In the Ramona State Bank. 

"It Is hereby mutually agreed that the Ramona State Bank will become a. 
customer of the American Nat'l Bank of Bartlesvnie. 

"W. L. Norton." 

The Lewises thereupon organized the Bartlesville State Bank, cer- 
tified in their articles of incorporation the capital to be $25,000, that 
the amount had been fully paid up, and applied to the défendant for 
the money. The défendant, not having the money personally, tried 
to ta:lk with Mr. Biaise, président of the Farmers' National Bank of 
Tulsa, over the téléphone. Learning that Mr. Biaise was absent in 
Kansas, but would return that evening and pass on the train through 
Bartlesville, he met Mr. Biaise at the train, had a few moments con- 
versation with him, during the short time the train stopped to let off 
and take on passengers. In this conversation défendant informed 
Biaise of the situation relative to the establishment of the Bartlesville 
State Bank, and requested a loan from the Farmers' National Bank 
upon paper which he wotild give it. He testified that Mr. Biaise agreed 
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to make the loan provided it did not require cash, so as to reduce the 
bank's reserve — he would make the loan if it could be managed by 
carrying it in the accounts between the American National Bank and 
the Farmers' National Bank. Mr. Biaise testified substantially to the 
same effect. The next day, namely, November 20th, défendant testi- 
fied he forwarded by mail to Mr. Biaise, as président of the Farmers' 
National Bank, his own note for $10,000, the note of his wife for- 
$10,000, and a note for $5,000 owned by himself and wife, given by the 
Exchange Oil Company, of which the défendant was président. The 
next day, supposing that the notes had reached Mr. Biaise, and been 
credited to the account of the American National Bank, he directed a 
charge to be made upon the books of the American National Bank 
against the account of the Farmers' National Bank of Tulsa, in the sum 
of $25,000, and credited on the books of the American National Bank 
the Bartlesville State Bank with the sum of $25,000. On that day, 
November 21st, défendant wrote a letter to the State Bank Commis- 
.sioner, on behalf of the American National Bank of Bartlesville, cer- 
tifying that the $25,000 was on deposit in the American National Bank 
to the account of the Bartlesville State Bank. No entry was ever made 
on the books of the Farmers' National Bank with respect to this $25,- 
000 transaction. The letter which défendant says he forwarded to 
Mr. Biaise, président of the Farmers' National Bank, inclosing the 
notes mentioned, Mr. Biaise testified he received; but that much of his 
mail received at the bank was unopened and unattended to because of 
pressure of other business matters, and sickness in his family, and 
that to the subject of the conversation with défendant he gave no 
thought after parting with the défendant at the train in Bartlesville. 
Some time in January, 1909, the défendant, in a conversation with Mr. 
Biaise over the téléphone, inquired relative to the receipt of the notes, 
and was advised that the notes had not been received at the bank. Mr. 
Biaise thereupon made search of his desk and found a letter f rora de- 
fendant, inclosing the notes, unopened. At the request of défendant, 
the notes were returned and no entry was ever made upon the books 
of the Farmers' National Bank with respect to them. Upon the re- 
ceipt by the défendant of the notes thus returned, he caused to be en- 
tered a crédit to the account of the Farmers' National Bank, on the 
books of the American National Bank, in the sum of $25,000. To 
offset this crédit of $25,000 to the Farmers' National Bank, he charged 
his own account with $17,000 and the balance of $8,000 he charged 
to three oil companies belonging to himself — /Etna Oil Company, $3,- 
000; Central Oil Company, $2,000; and Madison Oil Company, $3,- 
000. The oil companies had no account with the American National 
Bank ; hence their accounts were overdravvn the amount of the charge. 
The charge of $17,000 against defendant's account overdrew it in the 
sum of $821.88. Thèse overcharges against the account of défendant 
and his three oil companies were later made good. 

The court charged the jury somewhat in détail, relative to the trans- 
action, and stated to them as follows : 

"New, you hâve lieard the defendant's exijlanation. If you believe from 
ttie évidence that the défendant, WiDiam L. Norton, on or about the 20th of No- 
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vember, 1908, made an arrangement or agreement wlth E. F. Biaise, tlie prési- 
dent of tlie Farniers' National Bank of Tulsa, wliereby said Biaise, as iiresi- 
dent of tlie said Farniers' National Bank, agreed tliat tlie said Farniers" Na- 
tional Bank would loan to tlie said AVilliam Jj. Norton tlie snin of .$25,000. 
or would discount certain notes iu tUat auionnt wliicli tlie said Norton 
agreed to forward to the said Biaise, as président of tlie Farmers' Na- 
tional Bank, and agreed to place tlie proceeds of said notes to tlie crédit 
of tlie American National Bank of Bartiesville, to offset a crédit to be nmdc 
tlirongli said American National I^ank of Bartiesville to tlie Barties- 
ville State Bank, in tlie siim of JflS.OOO, and Ihat in piirsuance of tliat ar- 
rangement, or agreeinent, between the said Norton and the said K. F. lilaise, 
the défendant, Norton, forwarded tlirongli the mail to l'î. 1\ Biaise, as prési- 
dent of the Farmers' National Bank, a note of liiuiseif for $10,000. aiul îht> 
other notes, in regard to whicli testiiuony of the défendant b.is beeii otïered, 
to lie discounted b.y the Farniers' National Bank of Tulsa, au;l placed to the 
crédit of the American National Bank of Bartiesville. and that tberenpou. 
and on the 21st day of November, 1!>08, the said Norton cliar.ged the account 
of the Farniers' National Bank with !f25,0OO, and placed the same lo th»^ 
crédit of tlie Bartiesville State Bank, in good faith, in pursnance to said 
agreenient, then you will lind the défendant not guilty of this charge." 

The court also said to the jury: 

"Tlie biirden is upoii the government to establish the defendaiit's guilt to 
your satisfaction beyond a reasonable doubt, and évidence of facts that are 
as consistent with innocence as with guilt is insuflicient to snstain convic- 
tion. Unless there is substantial évidence of facts, which exelude every other 
theory but tliat of guilt, It is the duty of the jury to returu a verdict for the 
accused." 

[B] Counsel for défendant argue with great force and earnestness 
that the testimony does not warrant finding défendant guilty with re- 
.spect to this transaction. They say, and correctly, too, that Mr. Biaise, 
as président of the Farniers' National Bank, had authority to discount 
for the bank the notes sent him by the défendant, and that the act of 
the défendant in charging the account of the Farmers' National Bank, 
upon the books of the American National Bank, with said $25,000, in 
reliance upon the fact that the Farmers' National Bank had received 
and discounted the notes, was a legitimate transaction. W'^ concède 
the correctness of this proposition ; but, as stated, the court fairly sub- 
mitted the question to the jury whether there was any such agreement 
between défendant and Biaise, relative to the discount of the notes, and 
whether the charge of $25,000 upon the books of the American Na- 
tional Bank against the Farmers' National Bank was made by the de- 
fendant in good faith, relying upon such an arrangement with Mr. 
Biaise, and told the jtiry in explicit language that, if they found that to 
be a fact, then they should find the défendant not guilty. The jury, 
by their verdict, necessarily found that the testimony of the défendant 
in this respect was untruthful. It is true, there was no direct testi- 
mony contradicting that given by défendant and Biaise, and, while the 
jury should not arbitrarily disregard the testimony of any witness, they 
bave a right, in determining its credibility, to consider ail of the sur- 
rounding facts and circumstances in connection with the transaction, 
and Ihe manner and appearance of the witness in giving bis testimony. 

['/] As said by the Suprême Court, in Ouock Ting v. U. S., 140 U. 
S. 417, 11 Sup. Ct. 733, 851, 35 L. Ed. 501: 
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"L'ndoulitedly, as a gejaeral rule, positive testimony as to a particular fact, 
uncontradicted by auy oiie, should control the décision of tlie court; l)Ut tliat 
rule adinits of many exceptions. ïliere niay be sucli an inhérent iuiproba- 
biiity iu tlie statements of a wituess as to induce tlie court or jury to dis- 
regard liis évidence, even in tlie absence of any direct couflicting testimony. 
He niay be contradicted by the facts he states as conipletely as by direct ad- 
verse testimony ; and there may be so many omissions in his account of par- 
ticular transactions, or of his own conduct, as to discrédit his whole story. 
His nianuer, toc, of testifying, may give rise to doubts of his sincerit.y, and 
create the impre.ssiou that he is givlng a vvrong coloring to material factt- 
AU thèse thiugs may properly be considered in determiniug the weight wlilcli 
should be given to his statements, although there be no adverse verbal testi- 
mony adduced." 

Applying that principle to this case, while there vvas no direct évi- 
dence contradicting the testimony of the défendant and Biaise, in re- 
gard to this transaction, it was for the jury to détermine its credibihty 
by considering the reasonableness of their statements, and the manner 
in which they gave their testimony. The reasonableness may be con- 
sidered by this court ; the manner in which they gave their testimony 
cannot be, of course, correctly portrayed. There are some circum- 
stances which might properly induce the jury to discrédit the testimony, 
to wit, that the défendant, having forwarded the notes to the Farmers' 
National Bank or to Biaise, on the 20th of November, not hearing any- 
thing in response thereto, should hâve remained quiet, making no in- 
quiry until along about the 6th or 7th of January following. It would 
naturally be that, défendant not receiving any acknowledgment of their 
receipt, and being in the habit of communicating with Biaise every few 
days, would hâve made some inquiry relative to whether the notes had 
been received and the American National Bank given crédit therefor. 
Again, when the manner in which defendant's personal account was 
credited, so as to take up the respective overdrafts, is considered, 
namely, that Biaise gave his note for $40,000 to the Columbia Bank & 
Trust Company, of which the défendant was the président, drew his 
draft upon the Columbia Bank & Trust Company for that amount to 
the défendant, which défendant deposited in the American National 
Bank to his own personal account, the défendant giving to Biaise a 
writing certifying that the $40,000 note given by Biaise to the Colum- 
bia Bank & Trust Company was to be paid by défendant, thus show- 
ing that the défendant was using varions devices and various corpora- 
tions of which he was an officer to enable him to maintain his personal 
account in the American National Bank, the jury might vvell discrédit 
the testimony of défendant and Biaise respecting the agreement in No- 
vember, that the Farmers' National Bank would discount the notes of 
himself, his wife, and the oil company, in the sum of $25,000 and place 
the same in the Farmers' National Bank to the crédit of the Amer- 
ican National Bank. If there was no such agreement between Biaise 
and Norton, by which the Farmers' National Bank was to discount 
those notes and crédit them to the American National Bank, then the 
entry in the American National Bank respecting the same was clearly 
a false entry and known by défendant to be false, and the jury might 
properly say that it was with intent not only to deceive the officers of 
the bank and some agent of the Comptroller of the Currency, but to 
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defraud the American National Bank. So, we think the court did not 
err in refusing to direct a verdict for the défendant in respect to this 
transaction. 

What we hâve said thus far relates to the three counts in indictment 
590. 

Indictment 587, consisting of six counts, upon which the défendant 
was found guilty, charged misapplication of the funds of the Amer- 
ican National Bank by payments at différent times and in différent 
amounts of drafts drawn by the Bartlesville State Bank against the 
crédit of the $25,000. If we are right in the foregoing proposition, 
then the crédit of the $25,000 on the bocks of the American National 
Bank, to the account of the Bartlesville State Bank, was without con- 
sidération, and the Bartlesville State Bank did not hâve a bona fide 
crédit with the American National Bank, and thèse payments were a 
misappropriation of the funds of the American National Bank, and, 
as under the évidence the jury was warranted in finding that the de- 
fendant was a half owner of the Bartlesville State Bank, such misap- 
propriation was for the benefit of défendant. Whether thèse amounts 
were misappropriation of the funds of the American National Bank is 
entirely dépendent upon whether the crédit to the Bartlesville State 
Bank of $25,000 was bona fide, and that dépends upon the truthfulness 
of the alleged transaction between défendant and Biaise, heretofore 
referred to. 

[8] The criminal character of thèse transactions is to be determined 
from the évident facts and circumstances existing at the time of the 
respective transactions. The fact that subsequently the défendant 
may hâve made good to the American National Bank the amounts 
thereof, and that the bank did not lose by the transaction, does not 
change the unlawful character of the transactions when made. 

[9] It is urged that the évidence does not support the verdict of 
conviction upon the second count of indictment 586, which charged 
a mi.'^application of the fmids of the American National Bank to the 
extent of $27,125. It is unnecessary for us to review the évidence in 
respect to this count, as the sentence of the court did not impose any 
fine, but was one of imprisonment, for the same period, and running 
concurrently, with the sentence on the counts of the indictments 587 
and 590. Hence, in légal effect, the judgment that was imposed by the 
court was practically a single judgment and sentence, and being sup- 
ported by indictments 587 and 590, in which there was no error in the 
trial and conviction, even if the évidence did not support the count in 
indictment 586, it would not warrant a reversai of the judgment. Such 
was the holding of this court in Billingsley v. U. S., 178 Fed. 653- 
662, 101 C. C. A. 465. The same principle was announced in Haynes 
V. U. S., 101 Fed. 817, 42 C C. A. 34; Tubbs v. U. S„ 105 Fed. 59„ 
■H C. C. A. Y:,?: U. S. v. Lair, 195 Fed. 47, 115 C. C. A. 49; Bar- 
tholomew v. U. S., 177 Fed. 902-905, 101 C. C. A. 182; Evans v. U. 
S., 153 U. S: 609, 14 Sup. Ct. 939, 38 L. Ed. 839; and Claassen v, U. 
S., 142 U. S. 140-146, 12 Sup. Ct. 169, 35 L. Ed. 966. 

flO] The government, in its cross-examination of défendant, went 
quite extensively into the transaction by which a crédit was placed in. 
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the Columbia Bank & Trust Company to take up certain specified 
notes. This testimony, or a large portion of it, was objected to by the 
défendant, exception taken to its admission, and its admission is as- 
signed as error. This testimony was proper and legitimate cross-ex- 
amination, as the défendant had testified in his direct examination 
that thèse notes were paid in full, with interest; and, as one of the 
charges in the indictment was that the notes had never been paid, it 
was a proper subject-matter for cross-examination to show how they 
were paid. 

Complaint is made to several paragraphs in the charge of the court 
to the jury. It would serve no useful purpose to consider them each 
separately. We hâve given careful considération to the argument of 
counsel with respect thereto; the charge and its effect upon the minds 
of the jury must be considered as an entirety, and when so considered 
we think it a very full and fair statement of the issues and the law 
applicable to the case, and that it was in no way prejudicial to the dé- 
fendant. 

For the reasons above given, the judgment is affirmed. 



INTERMELA et al. v. PERKINS. 

(Circuit Court of Appeal.s, Mnth Circuit May 5, 191.3.) 

No. 2,154. 

1. CounT.s (§ 328*)— FEDERAL Courts — ^Amount in Contboveusy — Jbrisdic- 

ÏTON. 

Wliei'e plaintiff sued a city treasurer and lii.s surety to recover dam- 
ages for alleged wrongful refusai to pay a city warrant, and not on the 
warrant, tlie measnre of defendant's llability was tlie face of the war- 
rant with accrued interest to the tinie defendant's liability beeame flxed, 
which suin, and not the face of the warrant without interest, was the 
amount in eoutroversy for the purpose of determlning fédérai jurisdiction. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dlg. §§ 890-896; Dec. 
Dig. § 328.* 

Jurisdiction of fédéral courts as determined hy amount in eontroversy, 
see notes to Auer v. Lombard, 19 C. C. A. 75; Tennet-Stribling Siioe Co. 
V. Roper, HQ C. C. A. 459 ; O. J. Lewis Mercantile Co. v. Klepner, 100 C. 
C. A. 288.] 

2. Municipal Corpop.aïioks (§ 173*) — Warrants — ^Payment — Existence or 

FUNDS — FiNDIKOS. 

In an action aguinst a city treasurer and his surety for alleged wrong- 
ful refusai to jjay a city warrant, évidence held to sustain a finding that 
the city treasurer had funds applicable to the payment of the warrant 
at the tiuie of jjlaintiff's demand. 

[lîd. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§§ 399-409 ; Dec. Dig. § 173.*] 

3. Municipal Corporations (§ 904*) — City Warrant.? — Payment — Restric- 

tion — ^Auïiiority of City Council. 

Under Rem. & Bal. Code Wash. § 3949, providing that city treasurers 
shall malie calls for warrants in certain coutingencies, and that they may 
be paid lu the order of issuance, and it shall be the duty of such treas- 
urer to pay on demand in the order of issuance any warrants when there 
shall be in the treasury sufflelent funds ai^pllcable thereto, the city coun- 

*For otlier cases see same toplc & i numbeb in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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cil had no power to restrict tlie treasurer to the payment of certain types 
of warrants without a spécial order of the council, and hence légal 
holders of warrants on the indebtedness fund had a right to hâve their 
warrants paid in regular course as funds became available and ap- 
plicable to such payment. 

[Kd. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§§ 1889, 1890; Dec. Dig. § 904.*] 

4. Jddgment (§ 6.36*) — Conclusiveness — .Turisdiction. 

The superior court of Washington in the exercise of its gênerai juris- 
diction had authoi-ity to détermine whether a city of the state became 
liable generally on contracts for local improvemeiits, where its authori- 
ties had omitted through neglect of duty or through irregularity of 
procédure to niake proper assessments for such improvements, and. hav- 
ing such jurisdiction, a Judgnient holding that the city was îiable, whether 
correct or erroneous, was concluslve against the city, and a bar to a 
subséquent coutest of the validity of a city warrant issued in payment 
of the judgnient on the same ground. 

[Ed. Note. — For other cases, see Judgnient, Cent. Dig. § 1150; Dec. 
Dig. § 6.S6.*] 

5. Mtjnicipal Corporations (§ SG.'i*)— Indebtedness— Limit. 

A city is without power to incur an indebtedness beyond specified lim- 
itations fl.Ked by its charter or by law uuder A\-hich it dérives its powers, 
nor wouUl a court hâve power to require a city to do an act, or pay a 
warrant beyond the power aecorded to it. 

[Ed. Note. — l'or other cases, see Municipal Corporations, Cent. Dig. 
§§ 1S24-1827 ; Dec. Dig. § 803.* 

Coiistltutional and statutory limitations of municipal indebtedness, see 
note to City of Ilelena v. Miller, 36 C. C. A. 6.] 

C. Municipal Corporations (§ 89S*) — City Council — "Adjoubned Meeting" 

■•RKCESS" ISSITANCE OF WARRANT. 

Rem. & Bal. Ci- .e Wash. § 7681, inhibits the passing of any ordinance. 
the letting or eutering into any contract, or allowing any Mil for the 
payment of money at any spécial meeting, or at any adjourned regular 
or" spécial meeting of the city council. A city council met in regular 
session at 7:30 p. ni., February 15, 1S9S, and, after reading the minutes 
and transacting some business, on motion "took a recess until 3 o'clock 
p. m. February 16, 1898," and on that day met at the appointed time "after 
expiration of recess in continuation of yesterday's meeting," and took 
a further recess "until 4 o'clock p. m. February 17, 1898," on which latter 
date the warrant in question was ordered issued. Held, that while 
teehnically a recess applies to an intermission taken by a deliberative 
body froni time to time during a day, and "adjournment" means a sus- 
pension over a day or to some deflnite time in the future or without day, 
an adjourniuent may terniinate a meeting, but not the session, and when 
taken from day to day, or even to a day certain, does not interrupt the 
business of the session, it was the intention and purpose of the city 
council to hold a continuons session, and hence. thougii in reality there 
wiis an adjournment from day to daj-, such adjournments were lawful as 
within the intendment of the statute, and the warrant would not be held 
invalid as issued at an adjourned meeting. 

[l'Xl. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1S83; Dec. Dig. § 898.* 

For otlier définitions, see Words and Phrases, vol. 1, pp. 190-192 ; vol. 
7, p 5998.] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; C. H. Hanford, 
Judge- 

•For other cases see same topic & § numbeb in Dec. £ Ajn. Digs. 1907 to date, & Rep'r Indexes 
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Action by David Perkins against Charles L. Intermela and the 
American Surety Company. Judgment for plaintiiï, and défendants 
bring error. Affirmed. 

Intermela is the treasurer of the clty of Port Townsend, Wash., and the 
American Surety Company is the surety upon his officiai bond. Thls action 
was instltuted December 19, 1910, by Perkins, the holder of a clty warrant 
drawn upon the iudebtedness fund, to recover against the clty treasurer, and 
upon his officiai bond, for a breach of duty as such officer in failure to pay 
the warrant when in funds. The warrant was issued to Alonzo Elliott Feb- 
ruary 18, 1898, and Perkins holds it by assignment from hiiii. It was pre- 
sented for paymeut February 19, 1898, and indorsed, "Not paid for want of 
funds." 

It is shown that on the Ist day of December, 1910, and for a long time 
prier thereto, there was and had been money belonging to the indebtedness 
fund of the city sufflcient to pay the warrant in full after deductiug from the 
total amount of money in the treasurer's hands belonging to such fund a 
sufticient sum to pay ail warrants, certificates, and other obligations and 
indebtedness of said city which are and were entitled to be paid out of sucU 
fund before the payment of said warrant. 

The défendants, Intermela and the Surety Company, answer that said war- 
rant was issued in satisfaction of a judgment made and rendered November 
16, 1897, in the superior court of the state of Washington for JefCerson coun- 
ty, in a cause entitled Alonzo Elliott v. City of Port Townsend. A copy of 
the complaint in said cause is set out, showlng that on or about August 31, 
1888, the city council duly and regularly determined to make certain street 
improvemeuts, and passed and adopted the necessary ordinances for the pur- 
pose ; that thereafter appropriate steps were taken for niaking such Improve- 
ments, bids were advertised for, and a contract duly let, and the improve- 
ments were regularly made and aceepted by the city ; that a warrant in the 
sum of $1,000, payable out of the Washington Street improvement fund, was 
Issued February 11, 1889, to the contracter, W. C. Williams, as his stipulated 
considération for making such improvemeuts, which was afterwards assigned 
to the plaintifC, Alonzo Elliott, and bears an indorsement as of February 14, 
18S9, "Mot paid for want of funds" ; that under Its charter the city was 
charged in such cases with the duty of constituting spécial assessment dis- 
tricts and levying assessments upon the property within such districts suffl- 
cient to defray the costs of the improvement, and of collecting such assess- 
ments and applying the fund thus assembled to the payment of such costs; 
that the city did create such a spécial assessment district with a view to 
providing the requisite funds for paying such costs, but failed in its duty to 
regularly assess the property therein with the costs of such improvement, 
and for that reason was unable to enforce such assessments or to require 
the payment thereof, and thereby failed to procure the funds necessary to 
pay the cost of said improvement evldenced by the warrant issued as afore- 
said, and that at the time of the incurring of said indebtedness for such im- 
provement the indebtedness of the city was not equal to IVa per cent, of the 
value of the taxable property of the clty. 

Based upon this complaint, and for a further reason that the warrant was 
ordered issued at a spécial, not a regular meeting of the city council, de- 
fendants further answered that the Judgment is void, and that the warrant 
issued in satisfaction thereof is likewise void. 

For a second défense, the défendants answer that the action was not com- 
menced. within six years. 

And for a third défense they answer that at the time the judgment was 
rendered as alleged in the first separate answer, and before the issuance of 
the warrant described in the complaint, there were outstanding about $130,000 
Street grade warrants on spécial funds of local improvement districts; that 
the city appealed from said judgment, but before the appeal was perfected 
entered iuto an agreement with the warrant-holders for street improvemeuts, 
Including, Elliott, the plaintifï in said cause, whereby it issued warrants bear- 
Ing 6 per cent Interest on the indebtedness fund in satisfaction of the judg- 
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ments entered upon the prevlous warrants, including the judgment lu tlie 
Elliott case ; that long before the clty entered Into such agreement the Su- 
prême Court of the state of Washington had decided that under no clrcum- 
stances can the city be held liable generally on a street grade warrant; that 
thereafter, to wit, about January 3, 1899, the city eouncU repudiated and 
abandoned said agreement, and refused to recognize as valid any of such 
"Indebtedness Fuud" warrants, and has sinee contiuued to refuse to recognize 
the same as valid obligations of the city. It is further alleged that at the 
time such indebtedness fund warrants were issued the city was indebted 
beyond its constitutional llmit of indebtedness for other puriwses, and that 
at no time has the assent of three-fifths of the voters within the city votlng 
at any élection been had authorizing the incurring of said street grade indebt- 
edness. 

The issues having been couipleted by a reply, trial was had before the 
court (a jury being waived), which resulted in a judgment for plaintifC 
Froni this judgment the défendants prosecute a writ of error. 

U. D. Gnagey, of Port Townsend, Wash., and L. B. Stedman, of 
Seattle, Wash., for plaintifïs in error. 
Charles E. Shepard, of Seattle, Wash., for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOEVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
|1] It is first insisted by défendants' counsel that the court is without 
jurisdiction because the matter in dispute does not exceed $2,000 ex- 
clusive of interest and costs. To this it may be answered that this ac- 
tion is not upon the warrant, but against the city treasurer, and upon 
his officiai bond, for a breach of bis officiai duty to the damage of the 
plaintifï. No action accrued against the treasurer until he was in 
funds to pay the warrant and it had been duly presented for payment ; 
but, being in funds, the treasurer was bound to pay the warrant with 
accumulated interest. The liability of the treasurer arises by reason 
of his refusai to discharge an officia! duty towards the plaintifï, and 
sounds in damages, the measure of which is the amount of the war- 
rant with accumulated interest to the time his liability became fixed. 
Had the city been sued, the case would hâve been différent, because 
the obligation would then hâve been upon the warrant, and the princi- 
pal without interest would bave been the measure of jurisdiction. 

[2] Another question presented is whether, the warrant being 
drawn on the indebtedness fund, it has been shown prima facie that 
funds were in the hands of the treasurer at the time of the demand 
for payment applicable to the payment of such warrant. Section 636, 
Hill's Ann. Codes and Statutes, accords to the city council of cities of 
the class of Port Townsend power (subdivision 9) to levy and coUect 
annually a property tax to be apportioned to a gênerai fund, a street 
fund, and a sewer fund. Section 647 provides, among other things, 
that ail moneys received from licenses, street poil tax, fines and penal- 
ties, and forfeitures shall be paid into the gênerai fund. In 1897 the 
Législature adopted an act (Laws 1897, c. 84) providing for the main- 
tenance by such a municipality of a "current expense fund," and after 
the first day of February, 1898, of an "Indebtedness Fund." Moneys 
collected from licenses were required to be credited and applied by the 
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treasurer to the "Current Expansé Fund," and the municipality was 
required to levy and collect an annual tax for the payment of current 
expenses of not to exceed 10 mills on the dollar, and "a tax for the 
payment of indebtedness (if any indebtedness exists) not exceeding 
six mills on the dollar," the moneys collected to be accordingly credited 
by the treasurer to the respective funds. Section 7 provides : 

"Ail moneys collected on and after the flrst day of Febrtiary, 1898, fron» 
taxes of tJie year 1896, and préviens years, and from penalty and interest 
thereon, shall be pald into the indebtedness fund." 

It has been decided in the state of Washington that the fund to be 
known under the act of 1897 as the "Indebtedness Fund" supplanted 
the original gênerai fund, and that ail existing warrants should be paid 
therefrom. State ex rel. Poison v. Hardcastle, 68 Wash. 548, 553, 124 
Pac. 110. 

The question presented arises on a motion for a nonsuit interposed 
both at the conclusion of the plaintifï's testimony and at the conclusion 
of the entire testimony. 

There are to be found in the testimony as certified by the bill of 
exceptions certain letters from the county treasurer of Jeflferson coun- 
ty, Wash., to the city treasurer, transmitting certain tax moneys re- 
ceived from tax rolls and from sales of county delinquent property 
which had previously been acquired upon tax foreclosure sales. One 
list, transmitted to the city treasurer January 11, 1909, shows money 
received : 

From sales of county real estate, lands and preuiises $ 851 23- 

From 1904 tax rolls 9B 

From 1905 tax rolls 1 44 

From 1906 tax rolls S 14 

From 1907 tax rolls 1,922 86 

Total .■? 2,784 6:5 

Another list which is cast in the record shows remittances rangin^ 
from February 6, 1909, to May 10, 1910, aggregating $7,369.58. Alt 
the sales referred to are of county property that had been acquired by 
the foreclosure of tax liens. The trial court found, as one of its con- 
clusions of fact, that between January 4, 1910, and December 1, 1910, 
the city treasurer received, as the city's share of the proceeds of the 
sale of property that had been forfeited to the county for nonpayment 
of taxes, the sum of $4,674.69, and that the warrant was presented 
December 1, 1910. It does not appear clearly how the court arrived 
at this spécifie conclusion. But, turning to the sources of the indebted- 
ness fund, we find it may be replenished by virtue of the seventh sec- 
tion of the act of 1897 by ail moneys collected from the taxes of the 
year 1896 and previous years, and the 6 per cent, levy required to be 
made annually under the provisions of said act. Of moneys turned 
into the hands of the city treasurer $1,933.40 was from the tax rolls 
of 1904, 1905, 1906, and 1907, and the balance, namely, $8,220.81, was 
derived from sales of county real estate which had previously been ac- 
quired under foreclosure sales of tax liens. When the taxes were as- 
sessed forming the basis of the liens does not appear. It is fair to 
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présume that a part of the moneys at least derived from the tax rolls 
of 1904, 1905, 1906, and 1907 was on account of tax levies made for 
the indebtedness fund. And the same inference would obtain respect- 
ing the moneys derived from sales of the county property. In 1906 
the city council adopted Ordinance No. 722, which was unrepealed at 
the time of the trial, and which required the city treasurer to turn into 
the indebtedness fund ail moneys received by the city from the county 
for its share of the proceeds of the sales of any county property, and 
ail moneys from city taxes, penalties, and interest, with certain ex- 
ceptions, until ail the légal outstanding claims against the indebtedness 
fund should hâve been paid. This is tantamount to a déclaration on 
the part of the city that funds were becoming available from which 
the indebtedness fund was entitled to be replenished. So that, taking 
into considération the receipts of moneys by the city treasurer from 
taxes and sales of county real property in which the city liad an in- 
terest accruing through former tax levies, and the manner of the city 's 
deaiing with such funds and other funds, accrediting the same to the 
indebtedness fund, it would seem that there was compétent évidence 
adduced from which the trial court could reasonably deduce its finding 
that the city treasurer was in funds sufficient to pay the warrant, and 
applicable thereto, at the time of its présentation. There is far from 
being such a lack of évidence upon the subject as that this court will 
set aside the findings of the trial court. 

[3] As it respects the inhibition in the latter part of section 9 of 
Ordinance No. 722, restricting the city treasurer to the payment of 
certain types of warrants without the spécial order of the city council, 
we think it was beyond the power of the city council so to restrict the 
treasurer, and that légal holders of warrants upon the indebtedness 
fund had the right to hâve their warrants paid in regular course as 
funds became available and applicable to their payment. Section 3949, 
Remington & Ballinger's Annotated Codes and Statutes of Washing- 
ton, pro vides that the city treasurer shall make calls for warrants in 
certain contingencies, and that they may be paid in the order of issu- 
ance, and it is further provided : 

"That it shall be the duty of any such treasurer to pay on demand, In the 
order of their issue, any warrants when there shall be in the treasury suffi- 
cient funds applicable to such payment." 

In other words, the city council could not, under the laws by which 
it is governed, postpone some warrants and prefer others, ail being 
drawn on the same fund. If the Législature of the state cannot divert 
a fund to the détriment of a warrant holder (Hardcastle Case, supra), 
much less can the city council do so, and that without any semblance 
of authority from the Législature. 

[4] The next contention of the défendants' counsel is that the su- 
perior court of the state of Washington in and for Jefferson county 
was without power to hear and détermine the cause of Alonzo Elliott 
V. City of Port Townsend (the cause set up by the answer), and render 
judgment therein. The question presented for the court's considéra- 
tion in the Elliott Case was whether the city of Port Townsend be- 
came liable generally upon contracts with the city for making local im- 
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provements, wtiere the city authorities oiaitted through neglect of 
duty, or failed through irregularity of procédure, to make proper as- 
sessments against the property benefited by vvhich to provide the funds 
necessary to nieet the expenses of such local improvements. 

[5] Without doubt, a city would be without power to incur an in- 
debtedness beyond spécifie limitations fixed in its charter, or by law un- 
der which it dérives its powers ; nor would a court hâve power to re- 
quire a city to do a thing beyond the power accorded it. This is not 
the question hère, however. There is no évidence in the record show- 
ing that the city of Port Townsend was indebted beyond its statutory 
limitations at the time the indebtedness was incurred for the local 
Street improvements in question, although the answer allèges facts 
showing that such was the case. Further than this, it is at least a dis- 
puted question whether such indebtedness as may be thrust upon the 
city by neglect or refusai to perform its obligations with contractors 
for local improvements, in providing funds for the payment of such 
contractors, falls within the inhibition against incurring indebtedness 
beyond a specified sum. Baker v. City of vSeattle, 2 Wash. 576, 27 
Pac. 462; Winston v. City of Spokane, 12 Wash. 524, 41 Pac. 888; 
McEwan v. City of Spokane, 16 Wash. 212, 47 Pac. 433 ; Denny v. 
City of Spokane, 79 Fed. 719, 25 C. C. A. 164. But, be that as it may. 
in any event the question is one involving the application of gênerai 
law in connection with statutory construction, which a court of gên- 
erai jurisdiction is compétent to entertain and décide. 

It is stoutly urged, however, that the city of Port Townsend coukl 
not be rendered liable generally to contractors for local street or grade 
improvements where within the plan for such local improvements a 
local assessment is contemplated for meeting the expenses of the im- 
provements, and that, therefore, it was beyond the power of the supe- 
rior court to pass judgment against the city upon such an alleged lia- 
bility. The plaintifï controverts this position, and contends that the 
Elliott judgment is a bar to défendants' insisting upon the invalidity of 
the warrant which was issued by the city to satisfy such judgment. It 
does not seem to be contended that the city was without authority to 
construct local improvements by gênerai tax, or f rom its gênerai funds, 
without resort to local assessments for the purpose. 

To get our bearing more particularly, the Elliott judgment was ren- 
dered November 16, 1897, and the warrant was issued in satisfaction 
thereof February 18, 1898. Prior to thèse dates, it had been several 
times decided by the Suprême Court of the state of Washington that a 
gênerai liability arose against the city as upon an implied agreement 
upon its refusai or failure to perfect and collect a proper assessment 
in spécial districts, adéquate to meet the expenses incident to making 
local improvements. It was so held in effect in Stephens v- City of 
|Spokane, 11 Wash. 41, 39 Pac. 266. The case was again before the 
Icourt (14 Wash. 298, 44 Pac. 541, 45 Pac. 31), and the doctrine was 
jadhered to, but in a somewhat restricted sensé, the court holding that 
hhe city would not become liable generally unless it appeared that it 
had failed to take steps to provide such spécial fund, or had been so 
négligent in its attempt to create the fund that the right thereto Iiad 
205 F.— 39 
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been lost ; or, in other words, where the conditions were such that the 
city had lost its power to enforce the local assessments. Again, in 
McEwan v. City of Spokane, supra, it was held that, where there was 
an unreasonable delay on the part of the city in enforcing the local 
assessments, it would render itself liable generally. This case was de- 
cided December 15, 1896. The principle was reaffirmed in Bankof 
British Columbia of Victoria v. City of Port Townsend, 16 Wash. 450, 
47 Pac. 896. This as late as February 11, 1897. So that up to this 
time it may be said the doctrine rendering the city liable generally for 
neglect and refusai properly to provide local assessments to meet the 
expenses incident to local improvements was fairly well settled in the 
State. On July 9, 1897, the Suprême Court in German-American Sav- 
ings Bank v. Spokane, 17 Wash. 315, 47 Pac. 1103, 49 Pac. 542, 38 
L,. R. A. 259, reviewed ail of its previous holdings on the subject, and 
held that there can be no recovery of the city at ail while the assess- 
ment plan can be enforced in any way, and expressly reaffirmed the 
doctrine laid down in Stephens v. City of Spokane, 14 Wash. 298, 44 
Pac. 541, 45 Pac. 31, supra. In another case, decided March 7, 1898, 
namely, Wilson v. City of Aberdeen, 19 Wash. 89, 52 Pac. 524, the 
court held pointedly that the city could not be rendered liable gener- 
ally, although the remedy to collect from the spécial fund was lost. 
This case was followed still later in North Western Lumber Co. v. 
City of Aberdeen, 22 Wash. 404, 60 Pac. 1115, and such seems to be 
the présent doctrine of the court. 

Now, recurring to the question of the power of the court in the El- 
liott Case to render judgment, it will be seen that at the time even the 
Suprême Court of the state was in a vacillatory and transition period 
from the doctrine of implied liability on the part of the city for f ailure 
in Street assessments for local improvements to a doctrine of absolute 
nonliability. The doctrine in either phase was the resuit of the appli- 
cation of gênerai law in connection with the construction of the stat- 
utes governing and limiting the powers of the cities. While in Wash- 
ington it was first held that the gênerai liability of the cities is to be 
implied, yet elsewhere it has been held that the liability arises in tort. 
Little V. City of Portland, 26 Or. 235, 37 Pac. 911. So that the stat- 
utes alone do not détermine the matter by positive and unalterable 
edict, circumscribing by absolute letter the power of the cities in the 
respect under considération. A court of gênerai jurisdiction is pos- 
sessed of power to entertain cognizance to examine into and détermine 
as to ail légal questions of common dispute, of which the question in- 
volved in the Elliott Case was one. There can be no stronger proof 
of that than the fact that the Suprême Court decided both ways upon 
the subject. The Suprême Court has power to décide and détermine 
touching the question, as it has finally donc. Can it be doubted that it 
had as absolute power to décide as it did formerly, and to render judg- 
ment accordingly? If it had such power, what shall we say of the 
power of the superior court exercising gênerai but primary jurisdic- 
tion to hear and détermine, and to render judgment in the first in- 
stance? The question is not whether the superior court decided rightly 
or wrongly, but whether it had power to décide at ail. If it had such 
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power, an erroneous judgment could not affect îts jurisdiction. It 
seems to us that the court had ample jurisdiction of the subject-mat- 
ter, and, having such jurisdiction, it had the power to détermine rela- 
tive thereto, and to give and render judgment as its considérations 
might impel it. 

Further than this, under the state of the holding of the Suprême 
Court at the time the judgment was given and rendered in the Elliott 
Case, it could not then be regarded that the Suprême Court had whoUy 
reversed its doctrine upon the subject, and the superior court might 
well hâve been honestly mistaken as to the true holding of the Su- 
prême Court, as subsequently interpreted by later décisions. 

We conclude, therefore, that the judgment in the Elliott Case, as 
pléaded by the défendants and produced in évidence by the plaintifï, is 
Gonclusive against the city, and therefore a bar to the défendants now 
contesting the validity of the warrant in question issued in pursuance 
of such judgment. 

[B] Lastly, it is urged that the warrant is void as having been is- 
sued at an adjourned meeting of the city council. The testimony 
shows that the city council met in regular session at 7 :30 p. m. Feb- 
ruary 15, 1898, and, after reading the minutes and transacting some 
business, on motion "took a recess until 3 o'clock p. m. February 16, 
1898" ; that on February 16, 1898, the city council met at 3 o'clock 
p. m. "after expiration of recess in continuation of yesterday's meet- 
ing," and took a further recess "until 4 o'clock p. m. February Iv, 
1898." It was on the latter date that the warrant was ordered issued. 
The statute (R. & B. Code, § 7681) inhibits the passing of any ordi- 
nance, the letting or entering into any contract, or allowing any bill 
for the payment of money at any spécial meeting, or at any adjourned 
regular or spécial meeting. Manifestly the purpose of the statute is to 
afford definite notice to ail persons concerned and to the gênerai pub- 
lic when they may expect measures of the kind to receive the attention 
of the city council and to be acted upon by it, and to afford an oppor- 
tunity for protest or hearing should such privilège be desired. The 
statute bas prescribed, therefore, that ail such business shall be trans- 
acted at a regular meeting of the council, and not at a spécial or an 
adjourned meeting. In the présent case the council met at a regular 
meeting, and, finding itself unable to complète or transact the business 
in hand, took a recess, so termed, until the next day, and in like mari- 
ner took another recess to another day, at which time the business in 
hand was completed, and the council adjourned. Now, it is claimed 
that thèse recess meetings were in reality adjourned meetings, and that 
the warrant is void as having been directed to issue at such a meeting. 
The business resulting in the issuance of such warrant was taken 
up at the regular meeting, and was brought before the council at each 
of the recess meetings until finally disposed of at the last meeting, so 
that the especial business was kept in hand until it was finally con- 
cluded, and it would seem that the purpose of the statute respecting 
notice to interested persons and the public was practically conserved. 

Technically speaking, "recess" probably applies to an intermission 
taken by a deliberative body from time to time during a day, and "ad- 
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journment" wHere taken over a day, or to some definite time în the 
future, or without day. But an adjournment from day to day does 
net bring the session to a close. It may terminate the meeting, but 
not the session. Adjoumments taken from day to day, or even to a 
day certain, do not interrupt the business of the session. It proceeds 
as of the same session. Roberts' Rules of Order. Gf course, to call 
a recess an adjournment or vice versa does not alter the fact. But in 
the case hère presented it was the intention and purpose of the city 
council to hold a continuons session, and hence it attempted to recess 
from day to day, while in reality it may be said it adjourned from day 
to day. However, giving its acts this significance, we are disposed to 
believe that adjournment from day to day, where impelled by the busi- 
ness in hand, is not inimical to the statute, and that such adjournments 
as made were lawful, as being within the spirit and intendment, if not 
the letter thereof. 

The judgment of the District Court will be affirmed. 



JORGENSEN v. TUOLTIMNE COTJNTT. CATi. 

TOIrcuit Court of Appeals, Nlnth Circuit. May 5, 1913.) 

No. 2,121. 

1. CONTBACTS (§147*) RtJLES OF CONSTEUCTIOW. 

It Is a cardinal rule for the interprétation of contracts thnt the court 
ehall put itself in tlie place of the contracting parties as nearly as may 
be, and look from their viewpoint In entering into the contractual rela- 
tions. 

FRd. Note.— For other cases, see Contracts, Cent. Dlg. §§ 730. 743 ; Dec. 
Dig. § 147.*] 

2. BBIDGIS (I 20*)— CONSTKUCnON — Contract. 

A contract for building a bridge for a county across a river In ac- 
cordance with plans and spécifications made part thereof, whlch called 
for piers at each end and in the center, provided that the footings of 
piers, abutments, and wing walla should be embedded in the bedrock, 
that "it is assumed that the bedrock on each side of the river will be 
found at a depth shownj on plans," and that, should It be found necessary 
to go to a greater depth to reach it, the work should be done by the con- 
tractors without additlonal expense t(\ the county. The plans showed the 
depth to bedrock both on the sides and in the center of the river. Held, 
that the contract could not be construed to require the contraetors at 
their own expense to sink the center pier 24 feet deeper than shown on 
the plans to reach bedrock, but must be held to assume, also, that bed- 
rock in the center was approximately in the position shown, and to pro- 
vide only for unlmportant variations. 

[Ed. Note.— For other cases, see Bridges, Cent. Dig. §§ 37-44, 46, 47; 
Dec. Dig. i 20;» Counties, Cent. Dig. § 197.] 

8, BEIDGES (§ 20*) — CONSTBUCTION — CONTEACT — LiABILITT TOB EXTEA WOEK 

— Califoenia Statute. 

ïhe contraetors by verbal direction of the county surveyor who rep- 
resented the county on the work sunk the center pier the additloual 24 
feet necessary to reach bedrock. Held, that while the same constituted 
extra work, for which they would ordinarily be entitled to recover on a 
quantum meruit, the county was not liable therefor under Pol. Code CaL 
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I 4073, whieli provides tliat no contract made by a coiinty for a bridge 
or (<tlier structure slinll be altered except by vote of two-tlilrds of tlie 
niembers of tlie board of supervisors, iior uuless the cbaiige shall be speci- 
tied lu writiug and the cost agreed upon. 

[Ed. Note. — For other cases, see Bridges, Cent. Dig. §§ 37-44, 46, 47; 
Dec. Dig. § 20 ;* Gounties, Cent. Dig. § li)7.J 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; W. C. Van Fleet, 
Judge. 

Action at law by J. C. Will Jorgensen against the County of Tuo- 
lumne, Cal. judgment for défendant, and plaintiff brings error. Af- 
firmed. 

Tbe i)laintiff, J. (.!. Will .Torgensen, and bis hrotUer, H. II. Will Jorgensen, 
under tbe lirui nanie of .Torgeuseu Bros., ctuistructed a reinforced concrète 
bridge across tbe Stanislaus river, under a contract with Tnolumne county. 
Cal. The river is the boundary between tlie couiities of Tuoluume and Cala- 
veias, aud tbus tbe bridge extends froju one coxmty into the other. In its 
construction Jorgensen Bros, were retiuired to sink for tbe center pier, in 
order to euibed it in bedrock, to a deptli of 24 feet beyond the stratum des- 
Ignated on tbe bridge plans as bedrock, and this action is for the extra labor 
perfornied aud nuiterials furiiisbed in excavating for said pier, and in the 
construction of tbe sauie for this depth and distance ; the auiount clainied 
therefor being .<Ï7.'.)56.C3. ïbe couiplaint is in tvvo counts. ïhe first is for 
labor performed aud niaterlalg furuished the défendant at its spécial instance 
and request ; and the second is based npon a supposed warranty on the part 
of the défendant tbat bedrock would be found as indicated and represeuted 
upon its plans and^ drawings of tbe bridge to be constructed ; tbe said Jorgen- 
sen Bros, havnig bld npon the work and entered into tbe contract in reliance 
upon such plans and drawings. The contract was let Septeniber 8, 1008, and 
tbe work of construction was to be completed by May 1, 1909. The addl- 
tional excavation of 24 feet was dc.ne in tinie extending froni October 25 to 
Deeember 17, 1908. The nnxing of ihe concrète and placing it in the pier up 
to tbe point wlierc bedrock is repre, >nted on the plans to exist was completed 
by the 21st or 22d day of Deceui. er, 1908. ïhe bridge was completed and 
ready for dellvery on or about the Ist of February, 1910, and was acceî)ted by 
the county near the same time — H. H. Will Jorgensen says l'ebruary 9th. 
Ou February 4, 1910, Jorgensen P.ros. filed and presented to the board of 
supervisors of Tuolnnme county their claim for extra labor and materials 
furnished in the construction of that part of the pier extending below bed- 
rock as shown on tbe plans, aud the claim was re,iected on February 23d. 
The action was instituied Jlarch 29, 1910. The answer dénies liability, and 
avers that the daim was not i reseuted to the board of supervisors within 
one year aft.er it accrued, with other iiiatters. Before the commencement of 
the action, II. H. Will Jorgensen duly assigned bis interest in the claim to 
J. C. Will Jorgensen. The trial being before a .lury, a nonsuit was granted 
at tbe instance of tbe défendant, and the cause is hère upon writ of error 
from the .iudgment accordingly reudered. 

The record shows that the board of supervisors regularly advertised for 
bids for the construction of the bridge, and tbat in pursuance thereof Jorgen- 
sen Bros, bid for the contract, which was regularly let to theui. ïhe stlpu- 
lated considération for construction was $16,775, and $4 per cubic yard 
for stone retalning wall and 35 cents per cubic yard for any flll required. 
Seventy-flve per cent, of one-half the contract price was made payable when 
one-balf of the work was completed, bvj not earlier than Deeember 7, 1908, 
the remainder to become due when the bridge was completed and accepted 
by the board of supervisors, but not earlier than the first Monday In May, 
1909. It Is further provided "that the plans and spécifications flled with the 
county elerk shall constltute a part of this contract, and that said construc- 
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tlon, érection, and work shall be done and completed in a good and workman- 
llke manner, according to sald plans and spécifications," and "that said party 
of the first part or their regularly appointed agent or superintendent shall at 
ail tlmes durlng the progress of said work, hâve free access thereto, and be 
allowed to examine the same, and ail materials intended to be used in said 
structure, and if the same or any part thereof, shall not be in accordanee with 
sald plans and spécifications, it shall reject and refuse to accept such dé- 
tective work or materials, provided that such rejectlon of work and ma- 
terials shall be made before their use." 

The spécifications provide, in so far as necessary to an elucidation of the 
issues presented by the présent eontroversy, as follows: 

"ïhe exact location of this bridge shall coufonn with the surrouudlng 
conditions as shown by the aceompanyiug map, plans, section and profile, 
which are ail made a part hereof. 

"The height shall conform to the oflicial grade of the proposed fllls as 
shown in the aceompanyiug profile. 

"The dimensions of this reinforeed bridge shall be as shown on plans ac- 
companying this spécification. It shall be constructed to support with safety, 
at least a live load of twenty tons concentrated on any sixteen square feet 
of deck. 

"ïhe approaches at either end of the concrète bridge will consist of an 
earth and stone fill of lengths as shown on the profile plan and shall be bid 
on at a price per cubic yard. Contractors are requested to view the proposed 
work on the ground and judge of its nature and character before presenting 
bids. 

"Foundations are to be constructed substantially as shown on plans. The 
footings of piers, abutments and wing walls will be thoroughly embedded in 
the bedrock. It is assumed that the bedroek on each side of the river will be 
found at a depth shown on plans. Should it be determlned that it is neces- 
sary to go to a greater depth than this to reach bedrock, this work shall be 
done by ,the contractor withont additional expeuse to either eounty. In any 
event, the contractor is to do ail necessary excavation. * * « 

"Any drawings or plans that niay be llsted in thèse spécifications shall, 
together with the spécifications, be regarded as forming a part of the con- 
tract. Anything mentioned in the spécifications and not shown on the draw- 
ings, or shown on the drawings and not mentioned In the spécifications must 
be done as though shown or mentioned in both. 

"Thèse spécifications and the accouipanying map, plans, and profile are 
intended to co-operate and explain each other and to provide a complète 
structure. 

"Ali materials and workœanship shall be the best of their several kinds 
and ail be under the supervision and to the satisfaction of the board of 
supervisors of each conut.v and the engineer In charge of the work. 

"During the absence of the contracter from the work, his foreman or a 
designated agent shall be held to represent him. Instructions given by the 
authorized engineer to the eontractor's foreman shall be considered as having 
been given to the contractor himself. * » * 

"Should the contractor fail to complète this bridge in the time speciUed in 
the contract hereinafter mentioned, the public may use any portion of the 
bridge, but such use shall not constitute an acceptance thereof." 

ïhe plans show two piers to be constructed at one end of the bridge, one 
in the center, and one at the other end. They also show a profile indicating 
bedrock at the foot of the piers at one eud of the bridge and in the center, 
and in which tliey are to be securely embedded. As to the center pier they 
show also the distance from the spring iine of the arch to bedrock to be 2T 
feet 6 inches. 

J. C. Will Jorgensen testifies: "Before presenting my bid to the eounty of 
Tuolumne, on behalf of Jorgensen Bros., I visited the ground in accordanee 
with the direction in the spécifications and found that it compared pretty 
fairly with the nature of the ground, the conformation of the ground, the 
présence of bedrock, as compared with the sheet marked 'Plan of proposed 
Bridge,' and it gave me the impression that the profile I received was made 
according to the natural conditions." On cross-examination he stated that 



JOBGENSEN V. TUOLUMNE COUNTY, CAL. 615 

accoiding to his cxainiimtion he imagined or concluded that the profile show- 
ed the bedrock ail i-ight, and that he made no examinatlon to get down to 
bedrock — "could not very vvell do It." 

JI. II. Will Jorgfiiisen testifled that N. J. Pickie, county surveyor of Tuol- 
nmue coimty, was the agent and suiierintendent for the county, havlng charge 
and supervision over the construction of the bridge, and was présent while 
the work of excavating was going on ; that a week or two after they reached 
tlie point %yhere bedrock is designated on the plans witness had a conversa- 
tion with him, and "he said we had to get to bedrock to get a solid founda- 
tion," and reqiiested them to go down to bedrock. 

F. J. Solinsky, Paul C. Morf, and Frank R. Wehe, ail of San Fran- 
cisco, Cal., for plaintifï in error. 

J. C. Campbell and Walter Shelton, both of San Francisco, Cal., and 
Rowan Hardin, of Sonora, Cal., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
Predicated upon this record, counsel for défendant urge that the con- 
tract entered into between Jorgensen Bros, and the county was single, 
entire, and indivisible, and that thereby the contractors engaged to go 
down to bedrock with the piers at whatsoever distance it might be 
found ; while, on the other hand, counsel for plaintiff insist that the 
work of extending the center pier below the profile delineation marked 
"bedrock" was extra service rendered the county, for which the plain- 
tifï should recover, on quantum meruit, for labor performed and ma- 
terials furnished at the instance and request of the défendant, or upon 
the warranty of the défendant as to the position of the bedrock and a 
breach thereof in that bedrock was not found at the depth represented, 
and for fraud and deceit. 

[ 1 ] As to which of thèse contentions is sound dépends upon a prop- 
er construction of the contract. One of the cardinal rules for the in- 
terprétation of contracts is that the court shall put itself in the place 
of the contracting parties as nearly as may be, and look from their 
viewpoint in entering into the contractual relations. From such a 
viewpoint the court will observe the situation of the parties, the facts 
and circumstances which surrounded them and attended their consid- 
érations, and necessarily infiuenced them in concluding the contract, 
and in this way it will be the better enabled to discover and give efïect 
to the true meaning, intention, and purpose of the parties, which is the 
real purpose of interprétation. Accumulator Co. v. Dubuque St. Ry. 
Co., 64 Fed. 70, 74, 12 C. C. A. 37; Sait Lake City v. Smith, 104 Fed. 
457, 462, 43 C. C. A. 637. 

[2] The plans and spécifications for the construction of the bridge 
are expressly made a part of the contract, and it is further stipulated 
that anything mentioned in the spécifications and not shown on the 
drawings, and vice versa, must be done as though shown or mentioned 
in both. So that clearly the plans and spécifications, and every part 
of them, must be read into and constitute a part of the contract. The 
plans show by profile and delineation the position and location of bed- 
rock, and it is provided that "the footings of piers, abutments, and 
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wing walls will be thoroughly embedded in the bedrock." It is f ur- 
ther provided that the location of the bridge shall conform with the 
surrounding conditions as shown by the accompanying map, plans, 
section, and profile, which are ail made a part of the spécifications. 
With thèse charts and plans, the contractors were requested to view 
the proposed work on the ground, which they did, and from observa- 
tions there made they concluded, as they say, that bedrock existed 
about as delineated by the profile, but without drilling or making fur- 
ther independent investigation for themselves as to whether bedrock 
in reality existed as represented. The bedrock, or outcroppings of the 
same, was visible on each side of the river, but not, of course, where 
the center pier was to be located, as there was considérable depth of 
water in the stream at the time. 

Under the, spécifications "it is assumed that the bedrock on each side 
of the river will be found at a depth shown on plans." In the same 
relation it is further stipulated that, "should it be determined that it is 
necessary to go to a greater depth than this to, reach bedrock, this 
work shall be donc by the contracter without additional expansé to ei- 
ther Gounty." And immediately following this cornes the stipulation: 
"In any event, the contractor is to do ail necessary excavation," 

From the context it would seem that the stipulation reciuiring the 
contractor to go to a greater depth to reach bedrock if it were deter- 
mined to be necessary relates to the piers, abutments, and wing walls 
on each side of the river, and not to the center pier. The stipulation 
that "in any event tlie contractor is to do ail necessary excavation" 
may hâve a broader signification ; but, whether it does or not, it does 
not vitally affect the interprétation of the contract. From the fact that 
évidence of the position of the bedrock was discernible on the sides of 
the river, it was assumed that bedrock would be found at the depth 
as shown on the plans — that is, approximately — and, if it should be 
necessary to go to a greater depth for thoroughly embedding the piers, 
abutments, and wing walls upon each side of the river, then that the 
contractors should do that at their expense, and do ail necessary exca- 
vation for the purpose. No assumption is expressly indulged as to the 
présence of bedrock in the bed of the stream as indicated by the chart 
or map. The foundation of the center pier, like the rest, however, 
was to be embedded in bedrock. Now, either it was assumed that the 
bedrock existed as it relates to this pier as shown on the map, or the 
spécifications constituted a trap calculated to deceive the unwary con- 
tractor and induce him to believe that the county was aware of the 
^pproximate présence of the bedrock under the bed of the river as 
indicated, as they were aware of the approximate location of the strata 
upon the sides. Otherwise, why dénote upon the map the présence of 
bedrock at the spécifie depth indicated ? As a fact, the county made 
no drillings in the bed of the stream, or other efl^ort to ascertain or dé- 
termine the real or exact depth to bedrock, and therefore if dealing in 
good faith, which we must accord to its action, it through its engineer 
and draughtsmen did in reality assume that bedrock existed under the 
bed of the stream 27 feet 6 inches below the spring line of the arch of 
the bridge, as denoted on the map; that is to say, that it existed ap- 
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proximately at the depth so denoted, not to be exact, but in tbat neigh- 
borhood, and the negotiations were consummated upon that basis. 
Snch was undoubtedly the design and purpose of the county, if we at- 
tribute to it, as we should, just and fair motives in dealing with pro- 
))osed bidders and contractors, believing that bedrock would be found 
approximately as represented. So that the obhgation of the contrac- 
tors to go to bedrock as it pertains to the center pier is not différent 
from their obhgation with référence to the footings of the piers, abut- 
ments, and wing walls upon each side of the river. In légal effect, 
therefore, the représentation on the map as to the présence and loca- 
tion of bedrock at the center pier was intended and designed to dénote 
approximately its true location ; and, considering such représentation 
to be an approximation, the contractors consented and obligated them- 
selves to go to a greater depth if found to be necessary to obtain se- 
cure footing in bedrock. As illustrative of this interprétation, see Sait 
Lake City v. Smith, supra, and Cook County v. Harms, 108 111. 151, 
158. _ ' _ 

We cannot agrée with counsel that, because it is expressly stip- 
ulated that it is assumed that the bedrock on each side of the river will 
be found at a depth as shovvn on the plans, the contract should be 
construed as though nothing was assumed as to the position of bed- 
rock in the bed of the stream, and that, therefore, the contractors took 
their chance as to its real position, and bound themselves to go to any 
depth to find it, The maxim "Expressio unius est exclusio alterius" 
can hâve no application in such a case. Thorn v. Mayor, L,. R. 1 App. 
Cas. 120. 

The case of Stuart v. Cambridge, 125 Mass. 102, and other cases 
cited of that character, cannot apply hère. In that case there was 
a positive stipulation that the contracter was to commence with the 
basement walls 14 inches below the basement floor "and as much 
deeper as necessary to guarantee a firm and solid foundation," and 
it was held that by the stipulation the contracter bound himself to do 
ail the work necessary to secure a solid foundation, although it ex- 
tended below a distance of 14 inches below the basement floor. 

In the case at bar, as we construe the contract, viewed in the light 
of the attending circumstances and conditions existing at the time of 
its exécution, there is no such positive or express undertaking requir- 
ing the contractors to go to bedrock, at ail events, at their own ex- 
pense, to secure a footing for the center pier. Nor do we think that 
the représentations made by the map constituted a warranty on the 
part of the county as to the position and locality of bedrock. We 
think, as we hâve indicated, that the parties assumed that bedrock 
existed as delineated, and that it was tacitly understood that the de- 
lineation was approximately correct, and it was in that view that the 
minds of the parties met. Within the terms of the contract, therefore, 
Jorgensen Bros, were not required to sink and construct an additional 
24 feet of the center pier to bedrock as it was found to exist. 

[3] N. J. Pickle, the county surveyor of Tuolumne county, was the 
county's superintendent of the work, having supervision over the con- 
struction of the bridge, and, according to the testimony of H. H. Will 
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Jorgensen, lie requested and directed him (Jorgensen) to continue ail 
excavations to bedrock, saying in effect that they had to get to bed- 
rock to get a solid foundation. Ordinarily this might well be con- 
strued to be a request to continue the work beyond the requirements 
of the contract, for which an action would lie as upon quantum meruit 
for the reasonable value of the extra services performed. It is sug- 
gested that a contract could not be so implied as it pertains to coun- 
ties; they not being municipalities in the sensé that tovvns and cities 
are regarded. But, however this may be, it is further urged that sec- 
tion 4073 of the California Political Code is restrictive of counties 
becoming so bound. The section reads: 

"Whenever the board of supervisors sliall enter iuto a contract for the 
érection, construction, altération, or repalr of any public building, bridge, 
or other structure, such contract shall not be aUered oi' chauged in any nian- 
ner, unless they shall, by a vote of two thlrds of their number, and witli the 
consent of the contractor, flrst so order. And, whenever any such change or 
altération is so ordered, the partlcular change or altération shall be specified, 
in writiug, and the cost thereof agreed upon betv.'een the board and the con- 
tractor. In no case shall the board pay or becouie liable to pay for any 
extra work done on, or extra material furnlshed for, such building or struc- 
ture." 

This statute, it seems to us, was designed to cover just such a case 
as is hère presented. The work done in sinking and constructing the 
center pier to bedrock, a distance of 24 feet below the point as des- 
ignated on the map, should be regarded as extra work, but for that 
work the board of supervisors would not become liable except in the 
manner prescribed in the section. The statute, we think, is preclusive 
of the county's liability in the présent case. 

This conclusion renders it unnecessary to consider the défense that 
the cause was not instituted in time. 

A word as to the alleged warranty as insisted upon by plaintifl'. 
The theory of a warranty présupposes that under the terms of the 
contract the contractors engaged to go to bedrock at whatsoever depth 
it might be found; but in our interprétation of the contract the parties 
entered into it upon the assumption that the map showed approxi- 
mately the location of bedrock, and the contractors' obligation in con- 
structing the piers is to be measured accordingly. What was donc by 
the contractors bej^ond this obligation was extra, and bej'ond the re- 
quirements of the contract, and not in pursuance of it. 

The judgment of the District Court should be affirmed. 



PACIFIC STATE BANK v. COATS. 

In ru RAYMOND BOX COMPANY et al. 

(Circuit Court of Appeals, Nluth Circuit. May 21, 1913.) 

No. 2,19:i 

1. Corporations (§ 1.'>.2*) — Wbittex Instrumemts — Kxecutios — Autuori/.a- 

ÏION — PliESUMFTIONS. 

When an instrument is proved to hâve been sigued by corporate officers 
and the corporate seal is attached, the courts wlU assume that the seal 

•For other cases see aame topic & § ndmber In Dec. & Am. Digs, 190Î to date, & Rep'r Indexes 



PACIFIC STATE BANK V. COATS 619 

was fixed by proper authorlty, and that the exécution of the Instrument 
was duly authorized. 

[Ed. Note.^For other cases, see Corporations, Cent. Dig. §S 1717, 1718, 
1724, 1726-1735, 1737, 1743, 1762 ; Dec. Dig. § 432.*] 

2. COKPORATIONS (§ 399*) ACTS OF COEPOBATB OFFICEBS AuTHOBITT. 

Persons dealing with corporate agencies may rely on the apparent 
authorlty of those in charge of the corporate business, and for acts done 
frithin the scope of that authorlty the corporation is bound, 

[Ed, Note. — For other cases, see Corporations, Cent. Dig. §§ 1588, 1602- 
1610; Dec. Dig. § 399.*] 

3. COKPOEATIONS (§ 425*) ÀOTS OF OfFICEKS— RATIFICATION ESTOPPEL. 

Where money is received and used for the beneflt of a corporation by 
its executive officers, who are also its trustées, the corporation ratifies the 
eontract under which the money is paid, and is estopped to deny the 
authorlty of its officers to make; it. 

[Ed. Not«.— For other cases, see Corporations, Cent. Dig. §§ 1697-1701, 
1705; Dec. Dig. § 425.*] 

4. Corporations (| 398*) — Offickbs — Execution of Moktgage — Authobity. 

Where the président and secretary of a corporation vvere not only its 
sole trustées, but also its sole stockholders, a mortgage of the corpora- 
tion's property to secure a loan of money used for the corporation's ben- 
eflt, executed by them and to which they attached a corporate seal, was 
not invalld because they did not convene as a board of trustées, and 
résolve that they be authorized as officers to mortgage the corporation's 
property. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1592-1594 ; 
Dec. Dig. § 398.*] 

5. COBPOEATIONS (§ 293*) OfFICEBS QUAUnCATIONS. 

Where the président of a corporation retalned the voting power repre- 
sented by stock standing in his name which he had contracted to sell, he 
would be deemed the holder of the stock so far as it was necessary to 
qualify hlm to partlclpate in the management of the business afïairs of 
the Company. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 1258-1262 ; 
Dec. Dig. § 293.*] 

6. Bankbuptcy (§ 185*) — ^Rights of Trustée — Validitt of Mobtgage. 

Under Bankr. Act July 1, 1898, c. 541, § 47, cl. 2, subd. "a," 30 Stat. 
557 (U. S. Comp. St. 1901, p. 3438), as amended by Act June 25, 1910, c. 
412, i 8, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1500), glvlng to 
trustées in bankruptcy as to ail property in the custody or coming into 
the custody of the bankruptcy court ail rlghts of lien creditors and as 
to ail property not in the bankruptcy court, the rlghts of a judgment 
créditer holding an exécution duly returned unsatlsfled, the trustée of 
a bankrupt corporation had capacity to contest the validlty of a mort- 
gage covering the corporation's real and personal property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 234, 235, 273 ; 
Dec. Dig. i 185.*] 

7. Bankbuptcy (§ 184*) — Mobtgages — ^Validitt — Record. 

Under Ballinger's Ann. Codes & St. § 4558, making a mortgage of Per- 
sonal property vold agalnst creditors unless recorded, a mortgage of both 
real and Personal property belonging to a corporation, though flled and 
recorded as a real estate mortgage, was vold as' to creditors in so far 
as It purported to créa te a lien on personal property as agalnst the cor- 
poration's trustée in bankruptcy, where not recorded in the proper 
county auditor's office as a chattel mortgage. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S§ 275-277; 
Dec. Dig. § 184.*] 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. BANKHUrTCY C§ 172*) — •MORTGAGES — Defective Rkcord — LlEN. 

Since under Ballinger's Ann. Codes & St. p§ 4535, 4536, pi-oridliig for 
the exécution and recording of real estate inortsages, au miacknowledged 
mortsage is sufflcieut to create an équitable lien on the spécifie i)i-op- 
erty mortgaged as security for tlie paynient of tlie debt, and au attach- 
ment, .l'udgnient, or exécution lien créditer of the niortgage acquires no 
rights in tlie property except on the interest which the niortgagor niay 
hâve at the tirae tlie lien attaches, which is ail the niortgagor's trnste(> 
in baukruptcy can acquire as provided by Bankr. Act July 1, 1898, c. 541, S 
47, cl. 2, subd. "a," ,30 Stat. 5,^7 (U. S. Couip. St. 1001. p. 343S), as auiended 
June 25, 1910, c. 412, § 8 (U. S. Comp. St. Supp. ]!)11, p. 1500), defectively 
ackuowledged luortgage of a corporatlon's real property haviug been 
recorded in the ])roper audltor's ofHce was valid as agaiust the corpora- 
tion'» trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent, Dlg. | 220; Dec. 
Dig. § 172,*] 

Appeal from District Court of the United States for the Western 
Division of the Western District of Washington. 

Claim by the Pacific State Bank against A. S. Coats, as trustée in 
banltruptcy of the Raymond Box Company, bankrupt, From a judg- 
ment of the District Court disallowing the claim, claimant appeals. 
Modified and affirmed, 

H, W. B. Hewen, of South Bend, Wash,, Maurice A, Langhorne 
and Elmer M, Hayden, both of Tacoma, Wash., for appellant. 

Charles E, Miller, of South Bend, Wash., for A. S. Coats, John 
T. Welsh, of South Bend, Wash., and Martin C, Welsh, of Raymond, 
Wash., for appellees answering creditors. 

Before GILBERT and MORROW, Circuit Judges, and WOEVER- 
TON, District Judge. 

WOLVERTON, District Judge, A, S, Coats is trustée in bank- 
ruptcy of the Raymond Box Company, a corporation. On December 
2, 1910, the Company executed and delivered to appellant, the Pacific 
State Bank, a note for the sum of $23,400 and a mortgage to secure 
its payment upon certain real and personal property of the bankrupt. 
The bank in due time filed its claim vvith the trustée, asserting préfér- 
ence over the gênerai creditors as to such property by reason of its 
mortgage. Objections having been interposed to the validity of the 
mortgage on account of alleged irregularities attending its exécution, 
acknowledgment, and recording, the cause was submitted to the Dis- 
trict Court for its détermination, and, the décision being adverse to 
the bank, it has appealed to this court. 

Three questions hâve been urged for décision. The first relates to 
the authority of the ofiîcers of the Raymond Box Company to exécute 
the mortgage ; the second to the right of the trustée, in his capacity as 
such, to insist upon the invalidity of the mortgage, if invalid ; and the 
third to the regularity of the acknowledgment of the mortgage, and 
as to the personal property the regularity of its recording. The mort- 
gage is signed as f ollows : "Raymond Box Company. By J. A. Heath, 
Président. Attest : Miles H. Leach, Secretary" and has the corporate 
seal attached. It purports to hâve been executed "with the authority 

*For other cases see same topic & § numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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of the Board of Trustées" ; but it is objected that the board ôf trus- 
tées did not, by resolution or otherwise, specifically direct the exécution 
of such instrument, nor did the board by any act upon its part as a 
board delegate to such oiificers the requisite authority therefor. For 
this reason, it is urged that the mortgage vvas executed without the 
requisite power on the part of the président and secretary, and hence 
that it is a nulHty and void. Upon the other hand, it is insisted that 
the président and secretary, according to the record of the company, 
are its only stockholders, and, being the only trustées of the concern, 
might regularly exécute the mortgage, although not specificaUy di- 
rected and empowered to do so by resolution or other authority of the 
trustées acting together as a board. 

[ 1 ] Three principles apply hère, and will aid in the solution of the 
problem. When an instrument is proven to bave been signed by cor- 
porate officers and the corporate seal is attached, the courts will as- 
sume that the seal was affixed by proper authority, and that the exé- 
cution was duly authorized. Such exécution and attachment of the 
corporate seal is at least prima facie the act of the corporation. 
Thompson on Corporations, §§ 1893, 1928; Milton v. Crawford, 65 
Wash. 145, 152, 118 Pac. 32. 

[2] "Persons dealing with corporate agencies hâve a right to rely 
upon the apparent authority of those in charge of the corporate busi- 
ness, and for acts done within the scope of that authority the corpora- 
tion is bound." Parker v. Hill, 68 Wash. 134, 146, 122 Pac. 618, 623. 

[3] And, where money is received and used for the benefit of a cor- 
poration by its executive officers who are also its trustées, the corpo- 
ration ratifies the contract under which the money was paid, and it is 
estopped to deny the authority of its agents to make the same. Kir- 
win V. Washington Match. Co., 37 Wash. 285, 79 Pac. 928. 

[4] In the case at bar we hâve the président and secretary, who are 
not only the sole trustées of the corporation, but its sole stockholders, 
receiving money to the use and benefit of the corporation, and execut- 
ing a mortgage on the company's property to secure the payment there- 
of ; and they attach the corporate seal. To what other source could 
one look for corporate power to do the thing that was done? And 
then we hâve the apparent authority and the ratification. Can it be 
that this instrument is void, and will be so declared by a court of jus- 
tice, because thèse two stockholders, ofiicers, and trustées did not con- 
vene in board meeting, and solemnly déclare and résolve that they, as 
officers, be authorized to exécute the instrument given to secure mon- 
eys that such officers received to the use and benefit of the corpora- 
tion? It could hardly seem so. In such a case the act of meeting 
together and authorizing themselves to do the thing we call executing 
the mortgage becomes a mère formality which the law does well to 
disregard, and the mortgage ought not to, and will not be, held to be 
a nullity because of the omission of the formality. 

[5] There is a question made as to whether Heath was the owner 
of any stock in the Box Company, which is based upon the fact that 
he at one time agreed to sell an undivided half interest in 40 shares, 
and thereafter breached his contract. But it appears that Heath re- 
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tained the voting power respecting the stock, and must be deemed to 
hâve been the holder so far as the management of the business affairs 
of the Company is concerned. 

[6] Is the trustée in bankruptcy in a position to controvert the va- 
lidity of the mortgage either as a real or chattel mdrtgage? It is in- 
sisted on the part of the bank that, because the trustée represents only 
creditors who became such after the date of giving the mortgage, he 
cannot question the vahdity of such mortgage. The bankruptcy stat- 
ute provides that : 

"Such trustées, as to ail property in the custody or coming Into tlie cnstody 
of the bankruptcy court, shall be deemed vested with ail the rights, remédies, 
and powers of a créditer holding a lien by légal or eriuitable proceedings 
thereon; and also, as to ail property not in the custody of the bankruirtcy 
court, shall be deemed vested with ail the rights, remédies, and powers of a 
judgment créditer holding an exécution duly returned uusatisfled." 

This is an amendment to section 47, cl. 2, sub. "a," adopted June 25. 
1910, ch. 412, § 8, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 
1500). It is the purpose of this amendment to vest in the trustée for 
the interest of ail creditors the potential rights of creditors possessing 
or holding liens upon the property coming into his custody by légal 
or équitable proceedings. The trustée no longer stands in the shoes 
merely of the bankrupt, with the limited rights of the bankrupt to at- 
tack unrecorded liens which may be valid and unimpeachable by such 
bankrupt ; but the amendment by opération of law vests in him a lien 
équivalent to such as would be acquired by légal or équitable proceed- 
ings upon the property coming into his custody by virtue of the bank- 
ruptcy proceedings. "The class of cases, unprovided for by the orig- 
inal act, and intended to be reached by the amendment," says Mr. Col- 
lier in his work on Bankruptcy (9th Ed.) p. 659, "was that in which 
no creditors had acquired liens by légal or équitable proceedings and 
to vest in the trustée for the interest of ail creditors the potential 
rights of creditors potential with such liens." "This provision of the 
Bankruptcy Act," says Witner, Judge, in Re Hartdagen (D. C.) 189 
Fed. 546, 549, 26 Am. Bankr. Rep. 532, 535, "puts the trustée, in so 
far as the assets of the estate are concerned, in the position of a lien 
creditor," distinguishing the case of York Mfg. Co. v. Cassell, 201 U. 
S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, and others of its character, 
which it is thought inspired the amendment. Mr. Collier is further 
of the view that : 

"The purpose of Congress was to embrace witbin thèse words every class 
of creditors with liens by légal or équitable proceedings favored by the 
varying registration laws of eaeh of the states." Collier on Bankruptcy, 
p. 660. 

See, also. In re Calhoun Supply Co. (D. C.) 189 Fed. 537, 26 Am. 
Bankr. Rep. 528; In re Franklin Lumber Co. (D. C.) 187 Fed. 281 ; 
In re Williamsburg Knitting Mill (D. C.) 190 Fed. 871, 27 Am. Bankr. 
Rep. 178; In re Bazemore (D. C.) 189 Fed. 236. 

The acknowledgment of the mortgage is in the following language: 

"Be it remembered that on this 2d day of December, 1910, before me, the 
undersigned, a notary public in and for the state of Washington, persona.lly 
appeared the within named J. A. Heath and Miles H. Leach, each to me well 
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known to be the Identical persons above named and whose names are sub- 
scribed to the within and foregoing Instrument, the said J. A. Heath, as 
président, and the said Miles H. Leaeh, as secretary of sald corporation, and 
the said J. A. Heath acknowledged to me then and there that he as prési- 
dent of said corporation had afflxed said name together with hls own name, 
freely and voluntarily as his free act and deed and the free act and deed of 
said corporation ; and the said Miles H. Leach also then and there acknowl- 
edged to me that he as secretary of said corporation had signed the above 
instnimeut as secretary of sald corporation by his free and voluntary act 
and deed and the free and voluntary act and deed of the said corporation." 

Attached to the mortgage is the affidavit of J. A. Heath and Miles 
H. Leach, which reads: 

"We, J. A. Heath and Miles H. Leaeh, président and secretary respec- 
tively of the Raymond Box Company, a corporation, the above-named mort- 
gagor, after being duly sworn on oath, say that the foregoing mortgage Is 
made in good faith and without any désire to hinder, delay or def raud cred- 
itors." 

The mortgage was duly filed in the county auditor's office, and re- 
corded in mortgage records, but not in the records kept for recording 
chattel mortgages. 

It is urged by the trustée that the mortgage is void for the reasons 
that the certificate of acknovvledgment does not show that the persons 
executing it were known to the notary to be the officers of the corpo- 
ration, that such officers were sworn and on oath stated that they were 
authorized to exécute the same, or that the seal affixed is the corpo- 
rate seal of the company. It is further insisted that the mortgage is 
void as a chattel mortgage because not recorded as such in the audi- 
tor's office, 

[7] Let us first consider the validity of the mortgage as a chattel 
mortgage, in so far as the trustée may be affected thereby. Under the 
laws of the state of Washington, a mortgage of chattels must be re- 
corded in the office of the county auditor of the county in which the 
mortgaged property is situated, in a book kept exclusively for that 
purpose. Section 4559, Ballinger's Ann. Codes and Stats. of Wash- 
ington. By the previous section it is provided: 

"A mortage of Personal property is void as against creditors of the mort- 
gagor or subséquent purchaser, and incumbrances of the property for value 
and in good faith, unless it is accompanied by the affidavit of the mortgagor 
that it is made in good faith, and without any design to hinder, delay, or 
defraud creditors, and it is acknowledged and recorded in the same manner 
as is required by law In conveyance of real property." 

And it has been held by the Suprême Court of the state that a chat- 
tel mortgage, although duly acknowledged as a real estate mortgage, 
which is filed and recorded in the records of real estate mortgages 
only, and not in a book kept exclusively for the purpose of recording 
chattel mortgages in the county auditor's office, is not eflEective to im- 
part notice to third persons, and the fact of the recording in the real 
estate record of mortgages is insufficient as a recording of the mort- 
gage. Dunsmuir v. Port Angeles Gas, Water, Electric L,. & P. Co., 
24 Wash. 104, 63 Pac. 1095, 1098. 

That court has also construed section 4558 to mean practically what 
its language imports, namely, that a personal property mortgage un- 
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recorded is void against ail çreditors of the mortgagor, whether prior 
or subséquent, and especially the latter. In Willamette Casket Co. v. 
Cross Undertaking Ce, 12 Wash. 190, 194, 40 Pac. 729, 730, the 
court said ; 

"The laiigua.ïe of the statute and thèse anthorlties satlt^fy lis that it was 
the intention of the Législature to give no préférence to a cliattel niortgasee 
over the clalms ot çreditors who sliould beconie such after its exécution, iin- 
less it was recorded within a reasouable time after its exécution, and tliat 
the mortgage in question was not recorded witliin such reasouable tlme." 

And it was held in that case that the çreditors who became such sub- 
séquent to the exécution and filing of the chattel mortgage were enti- 
tled to a superior right over the mortgage. This décision was f ollowed 
in a subséquent case, namely, Manhattan Trust Co. v, Seattle Coal & 
Iron Co,, 16 Wash, 499, 48 Pac, 333, 7i7 , wherein it was held in effect 
that the mortgage unrecorded was void as to subséquent çreditors. 
The case of Roy & Co. v. vScott, Hartley & Co., 11 Wash. 399, 39 Pac. 
679, is not in accord with thèse décisions as it respects the construc- 
tion of the statute, but thèse being the later will prevail. So that un- 
dcr the authorities hère cited, and by which we are controlled as they 
construe the laws of Washington, the mortgage in the présent case as 
a chattel mortgage must be held to be void as against the trustée, be- 
cause it was not regularly recorded as a chattel mortgage in a book 
kept exclusively for that purpose in the auditor's office. This upon 
the spécifie language of the statute rendering the mortgage void as to 
çreditors of the mortgagor. 

[8] As it pertains to the regularity of the acknowledgment of the 
document as a real estate mortgage, we hâve concluded it may well be 
conceded to be irregular, and yet it must be held that the mortgage is 
good as against the trustée in bankruptcy, and constitutes a superior 
lien to the demand of such trustée, under the holding of the Suprême 
Court of the state of Washington, read in connection with section 47a, 
sub. 2, of the Bankruptcy Act. It seems to be settled law in the state 
that an unacknowledged deed is good as between the parties thereto, 
and convevs at least the équitable title to the real property involved. 
Matson v. Johnson, 48 Wash. 256, 258, 93 Pac. 324, 125 Am. St. Rep- 
924. See, also, Carson v. Thompson, 10 Wash. 295, 38 Pac. 1116, and 
Bloomingdale v. Weil, 29 Wash. 611, at page 634, 70 Pac. 94, at page 
102. In the latter case, the court says : 

"The fact that an instrument is defeetively acknowl(>d,aod. or that the cer- 
tiflcate of acknowledgment is defeetively certified, will not alïect its operative 
force, at least iu equity, as against the grautor or one who is not a bona 
flde purohaser." 

An unacknowledged mortgage or one defeetively acknowledged 
must needs stand in the same category as an unacknowledged deed, 
and would consequently be good as between the parties, At least it 
would operate to create an équitable lien upon the spécifie property as 
security for the payment of the demand sought to be secured. The 
statute of Washington provides that : 

"Ail deeds, niortgages, and assignments of mortgages, shall be recorded in 
the office of the county auditor of the county where the land is situated, and 
shall be valid as against bona fide purchasers from the date of their filing 
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for record in said office ; and when so filed shall be notice to ail the world." 
Section 4535, Ballinger's Ann. Codes & Stats. of Washington. 

Section 4536 further provides: 

"Every instrument in writins purporting to convçy or encnmber real prop- 
erty, whloh bas been recorded in the proper auditor's otiice, althongb such in- 
strument may not bave been executed and ackiiowledsed in aceordanee with 
the law In force at the time of its exécution, shall impart the same notice to 
thlrd iiersons, from the date of recording, as if the instrument had been ex- 
ecuted, aeknowledged, and recorded in aceordanee with the la\ys regulating 
the exécution, acknowledguieut, and recording of such instrument then in 
force." 

So it would seem that a deed or mortgage, even though defectively 
aeknowledged, if recorded in the proper auditor's office, will impart 
the same notice to third persons from the date of recording as if the 
instrument had been regularly executed and aeknowledged under the 
laws then in force. 

It is not entirely elear whether this latter section was intended as a 
curative statute or not, but it has been uniformly held by the Suprême 
Court of the state that a judgment créditer is not a bona fîde purchas- 
er, and that the lien of the judgment binds only the interest that the 
judgment debtor actually has in the real estate. The question was 
elaboratelv discussed, and so concluded in Dawson v. McCarty, 21 
Wash. 314, 57 Pac. 816, 75 Am. St. Rep. 841. That was a case where 
a judgment was duly rendered subséquent to the due exécution of a 
mortgage but prior to its recordation, and it was held that the lien of 
the mortgage was superior in right to the judgment. The learned 
judge rendering the opinion quotes from Pomeroy's Equity Jurispru- 
dence, § 721, as follows: 

"ïhe doctrine is certaiuly established as part of the equity jurisprudence, 
:tud rests upon the solid hasis of principle that prior équitable Interests in 
rem, including équitable liens uyon spécifie parcels of land. hâve priority 
of right over the gênerai statutory lien of subse(nient docketed judgments, 
although the latter is légal in its nvture. Judgment creditors are not 'pur- 
chasers,' within the meaning of the recording acts, and. unless expressly put 
upon the same footing, they do not obtain the benefit whieh a subséquent 
purchaser does by a prior record. The équitable doctrine is that a judgment, 
and the légal lien of its docket, binds only the actual interest of the judg- 
ment debtor, and is subject to ail existing equities whieh are valid as against 
fiuch debtor." 

This doctrine he applies to the case, and, after examining other au- 
thorities, says : 

"The decifled weight of authority seems to be that tha term 'bona fide pur- 
chasers,' lu the recording act, doesj not include a judgment creditor." 

And he further says : 

"it is imuiaterial whether the mortgagee Is strictly a bona fide purchaser 
within the meaning of the statute. The question is whether the judgment 
creditor is a bona fide purchaser, and thus within the protection of the 
statute." 

And it was fînally adjudged that the judgment lien should be sub- 
ordinated to the lien of the mortgagee. 
205 F.— 40 
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In a much earlier case it was said that : 

"An exécution créditer is not a bona flde purchaser. Ile parts witli no 
considération on accoiint of tlie goods, and he takes no greater interest tlian 
tiis debtor bas." Scott v. McGraw, 3 Wasli. 675, 29 Pac. 2G0. 

And in another case it was said : 

"It bas been established as the rule in tbis state that a judguient is a lieu 
upon the real, and not tbe apparent, Interest of the debtor. Au exécution 
créditer purchaslng at his owii sale Is not a bona flde purchaser. He parts 
with no considération, and takes no greater interest than his debtor bas." 
Woodhurst v. Cramer, 29 Wash. 40, 48, 69 Pac. 501, 503. 

See, also, Hacker v. White, 22 Wash. 415, 60 Pac. 1114, 79 Am. St. 
Rep. 945 ; American Sav. Bank & Trust Co. v. Helgesen, 67 Wash. 
572, 575, 122 Pac. 26, Ann. Cas. 1913A, 390. 

Such being the law of the state of Washington as expressed by the 
Suprême Court, it is clear that an attachment, judgment, or exécution 
lien creditor acquires no rights in the property except upon the interest 
which the debtor may hâve therein at the time the lien attaches ; and 
such is ail the trustée can acquire under the clause of the Bankruptcy 
Act which we hâve been discussing, being vested with and entitled to 
ail the rights, remédies, and powers of a creditor holding a lien by 
légal or équitable proceeding, or of a judgment creditor holding an 
exécution duly returned unsatisfied. The mortgage must be held to be 
superior in right to the statutory lien of the trustée. 

The decree of the court below will therefore be modified, the mort- 
gage being declared void as to the personal property and valid as to 
the real property, and superior to any right of the trustée therein ; and 
such will be the order of the court, with costs to the appellant. 



In re MAURY. 
(Circuit Court of Appeals, Mntb Circuit. Jlay 5, 1913.) 

No. 2,205. 

1. CONTEMPT (§ 34*) — JURISDICTION TO PUNISH — FedEKAL COURTS. 

Uuder Kev. St. § 725 (U. S. Comp. St. 1001, p. 583), provldiug that 
fédéral courts may punisb contempts by fine or iniprisonment in the 
discrétion of tbe court, provlded that such power shall not extend to any 
cases except the niisbebavior of any person in tbeir présence, or so near 
as to obstruct the administration of .l'ustice, the niisbebavior of any of 
tbe offieers of tlie courts in tbeir ofiieial transactions, or dlsobedience or 
résistance to process, the fédéral District Court had jurlsdiction to suin- 
marily punish an attorney for contempt in making contemptuous state- 
ments to a jury in tbe trial of an action before such court. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 99, 101-104; 
Dec. Dig. § 34.*] 

2. OoNTKMPT (§ 14*) — ^Attorneys — Addbess to Jury — Disrespect. 

Hespondent, acting as attorney for plaintllï on trial of an action in a 
district court, while the jury was being Impaneled, stated, "I cannot win 
tbis case in S. county, so my questioning will be very particular." lu 
openlng his case to the jury he stated: "Lawyers usually close their 

'j="or other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Btatements of this kind that they expect a verdict at the hands of the 
jury. I do not expect more than a hung Jury hère against the défend- 
ant. If this case were in Dillon, Helena, Blllings, Mlssoula, I would" — 
whereupon he was stopped by the court and reprimanded. Held, that 
such statements were disrespectful to the jury and punishable as a con- 
tempt. 

[Ed. Note. — For other cases, see Contempt, Cent. Dlg. |§ 36-41; Dec. 
Big. § 14.* 

Liabllity of attorneys, see note to Anderson v. Comptois, 48 G. C. A. 7.] 

3. Contempt (§ 52*) — 1:>efen8e — Opportunity to Défend. 

Where an attorney committed a contempt of court in the trial of a 
case in making contemptuous statements before the Jury In open court, 
and the court before punishing him for contempt afforded him an oppor- 
tunity to speak in hls own behalf, and he at that time addressed the 
court at some length, it was not error to assess a punishment for the 
contempt without the flling of written charges or service of notice of cita- 
tion and formai trial. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 140-142 ; Dec. 
Dig. § 52.*] 

4. Contempt (§ 52*) — Trial — ^Time. 

Where respondent was guilty of contempt in statements made to the 
jury while they were being impaneled and in hls opeuing statement, the 
court did not err in waitlng until the next day and until the jury had 
retired before imposing judgment on respondent for contempt. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 140-142; Dec. 
Dig. § 52.*] 

5. Ceiminai, Law (§ 1214*)— Punishment — Excessiveness. 

Where an attorney used contemptuous language to a jury in a trial in 
a District Court, a judgment that he pay a fine of $500 and be remanded 
to the custody of the marshal until the fine was paid was not subject to 
review on appeal as excessive, unusual, and cruel, in the absence of any 
showing that it was ont of proportion to the offense or beyond respond- 
ent's ability to pay or secure his discharge from imprisonment by taking 
the poor debtor's oath. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §| 3304- 
3309; Dec. Dlg. § 1214.*] 

In Error to the District Court of the United States for the District 
of Montana ; George M. Bourquin, Judge. 

In the matter of proceedings to punish H. Lowndes Maury for con- 
tempt of court. The défendant was adjudged guilty of contempt and 
ordered to pay a fine of $500, and he brings error. Affirmed. 

The statements adjudged by the lower court to be contemptuous were made 
by the plaintlfC in error while acting as attorney for the plalntlffs in the trial 
of a case entitled "Myrtle Northam and Hedley Northam, by Myrtle Northam, 
his next Frieud, Plaintiffs, v. Boston & Montana Consolidated Oopper & Silver 
Mining Company, a Corporation, Défendant," in the District Court of the 
United States for the District of Montana. That case was an action to re- 
cover damages in the sum of §35,000 alleged to hâve arisen from injuries to 
the husbana of the plaintiff Myrtle Northam, ana the fatlier of the minor 
plaintifï, Hedley Northam, through négligence of the défendant mining Com- 
pany. 

Two separate statements made by the plalntifC in error are alleged as tnls- 
conduct on hls part : First, the following statement (made while the jury was 
being impaneled): "I cannot win this case in Silver Bow county, so my ques- 
tioning will be very partlcular." Second, the following statement (made dur- 
ing thé opening statement of the plaintiff in error to the jury): "And if we 
show you thèse facts, and if it is shown that Northam could not reasonably 

•For other cases see same topic & § numbbh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fie expeeted In coming Tinder that rock to know of its condition on tliat day 
on which lie was killed, theu are we entitled to a verdict at your liauds, in 
favor of thèse plaintift'is and against tlie défendant? Lawyers usually close 
tlieir statenients of tliis klnd tliat they expect a verdict at the hands of the 
jury. I do uot expect more than a hung jury hère against the défendant. 
If this case were in Dillon, Helena, BUlings, Misisoula, I would — " At this 
point in the statenieut the plaintifC in error was Interrupted hy the court, and 
told that his language was most dlsrespectful to the jury; that they were 
officers of the court, and the court would uot i)erniit him to continue in any 
such Une of stateineut; that his duty in hi.s oi)ening statenient was to state 
the facts he exjiected to prove; that he would not be permitted to go be- 
youd that, and would bave to confine hlmself to that. The trial of the case 
was then coutinued. On the afternoon of the next day, after the case had 
been suhmitted to the jury and they had retlred to deliberate, the plaintiff 
in error was called before the court, and, after he had been permitted to state 
why the judgment of the court should not be pronounced against hlm, was 
adjudged guilty of contempt of court and ordered to pay a fine of $500. 

Lewis P. Forestell and Swan T. Hogevol!, both of San Francisco, 
Cal., and H. Lowndes Maury, of Butte, Mont., for plaintiff in error. 

C. F. Kelley and L. O. Evans, both of Butte, Mont., W. B. Rodgers, 
of Anaconda, Mont., and D. Gay Stivers, of Butte, Mont., for Boston 
& Montana Consol. Copper & Silver Mining Co. 

Before GILBERT and MORROW, Circuit Judges, aiid WOL- 
VERTON, District Judge. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
It is alleged by the plaintiff in error that the District Court erred in 
rendering judgment against him for the reason that that court was 
without jurisdiction to summarily punish for contempt. 

Section 725 of the Revised Statutes (U. S. Comp. St. 190L p. 583), 
from which the power of the fédéral courts in matters of contempt is 
derived, reads as follows : 

"The said courts shall bave power to impose and administer ail necessary 
oaths, and to punish, by fine or imprisonmeut, at the discrétion of the court, 
contempts of their authority: Provided, that such power to punish con- 
tempts shall not be construed to extend to any cases except the misbehavior 
of any person In their présence, or so near thereto as to obstruct the admin- 
istration of justice, the misbehavior of any of tlie ofHcers of said courts in 
their officiai transactions, and the disobedience or résistance by any such 
officer, or by any party, juror, witness, or other iJers»n, to any lawful writ, 
process, order, rule, decree, or connuand of the said courts." 

In Ex parte Robinson, 86 U. S. (19 Wall.) 505, 510 (22 L. Ed. 205), 
Mr. Justice Field, referring to the power of the fédéral courts to pun- 
ish for contempt, and construing section 725 of the Revised Statutes, 
said: 

"The power to punish for contempts is inhérent in ail courts ; its exist- 
ence is essential to the préservation of order iu judicial proceedings, and to 
the enforcement of the judgments, orders, and writs of the courts, and conse- 
quently to the due administration of justice. The moment the courts of the 
United States were called into existence and Invested with jurisdiction over 
any subject, they becanie possessed of this power. But the power bas been 
limited and defined by the act of Congress of March 2, 1831. The act, in 
ternis, applies to ail courts ; whether it can be held to Umit the authority 
of the Suprême Court, which dérives its existence and powers from the Con- 
stitution, may perhaps be a matter of doubt. But that it applies to the Cir- 
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cuit and District Courts there ean be no question. Tliese courts Were created 
by act of Congress. Their powers and duties dépend upon tlie act callins 
them into existence, or subséquent acts extendiug or limitiuK their jurisdic- 
tion. Tlie act of 1831 is. tlierefore, to tliem tlie law specifying the cases in 
wllicli suuunary punisliment for contempts may be inflicted. It liuiits tbe 
power of thèse courts in this respect to three classes of cases: (1) Where 
there lias l'een niisbehavior of a person in the présence of the courts, or so 
near thereto as to obstruct the administration of justice: (2) where there 
has been niisbehavior of any otiicer of the courts in his otflcial transactions ; 
and (3) where there has been disobedience or résistance by any otiicer, party, 
juror, witness. or otlier person, to any lawful writ, process, order, rule, de- 
cree, or conmiand of the courts. As thus seen the power of thèse courts in 
the punishments of contempts can only be exercised to insure order and 
décorum in their présence, to secnre faithfulness on the part of their ofii- 
cers in their otiicial transactions, and to enforee obédience to their lawful 
orders, judgments, and processes." 

In Ex parte Terry. 128 U. S. 289, 302, 9 Sup. Ct. 77, 79 (32 L. Ed. 
405), the petitioner had been adjudged guilty of contempt by the 
United States Circuit Court for the Northern District of CaUfornia. 
Mr. Justice Harlan, delivering the opinion of the court, said: 

"Nor can there be any dispute as to the power of a Circuit Court of the 
United States to punish contempts of its authorlty. In United States v. 
Hudson, 7 Cranch, 32 [3 L. Ed. 2.59). it was held that the courts of the United 
States, from the very nature of tlieir institution, possess the power to fine 
for contempt, imprison for contumacy, enforee the observance of order, etc. 
In Andersen v. Dunn, 6 Wheat. 204, 227 [5 L. Ed. 242], it was said that 'courts 
of justice are universally acknowledged to be vested, by their very création, 
with power to impose silence, respect, and décorum In their présence, and 
submission to their lawful mandates.* So, In Ex parte Kobinson, 19 Wall, 
505, 510 [22 L. Ed. 205]: 'The power to punish for contempts Is inhérent in 
ail courts ; its existence is essential to the préservation of order in judiciàl 
proceedings, and to the enforceuient of the judgments, orders, and writs of 
the courts, and eonsequently to the due administration of justice. The mo- 
ment the courts of the United States were called into existence and Invested 
with jurisdiction over any subject, they becanie possessed of this power.' Kx 
parte Bollmau, 4 Cranch. 75, 94 [2 L. Ed. 554] ; Story, Constitution, i 1774. 

* * * But this power, so far as the Circuit Courts of the United States 
are concerned, is not simply incidental to their gênerai power to exercise 
judiciàl functions ; it is expressly recognized, and the cases in which it may 
be exercised are deflned, by acts of Congress. They hâve power, by sfatute, 
'to punish, hy fine or iniprisonment, at the discrétion of the court, contempts 
of their authority: Provided, that such power to punish contempts shall not 
he construed to extend to any cases except the misbehavior of any iierson in 

their présence, or so near thereto as to obstruct the administration of justice. 

* * • > " 

[2] But the plaintiff in error insists that the words spoken were not 
contemptuous under any reasonable construction. With this we can- 
not agrée. In addressing to the jury the abusive and disrespectful 
language set forth above, the plaintifif in error, in our opinion, com- 
mitted a grave breach of the duty and obHgation of an attorney to 
maintain the respect due to courts of justice and judiciàl ofïicers. Had 
his statements been addressed to the court, the f act that they were con- 
temptuous could not be seriously questioned. And the fact that they 
were addressed to the jury does not lessen their objectionable char- 
acter. In jury trials, the jury is part of the court, so far as the atti- 
tude of counsel towards it is concerned, and it is entitled to the same 
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respect, considération, and protection to which the court itself is en- 
titled. 

In the case of Breen, 30 Nev. 164, 176, 93 Pac. 997, 1000, the court 
said: 

"To attempt to déclare any flxed rule marking the boundaries where free 
speech in référence to court proceedlngs shall end would be as dangerous as 
it would be difflcult. The right of free speech is one of the greatest guar- 
anties to liberty in a free country like this, even though that right is fre- 
quently and in many instances outrageously abused. And scarcely less, if 
not of equal, importance, is the maintenance of respect for judicial tribunals, 
which are the arbiters of questions involving the lives, liberties, and property 
of the people. The duty and power is imposed upon the courts to protect 
their good name against ill-founded and unwarranted attack, the eftect of 
which would be to bring the court unjustly into public contempt and ridicule, 
and thus impair the respect due to its authority. While it is the duty of ail 
to protect the courts against unwarranted attack, that duty and obligation rests 
especially upon the members of the bar and other offleers of the court. 
* * * It is the duty of ail attorneys to be houest and honorable, to cou- 
duct themselves as gentlemen, and to show due respect and courtesy. * * * 
When they fall in any of thèse respects it is essential to the proper main- 
tenance of the respect and dignity due to the court, and to the proper ad- 
ministration of justice, that they be brought to a realization of their duties 
by reprimand, suspension, or disbarment, and sometimes by fine and inipris- 
onment." 

In the case bef ore us we think that the statements made by the plain- 
tiff in error were unwarranted reflections upon the honor and integrity 
o£ the jury whom he was addressing, and that in making them he was 
guilty of a grave breach of professional propriety. He had no right 
to assume that the case in which he was engaged would not receive at 
the hands of the jurymen the unbiased and unprejudiced considération 
and deHberation which it merited. Nor did he hâve the right to as- 
sume that the jury would not return a verdict against the défendant 
mining company, if in their judgment the facts warranted it. 

[3] The plaintiff in error also avers that the court below erred in 
not giving him an opportunity to défend himself by way of preparing 
a défense or offering évidence, and that the court had no jurisdiction 
to punish for contempt without fihng written charges or giving notice, 
or without a citation. 

With respect to this contention it must be remembered that at the 
tithe the plaintiff in error was called bef ore the court, and bef ore judg- 
ment was passed upon him, he was permitted to speak in his own be- 
half, and that he at that time addressed the court at some length. 

In the case of Terry, supra, the petitioner alleged that the Circuit 
Court was without jurisdiction to make the order committing him to 
jail for the reasons that it was made without his having had any previ- 
ous notice of the intention of the court to take any steps whatevèr in 
relation to the matters ref erred to in the order, and that it was made 
without giving him an opportunity of being first heard in défense of 
the charges therein made against him. Concerning thèse allégations, 
Mr. Justice Harlan said: 

"Thèse grounds may be dîsmissed as immaterial in any inquiry this court 
is at liberty, upon this original application, to make. For, upon the facts 
recited in the order of September 3d, showlng a clear case of contempt com- 
mltted in the face of the Circuit Court, which tended to destroy its authority, 
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nnd, by violent mcthoclg, to einbarrass and obstruct its business, the petl- 
tioner was not eiititled, of absolute rigbt, either to a regular trial of the 
(luestion of contempt, or to notice by ruie of the court's intention to proceed 
against hini, or an opportunity to make formai answer to the charges con- 
tained in the order of coinmitment. It is undoubtedJy a gênerai rule in ail 
•actions, whether proseeuted by private parties, or by the government — that 
is, in civil and criminal cases — tliat 'a sentence of a court pronouneed against 
a party without hearing him, or giving him an opportunity to be heard, is 
not a judieial détermination of his rights, and is not entitled to respect in 
any other tribunal.' Windsor v. McVeigh, 93 V. S. 274, 277 [23 L. Ed. 914]. 
But there is another rule, of almost Immémorial antiquity, and viniversally 
acknowledged, vvhieh is equally vital to Personal liberty, and to the préserva- 
tion of organizcd Society, because upon its récognition and enforcement dé- 
pend the existence and authority of the tribunals established to protect the 
rights of the citizens, whether of Ufe, liberty, or property, and whether as- 
sailed by the illégal acts of the government or by the lawlessness or violence 
of the individuals. It has relation to the class of contempts which, being 
committed in the face of the court, iniply a purpose to destroy or impair its 
authority, to obstruct the transaction of its business, or to Insuit or in- 
timidate those cliarged with the duty of administering the law. Blackstone 
tlius States the rule: 'If the contempt be committed in the face of the court, 
the offiender may be instantly apprehended and imprisoned, at the discrétion 
of the judge, without any further proof or examiuation.' « * * 

"It results froni what has been said that it was comi)eteut for the Circuit 
Court, immediately upon the commission, in it.s présence, of the contempt 
recited in the order of September 3d, to proceed upon its own knowledge of 
the facts, and punish the offender, without further proof, and without issue 
or trial in any form. It was not bound to hear any explanation of his mo- 
tives, if it was satisfled, and we must concluslvely présume, from the record 
before us, that it was satisfled, from what occurred under its own eye and 
within its hearing, that the ends of .iustice demanded immédiate action, and 
that no explanation could mitigate his offense or disprove the fact that he 
liad committed such contempt of its authority and dignity as deserved in- 
stant punisbnient. "Wlietlier the facts justified such puui.sbment was for that 
court to détermine under its solemn responsibillty to do justice, and to main- 
tain its own dignity and authority." 

[4] We cannot agrée with the contention of the plaintiff in error 
that the court below erred in waiting until the next day before pro- 
ceeding to pass judgment upon him. 

In tlie case of Terry, supra, the petitioner, after committing the of- 
fense, left the courtroom, and at a subséquent time of the same day 
the Circuit Court made the order adjudging him guilty of contempt 
of court. Concerning this question the court said : 

"The précise question, therefore, to be now determined, is whether the re- 
tirement of the petitioner from the courtroom, into another room of the sarao 
liuilding, after he had bei'n guilty of niisbehavior in the présence of the court, 
and had violently obstructed the exécution of its lawful order, defeated the 
jurisdiction which it possessed, at the moment the contempt was committed, 
to order his inuuediate inipiisonment without other proof than that supplied 
by its actual knowledge and view of the facts, and without examination or 
trial in any form. In our judgment this question must be answered in the 
négative. Jurisdiction of the person of the petitioner attacbed instantly upon 
the contempt being committed in the présence of the court. That jurisdiction 
was neither surrendered nor lost by delay on the part of the Circuit Court 
in exercising its powers to proceed, without notice and proof, and upon its 
view of what occurred. to immédiate punishment. * * * 

"It was within tlie discrétion of that court, whose dignity he had insulted, 
and whose authority he liad openly defled, to détermine whether it should, 
upon its own view of what occurred, proceed at once to punish him, or post- 
pone action until he was arrested upon process, brought back into its présence, 
and permitted to make défense. Any abuse of that discrétion would be at 
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most an irregularity or eiror, not afïectiug the jurisdiction of the Circuit 
Court." 

We are of opinion that the rule laid down in the case of Terry is 
entirely applicable to the case before this court. Obviously there caii 
be no distinction between delaying until later in the same day, and de- 
laying until the next day, before making an order adjudging an of- 
fender guilty of contempt of court; jurisdiction of the person of the 
offender having attached instantly upon the contempt being committed 
in the présence of the court. 

[5] The plaintifï in error contends further that the punishment im- 
posée! upon him was excessive, unusual, and cruel. The judgment of 
the court was that the plaintiff in error "pay a fine of $500 and be re- 
manded into the custody of the United States marshal for the district 
of Montana until such fine is paid." In the absence of a statute limit- 
ing the amount of a fine or the duration of imprisonment, the punish- 
ment is within the Sound discrétion of the court, having in view the 
ability of the offender to comply with the judgment of the court as to 
the amount of the fine. The only ground upon which an appellate 
court can review such a judgment, and hold it to be an abuse of sound 
discrétion, would be a showing that the fine was excessive and out of 
proportion to the offense, or that it was beyond the ability of the of- 
fender to pay the fine or secure his discharge from imprisonment by 
taking the poor debtor's oath, and that the imprisonment as an alterna- 
tive 'would therefore be indefinite. No such showings having been 
made in this case, there is no ground for setting aside the judgment or 
for its revision. 

The judgment and order of the court below are therefore affirmed. 



THOjrA et al. v. PERIU et al. 

(District Court, D. Massaclnisetts. Ai)ril 7, lOl,"}. On Eeliearing, 
May 14, 1913.) 

No. 430. 

1. Patents (§ 114*) — Suit to Obtaiîv Patext — Parties. 

A suit in equlty uuder Rev. St. § 491.5 (TJ. S. Comp. St. 1901, p. 3r!02), 
to obtain the Issuance of a patent whlch lias lieen refused to coniplaiu- 
ant by tlie décision of tlie Suprême Court of tlie District of ColumMa in 
interférence proceedings awarding priority of invention to anotber 
applicant, mny be niaintaiued agalust such applicant although he lias as- 
sigiied his rlghts under the application ; it helUR within tlie discrétion of 
the l'ateiit Office to issue the patent to hiui notwithstanding the assign- 
nient. 

[Kd. Note. — For other cases, see Patents, Cent. Dig. § KiC; Dec. Dig. § 
114.*] 

2. Patents (§ 114*) — Suit to Obtain Patent — Venue. 

A suit in equity to obtain a patent brouftlit under lîev. St. § 4915 (U. 
S. Conip. St. 1901, p. 3392), niay be niaintaiued in any district where 
valid service can be had on the défendant without regard to his place of 
résidence. 

[Eu. Note. — For other cases, see Patents, Cent. Dig. § ICO; Dec. Dig. 
§ 114.*] 

•For other case» see same topic & § nombek in Dec. à Am. Digs. ISO? to date, & Rep'r Indexes 
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In Equity. Suit by Andrew Thoma and others against Angelo Perri 
and others. On motions by défendants to dismiss. Overruled. 

George N. Goddard, of Boston, Mass., for complainants. 
Fish. Richardson, Herrick & Neave and Harrison F. Lyman, special- 
ly, of Boston, Mass., for défendants. 

DODGE, Circuit Judge. This is a suit under Rev. St. § 4915 (U. S. 
Comp. St. 1901, p. 3392), seeking to reverse the décision of the Su- 
prême Court for the District of Columbia in interférence proceedings. 
According to the allégations of the bill, the f acts were as follows : 

The plaintiff Thoma executed his application for a patent April 23, 
1906, and on the same day assigned ail his right and interest therein 
to the other plaintiff. His application was filed in the Patent Office 
April 28, 1906, and the assignment thereof recorded April 4, 1912. 

The défendant Perri filed his application for a patent October 19, 
1906, and thereafter assigned ail his right and interest therein to the 
other défendant, United Shoe Machinery Company. The dates of this 
assignment and of its recording are not allcged. 

An interférence between the two applications was declared Novem- 
ber 16, 1909. In the papers therein filed Thoma erroneously fixed the 
date of his disclosures and drawings as the latter part of February, 
1906, vvhereas they were really in and before December, 1905. Leave 
to amend was denied and priority erroneously awarded to Perri. This 
décision was reversed by the Examiner in Chief, who adjudged priority 
to Thoma on two counts of the interférence. On appeal to the Com- 
missioner priority was finally awarded to Thoma on ail the counts. On 
appeal to the Court of Appeals for the District of Columbia this dé- 
cision was erroneously reversed, and Perri adjudged the original in- 
ventor on ail the counts. This is the décision now sought to be re- 
versed. 

Each défendant bas moved to dismiss the bill. Perri's motion is on 
the ground that because of his assignment to the Shoe Machinery Com- 
pany, recited as having been executed in December, 1908, he has no 
interest in the subject-matter of the suit, and is not a proper party 
thereto. The Shoe Machinery Company's motion is on the ground 
that it is not an inhabitant of this district, but of the district of New 
Jersey, and that the court has no jurisdiction over it in the premises. 
It relies on section 51 of the Judicial Code (Act March 3, 1911, c. 231, 
36 Stat. 1101 [U. S. Comp. St. Supp. 1911, p. 150]). 

[1] 1. Nothing in the papers shows that the patent for which Perri 
applied may not be issued to him, notwithstanding his assignment two 
years later to the Shoe Machinery Company. The Patent Office has 
full discrétion under Rev. Stats. § 4895 (U. S. Comp. St. 1901, p. 
3385), to issue it to either of them. Elliott-Fisher Co. v. Underwood, 
etc., Co. (C. C.) 176 Fed. 372. Perri claims to bave been the original 
inventor, he has been the opposing applicant throughout the interfér- 
ence proceedings, and should be concluded as against Thoma by this 
suit. I regard him, therefore, as a proper party, and deny his motion. 

2. Whether or not the provisions of section 51 of the Code would 
apply to this case were the Shoe Machinery Company, the sole défend- 



634 205 FEDERAL REPORTER 

ant, if, as I hâve held, Perri is a party properly before the court, it can- 
not be regarded as the sole défendant, and the court may, under sec- 
tion 50 of the Code, entertain jurisdiction and proceed to the trial and 
adjudication of the suit as between ail parties who are properly before 
it. The Shoe Machinery Company does not allège that it is not found 
within this district, but only that it is not an inhabitant thereof. I 
therefore deny its motion to dismiss the bill as against it. 

On Rehearing. 

[2] The motion of the United Shoe Machinery Company, one of 
the défendants, that the bill be dismissed as to it, was denied April 7, 
1913. See the opinion herein of that date. It has since asked for a 
rehearing. The briefs submitted upon its application are understood 
to contain ail that either party desires to subniit should a rehearing be 
ordered, and the matter will be dealt with as if reheard. 

The suit, because brought luider Rev. St. § 4915, arises under the 
patent right laws of the l'nited States, and is therefore within the 
exclusive jurisdiction of the fédéral courts. Judicial Code, § 256. It 
is also a proceeding differing in character in some respects from ordi- 
nary suits of a civil nature at law or in equity, and section 4915 does 
not make the right to bring it dépend in any way upon diverse citizen- 
ship of the parties, or upon the amount involved. It is a proceeding 
maintainable only by virtue of the Statutes of the United States as 
they existed prior to the judiciary acts of 1887 and 1888. This de- 
fendant was found in this district, wherein it has a usual place of busi- 
nes.s, and was scrved with process, but is not an inhabitant of this dis- 
trict. Its motion is based on the claim that section 51 of the Judicial 
Code forbids the bringing of the suit against it in this court. 

Rev. Stats. § 4915, was first enacted in 1870. The remedy provided 
is to be by bill in equity, whicli would then bave had to be brought 
in the Circuit Court, and is now to be brought in the District Court. 
"The court having cognizance thereof" is to détermine the right of the 
applicant to whom a patent has been refused, "on notice to adverse 
parties and other due proceedings had." There are no other provisions 
as to venue or process. It has not been suggested that the question, 
what District Court is to hâve cognizance of the suit, dépends upon 
any rule other than those applying in the case of other fédéral suits 
in equity under the patent laws, except that, not being a suit for in- 
f ringement, it is not governed by section 48 of the Judicial Code. See 
Greenwood v. Dover, 194 Fed. 91, 92, 114 C. C. A. 169. 

It was held in 1895, in the Circuit Court for this district, that not- 
withstanding anvthing said bv the Suprême Court in Re Hohorst, 150 
U. S. 653, 14 Slip. Ct. 221, 37 L. Ed. 1211, a New Jersey corporation 
could not be sued for in f ringement in this court, though it had a place 
of business in this district. Donnelly v. United States Cordage Co. (C. 
C.) 66 Fed. 613. The same décision was made by the same court in 
Mav, 1896, in Gorham Mfg. Co. v. Watson (C. C.) 74 Fed. 418, but 
without mention of Re Keasbey & Mattison Co., 160 U. S. 221, 16 
Sup. Ct. 273, 40 h. Ed. 402, decided in December, 1895, and relied upon 
by the plaintifï hère as reiterating what was said in Re Hohorst. This 
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-court then said it would follow its décision în Donnelly v. Cordage Co. 
"until this précise question shall hâve been authoritatively determined 
by the Suprême Court or by a Circuit Court of Appeals." In 1897 the 
statutory provisions applying to infringement suits, now contained in 
section 48 of the Judicial Code, were enacted, and they may be regard- 
ed as accounting for the fact that no later décision upon the question 
appears to hâve been made in this circuit. It has not been determined 
by the Suprême Court except so far as Maçon, etc., Co. v. Atlantic, 
etc., R. Co., 215 U. S. 501, 30 Sup. Ct. 184, 54 L. Ed. 300, can be said 
to hâve determined it. There hâve been, however, since 1896 décisions 
upon it bv at least two Courts of Appeals in other circuits. In South- 
ern Pac. Co. v. Earl, 82 Fed. 690, 27 C. C. A. 185 (1897), that court 
for the Ninth Circuit held that the provisions of 1888, forbidding the 
bringing of a civil suit by original process in any other district than 
that whereof he is an inhabitant, did not apply to patent infringement 
suits, and that service of process upon a défendant in such a suit gave 
the Circuit Court jurisdiction over him whether he was an inhabitant 
of the district or not. In Westinghouse, etc., Co. v. Great Northern, 
etc., Co., 88 Fed. 258, 31 C. C. A. 525 (1898), the same court for the 
Second Circuit made a décision to the same efïect, holding also that 
the enactment of the act of 1897 (section 48 of the Code) did not di- 
vest jurisdiction thus previously obtained. Both thèse décisions were 
based upon Re Hohorst and Re Keasbey & Mattison Co., cited above, 
and upon the distinction drawn in each of those cases between suits 
within the exclusive jurisdiction of the fédéral courts because of their 
subject-matter alone, without regard to parties or amount, under stat- 
utes in force when the acts of 1887 and 1888 were passed, and suits 
within the jurisdiction of the Circuit Courts under section 1 of the act 
of 1887, which deals with so much of the jurisdiction of the Circuit 
Courts as is concurrent with the courts of the several states and dé- 
pends on amount. 

The défendant contends that in Maçon, etc., Co. v. Atlantic, etc., 
Co., 215 U. S. 501, 30 Sup. Ct. 184, 54 L. Ed. 300, the Suprême Court 
has made a décision involving the conclusion that thèse and ail other 
décisions to the same effect are wrong. The suit was in equity to en- 
join railroads from putting a tarifï schedule into eiïect on the ground 
that it violated rights secured by the Interstate Commerce Act of Feb- 
ruary 4, 1887 (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 
1901, p. 3154]). It was brought by Georgia citizens in the Circuit 
Court for the Southern District of that state, and the défendant rail- 
roads served with process were corporations of states other than Geor- 
gia, but found within the district and operating therein. See Id. (C. 
C.) 163 Fed. 736. If the jurisdiction had depended upon diverse citi- 
zenship alone, the court would hâve had jurisdiction, under the last 
clause of section 1 of the act of 1887, because the plaintiffs resided 
within the district. The Suprême Court was of opinion that the case 
was also one arising under a law or laws of the United States, and 
therefore governed by section 1, but not within the last clause of that 
section because jurisdiction was not "founded only on the fact" of di- 
verse citizenship. 
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It is said in the opinion (215 U. S. page 510, 30 Sup. Ct. 188, 54 
L. Ed. 300) : 

"We are of opinion tliat tlie jurisdietional statiite of 1888 is applicable, 
even upon the assuinption tliat flie cauf^e of action was alone eognizable in a 
court of tlie United States, as tlie partlciilar venue of the action was not 
provlded for elsewhere than In that statute." 

The grounds for the assumption referred to are nowhere expressly 
stated in the opinion, but that they are not to be found elsewhere than 
in the provisions of the Interstate Commerce Act seems obvions; and, 
if so, they did not consist in express statutory provisions, like those ap- 
plying in patent cases, conferring exchisive jurisdiction becanse of 
subject-matter alone, and without regard to parties or amount. I am 
therefore unable to consider it now settled by the above quotation that 
patent cases are within the provisions of section 1 of the act of 
1887-88. 

In Lewis, etc., Co. v. Arbetter, etc., Co. (C. C.) 181 Fed. 974, the Cir- 
cuit Court in the Illinois Northern District held that the provisions 
of the section just referred to do not govern in the case of a suit un- 
der Rev. Stats. § 4915, and that such a suit may be brought in any 
district where valid service can be had on the défendant. This was 
in October, 1910. No référence is found in the careful opinion to the 
décision in Maçon, etc., Co. v. Atlantic, etc., Co., which, made as it 
was in January of the same year, can hardly be supposed to bave been 
unnoticed by the learned judge. Butterworth v. Hill, 114 U. S. 128, 
5 Sup. Ct. 796, 29 L,. Ed. 119, seemingly applying the provisions of 
Rev. St. § '739, to suits under section 4915, was not regarded as an au- 
thority to the contrary, the point not being necessary to the conclusion 
reached. 181 Fed. page 977. Nor is this case referred to in any of 
the Suprême Court décisions hereinabove cited. 

I think the ruling warranted that of a suit under section 4915 that 
court bas cognizance within whose district the adverse parties are 
found. If found within the district, notice as required by the section 
can be given them, and the proceedings under it do not contemplate 
any personal judgment against them. See Ladew v. Tennessee, etc., 
Co., 218 U. S. 357, 365, 31 Sup. Ct. 81, 54 L. Ed. 1069. The defend- 
ant's motion, having no other basis than its claim that the court is with- 
out jtirisdiction over it, must therefore be denied. 

Even if it be conceded that the court would be without jurisdiction 
over this défendant were it the only "adverse party" to the plaintiffs' 
proceeding, its right to an immédiate dùsmissal of that proceeding as 
against it, does not seem to me established. Perri, according to the 
bill, whether he now owns the invention or not, is the only person 
claiming priority in it, he was the only adverse party in the interfér- 
ence proceedings, and the only adverse party before the Court of Ap- 
peals for the District of Columbia. See Perri v. Thoma, 39 App. D. C. 
460. The only object of the présent bill being to establish Thoma's 
right to a patent, so far as that right dépends upon his priority as in- 
venter over Perri, to whom the court referred to has awarded priority, 
Perri, it would seem, is the only indispensable party défendant. I 
must at least regard him as a necessary party, nor can I believe that. 
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as this défendant contends, it can defeat the proceedings against him 
by getting the bill dismissed as to it. Under section 50 of the Code, 
,1 think the plaintiffs, at least entitled to judgment as between them 
and Perri, without dismissal as against this défendant, who bas been 
found in the jurisdiction, and, if an adverse party under section 4915, 
bas been notified ; whatever the effect of such a judgment as conclud- 
ing it. 

I nnust therefore adhère to the décision already made and deny the 
application for rehearing. 



EVANS et al. v. LEHIGH COAL & NAVIGATION CO. 

(District Court, E. D. Pennsylvania. May 27, 1913.) 

No. 2,438. 

1. JTTBT (§ 37*) TbIAL BT JUBT RiGHT INFBINQEMBNT — DiRECTINO JTJDQ- 

MENT. 

Wliere, in an action for wrongful death, the court might properly liave 
granted defendant's motion for a directed verdict, but instead .submitted 
the case to the jury, which disagreed, the court could not thereafter graut 
defendant's motion for judgment on the whole record, under Act Pa. 
April 20, 1911 (P. L. 70), authorizing the court in cases where the jury 
disagrees to certify the évidence, so as to malie it a part of the record, 
and to enter judgment ou the whole record, If either party is entitled 
thereto, whenever a request for binding instructions bas been reserved 
or decllned by the trial judge, since to do so would violate Const. V. 
S. Amend. 7, guaranteeing the right to trial by jury in suits at common 
law where the value in controversy exceeds $20. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. § 220 ; Dec. Dig. § 37.*] 

2. Courts (§ 328*) — Fédéral Courts — Jueisdiction — Amount in Contro- 

versy. 

Plaintiffs sued for the wrongful death of their son, who would hâve 
attained his majority in 2 years 5 mcnths and 20 days; damages belng 
laid at $10,000. It was shown that at the time of his death he was 
earning $2.03 a day, and plaintiffs proved at the trial that they were 
caused .ÇISS expense for his burial and the cost of a tombstone. Held, 
that the fact that décèdent, had he lived and earned the same amount 
per day, could bave only earned $1,571.22 before he attained his ma- 
jority, did not show as a matter of law that such sum was the most 
that plaintiffs could recover, and that the action therefore did not In- 
volve $8,000 and was not within the jurisdiction of a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. § 328.*] 

At Law. Action by Jacob Evans and another against the Lehigh 
Coal & Navigation Company. On motion to dismiss for want of juris- 
diction, after mistrial and motion for entry of judgment in favor of 
défendant on the whole record. Denied. 

William Wilhelm, of Pottsville, Pa., for plaintiffs. 

Henry S. Drinker, Jr., of Philadelphia, Pa., for défendant. 

_ THOMPSON, District Judge. At the trial, upon the close of plain- 
tiffs' évidence, counsel for the défendant moved to dismiss for want 
of jurisdiction, upon the ground that it was apparent upon the face 

•For other cases see same toplo & i ndmbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the pleadings, in the light of the proof, that the plaintiffs had no 
lawful ground of recovery in the amount of $3,000, required to give 
the court jurisdiction, and, at the close of defendant's évidence, moved 
for binding instructions for the défendant. Both motions were over- 
ruled. The case went to the jury, and the jury, being unable to agrée, 
was discharged, and the case went over. 

[1] 1. Défendant now moves for judgment upon the whole record 
under the Pennsylvania act of April 20, 1911 (P. L. ?0), authorizing 
the court, in cases where the jury disagrees, to certify the évidence so 
as to become part of the record, and to enter judgment upon the whole 
record, if either party is entitled thereto, whenever a request for bind- 
ing instructions has been reserved or declined by the trial judge. 

Assuming that the jury should hâve been directed to return a ver- 
dict for the défendant, I think the power of the court to now enter 
judgment under the act in question is precluded by the récent décision 
of the Suprême Court in the case of Slocum v. New York Life Insur- 
ance Co., 228 U. S. 364, 33 Sup. Ct. 523, 57 h. Ed. . It was con- 

tended by counsel that ail that was decided in that case was that the 
seventh amendment to the Constitution precluded the court in banc 
or the appellate courts from entering judgment contrary to a verdict 
found by a jury. I think it is only necessary to quote briefly from the 
opinion of the Suprême Court in the Slocum Case to show that the 
décision has a wider scope than that claimed by counsel for the de- 
fendant. In Mr. Justice Van Devanter's opinion, after discussing the 
cases, he says : 

"In principle, tlieso cases are décisive of the question arlsing on the mo- 
tion for jndgDient on tlie évidence uotwithstandlng the verdict. They show 
that it is the province of the Jury to hear the évidence and by tlieir verdict 
to settle the issues of fact, no niatter wliat the state of the évidence, and that 
while it is the province of the court to aid the jury in the rlght discharge of 
their duty, even to the extent of directing their verdict, where the insuffl- 
ciency or conclusive cliaracter of the évidence warrants such a direction, the 
court cannot dispense with a verdict, or disregard one when glven, and itself 
pass on the issues of fact. In other words, the constltutional guaranty op- 
érâtes to require tliat tlie issues be settled by tlie verdict of a jury, unless the 
right thereto be waived. It is not a question of wliether the facts are diffi- 
cult or easy of ascertalnment, liut of the tribunal charged with their ascer- 
tainment ; and this, we liave seen, consists of the court and jury, unless there 
be a waiver of the latter." 

And again: 

"Whether in a given case there is a riglit to a trial by jury is to be de- 
termiued by an inspection of the pleadings, and not by au examiuation of the 
évidence. If the pleadings présent niaterial issues of tact, eitlier party is 
entitled to hâve theni tried to the court aiid a jury; and this is as true of a 
second trial as of tlie ilrst. Whether the évidence is suflicient to sustain a 
\-erdict for one party or the other is quite anotlier niatter. and does not afCect 
the mode of trial, but only the duty of the court in instructing the jury, and 
of the latter lu giving their verdict. The issues to wliicli the jury niust re- 
spond are those presented by the pleadings, and this whether the évidence 
. be disputed or undisjiuted, and wliether it be ample or meager. To speak, 
"therefore, of the évidence as detei'niinative of the rlght to a trial by jury, 
is to confuse the test of that riglit with a différent test, applicable only iu 
determining whether a particular verdict sliould be directed." 
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FoIIowing the principles stated above, I am of the opinion that a 
judgment for the défendant under the provisions of the act of 1911 
would be in violation of the plaintiffs' rights under the seventh amend- 
ment equally with a judgment non obstante veredicto npon the whole 
record after verdict under the Pennsylvania act of 1905. 

The motion for judgment is therefore dismissed. 

[2] 2. The motion to dismiss for want of jurisdiction is based upon 
section 37 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1098 [U. S. Comp. St. Supp. 1911, p. 146]). The section in question 
reads as follows: 

"If in any suit commenced in a District Court, or removed from a state 
court to a District Court of the United States, it sliall appear to the satis- 
faction of the said District Court, at any time after such suit has been brought 
or removed thereto, that such suit does not really and substantially involve 
a dispute or controversy properly within the jurisdiction of said District 
Court, or that the parties to said suit hâve been improperly or collusively 
made or joined, either as plaintiffs or défendants, for the purpose of creat- 
ing a case cognizable or removable under tliis chapter, the said District Court 
shall proceed no further therein, but shall dismiss the suit or remand it to 
the court from which it was removed, as justice may require, and shali make 
such order as to costs as shall be just." 

The action is brought by the parents of a minor son to recover dam- 
ages for his death, alleged to hâve resulted from the négligence of the 
défendant company. The statement allèges that the plaintiflfs' son was 
born i« October, 1893, and that his death occurred on March 26, 1912. 
Damages are laid at $10,000. At the trial it was agreed that the date 
of his birth was September 15, 1893, so that he would hâve attained 
the âge of 21 years in 2 years 5 months and 20 days, or a total of 903 
days. It is further alleged in the statement that at the time of his 
death he was earning $2.03 per day. It is argued by counsel for the 
défendant that, assuming that the minor worked every day during the 
balance of his minority, except Sundays, and if his parents would hâve 
received his total gross earnings, without any expense attached thereto 
for his maintenance, the total sum received would bave amounted to 
but $1,571.22. The plaintifïs proved at the trial that by reason of de- 
fendant's wrongful act the plaintiffs were caused expense of $158 for 
the burial of the décèdent and also for the cost of a tombstone. 

While under the authority of the cases of Vance v. Vandercook, 170 
U. S. 468, 18 Sup. Ct. 674, 42 L. Ed. 1100, and North American 
Transportation & Trading Co. v. Morrison, 178 U. S. 262, 20 Sup. Ct. 
869, 44 L. Ed. 1061, it is settled that if, from the nature of the case, as 
stated in the pleadings, thère could not legally be judgment for an 
amount necessary to give jurisdiction, jurisdiction cannot attach, even 
though the damages be laid in the déclaration at a larger sum, I am 
not convinced that the pleadings négative the possibility of the plain- 
tiffs recovering a verdict and judgment for an amount necessary to 
give jurisdiction. And in Barry v. Edmunds, 116 U. S. 550, 6 Sup. 
Ct. 501, 29 L. Ed. 729, and Put-in-Bay Waterworks Co. v. Ryan, 181 
U. S. 431, 21 Sup. Ct. 709, 45 L. Ed. 927, it is held that a suit cannot 
be properly dismissed, as not substantially involving a controversy 
within the jurisdiction of the court, unless the facts as they appear on 
the record create a légal certainty of that conclusion. 
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I think, therefore, the suit could not hâve been dismissed for any 
defect of jurisdictional averments in the statement of daim. The rule 
for determining the jurisdiction laid down in Smith v. Greenhow, 109 
U. S. 669, 3 Sup. Ct. 421, 27 L. Ed. 1080, has been consistently fol- 
lovved in the later décisions. In that case it was stated by the court : 

"We cannot, of course, assume as a matter of law that the amount laid, 
or a less amount, greater thau $500, Is not recoverable upon the case stated 
in the déclaration, and cannot, therefore, justify the order remanding the 
cause on the ground that the matter in dispute does not exceed the sum or 
value of $500. But if the Circuit Court had found, as matter of fact, that 
the amount of damages stated in the déclaration was colorable, and had been 
laid beyond the amount of a reasonable expectation of recovery, for the pur- 
pose of creating a case removable under the act of Congress, so that, in the 
words of the fifth section of the act of 1875, it appeared that the suit 'did not 
really and substantially involve a dispute or controversy properly within 
the jurisdiction of said Circuit Court,' the order remanding It to the state 
court could hâve been sustained." 

In the case of McCarthy v. American Thread Co. (C. C.) 143 Fed. 
678, Judge Lanning, in his opinion denying a motion to impose costs 
based upon the same grounds as those upon which the présent motion 
to dismiss is based, said: 

"If, however, on the trial, the court had been satlsfled that the plaintiff 
laid her damages in lier déclaration at a sum in excess of $2,000 for the mère 
purpose of givlng colorable jurisdiction to the court, and without any ex- 
pectation of recovering more tlian $2,000, the suit should hâve been dismissed, 
without submittlng it to the jury, as one not within the court's jurisdiction. 
Wetmore v. Rymer, 169 U. S. 119 [18 Sup. Ct. 293, 42 L. Ed. 682]. While I 
think it clear that the proofs in tlie case would not hâve supported a verdict 
for $2,000, I am not satlsfled that by fixing the damages in the déclaration 
at more than that sum the plaintiff sought merely to give colorable jurisdic- 
tion to this court, or that the suit did not really and substantially involve 
a dispute or controversy properly within the court's jurisdiction." 

In the case at bar, while under the évidence presented by the plain- 
tiff s it is not certain that a verdict for $3,000 or over w^ould hâve been 
allowed to stand, the évidence does not justify the conclusion that the 
damages were stated in the déclaration in excess of $3,000 merely to 
give colorable jurisdiction. The rule laid down in Barry v. Edmunds, 
116 U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729, citing the language of 
Mr. Justice Story in Whipple v. Cumberland Manufacturing Co., 2 
Story, 661, Fed. Cas. No. 17,516 is that a verdict will not be set aside 
in a case of tort for excessive damages, 

— "unless the court can clearly see that the jury hâve commltted some rery 
gross and palpable error, or bave acted under some improper bias, influence, 
or préjudice, or hâve totally mistaken the rules of law, by which the damages 
are to be regulated" — that is, "unless the verdict Is so excessive or outra- 
geous," with référence to ail the circumstances of the case, "as to demonstrate 
that the Jury hâve acted against the rules of law, or hâve suffered their 
passions, their préjudices, or their perverse disregard of justice to mislead 
them." 

In no case is it permissible for the court to substitute itself for the 
jury, and compel a compliance on the part of thé latter with its own 
vîew Of the facts in évidence, as the standard and measure of that jus- 
tice, which the jury itself is the appointed constitutional tribunal to 



SPERKY & HUTCHINSON CO. V. CITY OF TACOMA, WASH. 641 

avvard. The jury disagreed, and I think the plaintiffs are entitled to 
hâve the amount of their damages determined by the verdict of an- 
other jury. 

The motion to dismiss is overruled. 



SPERRY & HUTCHINSON CO. v. CITY OF TACOMA, WASH., et al. 
(District Court, W. D. Washington, S. D. May 21, 1913.) 

No. 1,841. 

Courts (§ 493*) — Jurisdiction — Comity. 

Suit liavlng beeu brought lu the fédéral coiu't to restrain tlie enforee- 
ment of a eity ordinance, a temporary injunctlon was ordered, and con- 
tlnued at a subséquent term uutll fvirther order of the court. The case 
havmg been finally dlsmissed and injunctlon vacated, wlthout cancella- 
tlou of the injunctlon bond, suit was brought thereon by the clty in the 
State court. Hcld that, a state court havlng assumed jurisdiction, a féd- 
éral court would not entertain a subséquent iiroceedlng durlng the pend- 
eiicy thereof to eancel the boud. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1346-1352 ; Dec. 
Dig. g 493.*] 

In Equity. Suit by the Sperry & Hutchinson Company against the 
City of Tacoma, Wash., and others. On motion for the cancellation 
of an injunction bond. Denied. 

See, also, 68 Wash. 254, 122 Pac. 1060. 

Tucker & Hyland, of Seattle, Wash., and D. J. Lyons, of New York 
City, for claimant. 

T. L. Stiles, of Tacoma, Wash., for défendants. 

CUSHMAN, District Judge. On the 29th of July, 1911, plaintiff 
began this action against the défendants, to enjoin and restrain them 
from enforcing an ordinance of the city of Tacoma, and from collect- 
ing a license fee thereunder from persons and firms using plaintifif's 
trading stamps. An order was issued by the court, restraining the de- 
fendants from enforcing said ordinance, to secure which order a bond 
was given by plaintiff, conditioned that the plaintiff should pay ail 
damages and costs which should accrue by reason of the issuance and 
continuance of the restraining order. 

In October, 1911, an order was made herein continuing in effect said 
restraining order as a temporary injunction, until otherwise ordered 
by the court. At the last (July) term of this court the cause was final- 
ly determined, and judgment entered, dismissing the suit, vacating the 
injunctional order, with costs to the défendant. 199 Fed. 853. This 
judgment is unreversed, and there has been no appeal. In January, 
1913, and during the last term of this court, an action was begun on 
the bond in the state court by the city of Tacoma. To the complaint 
in that action the défendant filed a gênerai demurrer, which demurrer 
was overruled. 

Plaintiff now moves this court, at this, the February, term, for a 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
205 F.- 
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cancellation of the bond required and given at the time of the issuance 
of the restraining order. 

Complainant relies on the following authorities : Russell v. Farley» 
105 U. S. 433, 26 L. Ed. 1060; Coosaw Min. Co. v. CaroHna Min. Ce. 
(C. C.) 75 Fed. 867; A. Pahner v. Foley, 71 N. Y. 106; Krug v. 
Bishop, 44 Ohio St. 221, 6 N. E. 252; N. Y. W. S. R. R. Co. v. Om- 
erod, 29 Hun (N. Y.) 274; Scott v. Frank, 121 lowa, 218, 96 N. W. 
764; Smith v. Kuhl, 26 N. J. Eq. 97; Crawford v. Parson, 116 N. C. 
718, 21 S. E. 561; Gray v. Bremer. 122 lowa, 110, 97 N. W. 991: 
Olds V. Cary, 13 Or. 362, 10 Pac. 786; Aberdeen v. Honey, 8 Wash. 
251, 35 Pac. 1097; Terry v. Robbins (C. C.) 122 Fed. 725. 

In addition to certain authorities cited by claimant, défendants rely 
on Encyc. of U. S. S. C. Rpts. vol. 7, 581. 

The judgment of dismissal was entered herein because the plaintiff 
was estopped by a judgment of the Suprême Court of the state of 
Washington, rendered upon plaintiff's appeal from the judgment of 
the superior court of the state of Washington. 68 Wash. 254, 122 
Pac. 1060. 

Plaintiff argues that, because the judgment did not undertake to dé- 
termine- plaintiff's right to the restraining order at the time it was is- 
sued, but was so rendered on account of the subséquent détermination 
of the cause in the Suprême Court of the state, no action will lie upon 
the bond. It further makes the same contention on the ground that 
the restraining order, being upon its return continued during the pend- 
ency of the litigation, the order so continuing it was, in effect, a dé- 
cision that it had been rightfully issued, and that the bond had served 
its purpose, and no action would lie upon it. 

So far as this cause is concerned, the correctness of plaintiff's posi- 
tion in thèse matters may be conceded. It is held neither necessary 
nor proper to décide, after the rendition of a final judgment herein at 
the last term of court — with no order made retaining jurisdiction for 
any purpose — whether, under any circumstances, this court would hâve 
jurisdiction to détermine, in an ancillary and summary proceeding, the 
l'ights upon the bond, and the amount of damages, if any, to which 
défendants would be entitled. 

"Other cases are referred to by the counsel of the appellants to sustain 
their position ; but upon a careful examination we are not satisfied that thej' 
furnisll any good authority for disaffirming the power of the court having pos- 
session of the case, in the absence of any statute to the contrary, to hâve the 
damages assessed under its own direction. Thi.s is the ordinary course in the 
Court of Chancery in England, by whose practlce the courts of the United 
States are governed, and seems to be in accordance with sound principle. 
The imposition of terms and conditions upon the parties before the court is 
an incident to its jurisdiction over thé case; and, having possession of the 
principal case, it is fltting that it should hâve power to dispose of the inci- 
dents arising therein, and thus do complète justice, and put an end to fur- 
ther litigation. We are inclined to think that the court bas this power, and 
that it is an Inlierent power, which does not dépend on any provision in 
the bond that the party shall ablde by such order as the court may make as 
to damages (which is the usual formula in England), nor on the existence 
of an express law or rule of court (as adopted in some of the states) that 
the damages may be ascertained by référence or otherwise, as the court may 
direct; this being a mère appendage to the principal provision requlring a 
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IjoiKÎ to be taken, and not conferring the power to take one, or to deal wlth 
It after it has been taken. But whilst the court may hâve (we do not now 
undertake to décide that it has) the power to assess the damages, yet if it 
has that power, it is in its discrétion to exercise it, or to leave the parties to 
an action at law. No doubt in many cases the latter course would be the 
more suitable and convenient one." Russell v. Farley, 105 U. S. 4B3, 445, 446. 
26 L. Ed. 1060. 

It is clear f rom the foregoing that the right to a summary détermina- 
tion of the liabihty upon the bond in the original proceeding is discre- 
tionary vvith the court and a cumulative remedy. This is the gênerai 
rule in ail summary proceedings (37 cyc. 528, note 6), which includes 
summary proceedings upon bonds given in judicial proceedings (Id. 
531, citations section IV). 

The obligée in the bond having elected to begin a regular action at 
law in the state court — a court of gen.eral jurisdiction— before the 
making of the motion herein, in which action plaintiff herein has joined 
issue, comity, reason, and authority unité in requiring this court to re- 
fuse, in the exercise of its discrétion, to entertain this motion, without 
regard to its power, leaving the parties to the state tribunal for the 
détermination of the question of liability upon the bond. 15 Cyc. 26,2 
(Vil), and citations, note 66. 

This motion is denied. 



TOLEDO TIJACÏIOX, LKilIÏ & TOWKR CO. v. SMITH et al. 

(District Court, N. D. Ohio, AV. D. May 10, 1013.) 

No. 70. 

(HyUahuH hy the Ciiurt.) 

1. GORPOEATIONS (§ 6.54*) — FOBEItiK CORPORATION— PoWERS. 

A foreign corporation, duly iiieorporated under the laws of the state 
of Its résidence for the sole piirpose of acciuirinj;, owniiig, and holding 
the stock and securities of an Ohio corporation, niay lawfidly exercise 
in the siate of Ohio ail the incidents of such ownership, including glvlng 
assent to change of régulations, and votlng stock at ail stockholders' 
meetings, provlded that the exercise of such incidents of ownershiii 
does not tend to foster monopoly or suppress compétition. 

[B-d. Note. — For other casi;s, see Corporations, Cent. Dlg. §§ 2551, 2.55(!; 
Dec. Dlg. § 654.*] 

2. Corporations (§ 642*) — Foreion Corporation — "ïkaxsacting Bu.stkess" 

— "DoiNG Business." 

Actlng as a stockholder. or givlng assent as a stockholder, to changes 
In reguliitions, by a foreign corporation ownlng stock in an Ohio <or- 
poratlon, is not "dolng business" or "transactlng business" in Ohio, 
within tlie nieaning of eltlier .section 178 or section 550S (,'{ l'age & A. 
Gen. Code, p. 08), General Code of Ohio. Thèse statutes deul wlth trans- 
actions which are part of the regular business of the foreign corporation. 
and, under the rule of comity, do not affect occasional or incldental cor- 
porate acts. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dlg. §§ 2520-2527 ; 
Dec. Dlg. § 642.* 

For other définitions, see Words and l'iirases, vol. 3, pp. 2155-2160 ; 
vol. 8, pp. 7058, 7059, 7640, 7641.] 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 



644 205 FEDERAL REPORTEK 

3. Corporations (§ 5C*)— Statutes (§§ 174, 175*)— Construction of Stat- 

0TE — Adoption of Régulations. 

It is the duty of a court, chargea wlth the construction of the meaulng 
of a statute, to glve to It, if reasouably possible, tliat Interprétation wliich 
wIU avold absurd or Inconvénient results. Therefore, baving In mind tbe 
possibilitles and absurdlties involved if section 8703, General Code of 
Ohio, Is read llterally in case of a corporation which bas not, under 
section 8638, provlded by its cbarter that eaeh stockholder shall bave 
an equal voice in its afCalrs, and consldering the terms of sections 8636, 
8640, 8642, 8643, 8044, 8665, 8701, 8704, General Code of Ohio, statutes 
In pari materla with section 8703, it is held that, in case of a corpora- 
tion not belng chartered under section 8638, the words "two-thirds of the 
stockholders," in the provision of section 8703 that "régulations njay be 
adopted or changed by the assent thereto, in writing, of tvvo-tbirds of 
the stockholders," should be eonsidered as if reading "tvi'o-thirds of 
the stockholders in Interest" 

[Ed. Note. — -For other cases, see Corporations, Cent. DIg. § 152 : Dec. 
Dig. § 56;* Statutes, Cent. Dig. §§ 254, 266; Dec. DIg. §§ 174, 175.*] 

4. Corporations (§ 294*)— Eemoval or Directoes— Notice and Hearing — 

ÏERM of Office. 

The laws of Ohio do not permit the adoption of régulations authoriz- 
Ing the removal at stockholders' meetings of oflicers or employés chosen 
or appointed by the board of directors, nor to arbitrarily remove di- 
rectors. Directors are entltled to hold their positions for the term for 
whIch they are elected, unless removed for cause upon notice and hear- 
ing. 

[Ed. Note. — For other cases, see Corporations, Cent. DIg. §§ 1263-1206; 
Dec. DIg. § 294.*] 

5. Corporations (§ 291*) — Directors — Term of Office. 

Directors of a corporation in Ohio are elected to serve to the next an- 
nual élection after the date of theIr élection, if elected by the stock- 
holders ; and when elected at a regularly appointed annual meeting they 
are entltled to hold for oue year, unless sooner removed for cause. In 
sueh cases their terms of office cannot be shortened by a change of rég- 
ulations to go into immédiate eiïect, in which the date of the annual 
meeting is moved. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1250- 
1254 ; Dec. Dig. § 291.*] 

6. Corporations (§ 320*) — Actions — Necessary Parties. 

It is not necessary. In ail cases, for one Interested in a corporation as 
bondholder, stockholder, créditer, or otherwise, and whose rights are 
affected by matters afCecting the interests of the corporation, to join in 
an action to préserve his rights the corporation itself, or other parties 
in substantlally the same interest as himself. If the court is able to do 
.lustice to the parties before it, without injury to others not made par- 
ties, the case may proceed. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1426-1431, 
1435-1439 ; Dec. DIg. § 320.*] 

7. Equity (§ 46*) — Grounds— Kemedy at Law. 

The remedy at law, to esclude a concurrent reniedy in equlty, must be 
adéquate, practical, and as efficient to the ends of justice and its prompt 
administration as that in equity. Beld that, in the case at bar, tbe in- 
terests affected by the litlgation belng such as would suffer by the de- 
lays Incident necessarily to processes of law, équitable jurisdietion ob- 
talus, although a controUing factor of détermination is a question of 
law ; the only remedy at law, that of quo warranto, not existing as a 
matter of abstract right, but resting for its employment in the discre- 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Inàexea 
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tioi) of pnblic agenoies not having a spécial Interest in the vital issues 
iiivolved in the controversy. 

[Ed. Note.— For other cases, see Equity. Cent. Dig. §§ 151, 152, 157, 
159-163; Dec. Dig. §46.*] 

S. Corporations (s 654*)— Transfee of Franchise— Forf.ign Corpor.\tion — 
VoTiNG OF Stock. 

To permit tlie exercise of the right of votiug majority holdings of 
stock in an Ohio pul>lic utilities company by a forelgn corporation, vvliere- 
hy the latter secures the élection of a board of directors in the former, is 
not équivalent to transferring to such foreign corporation the fran- 
chise, pei'iuit, or license to own, operate, manage. or control public utili- 
ties under section 614 — 71!, General Code of Ohio, which forblds the 
grautlng or transferring to a foreign corporation of the franchise, permit, 
license. or right to own, operate, manage, or control such utilities. 

[Ed. Noie. — For other cases, see Corporations, Cent. Dig. §§ 2551, 2556; 
Dec. Dig. § 654.*] 

In Equity. Suit by the Toledo Traction, Light & Power Company 
against Barton Smith ancl others. Temporary injunction granted. 

King, Tracy, Chapman & Welles and Rathbun Fuller, ail of Toledo, 
Ohio, and Frueauff & Robinson, of New York City, for plaintiff. 

Smith & Baker, Wm. H. McLellan, Jr., Erwin R. Effler, and Mau- 
rice Allen, ail of Toledo, Ohio, for défendants. 

KIELITS, District Judge. The Toledo Traction, Light & Power 
Company, a Maine corporation, claiming to own more than four-iifths 
of the capital stock of the Toledo Railways & Light Company, an 
Ohio corporation, hereinafter called the "Local Company," and to own 
more than $11,000,000, being nearly the entire issue, of the bonded 
indebtedness of such corporation, sties in this court to restrain Bar- 
ton Smith, Maurice Allen, Louis E. Beilstein, ]rleman S. Swift, Wil- 
liam R. LIodge, Ervv'in R. Effler, Conrad Weil, Frank Llafer, Jay K. 
Secor, Charles F. Meilink, and William H. McLellan, Jr., résidents 
of Ohio, from interfering with the management and possession of 
the franchises and properties of the Local Company, by certain persons 
named in the bill, who, plaintiff claims, are the 21 directors and the 
officers of such Local Company. A temporary restraining order was 
issued, returnable in two days, and the case has been heard on a large 
record on motion for a temporary injunction. 

The Local Company controls and opérâtes ail the street railways of 
the city of Toledo, an electric light and power plant, a heating plant, 
artificial gas plant, interurban union station, and several independent 
suburban electric railways, either through its own charter powers di- 
rectly, or through the several corporations which are subsidiary to it. 
Prior to April 14, 1913, the board of directors of the Local Company 
consisted of nine persons, and eight of the défendants were, without 
question, up to that date members of such board, and each still claims 
to hâve that capacity. Of course, a very large question in this case 
already appears to be that of title to the offices managing the corpora- 
tion ; but in the opinion of the court that issue, although important to 
the extent of controlling the décision of the case, is, however, but in- 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cidental to the court's jurisdiction in equity, which will be hereafter 
(liscussed. 

It is logical to first consider the question of title. Plaintiff daims 
that, because of a change in the régulations of the Local Company, 
which will be treated at length later, a vacation of the offices of the 
old directors and officers was effected on the date last named, and an 
enlarged directorate, with altogether a new personnel, save one man, 
was then chosen and qualiiied. Four of the défendants claiming to 
be directors were regularly chosen at the amiual élection in January 
last, held according to the régulations. In one wa)' it is claimed the 
attempted change in régulations afifected thèse men, and that is that 
the third Monday of April was named as the day for the regular an- 
nual meeting, such change to go into effect in 1913. The resuit of 
this change, if legally made, acting in conjunction with an old provi- 
sion of the régulations, readopted in the amendment, which authorized 
the removal of directors at any spécial meeting of stockhoklers called 
for the purpose by a majority vote, so far as the term of office of 
thèse four directors is atTected, is to be immediately considered. 

[4] We are clear that the régulation for removal of directors, at- 
tempted to be acted upon at the meeting of stockhoklers April 14th, 
called for the purpose, is contrary to law, if it is to be considered as 
authorizing arbitrary removals. No such power inheres in the body 
of stockholders, unless it is conferred by statute. Thompson on Cor- 
porations, § 1084; Cook on Corporations, §§ 624, 711, and cases cited. 
Such power is not only not conferred by the statutes of Ohio, but 
.section 8704, General Code, detailing what may be provided in the 
régulations, being silent on this point, by well-known rules of inter- 
]M-etation we must hold that the power is altogether wanting. This 
section reads: 

• "Wlien no other provision is specially made in tliis title, a corporation by 
Its régulations may provide — 

"1. The tinio, place aud nianuer of calling aud conductiug its meetings. 

"2. The nuuiber of stockholders or niembers constituting a quorum. 

"3. The time of the anuunl élection for trustées or directors, and the uian- 
ner of giving notice thereof. 

"4. The duties aud compensation of officers. 

"5. The mauner of élection, or appointaient, ,'ind the teuure of office, of ail 
oflicers other than the trustées or directors. * * * " 

The power to remove a director for cause, of course, inheres in 
every corporation as an incident of its being : but there does not ap- 
pear in the minutes of the meetings of plaintiiï's stockholders that any- 
thing but an arbitrary removal of any of the directors named as de- 
fendants was attempted. If the removal is for cause, the accused di- 
rector is entitled to a hearing. 

[5] We corne now to consider wdiether the change of régulations 
providing for an annual meeting in April, rather than January, the 
old month, to take effect in 1913, was efficacious to remove the four 
directors in question. We are of the opinion very clearly that, ir- 
respective of whether the régulation changing the date was properly 
adopted, it cannot be employed to terminate the tenure of office of 
either of thèse four men. Ail the Ohio statutes speak of annual élec- 
tions at which directors shall be chosen. 
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Section 8635, for instance, provides that as soon as a certificate is 
made the stockholders shall meet to choose directors, "to continue in 
office until the time fixed for the annual élection, and until their suc- 
cessors are elected and qualified." 

Section 8647 provides when the annual élection shall be held, unless 
otherwise provided in the régulations, and makes a provision for the 
élection of directors when there is a failure to elect at the annual 
meeting. 

Section 8662 provides that a vacancy in the board of directors, un- 
less otherwise provided by the by-laws, may be filled by the board 
itself "for the unexpired term." 

Section 8665, concerning the increase of the number of directors, 
provides that the additional number shall "hold their ofRces until the 
next annual élection for directors and until their successors are elected 
and qualified." 

Section 8704, already quoted, in the fifth subsection thereof, with- 
holds from the stockholders power by régulation to afifect the tenure 
of office of directors, while in subsection 3 it grants right to fix the 
date for the "annual élection" of directors. 

The efïect of the language of thèse statutes is clearly to make the 
term of a director regularly elected at an annual meeting to be for 
one year, or until the next annual élection, and that no power abides 
in the stockholders, in any method short of removal for cause, to 
shorten this term. We are in entire accord with the reasoning in that 
behalf of the superior court of Cincinnati in Lutterby v. Brewing Co., 
12 Ohio Dec. 67. See, also, Thompson on Corporations, § 1080. We 
are therefore constrained to hold that, so far as this action seeks to 
afïect the right of the défendants Meilink, Hafer, Secor, and Weil 
to serve as directors of the Toledo Railways & Light Company, it 
must fail, and that consequently Messrs. Taylor, Heater, Winkworth, 
and N. A. Tracy, who are claimed to hâve been chosen to succeed 
them, hâve no valid title to places on the directorate. 

At a meeting on February 8 the défendant Swift was regularly 
elected a director by the remaining directors to fill a vacancy. It bas 
been noticed that section 8662, General Code of Ohio, provides that 
régulations may be adopted authorizing the stockholders to fill va- 
cancies in the board of directors temporarily filled by action of the 
directors themselves. By some misapprehension of the f acts, , plain- 
tifif's stockholders' meeting attempted to remove Swift by the opéra- 
tion of that paragraph of the régulations purporting to glve the stock- 
holders the arbitrary right to remove a director (an action which, as 
appears above, in our judgment, was void because the law gives no 
power of enactment of such a régulation), and to fill the vacancy which 
he was theretofore temporarily filling by the élection of the board of 
directors. 

The resolution to effect his removal very clearly classified him with 
Secor, Hafer, and Meilink as being of the four who were elected at 
the annual meeting, and it recites that the action is taken under the 
provision of the régulations whicli provides for the arbitrary removal 
froni office by a majority vote of the stock of the company at any 
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spécial meeting. Through misunderstanding at this meeting Weil 
and Swift were transposed; the former being classified with Hodge, 
Effler, and Allen. The language of the minutes is so explicit and plain 
that the court has no alternative but to hold that the position thereto- 
fore held by Mr. Swift was not legally filled, assuming that any of the 
action of this meeting was légal, and that consequently Swift remains 
a director by virtue of his regular élection in February to fîU a va- 
cancy, wherefore Coup, whom the meeting attempted to elect in his 
place, has no office. 

We are left now to consider whether the défendants Allen, Ef- 
fler, and Hodge remained directors after April 14. Involved in 
that question is the regularity of the stockholders' meeting on that 
date. If it were regularly and properly called as a spécial m.eeting, 
then, as we hâve seen, it had power to fill the places occupied by thèse 
three gentlemen temporarily by virtue of their several élections in 
February to fill vacancies. Prior to the attempted amendment by plain- 
tiff's assent, it was provided that spécial meetings of the stockholders 
might be ordered by the directors, or a majority thereof, in writing 
on 10 days' notice. The change attempted to be effected consisted in 
adding a provision that spécial meetings might be ordered "by the 
owners or duly authorized représentatives of the owners of a majority 
of the capital stock of said company or by any three stockholders," 
and that the notice should be five days. The call for this meeting on 
the 14th of April was signed by seven stockholders, one of whom was 
the plaintiff, by its duly authorized attorney in fact, and the notice 
given exceeded five days by a few hours. The primary inquiry hère 
is whether thèse régulations were lawfully changed. As we îiave seen, 
as to the directors Meilink, Secor, Weil, Hafer, and Swift, such an 
inquiry is not necessary. The first step is to détermine the riglit of 
the plaintiff, a Maine corporation, to act at ail in the premises. 

[1 ] It is said, first, that the plaintiff's charter powers are obnoxious 
to the laws and policy of Ohio. Before we consider what they are, 
it is profitable to review the circumstances leading to the incorpora- 
tion of plaintiff. The Toledo Railways & Light Company, herein 
called the Local Company, is, as we hâve noted, the paramount cor- 
poration in Toledo. Its issued capital stock is of the par value of 
^13,875,000, and its other indebtedness and liabilities of varions kinds, 
computed to January 1, 1913, were nearly $18,000,000, making its 
aggregate liabilities $31,462,246. 

The charter of the plaintiff is the outcome of negotiations through 
the previous winter of conflicting interests in the Local Company, 
heavily overcapitalized and overbonded as it was, and in conflict with 
the city over street franchises expired and about to expire, and be- 
cause of controversies over fares and service. A foreclosure action 
was also pending in this court. Thèse interests had gathered under 
two committees, the Bondholders' Protective Committee and the Stock- 
holders' Protective Committee. A reorganization committee, w^hich 
we will hereafter refer to as the' "Committee," was organized from 
the membership of the two committees last named, and in November 
last formulated and submitted a plan of reorganizationj which we will 
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hereafter designate as the "Plan." The Committee also entered into 
a contract, hereinafter referred to as the "Contract," to become bind- 
ing when the Plan should hâve been declared operative, with the firm 
of li. h. Doherty & Co., of New York, bankers and public iitility 
operators, to take over the control and opération of the franchises, 
business, and properties of the Local Company and of the subsidiary 
companies until January 1, 1918. It is agreed by ail of the parties 
to this case that this Contract was, and it may be hoped is yet, big 
with promise for relief to bondholders, creditors, and stockholders, as 
well as offering soiiie advantages to the public, which, after ail, pays 
ail the bills and furnishes a very significant portion of the capital and 
plant in the form of franchises. 

Such features of the Plan as may be important to this discussion 
will be noticed f rom time to time. Now it is not necessary to do more 
than to say that plaintiff's organization was contemplated by it and 
by its devisers and ail parties interested from the beginning as an 
essential élément. A "new company" was to be organized "under the 
laws of such State" as the Committee "may deem désirable." The 
term "New Company," as expressed in the Plan, was "intended to 
mean whatever company may be finally utilized to issue the new se- 
curities to be issued under the Plan." The document provided that the 
New Company shovdd acquire as far as possible the securities and 
shares of the Local Company and its subsidiaries, getting thereto 
complète title. In payment for the obligations so acquired, and to 
carry eut the terms of the Plan, including the liquidation of floating 
indebtedness, to retire securities which could not be absorbed, to pay 
the estimated présent cash requirements of the plan in the amount of 
more than $1,000,000, to reserve for future extensions and improve- 
ments in the amount of $1,500,000, and to provide for the compensa- 
tion of Doherty & Co., who were to get $2,000,000 par value of the 
common stock and to underwrite securities not absorbed in exchange, 
the New Company was to be authorized to issue its 6 per cent, first 
and second lien collatéral trust notes in the sums of $7,500,000 and 
$1,200,000, respectively, and 6 per cent, cumulative preferred stock 
and common stock in the sums of $8,000,000 and $9,200,000, re- 
spectively, wherefore plaintiff was capitalized in its charter for $17,- 
200,000. Some of the securities for which the Local Company was 
liable, or which were liens on some of its property, and, of course, ail 
of its stock, were to be subject to scaling in the exchange; a stock- 
holder in the Local Company, if he paid $7.50 in cash into the Plan 
for each share of the old stock held by him, getting for each share 
$7.50 worth of preferred stock in the New Company and 43 per ceni. 
par value of his old stock in the common stock of the New Company, 
while the stockholder who came into the l'Ian, but who did not pay 
in any more money, received 13 per cent, of his old holdings in com- 
mon stock of the plaintiff. 

Upon the perfecting of the Plan, the Stockholders' Protective Com- 
mittee, with the approval of its counsel, Mr. Smith, défendant in this 
case, addressed an amply explanatory statement and letter to the 
stockholders, advising them to corne in under the Plan and take the 
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Option vvhich incurred the payment of the $7.50 for eacli share of 
stock, and they were assured that the Plan "will vest in the New Com- 
pany ail the securities of the Toledo Railvvays & Light Company which 
are deposited under" it, except bonds of three of the subsidiary com- 
panies, amounting to over $4,000,000, vvhich would not mature for 
several years. Tlie resuit of this recommendation and of the other 
activities of the interested parties vvas that $715,000 in cash were fur- 
nished by the old stockholders under the provision for the payment 
of $7.50 per share, and that the plaintiff acquired 117,447 of the 138,- 
750 shares of the Local Company 's stock and more than $11,000,000 
par value of its securities. 

Depositing stockholders of the Local Company did not get in hand 
their stock of plaintiff's issue. A voting trust was organized, and the 
stock was deposited with a trust company ; the depositing stockholders 
receiving a représentative amount of voting trust certificates. The 
voting trust, which had no function touching the stock of the Local 
Company, consisted of seven members divided into three classes. A 
majority were nominees of Doherty & Co., and it was provided that a 
vacancy occurring in this class was to be fiUed by the surviving mem- 
bers of the class. The other three members were divided as repré- 
sentatives of bondholders and stockholders : the bondholders getting 
two. It will be seen that thèse provisions secured the control of the 
voting trust to Doherty & Co. As part of the Plan, also, and as 
finally completing it, the plaintiff itself entered into a contract with 
Doherty & Co. whereby the latter undertook to carry out, so far as 
the plaintiff's interests were concerned, faithfully the ternis of its con- 
tract with the Committee to operate the local franchises and utihties. 

It will be noted that the Contract with Doherty & Co. was made by 
a Committee which had no légal relation to the Toledo Railways & 
Light Company, and which was a purely voluntary organization, with 
absolutely no authority in the premises, acting for the benefit of the 
I^ocal Company only as the interests of the latter coincided with those 
of the éléments constituent to it. It was still necessary. before 
Doherty & Co. could begin the performance of its responsibilities un- 
der the Contract, that the firm sustain some direct relation with the 
Local Company. Short of a formulated contract of employment en- 
tered into by the local directors with Doherty & Co., whereby the 
directors specifically clothed the firm with absolute authority in the 
premises and abrogated their fonctions (which sort of contract it is 
not likely the directors could lawfully make), the only way in which 
those interested in the Local Company could obtain the full fruitage 
of the Contract, and through wdiich Doherty & Co. could perform the 
best service under it, was by having constantly a board of directors 
friendly to it, acceding to its advice in ail the détails of management 
upon which the directors by law should pass. It is readily apparent 
that Doherty & Co. would be at péril of great embarrassment, to say 
the least, from an indiffèrent or hostile board of directors, and that 
the utmost harmony between the officiary of the Local Company and 
the contracting operator was essential in order that the bondholders 
and stockholders should profit by the arrangement, to say nothing of 
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that long-suffering and generally neglected, but largely interested, other 
party, the public. We can see plainly that to meet this situation was 
one of the two causes for the création of the plaintiflf corporation ; 
the other being the necessity for a convenient vehicle for the handling 
of the financial problems involved in deahng with the immense mass 
of securities which had been emitted by the Local Company. 
Plaintiff's charter provides that it is authorized — 

possess, and to sell, assign, transfer, mortgage, pledge or otherwlse dispose 
of shares of the capital stock of, or any bonds, mortgages, debentures, notes 
or other securities, obligations, contracts and évidences of iudebtedness of the 
Toledo Railways & Llght Company, the Mauraee Valley Railways & Light 
Company, the Toledo, (5ttavva Beach & Northern Railway Company, the To- 
ledo Gas, Electric & Heating Company, the Toledo & Western Railroad Com- 
pany, the Toledo & Western Railway Company, the Toledo Casino Company, 
the Ottawa Park Street Railway Company and the Interurban Station Com- 
pany, ail corporations organized and existing under and by virtue of the laws 
of the State of Ohio, and also the Adrian Street Railway Company and To- 
ledo Beach Company, corporations organized and existing under and by vir- 
tue of the laws of the state of Michigan, and of any other corporation or cor- 
porations, associations or voluntary organizations, prlvate, public or quasi 
public, now or hereafter organized for or engaged in, directly or indirectly, 
"to purchase, subscribe for and invest in or other wise acquire, own, hold and 
the business of transportation or turnishing light, beat, water or power in 
the City of Toledo, «tate of Ohio, or the territory adjacent thereto, and, while 
owner of such shares of stock, to exercise any and ail the rights, powers, and 
privilèges of individual ownership thereof, including the right to vote thereon 
and with respect thereto, and to recelve ail dividends and payments thereon. 
to coUect, recelve, and enforce the payment of the principal and interest of 
ail such bonds, securities, and other obligations at any time held by It and 
to enforce the covenants, conditions, and provisions of any mortgages or liens 
securing the same, to loan money to or to aid in any lawf ul manner What- 
soever any such corporation, association, or voluntary organization whose 
shares of capital stock, bonds, or other obligations, or any part thereof, are 
or may be owned, held, or in any manner guaranteed by this corporation, and 
to do any and ail lawf ul acts and things to protect, préserve, improve, or 
enhance the value of any such shares of capital stock, bonds or other obliga- 
tions or the property represented thereby, to do any and ail such other law- 
ful acts and things tending to increase the value of any property at any time 
owned, held, or controlled by this corporation." 

We interpret this language, as it is explained by the transactions 
leading up to the création of plaintiff and the functions it was to per- 
form as part of the Plan, assuming with ail the parties to this case 
absolutely without exception that the Contract promised to be highly 
bénéficiai, to mean that the relation of plaintiff to the Toledo Rail- 
ways & Light Company is to be entirely benevolent ; no monopoly is 
possible; nothing is proposed which private individuals might not 
f reely combine to do in partnerships ; nothing is described which a 
banking, insurance, or investment corporation in Ohio might not do 
(they could become owners of a majority of stock, and then do what 
this charter describes). In short, as the origin of plaintiff shows, it 
amounts to nothing more than a combination of intencsts of a majority 
of the stockholders to common action. That plaintiff, therefore, 
:should' be allowed hère to exercise the privilèges of stock ownership 
common to ail stockholders is apparent, unless considérations to be 
later noted prevent. 
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Thompson on Corporations, § 6626, says : 

"ïhe law of coiuity, in its application to the question of the riglit of a cor- 
[wration to act in anotlier state or country, is that a corporation created by 
the laws of one state or country is permitted to do business in auother state 
or country and sue in its courts, unless expressly prohibited by statute or 
tlie récognition of the corporation is contra ry to tlie pul)!ic pollcy of tlie 
state. Tlie law of couiity is a part of the coiiinion law, and the courts glve it 
the etïect that they give to any other rule of the conimon law." 

A principle vvhich is indorsed in Ohio. Bank v. Jones, 16 Ohio St. 
145; Newburg Petroleum Co. v. Weare, 27 Ohio St. 343; Ilum- 
phreys v. State, 70 Ohio St. 67, 70 N. E. 957, 65 L. R. A. 776, 101 
Am. St. Rep. 888, 1 Ann. Cas. 233. 

This is not such a situation as that which the court had to deal with 
in FrankHn Bank v. Commercial Batik, 36 Ohio St. 350, 38 Am. Rep. 
594, where charter powers were sought to be exceeded by a banking 
corporation to the resuit, if accomphshed, of stifiing compétition ; nor 
that in Railway Co. v. Iron Co., 46 Ohio St. 44, 18 N. E. 486, where 
a spécifie limitation of a state statute was being exceeded; nor that 
condemned in State v. Standard Oil Co., 49 Ohio St. 137, 30 N. E. 
"279, 15 L. R. A. 145, 34 Am. St. Rep. 541, a décision against an un- 
mistakable monopoly; nor that which the court, in Railway Co. v. 
State, 49 Ohio St. 668, 32 N. E. 933, said "would be void as against 
the policy of our corporation law," being a plan "whereby the stock 
is placed in the hands of trustées, who are invested with the power 
of voting it as their interests may dictate, irrespective of the wishes 
or direction of the owners," for hère great care is taken to safeguard 
every interest, and the plaintiff is to act only as the convenient and 
practical instrument for executing the wishes of those who were own- 
ers of the stock it now controls, and who hold now proportionate and 
représentative shares of its own stock, We are utterly unable to find 
any judicial enunciation of policy in Ohio which applies to the pur- 
poses for which plaintiff is chartered, or which reprobates the things 
which it is trying to do. 

As to a statutory déclaration of policy, that which is expressed in 
the Code of Ohio is favorable, for section 8683 provides : 

"A private corporation also may purchase, or otherwise acquire, and hold 
shares of stock in any otlier kiudred but not couipeting private corporations, 
domestic or foreign." 

If we construe the qualifying word "kindred" as involving a cor- 
poration of the same class as the one seeking to acquire its stock, the 
policy of this statute is broader than necessary to justify plaintiff's 
acting to the full share of a stockholder's powers. If this word is to 
be narrowly construed as meaning "congenial" or "sympathetic," 
which are not distant synonyms, then the statute very nearly if not 
quite reaches the situation. 

Section 8623, General Code of Ohio, provides: 

"Except for carrying on professional business, a corporation may be formed 
for any purpose for wMch natural persons lawfuUy may associate tliem- 

selves." 
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It must be conceded that "natural persons lawfully may associate 
themselves" to pool their holdings of stock or securities issued by 
a corporation and employ their aggregation of power to the common 
benefit. What more is the plaintiiï trying to do? What more was 
plaintiff organized or chartered to do, as shown by the terms of its 
charter quoted above? To be sure, the statute uses the word "pur- 
pose" in the singular, and "intentionally" so, as the court says in 
State ex rel. v. Taylor, 55 Ohio St. 61, 44 N. E. 513, "and a corpora- 
tion cannot be formed for two or more distinct purposes, in the ab- 
sence of spécifie statutory authority." But what is there hère more 
than authorization to act as an owner of securities of the Local Com- 
pany ? The détails set out in the charter are but incidents to the hold- 
ing — such things as any natural person could do. 

If the plaintiff may not exercise in Ohio the powers and rights 
generally of a stockholder, then it would seem to us that the Plan 
was futile, and that ail the labors of the varions gentlemen who 
worked through last winter to this end had come to naught, and that 
the stockholders of the company who had contributed the large sum 
of $715,000 were that much poorer. Their stock, then, has been ex- 
changed for voting certificates representing stock in an emasculated 
corporation, which cannot realize on its securities because the latter 
are based upon the foundation that it is clothed with ail the rights of 
a majority stockholder by the Local Company. Doherty & Co. hâve 
no responsibility directly to the Toledo Railways & Light Company. 
It might not hâve any responsibility to the other contracting party, 
the Committee, if that body was unable to give to it the full oppor- 
tunity of management which an assuredly friendly directorate only 
could afford. 

Notwithstanding some claims made in the progress of the trial, the 
court is unable to find that the right to vote 117,447 shares of stock 
deposited for plaintiff rests in any person or any body of men other 
than the plaintiff. Possibly litigation might restore to the numerous 
depositing stockholders their respective holdings ; but we hardly care 
to express an opinion that any litigation is practical which would bring 
back into their several pockets the cash outlay suffered by them at 
the rate of $7.50 per share held by each, a great part of which has 
already been expended. Surely this court ought not to be asked to 
make a décision which would render the securities of plaintiff unmar- 
ketable, with such disastrous results as would necessarily flow, not 
only to stockholders in the Local Company, but others, from such a 
condition, unless we are shown some policy of Ohio, clearly defined 
by statute or judicial décisions, which compels such a resuit. 

A corporation, empowered to own stock, has an incidental right 
to vote it, and the exercise of such right violâtes no public policy, in 
the absence of a statutory prohibition and when no monopoly is there- 
by created. Bigelow v. Calumet & Hecla Mining Co., 167 Fed. 721, 
94 C. C. A. 13. 

[Z] It is next insisted that plaintiff can exercise none of the pow- 
ers of a stockholder until the provisions of sections 178 and 5508, 
General Cod' of Ohio, are complied with. They are: 
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"Sec. 178. Before a foreign corporation for profit transacts business in this 
State, It shall procure from tlie secretary of state a certiflcate that it lias 
complied with the requirements of law to autliorize it to do business in this 
.state, and that the business of such corporation to be transacted in this 
•state, is such as may be lawfully carried on by a corporation, organized un- 
der the laws of this state for such or slmilar business, or if more than one 
klnd of business, by two or more cori)orations so incorporated for such kinds 
of business exclusively. No such foreign corporation doiug business in this, 
state without such certiflcate shall maintaiu an action in this state upon a 
contract made by it in this state until it bas procured such certiflcate. Tbls 
section shall not apply to foreign banking, Insurance, building and loan, or 
bond investment corporations." 

"Sec. 5508. Ail foreign corporations, and the officers and agents thereof, 
doing business in this state, shall be subjected to ail the liabillties and re- 
strictions that are, or may be imposed upon corporations of like character, 
organized under the laws of this state, and sliall bave no other or greater 
powers. Every contract made by or on belmlf of auy such foreign corpora- 
tion, afïectiug the liabillty thereof or relatlng to its property witliin this 
state, before it shall bave complied wlth the provisions of section 178 of the 
(îeneral Code, shall be wliolly void on its belialf and on behalf of its assigns. 
but shall be enforceable against It or thém. Nothing contained in this section 
shall be lield or construed to apply to Insurance corporations, fraternal benefi- 
clary associations, or building and loan associations required by law to report 
to the superintendent of insurance, nor to repeal. change or modify the pro- 
visions of section 188 of the General Code." 3 Tage & A. Gen. Code, p. 98. 

It is important to consider vvhether to vote stock or assent to a 
change in the régulations is "transacting business" or "doing business" 
within the meaning of thèse statutes. It is to be noted that section 
5508 does not make void any business donc before obtaining a certiiî- 
cate under section 178 save a contract" entered into; but. of course, 
a court of equity would not by its decree permit such a defaulting 
foreign corporation to reap the benefit of actions by it performed which 
could fairly be said to be doing or transacting business, so we must 
détermine whether to vote stock or to assent to a change in régula- 
tions is fairly within the inhibition of thèse statutes, remembering that, 
as the latter derogate from the opération of the rule of comity by 
putting restrictions upon things done by foreign corporations which 
a natural person or local corporation might properly do, they must 
be construed in the respects under considération with some strictness. 
Judge Hammond. in Csesar v. Capell (C. C.) 83 Fed. 403, 412, after 
commenting upon the power of states to place restrictions upon the 
opérations within their borders of foreign corporations, states the rule 
which ail courts are undoubtedly following respecting législation of 
this ckss as follows : 

"But ohe cannot read the cases relative to tlie restrictive législation of thç 
states without at once observing tliat the courts everywhere are doing ail 
they can to confine this absolutism which nowhere else exists under our laws, 
within the reasonable bounds of due regard for the ordlnary principles of 
justice, at least." 

It is not every act done by a corporation and an exercise of its cOr- 
porate powers that amounts to "transacting business" or "doing busi- 
ness" within the terms of thèse statutes. For instance, the change 
of a form of certificate of stock held in this state and issued by the 
plaintiff, a foreign building and loan company, and pledged to it as 
collatéral for a loan upon which it sues in this state, is not. Demland 
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V. Loan Co., 11 Ohio C. D. 249. Nor the bringing of an action 
in ihis State by a foreign corporation to recover compensation for land 
unlawfully taken bv a railroad company. Trust Co. v. Railway Co., 
7 Ohio N. P. (N. 's.) 497. Thèse are ail the Ohio décisions which 
hâve much point. They are consistent with the interprétation of sim- 
ilar language in statutes of other states, as to which opérâtes the rule 
stated by Thompson (section 6671) as follows : 

"The transaction of occasioiial or Incideiital corporate business does not 
uecessarily bring a corporation within the provisions of sucli a statute, though 
it niay be more than a single transaction. If the matters pertoruied are 
merely incidental to the carryiiig on of the gênerai corporate business in its 
own domicile, it may not be dolng business within the meaning of such a 
statute." 

The question in its varied aspects is treated by Thompson in chap- 
ters 181 and 184 (Corporations, 2d Ed.). This was the early holding 
of the Suprême Court of the United States construing the stringent 
provision of the Colorado Constitution (Cooper Manufacturing Co. 
V. Ferguson, 113 U. S. 727, 5 Sup. Ct. 739, 28 L. Ed. 1137), and has 
continued to be the ténor of judicial opinion to the présent (Thompson, 
§ 6716). The rule is most succinctly stated by Judge Sanborn in the 
syllabus paragraph prepared by him to a décision by the Circuit Court 
■of Appeals of the Eighth Circuit (Blodgett v. Lanyon Zinc Co., 120 
Fed. 893, 58 C. C. A. 79), as follows : 

"In the absence of an express provision of statute to the contrary, the in- 
nocent acts and contracts of a foreign corporation, which has failed to comply 
with tlie statutes permittlng it to do business in the state where the contracts 
are niade and the acts done, are valid and enforceable, liecause it is not the 
intent of the authors of such laws to strike dowu contracts or acts in per- 
formance of them that are not evil in themselves." 

We hâve noted a feeling that to hold against the right of the plain- 
tif? to act in Ohio is to undermine the foundations of the Plan, vfhich 
every voice in' this case commends to be highly advantageous to the 
Local Company at least, and that, if plaintiff is emasculated by a hold- 
ing that it cannot act in the capacity of a stockholder, the Contract, 
which again every voice proclaims to be of great and beneficent prom- 
ise, becomes a futile thing. Wherefore, in the absence of a construc- 
tion of the scope of the statutes by Ohio courts, we feel constrained 
to follow the authority indicated, and to say that the acts in question — 
voting stock and assenting to régulation changes of the Local Com- 
pany — are no more than incidents to plaintiff's business. Its real 
business is to hold and maintain the value of the Local Company 's 
securities and to give it a chance for its life. The two Ohio statutes 
are more restrictive than those in some other states, in that they avoid 
contracts. Wherefore the full force of the rule laid down by Judge 
Sanborn, supra, does not apply hère, but in the respects under con- 
sidération they are not différent from those of other states. The fact 
that they speak so particularly of such formai business as the mak- 
ing of contracts suggests that they are intended to strike at formai 
and principal business acts. So we hold that nothing in thèse sec- 
tions prevents plaintiff from exercising the right of a stockholder to 
vote stock or to assent to change in régulations. 
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[3] The attempt to change the régulations was made under favor of 
section 8703, which reads: 

"Eegulations inay be adopted or changée! by tlie assent tliereto, in writing, 
of two-thirds of the stoclcholders, or, if there is no capital stock, of the mem- 
bers, or by a majority of the stockholders or members, at a meeting held for 
that purpose, notice of which has been given by the acting président person- 
ally to each meniber or stockliolder, or by publieatio]i in sonie newspaper of 
gênerai circulation in the county in whicli the corporation is located, or in 
the counties through which Its improvement does or will pass." 

And the only thing done by way of attempting to comply with this 
section was by plaintiff filing a statement, signed by it through its 
specially authorized attorney in fact, setting out the amended régula- 
tions sought to be placed upon the company. The question raised, 
therefore, is whether the assent of two-thirds of the shares of stock 
fîled by the owner thereof meets the provision of the statute which 
says that "two-thirds of the stockholders" may change the régulations 
by filing an assent in writing. It must be conceded that, if this sec- 
tion is taken Hterally, a very inconvénient resuit is possible. For in- 
stance, four stockholders, holding each a single share of a company 
issuing 100 shares, could change régulations every succeeding day 
until enjoined, against the wishes of two persons, holding 96 shares. 
It hardly seems possible that a Législature ever intended so absurd a 
residt. 

On the other hand, we can see some reason why the holders of stock 
to the extent of two-thirds of the issue should hâve this power — rea- 
sons not altogether absent from this case — for otherwise a board of 
directors ceasing to represent the majority interest might seriously 
embarrass that interest without incurring penalty of removal. In 
this case, for instance, the défendant directors are conf essedly tem- 
porary incumbents, and their direct interest in the company through 
their shareholding is infinitésimal compared with that of the plain- 
tiff. If the statute is to be read literally, then the plaintiff, though 
overwhelmingly in the majority as far as shares go, must either sub- 
mit to the possible dictation of individual stockholders, whose num- 
bers may be formidable, but whose holdings are grotesquely smalj in 
comparison, or enter into a contest of dividing holdings until it has 
swamped the minority by the numbers of its friends each holding a 
single share. 

While power to alter régulations is limited by the power to 'make 
them, and must be referred to one of the classifications of section 
8704, General Code, namely: 

"1. Time, place and manner of calllng and condueting its meetings. 

"2. The number of stockholders or nienibers coustituting a quorum. 

"3. The time of the anuual élection for trustées or directors, and the man- 
ner of giving notice thereof. 

"4. The dutles and compensation of oflicers. 

"5. The manner of élection, or appoiutment, and the tenure of oflBce, of ail 
ofEcers other than the trustées or directors" 

— ^yet it is readily to be seen that in each one of thèse lurks oppor- 
tunity for serions mischief to majority holdings if the language of 
section 8703 is to be read as giving stockholders per capita représenta- 
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tioa in signifying written consent. As instances, changes in either 
provisions 1 or 4 might be especially fruitful of embarrassment. We 
are aware that courts ought not to disregard the plain meaning of 
ternis merely to avoid inconvenience, but it is equally a vital rule of 
construction that, if possible, an interprétation should be given which 
will avoid manifest absurdities. 

It is profitable to consider statutes in pari materia for the light the}' 
shed on the question now before us, and such considération indicates 
very clearly that the law's policy in Ohio is that issues afïecting the 
corporation are to be decided by the power of shares of stock rather 
than by the stockholders considered as individuals. Section 8638 
should be ref erred to for the light which it sheds : 

"A corporation may provide in tlie articles of incorporation tliat eacli 
stockholder, irrespective of the amount of stock he owns sliall be entitled to 
one vote, and no more, at an élection of directors or uiwn any subject sub- 
mitted at a stockholders' meeting. When such provision is made the cor- 
poration shall be governed thereby." 

The setting of this statute unmistakably indicates that it is to be 
considered as providing an exception to the ordinary method of deter- 
mining corporation questions. It is not applicable to the local cor- 
poration, and is instructive, in that it is a statutory alternative for the 
practice which a corporation not chartered under it must follow. 

Section 8636 provides specifically that at stockholders' meetings 
"each stockholder shall hâve the right to vote in person or by proxy 
the number of shares owned by him," and that in the élection of di- 
rectors "a majority of the number of shares shall be necessary for a 
choice." 

By section 8665, through "a vote of a majority of its stock, at a 
regular meeting of an incorporated company, it may increase the 
number of its directors," and the provision is further made that at a 
spécial meeting of the stockholders called for the purpose "by a vote 
of a majority of its stock" an increase in the number of directors may 
be made. 

Section 8640 provides that within a certain time before meeting 
held for the élection of directors or trustées, "or for the detennina- 
tion of any question, by the stockholders of a corporation * * * 
any person or persons entitled to vote thereat and oivning at least one- 
tenth interest in its stock" may apply to a court for the appointment 
of inspectors, which indicates that the degree of interest in the com- 
pany as shown by the amount of stock held is the test of a stock- 
holder's voice. In the sections following 8640 (8642-8644), in case 
inspectors are appointed under such application, the language indicates 
unmistakably that it is the duty of inspectors to ascertain the holdings 
of the several stockholders in order to détermine the respective vot- 
ing capacities. 

Thèse statutes seem to us conclusive to the point that the policy 
of the State law is that, save in the exception provided for in 8638, 
the majority in interest in a corporation shall control its afïairs. Sec- 
tion 8701 reads : 

"Every corporation may adopt a code of régulations for its government con- 
sistent with the Constitution and laws of the state." 
, 205 F.— 42 
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And section 8704, which we hâve heretofore quoted, limiting the 
range of régulations, provides that the corporation may by régulation 
order "the number of stockholders * * * constituting a quorum." 
LJndoubtedly, having référence to the statutes just referred to and to 
the language of section 8701, vve are required to construe the word 
'"stockholders" in section 8704 as meaning shares of stock in corpo- 
rations not having taken advantage of section 8638. Otherwise it 
would be compétent for a corporation to fax a quorum which would 
hâve no capacity to do the business provided for by sections 8636 and 
8665. 

No reason appears why in amending régulations there should pre- 
vail a différent représentation from that required when other im- 
portant business is to be transacted. Our conclusion is that every 
considération requires that, when an attempt is made to change the 
régulations in a corporation not affected by section 8638, the change 
can be only etïected by the assent in writing of those stockholders 
who own two-thirds of the shares of stock, and that the word "stock- 
holders" in section 8704 must be construed as if reading "two-thirds 
of the stockholders in interest." This same section provides that at 
a meeting called for the purpose a majority of the stockholders may 
change the régulations. This provision renders the absurdity ail the 
greater, if the représentation is to be per capita, rather than by extent 
of holdings. 

It is said that this statute is vicions, in that it afïords an opportunity, 
if so construed, to oppress the minority. That may be, but minorities 
in corporations bave always the court's protection against the tyranny 
of the majority, and it would seem that the oppression of the minority 
by the majority is not likely to be as mischievous to the corporation 
itself as if the conditions were reversed. Our construction is in sym- 
pathy with the ténor of judicial décision wherever the question bas 
been raised. The précise point was decided in State of Washington 
v. Horan, 22 Wash. 197, 60 Pac. 135. There the statute under consid- 
ération read: 

"It shall be competeut Eit aiiy time for two-tlili-ds of the stockholders of any 
corporation organized under this cliaiiter to expel any trustée from office and 
to eleet another to succeed him." 

And the court was asked to say that the Vi'ords "two-thirds of the 
stockholders" meant "holders of two-thirds of the stock," and the 
issue arose in a case where two-thirds of the shares of stock were 
voted in favor of the removal of trustées, but with less than two-thirds 
of the stockholders présent. The court holds that ail the law of the 
State taken together indicates that the Législature had in contempla- 
tion the control of the business interests of a corporation by a majority 
of the .shares held, and that this statute must be construed to conform 
to that législative expression, concluding : 

•'It would seem that the court oujiht not to impute to the Législature the 
foUy of itroviding that a majority of the stock should be necessary to elecr 
a trustée, and that a minority of sucli stock would bave authority to remove 
the same trustée. Under such construction, three nien, representing $50,000, 
could eleet a trustée, and six men, representing $10.000 in the aggregate, 
could remove him. While it is true, as argued by api)ellants. that hardships 
which are Imposed by law are not to be considered by the court, because the 
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l)ollcy of the law belongs exelusively to the législative department, yet the 
court will be justifled in considerlng the incongruities of tlie aet, for the pur- 
pose of determiiiing the intention of the législative department." 

See, also, Grays v. Turnpike Co., 25 Va. 578, 582; Mower v. 
Staples. 32 Minn. 284, 288. 20 N. W. 225; Weinburgh v. Union 
Street Railway Advertising Co., 55 N. J. Eq. 640, 37 Atl. 1026. In 
the last case the Vice Chancellor uses this language : 

"And taking into considération also the gênerai aud recognized under- 
standing as to the control of private business corporations by the majority 
in interest rather than the majority in number of the stockholders, and the 
injurions results of committing to the control of a minority of stockholders 
the régulation of its aiïairs in matters usually controlled by a majority, un- 
less the by-laws clearly glve such control, the construction I hâve adopted 
seems to me to be the reasoual)le construction, in the absence of anythlng In- 
dicating tliat, in adopting thèse words, the stockholders clearly had in view 
the majority in number as distinct from the majority in interest of the stock- 
holders." 

We should notice the objection made that the act of assenting to 
the amendment of régulations is such a corporate act that there is re- 
quired the formai and spécifie action of the corporation, and that in 
this case no such action on the part of the plaintilï is shown. The 
assent to the change was made in behalf of plaintiff by Charles A. 
Frueauff, who exhibits to the record, not only a proxy duly authen- 
ticated by the ofîfîcers of the plaintifîf, but a power of attorney so exe- 
cuted, clothing him vvith authority in substantially spécifie terms to 
do what he attempted to do. There is nothing in the record to indi- 
cate that this power of attorney was not the resuit of some formai 
considération by the board of directors of plaintiff; but, even if it 
wer« not, we do not regard the action taken of such necessarily pri- 
mary and substantial character as part of the plaintiff's corporate 
business that its executive officers could not without formai action per- 
form it, and, if they were hère in person, could not so act for the 
plaintiff. This use made of plaintiff's stock was of the nature of 
plaintiff's ordinary business, necessarily incidçnt to the purposes of its 
charter ; it was not some extraordinary act of the corporation, which 
needed the spécifie action of the corporate body to authorize it. Such 
use as this is but a common incident of ownership. It seems to the 
court that the power of attorney which Mr. Frueauff exhibited is suf- 
ficient to give him the authority of the executive officers of the Com- 
pany. In our opinion, the amended régulations notified to the secre- 
tary April 8, 1913, as assented to by the plaintiff, so far as such 
amendments did not exceed the lirnits of section 8704, and were not 
matters of législation beyond the powers of stockholders, were legally 
adopted. As we hâve indicated, the provisions for removal of officers. 
other than directors and employés, by stockholders, and of directors 
arbitrarily by stockholders, are contrary to law. They may be ex- 
cised from the amended régulations without impàiring the validity of 
those amendments which are within the power of stockholders to 
makëi 

But' it is urged that the revised régulations are not in harmony with 
the law of Ohio, because they provide for but five days' notice of spe- 
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cial meetings, and sections 8640 and 8647 are cited. In our judgment, 
neither of those sections is in point. The first is that allowing demand 
for inspectors, if made before a court "within fifteen days" before any 
meeting at which action is to be taken. That is not équivalent to the 
allowance of 15 days for the making of a demand, to the end that at 
least 15 days' notice of every spécial meeting is necessary. The old 
régulations provided for but a 10 days' notice, which is as much in 
conflict with the provision referred to of section 8740 as the shorter 
time in the amendment. Section 8647 provides that, when notice of a 
spécial meeting and élection of directors is attempted to be made by 
publication, the latter must continue for 10 days. This obviously does 
not apply, because no notice was attempted by publication. 

Attention is again called to that provision of section 8704 which 
gives the stockholders power to fix the time, place, and manner of call- 
ing and conducting its meetings. Both the old and new régulations 
stipulate that meetings should be called on notice by mail. The 
amendment in the particular under considération seems well within 
this statute, and no complaint bas been made by any stockholder of in- 
sufficient notice. Our conclusion is, therefore, that the meeting of 
April 14, 1913, was reguîarly called, with power not only to fill the 
vacancies on the board temporarily occupied by JMessrs. Allen, Effler, 
and Hodge, but to elect 12 additional directors to conform to the 
change in the régulations which might be done immediately. In re 
Griffing Iron Co., 63 N. J. Law, 168, 41 Atl. 931; Gold Bluff Co. v. 
Whitlock, 75 Conn. 669, 55 Atl. 175. The board of directors, there- 
fore, since April 14th, has consisted of the following named persons : 
Coates, Secor, Hafer, Meilink, Weil, Swift, Fuller, T. H. Tracy, 
Charles A. Frueauff, Hofman, Logan, Chapman, Welles, Derge, 
Caughling, Isenberg, Miller, Bump, Williams, F. W. Frueauff, and 
Newbegin. 

The régulations were changed, also, to provide that there should be 
held a meeting of board of directors immediately after every regular 
or spécial meeting of the stockholders. Advantage may be seen in a 
provision of this effect, and its making appears to be within sections 
8701, 8703, and 8704 of the Ohio Code. Acting under it, immediately 
after the stockholders' meeting of April 14 one of directors was 
held, whereat were présent 13 of those held in this opinion to be en- 
titled to such position. The 5 gentlemen remaining from the old or- 
ganization were not présent ; but, the meeting being a stated one, pur- 
suant to the amended régulations, spécial notice to them was unneces- 
sary. This meeting unanimously elected Mr. Coates président. This 
was the only action taken which can stand. The office of président 
was vacant, from the fact that Mr. Allen ceased to be eligible to hokl 
it when the directorship he was temporarily occupying was fiUed by 
another. Section 8664, General Code of Ohio. The other offices were 
not vacant, for the reason already given ; consequently the attempt to 
elect new occupants was ineffective. 

The officers of the Local Company at the commencement of this ac- 
tion, therefore, were Coates, président, Hafer, vice président, Beil- 
stein, gênerai manager, Swift, secretary, and Carr, treasurer. It fol- 
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lows, also, that the attempt of the stockholders' meeting of April 14 
to vacate the retainer and engagement of Barton Smith and Smith & 
Baker as counsel for the Local Company was ineffective. Employ- 
ment and discharge of counsel involve the exercise of a corporate 
power, which is vested altogether in the board of directors in Ohio. 
Section 8660, General Code. 

It is therefore held that this action should fail as against défendants 
Beilstein, Hafer, and Swift, respecting the exercise of their varions 
offices, and against Barton Smith and the firm of Smith & Baker, 
touching their employment as counsel for the Local Company. How- 
ever, a temporary injunction should issue restraining each of the de- 
fendants to this complaint f rom in any wise interfering with the exer- 
cise of the office of director by Fuller, T. H. Tracy, Charles A. Frue- 
auff, Logan, Chapman, Welles, Derge, Caughling, Isenberg, Miller, 
Bump, Williams, F. W. Frueauff, and Newbegin, and of président by 
Mr. Coates, if plaintiff has the capacity to bring this action at ail, and 
if the facts in évidence clothe this court with équitable jurisdiction, 
both of which propositions are vigorously combated. 

We hâve no doubt of the court's power, other considérations being 
propitious, to afford less relief than that demanded, and that we are 
not limited, as was insisted in argument, to granting exactly in qual- 
ity and quantity the relief prayed for or dismissing the bill. The 
pleading very carefully sets out the exact directorship to which each 
of plaintiff's claimants is elected, and the considération which sustains 
plaintiff's right to sue at ail requires that it obtain relief as far as 
circumstances warrant, even if that falls short of its demands. 

We will first consider the right of the plaintiff to sue; it not hav- 
ing either asked that the Local Company, of which it is a stockholder, 
protect its rights, or in suing made the Toledo Railways & Light Com- 
pany a party. We are first invited to a considération of equity rule 
27 (old rule 94 [198 Fed. xxv, 115 C. C. A. xxv]), which reads: 

"Every bill brought by one or more stockholders In a corporation against 
the corporation and other parties, founded on rights which may properly be 
asserted by the corporation, must be verifled by oath, and must contaln an 
allégation that the plaintiff was a shareholder at the time of the transaction 
of which he complains or that hls share had dfevolved on liiiu since by opéra- 
tion of law, and that the suit is not a collusive oue to confer ou a court of 
the United State.s jurisdiction of a cause of which it would not otherwise hâve 
cognlzance. It must also set forth with particularity the efforts of the plain- 
tiff to secure such action as be désires on the part of the managing directors 
or trustées and, if necessary, of the shareholders, and the causes of his fallure 
to obtain such action or the reasons for not making such effort." 

[6] It is urged that the bill fails to comply with this rule, and is, 
consequently, on that account demurrable, or, since the adoption of 
the new rules, subject to motion (Illinois Central v. Adams, 180 U. 
S. 28, 34, 21 Sup. Ct. 251, 45 L. Ed. 410), wherefore it is insufficient 
to warrant a temporary injunction. The hearing was upon answer 
of the eight défendant directors, and without raising the application 
of this rule until upon oral argument after two weeks of testimony. 
Whether or not the rule applied to the facts set out in the bill (the 
court is of the opinion that it did not apply, for the reason that the 
action is not against the corporation of which plaintiff is a stock- 
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holder), it clearly does not pertain to a situation such as the facts 
disclose is hère. It applies by its terms to cases wherein the corpora- 
tion is a necessary party, and we do not readily see how on any the- 
ory, on the facts before us, either in the bill or in évidence, the Toledo 
Raiiways & Light Company is a necessary party. It is not a party 
to the Doherty contract, nor bas it an interest in trying the title to- 
office of one claiming to be an officer in itself. Neither could the Com- 
pany commence an action to compel certain of its officers and directors 
to allow others in those relations to exercise their officiai functions, 
and that is the situation on the facts at which we bave arrived. Be- 
sides, plaintiff also sues in the capacity of holder of nearly ail of the 
Local Company's bonds in the extraordinary sum of $11,000,000, and 
bondholders' actions are not covered by the rule at ail. The action 
is manifestly as much in plaintiff's interest as a bondholder as a stock- 
holder. 

The right of one interested in a corporation as a bondholder, stock- 
holder, creditor, or contractor to maintain an action in the fédéral 
court to protect bis interests in the corporation, without joining in bis 
action the corporation itself or other parties in substantially the same 
interest as complainant, bas been sustained in a variety of instances 
wherein the circumstances were unique, and where to deny such right 
would produce injustice and injury. Some instances are: Carter 
V. Fortney (C. C.) 170 Fed. 463; Carroll v. C. & O. Coal Agencv Co... 
124 Fed. 305, 61 C. C. A. 49; Hubbard v. Railway, 200 Fed. 505. 
118 C. C. A. 608; Mercantile Co. v. Texas Railway Co. (C. C.) 51 
Fed. 529; Ex parte Haggerty (C. C.) 124 Fed. 442; Putnam v. Drv 
Goods Co. (C. C.) 79 Fed. 454; Hôtel Co. v. Wade, 97 U. S. 13, 24 
L. Ed. 917. In the last case Justice Clififord, for the court, said: 

"It Is true, beyond doiibt, that ail persons materially Interested in tlie fuud 
to be distributed sliould be made parties to tlie lltigation ; but thls rule, like 
ail gênerai rules, will yield. wlienever it becouies necessary that it should be 
modifled in order to accomplish the ends of justice. Authorities everywhere 
agrée that exceptions exlst to the gênerai rule ; and this court decided that 
the gênerai rule will yield if the court is able to proceed to a decree and do 
.iustice to the parties before the court, without injury to others not made 
parties, who are equally interested in the lltigation." 

[7] We are now to that argument which asserts want of jurisdic- 
tion in this court because a remedy at law, as quo warranto, exists to 
test the tïtle of plaintiff's directors to the seats they claim. In the 
first place, the statutes of Obio do not award an action in quo warranto 
as a matter of right on demand of a party claiming an interest, but 
devolve upon either the Governor, Suprême Court, General Assembly, 
Attorney General, or prosecuting attorney the initiative for such an 
action when title to a private office is in question. Sections 12,305, 
12,306 and 12,307, General Code. It would seem to us that the remedy 
by quo warranto is therefore not quite complète, where the party in- 
terested must appeal to'the discrétion of some other person or body. 
Besides, section 12,342, General Code of Ohio, provides : 

"Nothing in this chapter [chapter relating to quo warranto] shall re.straia 
a court from enforcing the performance of trusts for charitable purposes, at 
the relatioh of the prosecuting attorney of the proper county, or from en- 
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forcing trusts, or restrainiug abuses, in other corporations at tlie suit of a 
person injured." 

It would appear, then, that the remedy by quo warrante in this 
State, instead of being exclusive under circumstances such as are hère, 
is cumulative. Besides, the remedy at law, to exclude jurisdiction in 
equity, must be adéquate. The Suprême Court, in Walla Walla v. 
Walla Walla Water Co., 172 U. S. 1, 12, 19 Sup. Ct. 77, 82 (43 L. 
Ed. 431), announced the rule as f oUows : 

"ïhis court lia.s repeatedly declared in aflirniance of tlie generally accepted 
proposition tliat the reuiedy at law, in order to exclude a concurrent remedy 
in equity, must be as conii>lete, as practical, and as efficient to the ends of 
justice and its prompt administration as the reuiedy in equity. * * * 
Wliere irréparable injury Is threatened, or the damage be of such a nature 
that it cannot be adequately compensated by an action at law, or is such as, 
trom its continuance, to occasion a constantly recurring grievanee, tlie party 
is not ousted of hls remedy by injunction." 

It is obvions, from what already bas been said and may hereafter 
be said of the situation obtaining at the time this suit was commenced, 
that the slow processes of law, at the end of which plaintiff's directors 
might hâve been seated, would bave left much opportunity for irrép- 
arable injury to plaintiff's interests. 

The court is exercising no judgment as to the value of the Con- 
tract. We accept the assurance of ail parties, including Mr. Smith. 
of its very great value and beneficence. We hâve hitherto suggested 
that as the breath of life to it was the necessity for absolute harmony 
between the Operator, Doherty & Co., and the board of directors of 
the Local Company, which latter body only could legally control. 
This necessity for a harmonious board in a project of this magnitude 
no sensible business man would leave to chance, or to a sensé of fair 
dealing merely among gentlemen, whose différences of opinion might 
disturb relations. It must be secured, and we pay no mère compliment 
to the Bondholders' Committee or to the Stockholders' Committee and 
their counsel in stating a belief that they devised a holding company 
in the Plan to that end, which, as the plain import of the language 
of ail the agreements, was to hâve the powers claimed by plaintiff. 

The plaintiff is organized as a corporation subsidiary to Doherty 
& Co., with sole relation to the firm's opération in Toledo. Its stock 
is held by a voting trust, which, in turn, is controlled by Doherty & 
Co., and its officers and board of directors are members or employés 
of that firm. Funds had to be raised for rehabilitating the plant in 
Toledo, for which $1,500,000 were appropriated (contracts already 
having been entered into for electrical machinery involving about 
$400,000). Provision had to be niade to pay the Local Company's 
floating indebtedness in an amount of more than $2,000,000, and a 
heavy bonded indebtedness, with large defaulted interest, had to be 
satisfactorily taken care of, for foreclosure proceedings, already hav- 
ing been commenced, meant ruin to the stockholders. AU thèse sit- 
uations were to be met through marketing the securities of plaintiff, 
and it is very obvions that a market therefor depended wholly upon 
the character of plaintiff's relation to the Local Company. If it could 
not hâve the voice in the latter's affairs which would ordinarily corne 
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to a shareholder or bondhokler of its magnitude, then its power to 
make its own securities good, based as they were on the kjcal se- 
curities, which in turn depcnded for vakie kirgely on the manage- 
ment of the Local Company, would enjoy little confidence, to the very 
great dépréciation of its issue of bonds and stocks. No other Vva>' 
occurs to the court to meet the problems involved, except through a 
corporation of plaintiff's powers. The plaintiff, however. was con- 
fronted on the 3d of Aprik and continuously to the bringing of tliis 
action, with a board of directors in the Local Company thoroughly 
hostile to it, and resolved that it should bave no voice in the Com- 
pany 's affairs whatever, and that, too, at the very time when it was 
in the market to obtain by sale of its bonds money to do the things 
vvhich the Contract required of its principal, Doherty & Co. To say, 
therefore, that an adéquate rcmedy is found in quo warranto, with 
its attendant delays incident to a légal procédure, a proceeding bur- 
dened with the requirement that the discrétion of some public ofFicer 
or body must be first favorably appealed to, is not sensible. 

Our judgment is that the unlcjne situation hère well filled ail the 
requirements of a proper appeal to équitable jurisdiction, and that 
the unpleasant task of depicting it cannot be avoided. This disagree- 
able duty involves an analysis of the attitude toward plaintiff, subsé- 
quent to February 12, of Barton Smith, counsel for the Local Com- 
pany and some of its forbears for 20 years, and counsel for the Stock- 
holders' Protective Committee ail through the negotiations resulting 
in the formation of the Plan and the transactions to bring it to the 
point where it could be declared operative. During the many con- 
férences through the four months preceding February 12 the évi- 
dence shows him to hâve been the assiduous and careful conservator 
of the interests of bis committee and the Local Company, scrutiniz- 
ing most watchfully ail the proposais, documents, and plans dealing 
with the difficulties and ambitions in hand. That he was conversant, 
or should hâve been, with just exactly what was on foot respecting 
the Local Company and his committee, that is to say, his clients, and 
as plaintiff's charter powers might affect them, is the compelling con- 
clusion of even his own testimony. That he may bave been the vic- 
tim of unfair dealing and of secret machinations against him affecting 
his private interests is possible ; but that the court is not called upon 
to décide. Ail the documents and contracts which reached final set- 
tlement, and from which only ail rights and powers claimed to be en- 
joyed by any party connected with the situation, including plaintiff, 
are deduced, passed under his amending inspection. The most cora- 
plicated documents were in printed form, and the évidence shows Mr. 
Smith to hâve been furnished with preliminary printed proofs of 
each for his suggestion and considération. 

We bave quoted hitherto expressions foreshadowing the organiza- 
tion of such a "New Company" as plaintiff, which were found in the 
published Plan and in the letter to the stockholders, edited by Mr. 
Smith, and sent by his committee, advising acceptance. Thèse docu- 
ments were perfected and published by the middle of November. 
While the Plan was in process of devising, or early in October, ac- 
cording to his admission, Mr. Smith had a proof of a proposée! in- 
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denture which should be executed by the proposed New Compaii}', 
whose incorporation it was agreed should be in some other state than 
Ohio. A copy of this proof is in évidence, and contains provisions 
unmistakably sliowing an intention that this proposed holding Com- 
pany should own and vote the stock of the Local Company. This 
seems to the court also to be the necessary déduction from certain 
provisions of the ninth, tenth, and twelfth paragraphs of another 
document in évidence, which was bound into the pamphlet containing 
the Plan, and which is called the "Agreement of Reorganization," 
which unquestionably Mr. Smith saw before issuing the letter to the 
stockholders. 

February 11, the varions committees and their counsel met in 
New York, and, gathering up the threads of détail, declared the Plan 
operative. At this time, the plaintiiï company had been incorporated 
for 12 days. It probably is true that Mr. Smith had not then seen 
its charter, but it had then executed two trust indentures to secure 
the first and second lien collatéral trust notes, as they are denominated 
in the Plan. Thèse documents are identical in the provisions to be 
hereinafter alluded to, save as they apply to différent issues of se- 
curities and are expansions of the preliminary proofs which were in 
Mr. Smith's hands in October. Referring to the paging of the in- 
denture appropriate to the second lien notes, we find thèse provisions : 

(1) That, among other securities, plaintifï's présent and after-acquired 
holdings of stock in the Local Company are to be deposited in pledge 
for the payment of the obligations issued by it. (Pages 9 and 18.) 

(2) That plaintiff will hold at ail tintes a controlling interest in the 
Local Company and ivill use such interest to secure the élection of 
suitable directors and ofUcers and will thereby undertake to supervise 
the business of the Local Company. (Page 19, section 5; page 21.) 

(3) That plaintifï, until default is made, reserves the right to vote the 
stock of the Local Company. (Page 34.) In thèse are found ail the 
powers which the plaintiff is asserting in this action. 

Having declared the Plan operative, the Reorganization Committee, 
which was charged with the duty of paying the expenses of the va- 
rious committees, including counsel fées, and acting upon a resolu- 
tion unanimously adopted by the Stockholders' Committee, of which 
Mr. Smith was counsel, authorized the issuing of checks to the sev- 
eral members of that committee and Mr. Smith, in payment of the 
fées, compensation, and expenses agreed upon by that committee's 
resolution. Thèse checks, issued on the llth, for reasons which after- 
wards appeared to Mr. Smith to be insincere, but which, in the court's 
judgment, in the light of ail the évidence, were entirely justifiable, 
were postdated to the 14th. Ail the work having been accomplished, 
as far as the powers of thèse purely voluntary committees were con- 
cerned, which assumed to act as guardians for the Local Company 
because of their suprême interest in it, Mr. Smith, on the eve of his 
departure for Toledo, February 12, addressed to Mr. Miller, coun- 
sel for the Bondholders' Committee and for the Reorganization Com- 
mittee and also the latter's secretary, the following letter : 

"I hâve agaiii gone over the draft of February 8, 1913, of the Indenture 
securing the second lien bonds, and hâve no further suggestions to uiake. It 
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seems to me that the difflcultles hâve been fairly met and tlie solutions justlj" 
provide for the contingencles so far as we are now able to foresee thera. My 
understanding is that February iiTth I am to turn over ail the Toledo coiu- 
panies absolutely to Doherty & Co. 

"Sincerely, Barton Smith." 

The "indenture securing the second Hen bonds," referred to in this 
letter, is the identical instrument by which the plaintiff secured ils 
issue of $1,200,000 second lien collatéral trust notes referred to above. 
Regarding the statement of this letter and the matters of the docu- 
ments just alluded to and many admissions of detailed knowledge 
made by him on the stand, the court lias no alternative but to assume 
that Mr. Smith had full knowledge, prior to February 13, of ail the 
powers which plaintiff claimed for itself and that he was in the at- 
titude of promise to assist in the carrying ont of such powers. It is 
assuniing too much that we should décide against ail of this évidence 
that he who had been for twenty years intimately and professionally 
connected with traction and public utility afïairs of this city, and who 
had been through ail the reorganization negotiations counsel to an es- 
sential committee and assiduous in scrutinizing and editing the many 
documents bearing upon the business in hand, should not hâve ap- 
preciated the full force of their provisions. There is no way known 
to the court by which he could "turn over ail the Toledo companies 
absolutely to Doherty & Co.," except by permitting the Plan to work 
to the securing of a harmonious board of directors. To assure the 
continuance of such a situation it was essential that the Doherty 
agencies (in this instance, the plaintiff) should be in position to name 
directors. 

It should at this timc be noted that Doherty & Co. had no interest 
or part in the arrangement of compensation for Mr. Smith and the 
members of bis committee. The firm was to pay into the hands of 
the Reorganization Committee large sums of money, the disbursement 
of whicli, however, was wholly without its control and a matter indif- 
fèrent to it. This seems to be conceded by Mr. Smith; however, the 
force of the évidence is clear that the Doherty firm was not con- 
cerned in the disposition of the funds which it was to pay in, nor 
could any legitimate effect come to its operating contract, whatever 
turnioil might ensue over the division of fées and compensation. 

Februairy 13, Mr. Smith then being in Toledo, Dr. Netherland, a 
member of the Stockholders' Committee, and who had assented to 
the division of fées and compensation among the members of bis com- 
mittea and to Mr. Smith, attempted to repudiate the agreement and 
brought an attachment suit against the Committee in New York. This 
led Miller to stop the payment of the latter's checks, notifying Mr, 
Smith bywire. Mr. Smith's first action was to telegraph to Doherty 
in this language : 

"Miller telegraphed that because of a suit brought by Dr. Netherland he has 
stopped the i)ayment of checks issued by him for the Reorganization Com- 
mittee. Please make no further payments to Reorganization Committee, as 
poKses.siou of Street railway property cannot be delivered If Miller breaks un- 
derstanding and asserts that the funds of the Stockholders' Committee re- 
main in the hands of the Reorganization Committee after his checks were 
issued to the individu als who recel ved thera." 
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Doubtless this message was hastily written, under the influence of 
a hot impression that he liad been tricked by Mr. Miller, against whom 
he manifested on the stand considérable feeling, which is also marked 
in bis correspondence ; but we cannot interpret it in any other way 
than as conveying a threat that Miller's action, unless repaired by 
Doherty, would disarrange the latter's plan. To say that "possession 
of the Street railway property cannot be delivered" (to Doherty & Co., 
of course) "if Miller breaks understanding" (which, it is clear, Doherty 
was neither a party to nor had an interest in, as the Contract in no 
way involved the subsec^uent dealings of Miller's committee with Mr. 
Smith and the Stockholders' Committee) seems to convey nothing less 
than an intention to compel this outsider to assist the ultimate pay- 
ment of the check. Nor does Mr. Smith's testimony on the stand, giv- 
ing the three reasons impelling this telegram, serve to modify this 
interprétation. They were, in substance, that his relations with 
Doherty & Co. justified a demand for the latter's help ; that the firm 
had considérable money yet to turn over, which it was desired should 
be stopped until the dispute was settled ; and, finally, that the business 
going on in New York might be halted until he (Smith) could investi- 
gate and consult with the Stockholders' Protective Committee. As 
late as Mlarch 10, in a long letter to Mr. Doherty in person, giving 
an opinion upon the law of Ohio which, in Mr. Smith's judgment, af- 
fected the situation, he lays down three conditions of adjustment which 
he insisted upon and which he deemed "not open to question." The 
first condition was : 

"That I may carry on the litlgation which Sir. Miller's malice has forced 
upon the owners ot the checks issued by the Reorganization Committee on 
Fetiruary llth with as little scandai and piiblicity as possible." 

How that could be a legitimate condition précèdent to Mr. Doherty's 
firm entering upon the exécution of its contract in the opération of the 
local utilities was not made apparent by anything which appeared in 
the testimony. The four gentlemen elected by the board February 
8 to fiU the vacancies were confessedly makeweights to occupy tem- 
porarily the places until reorganization plans should bring in the new 
operative. One of them was an occupant of Mr. Smith's offices, one 
was the company's secretary, and two were employés of the company. 
Thèse last two, in writing, dated February 14 tendered their résig- 
nations. Thèse were accepted February 27, when the vacancies were 
tilled by the élection of two young attorneys of Mr. Smith's office 
force, one of them being his son-in-law. Undoubtedly, the personnel 
at that time and subsequently was such that a clear majority was sub- 
servient to Mr. Smith's every wish, with whom he would be able to 
work to exécute his promise to turn the company over to Doherty & 
Co. To say that Messrs. Allen, Effler, Hodge, Swift, and Weil would 
not do what he advised is to talk nonsense. They had qualified for 
their respective positions through his help to stock, one share to each. 
some of them receiving their solitary shares as gifts, and they were ail 
so related to him in various ways that his wishes were bound to con- 
trol. Three of the four remaining directors were friends and clients 
of Mr. Smith, and were on the board largely in conséquence; one of 
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them held a solitary qualifying share, and the otlier two but 28 shares 
together in personal or partnership interest. The ninth director, Mr. 
Coates, owned but one share — curiously enough, a gift of Mr. Smith. 
So that this board altogether represented 35 .shares of stock eut of 
138,750 shares outstanding, and against the 117,447 shares held by 
the plaintiiï. 

Manifestly, it was but a temporary body, or one holding for some 
])articular intere.st, and that that interest Mr. Smith represented in 
its formation is altogether plain. To call it, then, the "Smith board" 
is no mère figure. It states succinctly the situation. However, there 
is no reflection, simply in that fact alone, upon either Mr. Smith or 
the individual members. It was part of the gênerai understanding 
that a subservient board should be secured ; the members severally 
knevv or should hâve known it; and but the wishes of ail parties to 
the negotiations, including Doherty & Co., were tlierein carried out. 
So-called boards of "dummy" directors are neither uncommon nor nec- 
essarily repreliensible factors of corporation procédure. They are 
common temporary expédients. The plaintiff, in attempting to choose 
for the Local Company its board, foUowcd the same plan to an even 
greater length ; for, as it bas more directors, it bas more "dummies." 
The use of a "dummy" board, however, may become censurable, and 
that is the height to which mount the charges against Mr. Smith and 
his codefendants in this particular in this case. 

Confessedly for the accommodation of Doherty & Co., the élection 
of officers, vi'hich should bave taken place in January, Vkias postponed 
from time to time. The contractor wished to hâve time for auditing, 
checking up, and other adjustments. During this time contracts for 
large machinery expenditures were let, after consulting with and the 
approval of Doherty & Co., and that firm's wishes seem to bave been 
considered in other important particulars. None of thèse acts, how- 
ever, nor their aggregate efïect, including the action by the board of 
the Local Company of February 8, in which was ratified the pro- 
visions of the Plan so far as they affected the disposition of the float- 
ing liabilities, reached to making the Local Company a party to the 
contract. It is a matter of doubt vvhether the directors of the Toledo 
Railways & Light Company could formally enter into such a contract. 
The board could not abdicate its functions. Ail that could be done 
would be to bave a friendly directorate, vidiich would be the légal 
operative of the Local Company and the executor of its charter pow- 
ers, with a situation little more than a légal fiction — the New York 
firm in actual control. 

During this period, also, the correspondence between Mr. Smith and 
Doherty and other New York parties continued and inereased in 
strenuosity. In time his fears began to develop for the legality of 
the Plan in two particulars: First, that which involved the employ- 
ment at Toledo by Doherty & Co. of a New York corporation which 
it controlled. This was the Doherty Operating Company. The évi- 
dence shows it to hâve been wholly subsidiary.to the firm, and organ- 
ized as the latter's department for operating public utilities, especially 
in relation to engineering and kindred problems. The probable use 



TOLEDO TRACTION, LIGHT & POWER CO. V. SMITH 6G9 

of some such agency as this seems to hâve been involved in the. Con- 
tract from the first. This agreement, with which Mr. Smith was en- 
tirely famlHar, is in terms with Doherty & Co. "for themselves and 
any operating organizatwns or corporations controlled by or associ- 
ated with them, party of the second part." Given that the Contract 
itself was lawful to be executed in Ohio, we are unable to find any 
légal reason why the partnership of Doherty & Co., bound as Con- 
tractor, might not employ a foreign incorporated agency to assist its 
work. The other appréhension related to the connection plaintifï as 
a foreign corporation was claiming with local affairs. 

The évidence does not disclose that either of thèse fears came to 
Mr. Smith prior to B'ebruary 27, when he hinted at légal difficulties 
in a letter to Harris, Forbes & Co., brokers undertaking to float the 
new securities. Neither does any fact appear in évidence as coming 
to light after Mr. Smith's approbative letter to Miller of February 
12, respecting thèse questions, which is anything more than an obvi- 
ons détail of the plain provisions of the several agreements and in- 
dentures executed and under full scrutiny before that time, except that 
in a descriptive circular issued by Harris, Forbes & Co., to promote 
a market for the securities, it was said that the Contract to operate 
the local utilities had been made with the Doherty Operating Com- 
pany. Mr. Smith will not believe that this statement was an inad- 
vertence. Whether or not it was such, it was vmtrue, and the pub- 
lishing of it did not in the least afïect the responsibility of Doherty & 
Co., the actual party to the Contract. Whether the fears based upon 
the relation attempted to the Local Company by the plaintilï bave sub- 
stance in law is to be considered later. It is suffïcient at this time to 
note that ail the facts fundamental to the légal questions were prom- 
inent in ail the transactions from the first. If the Plan is to corne to 
naught because of them, it is pitiable that their baneful possibilities 
were not sooner apprehended. 

It seemed from his own testimony that Mr. Smith's dislike and dis- 
trust for Mr. Miller, the counsel for the other committee, antedated 
the reorganization negotiations. Much of this attached to Mr. Coates, 
the président and gênerai manager of the Local Company, whom Mr. 
Smith appeared to regard as Miller's protégé and against whom he 
exhibited a feeling when on the stand. Mr. Coates is an engineer and 
Street railway man, professionally educated and of about 20 years' 
practical expérience, and had held the local executive position for 
about 16 months prior to April 3. The only reflection upon his abil- 
ity in that capacity came from I\Ir. Smith. During the reorganization 
negotiations, at least before February 12, Mr. Smith suggested te 
Doherty & Co. the propriety of displacing Mr. Coates, but he was told 
that the firm wanted an opportunity to judge the manager's suitability 
by actual expérience. On Mr. Coates' staff was Mr. Miller's brother. 
T. Lee Miller, also decidedly obnoxious to Mr. Smith, who finally be- 
came so apprehensive of the supposed machinations of the Miller in- 
fluence in local affairs that he feared even to go to New York, tele- 
graphing Mr. Doherty under date of March 9: 

"My strong opinion is tliat the Miller élément hère sliould be eliminated ai 
once, and that afterward vve should taUe up carefully the solution of oui 
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difficult problems. There Is no solution possible whicli includes the continued 
opération under Mlller's orders. I do not feel safe to leave hère with Miller 
in full control of company, but will corne to New York at any tlme you wish 
iifter the interests oï the Rail-Light Company are in safe hands. If you in- 
sist, élection ot ofticers will be postponetl until ïhursday ; but I cannot go to 
Xew York until after the élection." 

By the expression "Miller in full control of company" Mr. Smith 
undonbtedly meant the continuance of Mr. Coates in the office of 
président and gênerai manager. He positively refused to permit the 
élection of officers to be postponed beyond April 3, consenting to that 
late date only to permit a member of the Doherty firni to be présent. 
On that occasion, one of the partners was permitted to proffer the re- 
(piests of his firm to the board. The first was that the élection of of- 
ficers be further postponed until the reports of experts lately examin- 
ing the properties could be checked up ; or, second, if an élection must 
take place immediately, that the old officers, including Mr. Coates, be 
retained until Doherty & Co. could know by expérience vvhether they 
severally suited conditions. No one can say that this last request was 
unreasonable, or that it failed to comport with ordinary business pru- 
dence. But, although the New York firm had undertaken great re- 
sponsibilities, in behalf of which it was already under heavy expendi- 
ture, and had taken a contract for the successfiil management of thèse 
utilities which had Mr. Smith's approval, its request was refused, un- 
donbtedly at Mr. Smith's dictation, and Mr. Coates was deposed for 
the élévation of Mr. Smith's son-in-law as président. The record of 
testimony may be searched in vain for any real explanation of this, 
except dislike for Mr. Coates. Mr. Smith does say that it was 
through fear that Coates would hâve dealings with the Doherty Oper- 
ating Company ; but he also says that, for its acquiescence in the dép- 
osition of Mr. Coates, he agreed to permit, in behalf of Doherty & 
Co., that Frank W. Frueauff should be made chairman of the 
board, a position of greater authority than président, and Mr. Bump 
manager, although both of thèse gentlemen were executive officers of 
the Doherty Operating Company and as likely, for ail that appears, to 
deal with their own corporation as Mr. Coates. 

VVe must not be understood as indorsing the charge of the bill that 
Mr. Smith was using his command of the Local Company's directo- 
rate to compel Doherty & Co. to help him get his check cashed. Un- 
donbtedly the dishonoring of the check precipitated the crisis. Had it 
not happened, it seems plain that February 27 Mr. Smith would 
hâve passed over control to Doherty & Co. He soon calined down to 
the opinion, which the cotirt also holds, that his fées represented by 
the check are safe, and that there can be no défense to the latter's ul- 
timate payment. But the check incident was fuel to the smoldering 
embers of his dislike for Miller and Coates, which, making him sus- 
picious of every untoward and misunderstood circumstance, flamed in- 
to a resolution that his way should prevail. To this effect only does 
the court find the évidence supporting the complaint in this particular. 
Fven at the hearing, Mr. Smith assumed a readiness to permit the Do- 
herty people to name officers for the Local Company, provided he re- 
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tained a veto for Coates or one thought by him to be under the Miller 
influence. 

Doherty & Co. faced, then, an issue which centered around the per- 
sonality of Mr. Smith and the intensity of his feelings ; to him in this 
matter Doherty & Co. should bend, and, until his feelings were con- 
sidered, the beneficent plan and the beneficent contract under it should 
hait opération. If Doherty & Co. were to encounter obstacles of this 
character in the progress of their work, it was the part of but ordinary 
judgment for the firm to force the issue to détermination at the earli- 
est moment. The facts leading to this situation did not, as insisted 
in argument, estop Mr. Smith and the other défendants from object- 
ing to the consummation of the plan through the agency of plaintiff 
or of the Doherty Operating Company, on the theory that the offices 
of thèse corporations violated some law of Ohio, for the two very ob- 
vions reasons that estoppel cannot be invoked to sustain an attempt to 
an illégal action, and that Mr. Smith could not by any assent bind his 
client, a corporation, to an illégal action. But the attitude toward 
plaintifï which the Local Company, through Mr. Smith's inspiration, 
occupied from April 3 to the beginning of this action serves to clothe 
a court of equity with power to act. 

The contest is between the eight Smith directors, representing 
less than .03 of 1 per cent, of the company's stock, which is of itself 
of but little value, and the plaintiff, with more than four-fifths of the 
stock and millions of bonds. During the progress of an action at law, 
the latter would be compelled to suffer the property basis of its se- 
curities to be administered by its enemies, and that, too, at the very 
time when it was seeking a market for its own issues, which hâve no 
value save as its holdings in the Local Company are conserved. Such 
a condition ought to sustain jurisdiction in equity even in a case in- 
volving a private corporation, although the large issue was that of title 
to office, and a much greater demand is there for equity to consider 
that the légal remedy fails when such a pubhc corporation as the To- 
ledo Railways & Light Company is concerned, one that through its 
varions activities touches so vitally the comforts of the homes and the 
prosperity of the business of a great city. 

In conditions such as thèse "a court of equity that would hesitate 
* * * would be of little use." Johnston v. Jones, 23 N. J. îtq. 
216. In cases where the détermination of title to office is incidental to 
protection of interests of shareholders or bondholders, injunction may 
be resorted to. Johnston v. Jones, supra; High on Injunctions (4th 
Ed.) § 1235. It is not unknown to the Ohio practice to resort to eq- 
uity to recover possession of corporate property when the contest is 
between rival boards of directors. Bartholomew v. Lutheran. Congré- 
gation, 35 Ohio St, 567. 

Thèse considérations entered controllingly into the court's action in 
granting without notice a temporary restraining order. Nothing ap- 
pearing in testimony has weakened the legitimate appeal of the plain- 
tiff's averments for such an order, except as to the extent to which it 
should hâve gone. Again, the court was dealing with a situation like 
mito nothing but itself. The judge is not always called upon to ignore 
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the knowledge or the impressions that are incident to his citizenship, 
or which may corne to one of moderate expérience or observation. 
The contending interests were in the ratio of relative importance, 
measured by their shareholding, of 1 to more than 300, and, measured 
by interests in tlie company's aiïairs, much more disproportionate. 
The sudden and unreasonable displacement of an executive tempered 
by âge and expérience in handling men for a young man who, how- 
ever excellent his professional attainments or amiable his character, 
clearly had never had an op])ortunity to acquire the facility which 
only expérience ripens to handle or even counsel the solution of prob- 
lems daily arising in the varied activities of the company, was not cal- 
culated to préserve the morale of the force employed or to maintain 
confidence that the inévitable frictions of each day's opération would 
be reasonably adjusted. Nor was this weakness fuUy supplemented 
by a reversai of the récent policy of the company in the séparation of 
the office of président and gênerai manager. Unified control, while 
this case pended on hearing of either a motion for temporary restrain- 
ing order or a temporary injunction, if either course happened to take 
several weeks, as it must, was essential, and that did not obtain when 
the suit was begun. In the court's judgment, that control which rep- 
resented the overwhelmingly larger interest was préférable, especially 
as it brought back an executive to which the employés had lately and 
for a long time been accustomed. The court was sensible then, as 
upo'i the full hearing, that a personal élément was the prédominant in- 
fluence halting a management of thèse interests so vital to the commu- 
nity^a management which had the indorsement even of those who 
blocked its assumption. 

[8] We now corne to the final question: Does permission to the 
plaintiflf to exercise the powers of a stockholder to the full extent en- 
joyed by a natural person violate section 76 of the Ohio Public Utili- 
ties Act (section 614—73, General Code of Ohio), which reads: 

"No franchise, permit, licenae or rlglit to own, operate, manage or control 
any public utility, herein deflned as an electrlc liglit company, gas company, 
Witter Works company or heating and cooling company, shall be hereafter 
granted or transferred to any corporation not duly incorporated uuder the 
laws of Ohio." 

The précise question was before the Attorney General of Ohio when 
called upon by the Public Service Commission December 12 last for 
an officiai opinion upon a case where a f oreign corporation had ac- 
quired and was exercising the full rights as owner of a majority of 
the stock of the Coshocton Light & Heating Company. Attorney Gen- 
eral Hogan's opinion in part is as f ollovvs : 

"The most that can be said of the letter quoted is that It possibly show.s 
that the foreign corporation became directly or Indirectly the otvner of a 
controlling interest of the Coshocton Company's stoclî, but it nowhere appears 
that the foreign company has acquired by transfer or otherwise the 7ra»- 
cftfce, permit, Ucense, or right to own, operate, manage, or control' of the 
Coshoctou Company as a corporation. Thèse words and this whole section 
refer to the corporation itsetf — the statutory créature under the Ohio laws — 
not to stock therein held or owned by any one. ïhls section clted seeks to 
prevent the grantlng to a foreign corporation of the franchise, permit, llceuse, 
»>tc., giving corporate powers to the class of utilities therein mentioned, and 
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also to prevent the transfer of thèse corporate powers and privilèges in sucli 
utilities to foreigti corporations by the domestie corporations to whicli they 
were originally granted. The Coshocton Company is to ail effects and pur- 
poses still an Ohlo corporation, with ail its powers, franchises, etc., intact; 
but the majority of the stock may be owned by outside parties and controlled 
by the foreign corporation. Under this state of facts there is no violation of 
section 76, and there can be no relief until the Législature enlarges the provi- 
.sions of this section to cover such cases as contemplated in the communica- 
tion." 

With this, the only construction so far by an Ohio authority of this 
Ohio law, we whoUy agrée. Plaintiff is not demanding that there be 
transferred to it any franchise, permit, license, or right enjoyed by the 
Ivocal Company. Thèse responsibiHties and privilèges are to continue 
to be borne and enjoyed by the Toledo Railways & Light Company, an 
Ohio corporation, and its activities will continue to be directed by its 
directors, a majority of whom must be résidents of Ohio, and in whom 
alone is the control of the company. Section 8660, General Code of 
Ohio. To be sure, indirect control of the Local Company may be in 
plaintiff, because of its predominating influence as a majority stock- 
holder, just as it might be indirectly in a single natural person owning 
a majority of the stock. If there is mischief to be found in this sit- 
uation, such mischief is in a différent class from that against which 
the act quoted above is directed. This law is to secure that the man- 
agement of Ohio public utilities of the classes described shall be sub- 
ject exclusively to Ohio législation and amenable altogether to Ohio 
courts. That resuit of the law would be unimpaired, even if plaintiff 
chooses ail the directors for the Local Company ; for, in its manage- 
ment, under such assumed control by the foreign corporation, the Lo- 
cal Company would still be the créature of and subject to Ohio légis- 
lation, and the object, unaffected, of any proper considération by Ohio 
courts. It is the Toledo Railways & Light Company nevertheless 
which controls and opérâtes the franchises of the heating, lighting, and 
gas plants of the city. Owning a majority of the stock in a company 
is not légal control of that company, within either the meaning or 
spirit of this statute, having spécial référence to the palpable object of 
its enactment. Section 8660, General Code of Ohio; People v. Bell 
Téléphone Co., 117 N. Y. 241, 22 N. E. 1057; Stone v. Railway, 202 
N. Y. 352, 95 N. E. 816, 35 L. R. A. (N. S.) 770; Pullman Co. v. 
Railway, 115 U. S. 587, 6 Sup. Ct. 194, 29 L. Ed. 499. 

A temporary injunction may issue, as indicated in this opinion. 



In re SCRUGGS. 

(District Court, S. D. Alabama, N. D. May 19, 191.3.) 

No. 1,172. 

1. TjAndlord and Tenant (§ 241*) — Landlobd's Lien — State Statute. 

Code Ala. § 4747, provides that a landlord shall hâve a lien on the 
goods, furniture, and effects of a tenant for rent, which shall be superior 
to ail other liens except for taxes. Held, that under such section, as 
construed by the Alabama Suprême Court, the landlord bas a lirii for 
reut for the entire term on the tenant's goods which may be brought on 

•For otber cases see same topic & S numbëb in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
205 F.— 43 
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the premlses at any time durlng the existence of the lease, and a sale 
or removal of the property by the tenant durlng the term does not dis- 
place such lien or affect the landlord's right to enforce the same for un- 
paid rent, uuless the property has passed iuto the hands of a bona fide 
purchaser for value without notice of the lien. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
97T, 978 ; Dec. Dig. § 241.*] 

2. Bankbtiptct (§ 151*) — Tbustee — Bona Fide Purchasek. 

A bankrupt's trustée does not take the bankrupt's property as a bona 
fide purchaser for value, but holds It subject to ail valid claims, liens, and 
equities, the valldity of whlch is to be determined In the absence of féd- 
éral statutes by the local law as evidenced by the décisions of the state 
court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 193; Dec. 
Dig. § 151.*] 

3. Bankrtjptct (§ 318*) — Rent — "Fixed Liability." 

Where a bankrupt is liable for lease of a building, the bankruptcy 
court generally holds that only rent which has accrued is a "flxed lia- 
bility" allowable in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 481, 482; 
Dec. Dig. g 318.*] 

4. Bankbuptct (§ 318*) — Claims — Landlord's Lien. 

Where a lease of a storehouse to a bankrupt provided for a lien on 
the bankrupt's goods, furniture, and effects on the leased premises for 
the rent for the whole term, under the lease in accordance vrith Code 
Ala. § 4747, the rent to accrue after adjudication was not provable 
against nor allowable out of the bankrupt's gênerai estate, but was prova- 
ble agalnst the partleular property subject to the lien under the lease 
and statute. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482; 
Dec. Dig. § 318.*] 

5. Bankruptcy (§ 255*) — Leased Premises — Occupation bt Trustée. 

Where a lease of real property constituted a part of the assets of a 
bankrupt, the trustée had a reasonable time to elect whether to assume 
or refuse the lease ; the bankruptcy operatlng, in case he assumes it, like 
an asslgnment releasing the bankrupt from ail further llability for rent, 
whlle, if the trustée refuses to accept the lease, the bankrupt remains a 
tenant as before. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 352 ; Dec. Dig. 
§ 255.*] 

6. bankruptcy (§ 250*) — Trustée— Duty to Accept Property. 

A bankrupt's trustée is not bouud to accept property which in his judg- 
ment is of an ouerous and unprofltable nature, and which would burden, 
instead of beneflt, the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 235, 350 ; 
Dec. Dig. § 250.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of George 
F. Scruggs. Pétition by the trustée to review a referee's order al- 
lowing a claim of a lien on the proceeds of sale of the bankrupt"» 
stock of goods, etc., and for the rent of a storehouse of which the 
bankrupt was a lessee. Affirmed. 

Keith & Wilkinson, of Selma, Ala., for trustée. 

Pettus, Fuller & Lapsley, of Selma, Ala., for Mrs. Ida B. Quarles. 

*For other cases see same topic t i NlTMBEit In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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TOULMIN, District Judge. This case is submitted on an agreed 
statement of facts with the lease given for the premises. 
[ 1 ] The statute of Alabama provides that : 

"The landlord of any storehouse • • * or other building shall hâve 
a lien on the goods, furniture, and effects belonging to the tenant, * * * 
for the rent, whieh shall be superior to ail other liens, except those for tax- 
es." Code Ala. § 4747. 

And the construction of this statute is a matter for the state courts 
of Alabama. The Suprême Court of Alabama in considering this 
statute held that the lien attaches f rom the commencement of the ten- 
ancy for the security of the rent when it matures, and that it attaches 
for the whole rent for the entire term. Nicrosi v. Roswald, 113 Ala. 
592, 21 South. 338; Shapiro v. Thompson, 160 Ala. 363, 49 South. 
391. Under the provisions of this statute, the landlord bas a lien for 
the rent for the entire term on the goods of the tenant which may be 
brought upon the premises at any time during the existence of the 
lease. The sale or removal of the property by the tenant from the 
premises during the term of the lease does not displace the lien of 
the landlord or aiïect bis right to enforce his lien upon the property 
for the unpaid rent, unless in the hands of a bona fide purchaser for 
value without notice of the lien. In the case of Smith v. Huddleston, 
103 Ala. 223, 15 South. 521, the Suprême Court of Alabama said: 
"The lien [given by the statute] enters into and forms a part of every 
lease or contract as if" the terms of the statute were written into the 
lease. 

[2] And it is well settled that the trustée takes not as a bona fide 
purchaser for value, but as the bankrupt held the property, subject to 
ail valid claims, liens, and equities. Collier on Bkcy. (9th Ed.) 996 ; 
In re Alden, 16 Am. Bankr. Rep. 362; Zartman v. First Nat. Bank 
of Waterloo, 216 U. S. 134, 30 Sup. Ct. 368, 54 L. Ed. 418. "The 
validity of such claims, liens and equities is to be determined in the 
absence of fédéral statutes by the local law as evidenced by the déci- 
sions of the state courts." Thompson v. Fairbanks, 196 U. S. 516, 
25 Sup. Ct. 306, 49 L. Ed. 577; Knapp v. Milwaukee Trust Co., 216 
U. S. 545, 30 Sup. Ct. 412, 54 L. Ed. 610. 

The Bankrupt Act recognizes and allows the priority of payment of 
"debts owing to any person who by the laws of the states or of the 
United States is entitled to priority." Section 64b, Bankr. Act July 1, 
1898, c. 541, 30 Stat. 563 (U. S. Comp. St. 1901, p. 3447). That act 
also provides that a discharge in bankruptcy is a release of a bank- 
rupt from ail of his debts which are provable in bankruptcy, with 
some exceptions which do not concern this case. 

[3] The fédéral courts bave generally held that rent to accrue sub- 
séquent to the filing of the pétition in bankruptcy is not provable in 
bankruptcy ; that the only "fixed liability" under a lease is the rent due 
at the time of filing the pétition. The weight of authority is that rent 
to accrue is not even a contingent claim, and is therefore not capable 
of proof. As far as I am advised, the question bas not been passed 
on by the Suprême Court of the United States. But the United States 
Circuit Court of Appeals of this (Fifth) Circuit, in the case of Martin 
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V. Orgain, 174 Fed. 772, 98 C. C. A. 246, held that where a lease gives 
the landlord a lien on property on leased premises for "rent due or to 
become due," and the statute gives a like lien for rent due and to be- 
come due, the lien for rent due for the remainder of the contract year 
in which the tenant was adjudicated a bankrupt is enforceable against 
his trustée. 

[4] The lease in the case at bar gives a lien on the goods, furniture, 
and eiïects on the leased premises, and the statute gives a like lien, and 
déclares it shall be superior to ail other liens. The lease is for the 
term of one year, the rent being payable monthly. The claim pre- 
sented is for the rent due and to become due for the remainder of the 
rental year after the adjudication of the tenant a bankrupt. The trus- 
tée in answer to the claim alleged that it was not a provable claim, and 
prayed that the same should not be allowed. The material facts in 
this case and those in the case of Martin v. Orgain, 174 Fed. 772, 98 
C. C. A. 246, are analogous, and the answer and contention made on 
the part of the trustée against the claim in this case is the same as 
that urged in Martin v. Orgain, supra. 

The learned judge who wrote the opinion of the court in Martin 
V. Orgain said : 

"If a contract and a statute can flx a liability, It must be conceded it was 
flxed in this case. Witliont concediiig that appellant's claim is required to 
be proved under section 63, or that It may not be provable under clause 1 or 
4 of that section as a flxed liability founded upon an express contract evi- 
deneed by an instrument in writing and absolutely owlug at date of flling 
pétition, we are of opinion that section 63 relates principally to unsecured 
debts, and that ail creditors who wish to participate in creditors' meetings 
and dividends must brlng their cases under some one of the heads therein 
specifled, but in relation to claimed liens, such as hère presented, section 57, 
'Proof and allowauce of clairas,' section 63, 'Debts which may be proved,' 
section 64, 'iJebts which liave priority,' and section 07, 'Liens,' should lie 
construed together and to the effeet that a lien under a state law given in 
good faith, not impaired or affected by the baukruptcy law, should be allowed 
and given Its légal priority." 

The proof of a claim is one thing ; its allowance by the court is quite 
a différent step. When the act refers to a proof of a claim, it means 
the déposition or statement of the créditer. When it refers to its 
acceptance by the courts, it uses the word "allowed" or "allowance." 
A claim may be proved but not allowed ; it may be provable, and not 
allowable. Collier on Bankruptcy, 709, 710; In re Hornstein (D. C.) 
122 Fed. 266; In re J. M. Mertens & Co., 147 Fed. 177, 77 C. C. À. 
473. Whether the claim involved in this case, being a claim for rent 
accruing after the adjudication in bankruptcy, is or is not provable 
in bankruptcy, my opinion is that it is not provable against and al- 
lowable out of the gênerai estate of the bankrupt being administered 
by the bankrupt court, but that it is provable against the particular 
property on which a lien is claimed under the contract of lease and 
the statute of the state. It is essential that the claim be proved in 
order to establish the lien on which the claim should be allowed, unless 
it be admitted or agreed to. The court finds no error in the judgment 
of the référée, and the same is affirmed. 

[5] On payment of the claim for rent, in accordance with the de- 
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crée, the trustée has a reasonable time to elect whether to assume or to 
refuse the lease. If he assumes it, the bankruptcy opérâtes like aii.y 
other assignaient and woukl release the bankrupt from ail liability for 
rent. If the trustée refuses to take the lease, the bankrupt remains 
the tenant as before. The adjudication in bankruptcy has the effect 
to transfer to the trustée ail the property of the bankrupt except his 
executory contracts (such, for instance, as leases), and to vest in the 
trustée the option to assume or to renounce thèse, 

[B] He is not bound to accept property which in his judgment is of 
an onerous and unprofitable nature, and that would burden instead of 
benefit the estate. Me can elect whether he will accept the lease or 
not, after due considération and within a reasonable time. In re 
Frazin, 183 Fed. 28, 105 C. C. A. 320, 33 L. R. A. (N. S.) 745, and 
authorities therein cited. 

In the absence of such acceptance, it remains in the bankrupt; the 
claim for the rent having been paid. 



KENA'EDY v. MUTUAL BKAKFUr LIFE INS. CO. OF XEWARK, ÎST. J. 

(District Court, D. Montana. May 20, 1913.) 

Xo. 319. 

Insurance (S 130*) — Contkact — "Acceptance" of Application. 

Décèdent, wliot-e life was iiisured in défendant coui])any for .$5,000, 
appiled to defendîLiit's local agent for $10,000 additional iiisurauee. Tbe 
application stated that, if the total face value of iusnrance caiTied in 
défendant amounved to .$10,000, a luicroscopical examinatiou of urine was 
required. Décèdent was examined, by defendaut's médical examiner, 
but no such mieroseopical examination was uiade. ïhe lirsî annual 
preniiuni was eonlin.eently paid, and décèdent received a receipt wliicli 
.stated that it was hinding on the company from the date of the médi- 
cal examination, i>rovi<led the application for Insurance was approved 
and the policy issned by the company as appiled for. Defendant's médi- 
cal board disapjiroved the application, and under defendaut's rules it 
went to and required approval by three of defendant's executive oflicers, 
or it stood rejeeteil. ïliree of such officers niarked the application "Ap- 
proved," wKh the date, and aflixed their initiais; but at least one did 
not know tbat no microseopical examination had been made, thougli 
abbreviations on the application indicated that fact. ïhe application 
theii went to the policy departraent, where, the absence of a microseopi- 
cal examination having been discovered, the application was referred 
back to the executive officers, and the prior approval cauceled. On Jan- 
uary 22, 1906, a letter was written to the solicitiug agent that such ex- 
andnation was desired. Décèdent was killed on January 26th, the day 
before such letler was received, and paymeut demanded and refused. 
lielil, tliat there was no suffleient acceptance of the application to con- 
S'titute a contract, and défendant was not liable. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. g§ 195-202; Dec. 
DIg. § 130.* 

For other définitions, see Words and Phrases, vol. 1, pp. 54, 55.] 

At Law. Action by Mary A. Kennedy against the Mutual Benefit 
Life Insurance Company of Newark, New Jersey. Judgment for de- 
fendant. 

•For other cases see sume topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Krenier, Sanders & Kremer, of Butte, Mont., for plaîntiff. 
Gunn, Rasch & Hall, of Helena, Mont., for défendant. 

BOURQUIN, District Judge. This is an action wherein plaintîff 
claims to be the beneficiary of insurance procured from défendant. 
The défense dénies the insurance. 

Trial by the court. It appears, and the court finds, that on January 
11, 1906, at Butte, Mont., Harry A. Kennedy, whose life was then in- 
sured for $5,000 by défendant, applied to defendant's local agent for 
additional insurance in amount $10,000; plaintiff the beneficiary. The 
application signed by Kennedy stated that, if the total face value of 
insurance carried in défendant amounted to $15,000, a niicroscopical 
examination of urine was required. The applicant was examined by 
defendant's local médical examiner, but such microscopical examina- 
tion was not made. 

The first annual premium was contingently paid, and the applicant 
received a receipt wherein was recited that : 

"Tliis receipt will be binding ou tbe compauy from the date of médical ex- 
amination, provlded tUe application for the insurance Is approved and policy 
issued by the company, as applied for." 

The agent forwarded said application to the company at Newark, 
N. J. The médical board of défendant disapproved the application, 
and under defendant's rules it weut to and required approval by three 
of defendant's executive officers, or it stood rejected. Three of such 
officers marked the application "Approved January 20, 1906," and 
affixed their initiais thereto. At least one of them was ignorant that 
no microscopical examination had been made, though abbreviations 
noted on the application indicated the fact. 

It then went to the policy department, where it could be properly 
subjected to further scrutiny. Thereupon the lack of the aforesaid 
microscopical examination was noted, no policy was written, the ap- 
plication was referred back to the executive oiïicers because of the 
lack aforesaid, by one of them the approval before made was canceled, 
and on January 22, 1906, a letter was written by défendant to its Butte 
agent, stating that such microscopical examination was desired. Ken- 
nedy was accidentally killed on January 26, 1906, said letter was re- 
ceived in Butte on January 27, 1906, and payment was demanded of 
and refused by défendant. 

The court concludes that plaintiff is not entitled to recover. The 
contract of insurance sought was not consummated. Kennedy's ap- 
plication must be read with the receipt to discover the conditions upon 
which a contract of insurance would arise. Thus read, the appHcation 
was an offer by the applicant for a contract of insurance, unilatéral in 
its nature, by défendant, and to be accepted by défendant by (1) ap- 
proval of the application, and (2) by issuance of a policy as applied 
for. Acceptance required both. 

Until so accepted, neither party was bound, and both parties had a 
right to a locus pœnitentias. The contract would be created by de- 
fendant's performance of the conditions stipulated in the receipt, and 
not by any defendant's counter promise — by things done and not by 
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words said. Performance of thèse conditions by défendant would 
supply a considération for the applicant's offer or promise and make 
the latter binding on him. Nothing less would accomplish it. No no^ 
tice of acceptance would be necessary to create the contract, though, 
since defendant's acceptance was to be by performance of conditions, 
by acts more or less secret, notice would be necessary before the ap- 
plicant could thereafter be put in any default. The policy delivered 
would constitute notice. It may be observed that, had défendant noti- 
fied the appjicant that it accepted his application, this would hâve im- 
plied a counter promise by it to issue a policy, and, not dissented from 
by the applicant, would hâve created a contract of insurance, bilatéral 
in its nature, whether or not the policy issued. 

Since acceptance required both approval and issuance of the policy, 
the mère approval, inadvertent or otherwise, revoked or otherwise, was 
not acceptance. Despite approval, revoked or not, défendant could 
thereafter rightfully insist on the microscopical examination. None 
furnished, death intervening, the applicant's ofïer lapsed. No policy 
having issued (and by "issued" is imported a policy written and in- 
tended for delivery), no acceptance was made, and no contract of in- 
surance was entered into. The minds of the parties never met. 

The case may be likened to those wherein the application provides 
that the insurance shall not be in force until delivery of the policy. 
Therein delivery, actual or constructive, is a condition précèdent to 
the création of a contract, even as issuance of the policy was in the 
instant case. 

Judgment for défendant. 



UNITED STATES v. BIGHTY-PIVE HEAD OP CATTLE. 
(District Court, D. Montana. May 24, 1913.) 
No. 107. 
CusTOMS DuTiES (§ 130*) — Animals — "Importation." 

Act June 10, 1890, c. 407, i 9, 26 Stat. 135 (C. S. Comp. St. 1901, p. 
1895), as amended by Act Gong. Aug. 5, 1909, e. 6, § 28, 36 Stat. 97 
(U. S. Comp. St. Supp. 1911, p. 904), provides that if any owner, importer, 
consignée, agent, or other person stiall make or attempt to malie any en- 
try of imported merehandise by means of any fraudulent or false iu- 
voiee, practice, or appliance, or shall be guilty of any willful act or omis- 
sion whereby the United States shall be deprived of lawful duties or any 
portion thereof, such merehandise shall'Be forfeited, etc. Ileld, that sueh 
section only authorizes forfeiture of property "imported into the United 
States," "importation" meanlng that property of a foreign sitns is brought 
into the United States by the owner or with his consent, with intent that 
it be hère used, consumed, or enjoyed, or incorporated in the gênerai 
mass of property; and hence where the owners of cattle, résident In 
the Dominion of Canada near the national boundary, negligently per- 
mitted them to graze at large and to stray across the line into the United 
States, but without any Intent to permit them to remain, there was no 
Importation, or willful act, or omission, Intended to deprive the cattle 
of their foreign situs, nor the United States of duties thereon, and hence 
the cattle were not subject to forfeiture. 

[Ed. Note.— -Por other cases, see Customs Duties, Cent. Dig. §§ 296-315 ; 
Dec. Dig. I 130.* 

Por other définitions, see Words and Phrases, vol. 4, pp. 3438, 3439.] 

•For other cases see eame topic & § numbkk In Dec. à Ara. Dlgs. 1907 to date, & Rep'r Indexes 
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Libel by the United States against Eighty-Five Head of Cattle, 
alleged to hâve been fraudulently imported into the United States. 
Judgment for claimants. 

James W. Freeman, U. S. Dist. Atty., of Helena, Mont. 
H. S. Kline, of Havre, Mont., for claimants. 

BOURQUIN, District Judge. Libel of information for forfeiture 
of cattle alleged to hâve been fraudulently and knowingly imported 
into the United States from the Dominion of Canada, in that the im- 
portation was clandestine and secret, without entry at the custom 
house or payment of duties, and with intent to defraud the United 
States of lavvf ul revenue. Ansvver, gênerai déniais. Trial by the court. 

It appears the cattle involved are owned by four settlers of the Do- 
minion adjacent to the international boundary between it and Mon- 
tana. The line is only partially fenced. The owners permitted the 
cattle to graze at large in the Dominion, in the course of which they 
occasionally strayed across the line and into Montana. This happened 
several times, and on notice from the United States custom officer 
the owners drove the cattle back into the Dominion. 

About two weeks to one month before seizure the cattle, to the 
knowledge of the owners, vvere grazing at large in the Dominion 
about three miles north of the line. The owners did not see them 
again until after the seizure. About the time of the seizure the cattle 
were found grazing about two miles south of the line, and a settler in 
Montana, in the vicinity of whose haystacks they were, to protect said 
stacks, drove said cattle about four miles further south, whei"e they 
were later seized. 

At the time of the seizure the owners did not know the cattle had 
crossed the line, did not désire and had no intent that they should 
cross or remain any time south of the line, though they knew the 
cattle were liable to cross the line. There was no entry of the cattle 
at the custom house, no payment of duties, and no intent to defraud 
the United States of any revenue. 

It would seem thèse owners did no niore than is the custom on both 
sides of the boundary — lawfuUy permit cattle to graze at large, in- 
volving occasional straying from either side of the line to the other. 
The entry of thèse cattle into the United States was more or less acci- 
dentai, was unintentional, and not inévitable, and was against the will 
of the owners. This, though they knew such entry might and was 
liable to occur, and did not do ail possible to prevent. 

Having right to graze at large in the Dominion, the fact that to the 
knowledge of the owners the cattle were liable to and occasionally did 
stray across the line would not convert their acts in such grazing into 
culpable négligence, depriving such unintended and not inévitable 
straying of ail accidentai quality, and characterizing it as importation. 
It may be likened to the mariner who puts to sea, water or air, with 
knowledge that lack of some or sufficient device or appliance, or waves 
or winds, or some accident or mistake, may and on occasion does cast 
vessels upon foreign shores. By some or ail such causes, in which 
there is generally some degree of négligence, bis vessel is se cast. If 
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timely removed, it and its cargo are not imported into the country 
vvhere cast away, are subject to no duties there, and liable to no for- 
feiture. 

The property upon which duties are leviable, and which is forfeit- 
able for failure to enter at the custom house, is property "imported" 
into the United States. To be "imported," it must be of foreign situs, 
and bronght hither by the owner, or vvith his consent, with intent to 
be hère held, used, consumed, or enjoyed, or to be hère incorporated in 
the gênerai mass of property. If brought hither by accident, great, if 
not inévitable, necessity, superior force, or by a trespasser, and timely 
removed hence, it is not "imported," nor dutiable, nor subject to for-, 
feiture against the owner. See The Concord, 9 Cranch, 387, 3 L. Ed. 
768; Merrit v. One Case of Wool (C. C.) 32 Fed. 111 ; The Javirena, 
67 Fed. 155, 14 C. C, A. 350; U. S. v. 1150 Lbs. Celluloïd, 82 Fed. 
627, 27 C. C. A. 231. 

The act of the owners of the cattle involved in grazing them at large 
in the Dominion was not a "willful act or omission," within the mean- 
ing of section 9, Act June 10, 1890, c. 407, 26 Stat. 135 (U. S. Comp. 
St. 1901, p. 1895), as amended by Act Aug. 5, 1909, c. 6, § 28, 36 
Stat. 97 (U. S. Comp. St. Supp. 1911, p. 904), in that the evil intent 
involved in "willful," as used in this and like pénal statutes, was 
wholly absent. The libel, however, seems to invoke the provisions of 
section 2865, R. S. (U. S. Comp. St. 1901, p. 1905), and the charge is 
not sustained by the proof . For thèse reasons it would seem the cattle 
involved were not imported, not dutiable, not forfeited. And it is so 
held. 

It may be observed that in the main this best comports with the situ- 
ation involved. Pioneers along the boundary are generally of small 
means. Subduing the land to civilization involves great labor and 
hardship at best. Their success is of public concern. The govern- 
ments are generous to them. To restrict their grazing privilèges in 
their own land by forfeitures for mère straying into the other land 
would greatly handicap them. So far, neither government seems to 
hâve done so. If donc by one (at least before a plain .çtatute com- 
mands it), comity fails, harmony is disturbed, and retorsion is inévi- 
table. To stray is the nature of cattle. This government recognizes 
that it will occur across international boundaries, and permits cattle so 
straying from this country to be returned free of duty. Act Aug. 5, 
1909, c. 6, § 1, par. 492, 36 Stat. 11 (U. S. Comp. St. Supp. 1911, p. 
811). The reason must be that such straying does not deprive the cat- 
tle of their situs hère, and their return is not importation. True, such 
straying may afford opportunity to the owner to def raud the revenue, in 
that he may, if the strays escape notice, secretly sell or merge them in 
property hère — in effect "import" them without paying duty. This 
danger, however, cannot affect the construction of the law. Vigi- 
lance or new législation may guard against it. 

The circumstances warranted suspicion, and furnished reasonable 
cause for the seizure hère involved. The ofïicers acted thereon in 
good faith. A certificate thereof will be entered. 

Judgment for claimants. 
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LEOOUTURIER v. lOKBLHEIMER et al. 

(District Court, S. D. New York. Mardi 26, 1913.) 

1. Courts (§ 343*)— Jurisdiotio^j of Fédéral Courts — Absence of Proper 
Parties, 

That persons who miglit otiierwise be proper parties to a suit cannot 
be made parties because of tlieir nonresideuce does not defeat tlie juris- 
Uietion of a fédéral court to adjudicate between the parties before it. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 913, 916, 919, 920 ; 
Dec. Dig. § 343.*] 

a. Hxecutoks and Administrators (§ 524*)— Suit by Foheign Administea- 
TOR — Insufficient Authentication of Lktters. 

That forelgn letters of admlnistraticm are not autlieiitieated as required 
by Deeedent's Estate Law (Consol. Laws N. Y. 1909, c. 13) § 45, to ea- 
tltle the admiriistrator to sue under Code Oiv. Froc. N. Y. § IS'iGa, added' 
by Laws 1011, c. 631, is «round for staying the suit, but not for dismissai. 

[Ed. Note. — Por other cases, see Exeeutors and Admlnistrators, Cent. 
Dlg. §§ 2330-2343 ; Dec. Dig. § 524.*] 

3. Executobs and Administrators (§ 519*) — Probate of Foreign Wills — 
What Law Governs — Nature and Situs of Property. 

Conceding that under the law of New York Personal property within 
the State belonging to the estate of a décèdent, who at the time of his 
death was domiciled In a foreign eountry, is diatributable under a wili 
duly probated in New York, although it may lie invalid in the eountry of 
deeedent's domicile, assets conslsting of stocks aud bonds of corporations 
of other states are not subjeet to such law nierely because the certificates 
of stock and bonds are pliysically within the state. 

[Ed. Note. — For other cases, see Exeeutors and Administrators, Cent. 
Dig. m 2310-2322; Dec. Dig. § 519.*] 

In Equity. Suit by Henri IL,ecouturier, as administrator of tlie estate 
of Charles Rubens (also known as Samuel Woog), deceased, against 
Henry R. Ickelheimer, individually and as executor of the alleged wilI 
of Charles Rubens (also known as Samuel Woog), deceased, and oth- 
ers. On motion to dismiss. Motion denied. 

See, also, 205 Fed. 683. 

McLean, Hayward & Kelsey, of New York City, for plaintiff. 
Coudert Bros, and lîoadly, Lauterbach & Johnson, ail of New York 
City, for défendants. 

WARD, Circuit Judge. [1] I hâve no doubt of the jurisdiction of 
the court to entertain this bill. Pavne v. Hook, 7 Wall. 425, 19 L. Ed. 
260; Waterman v. l^ank, 215 U. S. 33, 30 Sup. Ct. 10, 54 L. Ed. 80; 
Hayes v. Pratt, 147 U. S. 557, 13 Sup. Ct. 503, 37 h. Ed. 279 ; Su- 
prême Court rule in equity 39 (29 Sup. Ct. xxix). 

[2] The French letters of administration are not authenticated in 
accordance with the requirements of section 45 of tne Deeedent's Es- 
tate Law (Consol. Eaws N. Y. 1909, c. 13), so as to qualify the com- 
plainant to sue under section 1836a, Code of Civil Procédure ; but this 
is a ground for staying the suit, and not for dismissing the bill. 

[3] The principal ciuestion is as to the effect of the décision of the 
Circuit Court of Appeals for this Circuit in Higgins v. Eaton, 202 
Fed. 75. That décision holds, as I understand it, that the will of one 
domiciled elsewhere, though invahd there, because improperly exe- 

•For other cases sea same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cuted, may bc probated in this state, if executed in accordance with our 
law, and property in this state may be distributed under it. But it was 
especially noted that no décision was made.as to what property of the 
décèdent was in New York. 

I understand that a demurrer to this bill was argued before Judge 
Noyés, who was of opinion that the bill should be dismissed, but gave 
the complainant opportunity to amend. It is the amended bill that the 
défendants now move to dismiss. The amendment shows that the as- 
sets of the décèdent in the state of New York consisted almost entirely 
of the stock and bonds of corporations of other states. This fact 
raises a question not considered by Judge Noyés, viz. : Are such chos- 
es in action, because physically hère, property within the state, so as 
to be distributable under the decedent's will duly probated hère ? Ev- 
ery sovereign may, of course, by statute alter the principle of law ex- 
pressed in the maxim, "Mobilia personam sequuntur;" but there is 
nothing to show, certainly before chapter 244, Laws of 1911, that the 
Législature of this state ever intended to alter that principle in respect 
to the distribution of a decedent's assets. 

The domicile of the décèdent in this case having been in France, the 
probate of the will hère was in the nature of things ancillary. The dé- 
cision in Higgins v. Eaton makes the will effective as to assets within 
this state ; but I do not think that the physical présence hère of certifi- 
cates of stock and of bonds of corporations of other states belonging 
to the décèdent brings them within the jurisdiction of the New York 
courts for the purpose of distribution according to the law of New 
York. Lockwood v. U. S. Steel Co., 153 App. Div. 655, 138 N. Y. 
Supp. 725. If, because the New York executor bas reduced thèse 
choses in action into possession, the New York courts may distribute 
them, still I think the distribution must be in accordance with the law 
of the decedent's domicile; that is, in this case, in accordance with 
the law of France governing intestacy. Matter of Hughes, 95 N. Y. 
55 ; Cooper v. Beers, 143 111. 25, 33 N. E. 61, sections 2700, 2701, 
Code of Civil Procédure. The case raises perplexing questions, and 
should be disposed of after fuU hearing. 

Motion denied. 



liECOUTTIEIER v. ICKELHEIMER et aL 

(District Court, S. D. New Xork. May 5, 1913.) 

ExECxrroiM and Administratobs (§ 524*)— Suit by Foeeign Administbatob-^ 

AUTHENTICATION OF LeTTBES. 

Code Civ. Proc. N. T. § ISSea, added by Laws 1911, c. 631, authorizes a 
foreign administrator to maintain a suit in tlie courts of the state, if 
within 20 days after suit brouglit he files a copy of the letters granted 
to him, authentlcated as required by section 2704, whlch provides that 
the authenticatlon shall show that the court granting the authority was 
duly authorized to "gmnt letters of administration" ; otherwise, the suit 
may be stayed untU he does so. Eeld, that the filing of such copy is a 
condition subséquent, and that the court has a discrétion as to staying the 
suit; also that the purpose of the provision is to requlre the plalntiff 
to show that he is qualifled under the laws of his country to bring such 

*Far other cases lee sune topic & S numbeb tn Dec. & Am. Dlg>. 1907 to date, & Rep'r Indezei 



684 205 FKDEKAL REPORTER 

a suit for protection of the estate, wliieii lie may do even tliougli the 
foreijJD court, owing to différence in the laws, cannot give a certificate 
that tJ\e authority firunted is tlie same as that given by letters of ad- 
ministration under tlie law of New York. 

|ICd. Note. — For otlier cases, see Executors and Aduilnistrators, Cent. 
Dig. §§ 2.'î;!0-234.:5 ; Dec. Dig. § 524.*] 

In Equity. Suit by Henri Lecouturier, as administrator of the estate 
of Charles Rubens, against Henry R. Ickelheimer, iiidividually and as 
executor, and others. On objection to complainant's competency to 
sue. Time granted to obtain authentication of letters. 

See, also, 205 Fed. 682. 

McLean, Hayward & Kelsey, of New York City, for complainant. 

Coudert Bros., of New York City, for défendants Ickelheimer and 
others. 

Hoadly, Lauterbach & Johnson, of New York City, for Mt. Sinai 
Hospital and others. 

WARD, Circuit Judge. The complainant's case is that one Rubens 
died domiciled in Paris, leaving a wiU of wdiich the défendant Ickel- 
heimer is the executor, and under which the other défendants are lega- 
tees. It is alleged that this will was invalid under the law of P'rance. 
but proved in the Surrogate's Court of the county of New York, and 
held valid as to property of the décèdent vvithin the state of New- 
York. 

The complainant allèges that he was appointed by the Civil Tribunal 
of the Seine, a court having juriscHction of the estâtes of persons dy- 
ing in the city of Paris, "administrateur judiciaire," or, as the order 
of appointment states, "administrateur provisoire," authorizing him to 
take and reduce into possession the estate of the said Rubens, He 
brings this suit as such against the défendants, on the ground that they 
hâve unlawfully converted assets of the estate which ought to hâve 
gone to the persons entitled under the intestate law of France. The 
ground of objection is that certificates of stock and bonds of corpora- 
tions other than corporations of the state of New York were distrib- 
uted under the will, although they had no légal situs v^^ithin the state. 

Section 1836a of the Code of Civil Procédure, added by Laws 1911, 
c. 631, provides that a foreign administrator may sue in the courts of 
New York, if within 20 days after suit brought he shall file in the of- 
fice of the clerk of the court wherein suit is brought a copy of the let- 
ters issued to him, authenticated as required by section 2704 of the 
Code of Civil Procédure, in default whereof ail proceedings may be 
stayed until he does so. The défendants contend that this is a condition 
précèdent to the complainant's right to sue, and that in any event the 
words "may be stayed" are to be construed as "shall be stayed." I 
think, on the other hand, that it is a condition subséquent, and that the 
section gives the court a discrétion in the matter of staying the suit. 

The complainant has filed a copy of the order of the Civil Tribunal 
of the ^eine appointing him administrator, which has not been authen- 
ticated in the manner the statute provides. The défendants admit that 

*For other cases see same toplc & § N umbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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the paper filed îs substantially a correct copy of the authority, but ob- 
ject that the authentication does not state that the French court which 
granted the authority "was duly authorized by the laws of the said 
foreign country to * * * grant letters of administration." The 
question is what is meant by letters of administration. The important 
matter is that the complainant should be qualified by the French law 
to bring such a suit as this in the protection of the estate. We could 
hardly expect French courts or judges to give any certificate that the 
authority there granted is the same as that given by letters of admin- 
istration under the law of New York. 

I think the complainant raises a serious question, and that unless he 
is allowed to litigate it in this suit the parties he represents will be rem- 
ediless. The défendants say he may get ancillary letters ; but I think 
the Surrogate's Court hère would immediately refer him to section 
1836a, and, at ail events, would be very unlikely to issue ancillary let- 
ters of administration of an estate which it has actually distributed un- 
der letters testamentary. 

The complainant may hâve six weeks within which to file, if he can 
obtain it, such an authentication as is required by section 1836a. If 
not, the objection to his competency which is set up in the answer will 
be treated like a plea in abatement and tried out preliminarily in ac- 
cordance with Suprême Court equity rule 29 (198 Fed. xxvi, 115 C. C. 
A. xxvi) on proofs as to the nature and extent of the authority con- 
ferred upon him under the French law. 



REYNOLDS et al. v. UNITED STATES. 

(District Court, D. South DaUota, W. D. June 14, 1913.) 

Indians (I 13*) — Indian Lands — Allotments — Persons Entitled. 

Plaintiff E. was a member of a band of tlie Sioux Tribe of Indians, 
the daughter of a full-blooded Indian and a white father. She was born 
within the réservation in 1866, where she lived with her mother, and 
affiliated with the Indians, and was recoguized as a member of the tribe, 
until 1877, when she was taken from the réservation by her father for 
éducation. She then severed her relations with the tribe, adopted the 
customs and habits of clvllization, and later married a whlte man in 
1881, and continued to live separate and apart from the Indians. She 
never again afflllated with her mother, who continued to live among the 
Indians until her death, though B. visited her mother on différent occa- 
sions. B.'s children never affiliated with the Indians in any manner, and 
were never recognized by the Indians nor the officers of the government 
as members of the Sioux Tribe or Nation. Held, that E., though having 
abandoned her tribal relations and adopting the habits and manners of 
clvllized life, was entitled to share in tribal property, and therefore to 
an allotment of Indian lands, but her children were not, 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. { 30; Dec. Dlg. 
I 13.*] 

Action by Estella Lizzie Reynolds, for herself and her four minor 
children, Louis P., George M., Naomi E., and Russell O. Reynolds, 
against the United States, to secure for herself and her children al- 

•For othvr easea see same toplc & § numbeb in Dec. £ Ajn. Digs. 1907 to date. & Rep'r Indexes 
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lotments of certain lands under Indian treaties and the acts of Con- 
gress ratifying the same. Allowed in part, and denied in part. 

James A. George, of Deadwood, S. D., for plaintiffs. 
Charles J. Morris, U. S. Dist. Atty., of Sioux Falls, S. D. 

EIvLIOTT, District Judge (orally). This action is brought by the 
plaintiff Estella Lizzie Reynolds, for herself and her minor children 
above named, to secure for herself and for them allotments of certain 
lands described in the bill of complaint herein, to which they claim 
title. 

The right of thèse plaintiffs to maintain this action in this court 
under the statutes of the United States is conceded by ail parties to 
this action. The claim of the plaintiffs, in short, is that the allotments 
referred to in the bill of complaint are claimed by the plaintiffs as 
members, by blood, of the Sioux tribe of the Indian Nation ; Estella 
Lizzie Reynolds being of the half blood, and her children being of the 
quarter blood. 

I find f rom the record in this case : 

That the plaintiff Estella Lizzie Reynolds was born in the Indian 
country, near Ft. Laramie, within what was then Indian country, in 
the year 1866, the issue of a marriage between her mother, a full-blood 
Indian, named Blue Blanket, and her father, a white man, named 
Oliver P. Goodwin. 

That said Blue Blanket was a member of the Sioux Tribe of In- 
dians, and of the Ogallala band, at the time of the birth of plaintiff" 
Estella Lizzie Reynolds. 

That plaintiff Estella Lizzie Reynolds continued to live with her 
mother at the place of her birth and within the said Sioux réserva- 
tion until after the ratification of the treaty of A. D. 1868 between the 
said Indians and the United States, and was at the time of the making 
and ratification of said treaty a member of said tribe of Indians, living 
with and affiliating with them, both she and her mother recognized as 
members of the tribe. 

That for a short time thereafter her father, mother, and herself and 
sisters went to Colorado, but returned to the Indian country and resid- 
ed with said Indians and affiliated with said tribe of Indians at what 
was known as the "Sod Agency" for an indefinite period from 1872 to 
1874, and during that period drew rations and were treated in ail re- 
spects as members of this band and tribe of Indians. 

That thereupon the father, mother, and this plaintiff, Estella Lizzie 
Reynolds, together with her sisters, removed at the time of the break- 
ing up of the said Sod Agency, in 1874, to a place in Wyoming near 
where she was born, which at that time was outside of the Indian coun- 
try, and not a part of the réservation. 

That her mother, Blue Blanket, died September 27, 1875, and she 
and one of her sisters returned to what is now the Pine Ridge Agency, 
and lived with her grandmother, Mrs. Robinson, and an aunt, a sister 
of her mother, for an indefinite period, stated at from one year and a 
naïf to two years, and during that time drew rations and were in ail 
respects recognized as members of the tribe and treated as other In- 
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dians, members of such tribe, both by the Indians and the officers of 
the government of the United States. 

That in the spring of 1877 plaintiff Estella Lizzie Reynolds was tak- 
en from the said Indian réservation back to the said home of her 
father for the purpose of educating her and sending her to school, and 
she thereupon severed her relations with said tribe of Indians that had 
theretofore existed, and thereupon adopted the customs, habits, and 
manners of civilized lif e, and was married to her présent husband, Wil- 
liam Reynolds, a white man, November 24, 1881, and thereafter con- 
tinued to live separate and apart from said Indian tribe. 

That plaintiff Estella Lizzie Reynolds, with her husband, William 
Reynolds, hâve lived in the vicinity of Lusk, Wyo., ever since their 
marriage, 30 years ago last November, within civilization, and not 
within any reser^'ation, and she has not been affiliated with the said 
Indians, or any band thereof , and since the year 1877 the said plaintiff 
has not maintained any tribal relations with the Ogallala band of In- 
dians, or Sioux Nation, and has not been recognized by said Indians 
as a member of said band or tribe. 

That she was born in the Sioux Indian country, near Ft. Laramie, 
at a time when it was within the Indian country, of a full-blood In- 
dian mother and a white father, and her mother continued to àffiliate 
with the said band of Indians to which she belonged, and was recog- 
nized by them as a member of such band, during the entire time after 
the birth of said plaintiff until the death of her mother, Blue Blanket, 
in 1875. 

And the said plaintiff Estella Lizzie Reynolds upon the death of her 
mother continued to maintain her tribal relation with the Ogallala 
band of Sioux Indians until the spring of the year 1877, when she was 
taken to the home of her father in Wyoming, off the réservation, where 
she grew to womanhood and in A. D. 1881 was married to her présent 
husband, William Reynolds, a white man, where she has ever since 
lived, separate and apart from said Indians, and said band of Indians, 
not recognized by them as a member of said band or tribe. 

That said minor plaintiffs are the issue of the marriage between the 
plaintiff Estella Lizzie Reynolds and her said husband, William Rey- 
nolds, and were born and reared in the vicinity of Lusk, Wyo., never 
were enrolled or recognized as members of the Ogallala band, or any 
other band, of the Sioux Tribe of Indians, and neither of them has 
ever maintained any relation with said tribe of Indians. 

That the said Estella Lizzie Reynolds adopted the customs, habits, 
and manners of civilized life in the year 1877, and at that time ceased 
to be recognized as a member of the Ogallala band, or of any band, of 
the Sioux Tribe of Indians. 

That she has from time to time exchanged visits with members of 
her family who are members of that tribe, but thèse visits did not oc- 
cur often and were confined to relatives. 

That plaintiff Estella Lizzie Reynolds was a member of the Ogallala 
band of the Sioux Tribe of Indians, born into the tribe, and her rela- 
tion therewith continued until the spring of 1877, when she voluntarily 
abandoned the tribal relation and adopted the customs, habits, and 
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manners of cîvilized life, and has not since that time been recognîzed 
by the Indians or by the govèrnment as a member of said band, or any 
band, of the Sioux Nation. 

That the other plaintiffs, Louis P. Reynolds, George M. Reynolds, 
Naomi E. Reynolds, and Russell O. Reynolds, never were members of 
the Ogallala band, or any other band, of the Sioux Nation of Indians, 
never affiliated with said Indians in any manner, and hâve never been 
recognized either by the Indians or the officers of the govèrnment as 
members of said tribe or nation. 

Having determined the foregoing as the facts upon the issues sub- 
mitted, I conclude that the plaintiff Estella Lizzie Reynolds, having 
been born within the territorial limits of the Sioux Indian Réservation, 
and having lived within said réservation with her mother, Blue Blan- 
ket, a full-blood Indian woman, both of them recognized as members 
of the tribe at the time of the treaty of 1868, and that relation having 
continued by the mother for herself and for said plaintiff until her 
death in 1875, and by the plaintiff herself until 1877, notwithstanding 
the fact that she at that time voluntarily took up her résidence in 
Wyoming, separate and apart from said tribe of Indians, and adopted 
the habits of civilized life, she did not thereby affect her right, as an 
Indian, a member of said tribe and nation, to tribal or other property. 

It is my understanding that the act of February 8, 1887, expressly 
recognized the rights of individual Indians, who bave abandoned tribal 
relations and bave adopted the habits and manners of civilized life, to 
share in tribal property. This is sustained by the opinion of Circuit 
Judge Vandevanter in Oakes et al. v. United States, 172 Fed. 305, 97 
C. C. A. 139. 

Wherefore I am of the opinion that the plaintiff' Estella Lizzie Rey- 
nolds is entitled to an allotment of land, pursuant to the provisions of 
the treaties with said Indians and the acts of Congress referred to in 
the bill of complaint herein. Let judgment be entered accordingly, 
specifying the amount selected by complainant Estella Lizzie Reynolds, 
for herself only, the amount to which she is entitled under the provi- 
sions of the treaties and statutes, together with the description of the 
land she has selected. 

I am further of the opinion that the plaintiffs Louis P. Reynolds, 
George M. Reynolds, Naomi E. Reynolds, and Russell O. Reynolds, 
who never were members of any tribe of the Sioux Nation, bave never 
affiliated in any way with them, or any band thereot, bave never been 
recognized by any tribe or band or by the govèrnment of the United 
States as members thereof, born of a half-bîood Indian woman, who 
was not at the time of their birth recognized as a member of any tribe 
or band of the Sioux Nation, but who, prior to their birth, had aban- 
doned her tribal relations that had theretofore existed, and had adopt- 
ed the customs, habits, and manners of civilized life, cannot der»ve 
any benefit from any of the treaties or acts of Congress referred to ii. 
the bill of complaint herein, and the bill of complaint, as to thèse sep- 
arate plaintiffs, should be dismissed, with costs. 

Let judgment be entered accordingly. 
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MOORE T. CRANDALL. 

In re CRANDALL. 

(Circuit Court of Appeals, Niiitli Circuit. May 19, 1913.) 

No. 2,245. 

1. HCSBAND AND WlFE (§ 250*) EaRNINGS OF WlFE — OOMMUNITY PROPEBTY. 

Under Civ. Code Cal. § 158, providing tliat elther liusband or wil'e may 
enter Into any engagement or transaction wlth the other respecting prop- 
erty, which either miglit if untuarried, and section 159, providing that 
a liusband and wife may by contract alter their légal relations as to 
property, etc., a husband and wife may lawtully agrée that money earned 
by the wife for services vvliicli do not devolve on htr by reason of the 
ruarriage relation shall be her separate property ; but, iu the absence of 
such agreement, her earnings wbile living with her husband are coin- 
munity property. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dlg. § 911 ; 
Dec. Dlg. § 259.*] 

, Htjsband and Wife (§ 126*) — Earnings oï Wife — Work fok Husband. 

Under the statutes of California (Civ. Code, §§ 158, 159) relatlng to the 
riglits of marrled womeu, a vi-ife may contract with her husband to per- 
form services for lilm outside the family relation for wages, which are 
to be her separate property. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. §§ 459- 
464 ; Dec. Dig. § 126.*] 

3. Bankkuptcy (§ 340*) — Claims — Proof — Prima F'acie Evidence. 

Where a wife tiled a sworn claim agalnst the estate in bankruptcy of 
her husband for wages alleged to be due her as clerk in her husband's 
store, alleging that It had beeu speciflcally agreed between her and her 
husband that she should receive $20 a week for her services, for her 
separate use ; that $10 was to be drawn each week, and the remalning 
$10 left in the business untU conditions were easier, or until the business 
terminated, the sworn clulm was prima facie évidence of the truth of its 
allégations as agalnst the objections of the trustée that claimant could 
not prove a claim agalnst the estate for services rendered the husband 
while they were living together as husband and wife. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. { 527 ; Dec. 
Dig. i 340.*] 

4. Bankruptcy (§ 342%*)^Claims — Appeal. 

Where a référée, in rejecting a claim of the bankrupt's wife for wages, 
ignored material légal évidence, but the bankrupt's proof of claim was 
not conelusive, it was error for the District Court to not only reverse 
tiie referee's détermination, but allow the claim ; the proper procédure 
being to remand the case to the référée for further hearing. 

ll'Id. Note. — For other cases, see Bankruptcy, Cent. Dig. § 530; Dec. 
Dig. § .3421/2.* 

Appeal and review In bankruptcy cases, see note to In re Eggert, 43 
G. C. A. 9.] 

Pétition for Revision of an Order of the District Court of the United 
States for the Southern Division of the Southern District of CaH- 
fornia ; OHn Wellborn, Judge. 

In the matter of bankruptcy proceedings of Benjamin C. Crandall. 
Claim by Nellie M. Crandall against Wm. H. Moore, Jr., as trtistee in 
bankruptcy of the estate of claimant's husband, Benjamin C. Crandall. 
205 P.— 44 
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A decree of the District Court was entered allowing the claim, and tlie 
trustée pétitions for review. Modified and remanded. 

W. T. Craig and Carroll Allen, both of Los Angeles, Cal, for peti- 
tioner. 

J. W. Morin, of Pasadena, Cal., for respondent. 
Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The question for décision herein arises 
over the allowance of a claim of Mrs. Nellie M. Crandall against the 
estate of her husband, Benjamin C. Crandall, bankrupt. The alléga- 
tions of Mrs. Crandall by duly verified proof of unsecured debt, so far 
as material to the présent controversy, are that the bankrupt is justly 
indebted to her in the sum of $130 for balance of wages due to her for 
services as clerk in the store of bankrupt in Pasadena, Cal., during 
parts of 1911 and 1912, "at the agreed wages of $20 per week, and 
it was specifically agreed between bankrupt and claimant that the 
claimant was to receive from bankrupt the sum of $20 each week, for 
her services, for her own and separate use, of which $10 was to be 
drawn each week and was so drawn, and the remaining $10 each week 
was to be left in the business until conditions were easier, or until the 
termination of said business. * * * " Additional claim for $600 
is made for balance due for wages preceding October, 1911, "accord- 
ing to the agreenient above set forth, which agreement was made at 
the opening of bankrupt's business, * * * and it was especially 
agreed between claimant and bankrupt that said entire wages were to 
be paid to claimant as her own separate property after said wages, to 
wit, $10, were paid each week, the remaining half to be paid when the 
business was on an easier footing, or at the conclusion of said busi- 
ness." 

The trustée objected to the allowance of Mrs. Crandall's claims 
upon the ground that she, being the wife of the bankrupt, was not enti- 
tled to prove a daim against the estate for services rendered by her 
to her husband, while they were living together as husband and wife. 
The référée disallowed the claim. The claimant asked for a review, 
and the matter was certified to the District Court. In his certificate 
the référée expressed the opinion that the earnings or wages of the 
wife constituted community property, and as such belonged to the hus- 
band, and could not be recovered from him, in the absence of a previ- 
ous agreement that they should be hers, or be released by him to her, 
and he then reports: "There is no évidence in this case of any such 
previous agreement." Accompanying the report to the District Court 
was the proof of claim and the transcript of the testimony taken. The 
District Judge disaffirmed the action of the référée and allowed the 
claim. The trustée then brought the matter to this court, but lias not 
included the oral testimony taken upon the hearing before the référée. 

[1] The main contention of the trustée is that under the statutes 
of Calif ornia the earnings of a wife living with her husband are com- 
munity property, in the absence of an express contract between her 
and her husband that they shall be her separate property. We may 
concède that petitioner's preniise is a correct statement of the right of 
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a married woman wîth respect to her earnings under the laws of Cal- 
ifornia and of some other states. In Wren v. Wren, 100 Cal. 276, 34 
Pac. 775, 38 Am. St. Rep. 287, the Suprême Court of the state said : 

"Section 158 of the Civil Code provides that 'eitlier husband or wife uaay 
enter into any engagement or transaction witli tlie otlier, or with any other 
person, respecting property which either might If unmarried,' and section 
159 of the same Code provides that a husband and wife may by contract 
alter their légal relations as to property, and the succeeding section makes 
the mutual consent of the parties thereto a sufficient considération for such 
an agreement. Under thèse sections there can be no doubt that a husband 
and wife may agrée between themselves, without any other considération 
than their mutual consent, that money earned by the wife in performing any 
work or service which does not devolve upon her by reason of the marriage 
relation shall belong to her as her own, and, when money has been earned 
by the wife under such an understanding or agreement with the husband, 
It Is her separate property, and she may maintain an action to recover the 
same. An agreement between husband and wife, by which the husband 
relinqulshes ail claim to the earnings of the wife, is one which relates to 
the acquisition of property by the wife, and is an engagement or transac- 
tion respecting property, within the meaning of section 158 of the Civil Code 
above cited." Larson v. Larson, 15 Cal. App. 531, 115 Pac. 340 ; Kaltschmidt 
v. Weber, 145 Cal. 596, 79 Pac. 272. 

[2] This being the law in California, we can perceive no reason 
why the wife may not perform services for the husband under a con- 
tract for money, provided such service is for work outside of the 
family relation. Nuding et al. v. Urich, 169 Pa. 289, 32 Atl. 409; 
Roche V. Union Trust Co. (Ind. App.) 52 N. E. 612. And thèse views 
lead us to a conclusion adverse to petitioner. 

[3] It is well settled that in bankruptcy proceedings a sworn proof 
of claim is prima facie évidence of its allégations as against the ob- 
jections of the trustée; that is to say, Mrs. Crandall's formai proof 
is some évidence of the alleged fact that she acted as a clerk in her 
husband's store, that she was to be paid wages at $20 per week, that 
it was specifically agreed upon between her and her husband that she 
was to receive her wages for her own and separate use, and that such 
agreement was made at the opening of the bankrupt's business. Her 
case was therefore made, prima facie, and she could await the intro- 
duction of évidence, if any could be produced, tending to overcome 
that which she had presented. The Suprême Court in Whitney v. 
Dresser, 200 U. S. 532, 535, 26 Sup. Ct. J16, 317 (50 L. Ed. 584), said : 
"The words of the statute suggest, if they do not dlstlnctly Import, that 
the objecter is to go forward, and thus that the formai proof is évidence 
even when put in issue. The words are : 'Objections to claims shall be heard 
and determined as soon,' etc. Section 57f [Bankr. Act July 1, 1898, c. 541, 
30 Stat. 5«0 (U. S. Comp. St 1901, p. 3443)]. It is the objection, not the 
claim, which is pointed out for hearing and détermination. This indicates 
that the claim is regarded as having a certain standing already established 
by the oath. Some force also may be allowed to the word 'proof as used 
in the act. Convenience undoubtedly is on the side of this view. Bank- 
ruptcy proceedings are more summary than ordinary suits. Judges of prac- 
tlcal expérience hâve pointed out the expense, erabarrassments, and delay 
which would be caused if a formai objection necessarlly should put a créd- 
iter to the production of évidence or require a continuance. Justice is se- 
cured by the power to continue the considération of a claim whenever it ap- 
pears there is good reason for it. We belleve that the understanding of 
the profession, the words of the act, and convenience and jnst administra- 
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tion ail are on tlie side of treating a sworii proof of claim as some évidence, 
even when it is denled." 

It would seeni that the référée proceeded under the belief that the 
sworn proof referred to was no e%"idencc at ail ; for, although he rec- 
ognized that in California the earnings of the vvife might be rêcovered, 
if there was a previous agreemci'it that they sliould be hers, or if they 
were released by the husband to the wife, yet in express words he re- 
ported to the court that there was no évidence in the case of any siich 
previous agreement. By his action, therefore, he ignored material 
légal évidence, and in so doing committed serions error against the 
rights of the claimant. 

[4] The learned judge of the District Court, however, evidently 
gave considération to the sworn proof of an agreement between the 
claimant and her husband, and properly held that the référée was in 
error. As already stated, the order of the lower court allowed the 
claim of Mrs. Crandall; but, as the proof of claim was not conclu- 
sive, such a disposition of the matter seems irregular. The référée 
should proceed to a new hearing, whereat the sworn proof of the 
claimant must be considered, and the trustée should be given oppor- 
tunity to meet the case made by the claimant's proof. 

The order of the lower court is therefore modified, in so far as it 
fînally allowed the claim of Mrs. Crandall, and the matter is hereby 
remanded to the District Court, with directions to set aside the order 
of the référée and to remand the proceedings to the référée, to be pro- 
ceeded with as herein indicated. In re John H. Livingston Co., 144 
Fed. 971, 75 C. C. A. 282. 

Modified and affirmed. 



REGAN V. PARKEK-WASHINGTON CO. 
(Circuit Court of Appeals, SeventU Circuit April 15, 1913.) 

No. 1,865. 

1. Master and Servant (^ 185*) — Masteb's Liabihty for Injury to Serv- 

ant — "Fellow Servant." 

Tlie basis of the liability of a master for Injury to a servant is the 
breach of some i>ositive duty to the servant; and where the Injury re- 
sulted from the négligence of another servant, whether the two were fel- 
low servants in such sensé that the rlsk was assumed by the servant in- 
jured, and the master exempted from liability, dépends upon the nature 
of the act in respect to wbich the négligence arose, rather tlian upou the 
relations betweeu thera in their eniployment. If the act was done iu the 
discharge of some positive duty of the master to the iujured servant, theu 
the négligence was that of the master, and he is liable, otherwise not. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
385-421 ; Dec. Dig. § 185.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2716-2730 ; 
vol. 8, p. 7662.] 

2. Master and Servant (§§ 103, 107*) — Masteb's Liability pob Injury to 

Servant — Nature of Masteb's Duty. 

It is the légal duty of the master to the servant to use due care to 
provide ail permanent conditions of safety for the service required, as 
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distinguished from those conditions whieh are only inimediately neces- 
sary to safety, and this is a positive duty wtiieli caiinot l)e delegated to 
anotlier. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent Dig. |§ 
175, 199-202, 212, 254, 255; Dec. Dig. §§ 10.3, 107.*] 

3. Master and Servant (| 270*) — Mastek's I^iability for Injuuy to Serv- 
ant. 

Défendant was engaged iu blastiug a tunnel employing tliree classes of 
workmen at and near the lieading: Machine men or drillers wlio drilled 
the holes in the heading and placed the shots, helpers, who assisted vs^ith 
their machines, and muckers, who shoveled into cars for removal the 
loose rock thrown ont by the hlasts. Each blast left rough projections 
and loosened jneces of rock on the sides and roof of the tunnel, and neces- 
sitated their trinnning Iiy reniovinj: sueh loosened rock to render it safe 
to proceed M'ith the work. l'Uiintiff was euiployed as a mucker, but was 
sent by the forenian to act temporarily as a belper. and was injured by 
a pièce of rock which fell from the roof. Hehl. that it was a positive 
duty of défendant to use reasonable care to see that the tunnel was prop- 
erly trinimed to render it safe for the workmen ; that in an action to 
recover for the injnry the court should hâve allowed the fuUest investiga- 
tion of ail the conditions, including the assignment of duties by défend- 
ant or its superlntendent to the varions employés, and that it was error 
to exclude évidence offered by plaintiflf to show that the drillers were 
charged with the duty of trimniiug the roof, and that they alone did 
such work in practice. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
91.3-927, 932 ; Dec. Dig. § 270,*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois; George A. Carpenter, 
Judge. 

Action at law by John Regan against the Parker-Washington Com- 
pany. Judgment for défendant, and plaintiff brings error. Reversed. 

B. J, Wellman, of Chicago, 111., for plaintiff in error. 
Henry R. Rathbone, of Chicago, 111,, for défendant in error. 

Before BAKER and KOHLSAAT, Circuit Judges, and HUMPH- 
REY, District Judge. 

HUMPHREY, District Judge, Défendant in error was construct- 
ing a tunnel in Cregier avenue, in Chicago, and plaintiff in error was 
an employé in the work, 

The tunnel was about 12 feet in height and was at a depth of about 
75 feet below the street level. The work consisted in blasting the 
rock and removing the material so blasted. The top half was worked 
in advance of the lovver half, the latter serving as a platform or shelf 
on which the men and machines stood in blasting the top half. This 
shelf was as wide as the tunnel, about 13 feet long and about 5 feet 
high. Three classes of men did the work: Machine men or drillers, 
who ran the machines to drill the holes and who placed the dynamite ; 
helpers, who poured water for the drillers, so that the drills would not 
beat; and laborers, called muckers, who shoveled into cars and re- 
moved the débris caused by the blasts. Two shifts worked, one by 
day and one by night, and there was one blast each 24 hours by each 
shift. When a blast was fired, tons of rock would be hurled from 

•For other caaes ses g&me topic & § numbeb in Dec, & Am. Digs, 1907 to date, & Rep'r Indexes 
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the Heading, leaving the walls and roof from which it came rough 
uneven, and with loose projections or bellies of stone. Ail such un- 
even or loose stones were then removed from the roof so as to make 
it a safe roof under which to proceed with the work. This removal 
of stones loosened by the blast was called "trimming" the roof. 

Plaintiff in error had been working for some months on the night 
shift as a mucker. On the night in question, by direction of his fore- 
man, he assisted Teddy, one of the drillers, as a helper. He admits 
that on one previous night he had worked as a helper, and there is 
évidence to the effect that he had done so on more than one previous 
occasion. 

On the trial plaintiff in error ofïered évidence tending to show that 
it was the duty of the drillers to trim the roof and that they alone did 
in practice do this work, but the évidence was ruled out. We think 
this was error. Such évidence was compétent and material, and 
should hâve been admitted. ïhe défense is based upon assumption of 
risk, which would include fellow servants, and it was suggested in 
oral argument that even if the rejected testimony had been admitted, 
and had shown conclusively that it was the sole duty of the drillers to 
trim the roof, still there would be no liability because the drillers, 
helpers, and muckers would be fellow servants. 

[1] The subject of fellow servants in the Suprême Court présents 
a varied history, and the subject of assumed i-isk is in most of the 
cases closely allied with it. 

The first case arising in the Suprême Court of the United States 
and involving this doctrine was in 1873, Union Pacific Railroad Co. 
V. Fort, 84 U. S. (17 Wall.) 553, 21 L. Ed. 739, opinion by Mr. Jus- 
tice Davis. A boy was employed as a helper or work hand on the 
floor of a shop. The machinery was in charge of one CoUett, another 
employé whom the boy was assisting as helper at a moulding machine. 
Colktt required the boy to go up on a ladder and adjust a belt on a 
rapidly revolving shaft. The boy had his arm torn ofï. The court 
held that the assumed risk covered ail risks of négligence of servants 
in the same line of duty and within the scope of the employment ; 
that, judged by this rule, Collett and the boy were not fellow servants 
because the work was not within the contract of service, and therefore 
the risk was not assumed by the boy, and he had no reason to believe 
he would hâve to encounter it. The court states the contention of 
counsel for plaintiff in error "that the master is not liable to one of 
his servants for injuries, resulting from the carelessness of another, 
when both are engaged in a common service, although the injured per- 
son was under the control and direction of the servant who caused the 
injury." And then goes on to say : 

"Whether this proposition, as stated, be true or not, we do not propose 
to conslder, because, if true, it bas no application to this case." 

Mr. Justice Bradley dissented, but wrote no opinion. The case 
is not important. Not an authority is cited in the opinion of the court 
and very little reasoning employed. In the briefest manner the court 
holds that the case is controlled by the f act that the service required of 
the boy was not within the scope of the employment. 
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In 1879 in Hough v. Texas & Pacific Ry. Co., 100 U. S. 213, 25 
L. Ed. 612, the same doctrine was announced in an opinion by Mr. 
Justice Harlan ; the court being unanimous. Hough was an engineer 
and was killed by reason of a defective cowcatcher on his engine. The 
injury was due to the négligence of other servants in the machinery 
department, to wit, a master mechanic and foreman of roundhouse. 
While the case was decided upon the doctrine announced in the Fort 
Case, Mr. Justice Harlan in the opinion discusses the authorities and 
reasons upon the doctrine with some élaboration. He begins with 
the language of Chief Justice Shaw in Farwell v. Boston & Worces- 
ter Railway Corporation, 4 Metc. (Mass.) 49, 38 Am. Dec. 339 : 

"The gênerai rule resultiug from considérations as well of justice as of 
poliey is tliat he who engages in the employaient of another for the perform- 
ance of specifled duties and services for compensation takes upou himself the 
natural and ordinary risks and périls incident to the performance of sucU 
services, and in légal presumption, the compensation is ad.iusted aceordingly. 
And we are not aware of any principle whicli should except the périls arisiug 
from the carelessness and négligence of tliose who are in the same employ- 
ment. Thèse are périls which the servant is as likely to knovv, and against 
which he can as effectually guard, as the master. They are périls incident 
to the service, and which can be as distinctly foreseen aud provided for in 
the rate of compensation as any other." 

Judge Harlan goes on to say : 

"As to the gênerai rule, very litUe conflict of opinion is to be found in the 
adjndged cases, where the court lias been at liherty to consider it upou prlii- 
<,'iple, uncontrolled by statutory régulations. The difliculty has been in its 
practloal application to the spécial cireuuistances of particular cases. What 
are the natural and ordinary risks incident to the work in which the servant 
engages; what are the périls wliieh, in légal contemplation, are presumed 
to be adjusted in the stipulated compensation ; who, within the true seàse 
of the rule, or upon grounds of public poliey, are to be deemed fellow servants 
in the same common adveutui'e or uiidertaking — are questions in référence 
to which mueh contrariety of opinion exists in the courts of the several 
states." 

He then cites Ford v. Fitchburg Railroad Co., 110 Mass. 241, 14 Am. 
Rep. 598, and Wharton on the Law of Négligence, § 211, holding that, 
where the master does not supply the servant with safe machinery, he 
will be liable, although the neglect to furnish such safe machinery 
be the négligence of other servants in the master's employ. 

Another authority cited is Priestley v. Fowler, 3 Mee. & W. p. 1. 
This was a case in which one servant was transporting goods of the 
master in a van, conducted by another servant of the same master. 
The master defended on the ground that the plaintiff knew as well as 
himself and probably better whether the van was sufficient, whether 
it was overloaded, and whether it was likely to carry him safely, but 
Lord Abinger held that the master is bound to provide for the saf ety 
of the servants in the course of his employment, to the best of his 
judgment, information, and belief. 

Other EngHsh cases based upon the décision in Priestley v. Fowler 
are cited to the same effect. 

We cite thèse two cases because they are the first two which came 
before the court. Both are decided upon the idea that the risk of 
the servant is assumed, or not assumed, according to the "scope of the 
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contract of employment," and this phrase is used by the learned judgcs 
in both cases. Strange to say, we hear no more of it. We are net 
able to find a case in which any référence is ever made again to that 
phrase "the scope of the contract of employment." The court seem.s 
to hâve abandoned it forever. In neither of thèse cases did the court 
décide who are fellow-servants within the rule. 

In the cases of Packet Co. v. McCue, 17 Wall. 508, 21 L. Ed. 703, 
and Waba.sh v. McDaniels, 107 U. S. 454, 2 Sup. Ct. 932, 27 L. Ed. 
605, the master was lield liable either for providing an unsafe engine 
or in employing unfit servants. 

In the case of Randall v. Baltimore & Ohio R. R. Co., 109 U. S. 
482, 3 Sup. Ct. 325, 27 L. Ed. 1003, the court, through Mr. Justice 
Gray, .say: 

"The gênerai rule of law is now flrmly establlshed tluit oue who eiiters the 
service of aiiother takes upoii liiinself the ordiiiary ritsks of the négligent aets 
of hls fellow servants in the course of emplo.ynient." 

But this case, like ail those which preceded it, is decided without 
defining who are fellow servants, and the décisions heretofore referred 
to based upon the "scope of the employment" as a rule of décision can- 
not be said to hâve ever given that rule any important place in the mind 
of the court. 

In 1884, the court announced its first décision in which it undertook 
to define who are fellow servants; and without the slightest référ- 
ence to the former doctrine, based upon the scope of the contract 
of employment, it adopted a new and entirely différent test, to wit, 
the relation in business of the négligent employé and the plaintiff. 
The case is known by ail lawyers as the leading one. C, M. & 
St. P. R. R. Co. v. Ross, 112 U. S. 377, 5 Sup. Ct. 184, 28 L. 
Ed. 787. The opinion is by Mr. Justice Field. Ross was an en- 
gineer of a freight train, and was injured through the négligence of 
the conductor in not shovi'ing his spécial orders before leaving the sta- 
tion where the orders were received. Mr. Justice Field writes an elab- 
orate opinion citing the early English cases. He first announces the 
gênerai doctrine that a servant engaged for the performance of spé- 
cifie services takes upon himself the ordinary risks incident thereto : 

"As a conséquence, if he suffers by exposure to them, he eannot recover 
comiiensation from his employer. The obvions reason for this exemption is 
that lie bas, or in law is supposed to hâve, them in contemplation when he 
engages in the service, and that hls compensation is arrangea aecordingly. 
He eannot, in reason, complain if lie sufCers from a risk which he bas volun- 
tarily assumed, and for the assumption of which he is paid. » * * And 
it has been beld in numerous cases, both in this comJtry aud in England, that 
there is implied in liis contract of service In such cases that he takes upon 
himself risks arising from the négligence of his fellow servants, while in the 
same employment, provided always the master is not négligent in tlieir sélec- 
tion or rétention, or in furnishing adéquate materials and means for the 
work ; and that, if injuries then befall him from such négligence, tbe master 
is not liable. ïbe doctrine was tirst announced in this eountry by tbe Su- 
prême Court of South Carolina in 1841 in Murray v. S. C. Kailroad Co., 1 
McMul. 385 i:î6 Am. I>ee. 268], aud was atRrmed by the Suprême Court of 
Massachusetts the following year in Fai'well v. Boston [4 Metc. (Mass.) 49, 
;i8 Am. Dec. 3:i9], and Woroester Raiiroad Co. [4 Metc. f.Mass.) 5041. in tbe 
South Carolina case a fireman, wldlst in the employ of tlie Company, was 
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injured by the négligence of an englneer also in its euiploy, and it was lield 
that the company was not liable, the conrt observing that the ençineer no 
more represented the company than the flreraan; that each in his separate 
deiiartnient represented liis principal ; that the regular niovemeut of the train 
of cars to its destination was the resuit of the ordinary performance by each 
of his several dnties, and that It seemed to be on the part of the several 
agents a joint undertaking where each one stipulated for tlie i)erformance 
of his several part ; that they were not liable to the company for the condnct 
of each other, nor was the company liable to one for the conduct of another ; 
aud that as a gênerai rule, wheu there was no fault in the owner, lie was 
only liable to his servants for wages." 

He then quotes extensively from the Massachusetts case, to which 
we hâve already alluded (opinion by Justice Shaw), and which he says 
has exerted great influence in the course of décisions in this country, 
and goes on to say : 

"ïhe doctrine of the master's exemption from llabillty was first distinctly 
aunoraiced in Kngland in 1850 by the Court of Exchequer in Hutchiuson v. 
York, Newcastle & Berwick Railway Co., 5 Exch. R. 343." 

He argues that Priestley v. Fowler, an Enghsh case decided in 1837, 
is not in point, because it does not directly involve the question as to 
the liability of a master to a servant for the neghgence of a fellow 
servant. At any rate, Justice Field regards the Hutchinson Case as 
the first one where the doctrine was applied to railway service. 

"ïhere it appeared that a servant of the company, who, in the discharge 
of his duty, was riding on one of its trains, was injured by a collision with 
another train of the same company, from which his death ensued, and it 
was held that his représentatives eould not recover, as he was a fellow serv- 
ant with those who caused the iujury ; and the court said that whetber the 
death resulted from the misuianagenient of tlie one train or the other, or of 
both, did not affect the princlple. ïhe rule was applied at the same time by 
that court to exempt a master builder from llabillty for the death of a brick- 
layer in his employ caused by a détective construction of a scîiffolding by his 
other workmeu, by reason of which it broke and the bricklayer at work 
upon it was thrown to the ground and killed. Wigniore v. Jay, 5 ISxch. 354." 

The court concludes that the question in ail cases is : What is es- 
sential to render the service in which différent persons are engaged a 
common employment? Bartonshill Coal Co. v. Reid, and the Same 
Company v. McGuire, 3d Macqueen H. L. Cas. 266, 300, are cited. 
This was where the injured parties were coal miners, and the servant 
whose négligence caused the injury was running the engine by which 
they vi'ere let down into the mine and brought out, and the coal which 
they dug was raised. Held, that they were engaged in a common 
work, that of getting coal from the pit. Lord Chancelier Chelmsford, 
who delivered the opinion in the McGuire Case, said : 

"Where servants, therefore, are engaged in différent departments of duty, 
an injury connuitted by one servant upon another by carelessness or negîi- 
gence in the course of his peculiar work is not within the exemption, and 
the master's liability attaches in that case in the same nianner as if the 
injured servants stood in no sucli relation to him." 

And in the same case Lord Brougham said: 

"To bring the case within the exemption there must be this most material 
qualification, that the two servants must be men in the same common em- 
ployment, and engaged in the same common work snder that common em- 
ployment." 



698 205 FEDERAL RErORTER 

He also cites Wilson v. Merry, L. R. 1 H. L. Se. 326, decided by thc 
House of Lords in 1868, holding: 

"The master was not llable to his servant unless tliere was négligence on 
the master's part in that which he had contracted with the servant to do, 
and that the master, if not personally superintending the work, was only 
bound to sélect proper and compétent persons to do so, and furnish them with 
adéquate material and resources for the work; that, when he had doue 
thls, he had done ail that he was required to do, and, if the persons thus 
selected were guilty of négligence, it w^as not his négligence, and he was not 
responsible for the conséquences." 

After considering ail thèse authorities with much greater élaboration 
than we hâve undertaken to indicate, Justice Field says: 

"There is, In oiir .iudgment, a, clear distinction to he made In thelr rela- 
tion to their common principal hetween servants of a corporation exercislng 
no supervision over others engaged with them in the same employment, and 
agents of the corporation, clothed with the coutrol and management of a 
distinct department, in whlch theii* duty is entirely that of direction an* 
superintendence. A conductor. liaving tlie cntire control and management 
of a railway train, ocenpies a very différent position froin the brakeman, the 
porters, and other subordinates employed. He is in fact, and should be 
treated as, the Personal rofiresentativc of the corporation, for whose négli- 
gence it is responsible to subordinate servants. ♦ * « He directs when 
the train shall start, af what speed it shall run, at what stations it shall 
stop, and for what length of time. and everythlng essential to its successful 
movements, and ail persons employed ou it are subject to his orders. In 
no proper sensé of the terms is he a fellow servant with the fireman, the- 
brakeman, the porters, and the engineei-. The latter are fellow servants in 
the nmning of the train imder his direction; as to them and the train, he 
stands in the place of and represents the corporation." 

Hère was a bold, clear, explicit rule capable of being easily under- 
stood and followed as to who are fellow servants, and the basis of the 
rule so annotmced was "the relation in business of the négligent serv- 
ant to the injured servant." But unfortunately the décision is by z. 
hare majority of the court. Those holding with the majority were 
Justices Field, Waite, Harlan, Miller, and Woods; dissenting Jus- 
tices Bradley, Matthews, Gray, and Blatchford. 

One other case, Northern Pacific v. Herbert, 116 U. S. 642, 6 Sup. 
Ct. 590, 29 L. Ed. 755, decided in 1885, was decided by the same align- 
ment of justices. In the Herbert Case it was held that a person assign- 
ed to the duty of keeping cars and appliances in good order represents 
the master, and is not a fellow servant with a brakeman injured by 
reason of a defective brake. This décision is also by Mr. Justice Field. 
and the division of judges is the same as in the Ross Case. In this 
case the court say : 

"To provide machinery and keep it in repair, and to use it for the pur- 
pose for which it was intended, are very distinct matters. They are not 
employnients In the same common business, tending to the same common re- 
.'^ult. The one can properly be said to begin only when the other ends. The 
two persons niay, indeed, work under the same master and receive their 
l)ay froui the same source ; but this is not sufficient. They must be at the 
same tirae engaged in a common purpose or employed in the same gênerai 
business."' 

Justice Blatchford on behalf of the dissenting justices wrote an 
opinion ; but, as the discussion in the dissenting opinion is wholly up- 
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on the eiïect of a North Dakota statute, there is nothing in it to indi- 
cate the broad chasm dividing the two sides of the court as it appeared 
in subséquent cases. 

Thus divided the court stood for a number of years, five holding 
for the hability of the master and four exempting the master from Ha- 
bihty and ail so far as the opinions show solely upon the relation in 
business between the négligent servant and the injured servant. 

In 1886 arose the case of Cunard Co. v. Carey, 119 U. S. 245, 7 
Sup. Ct. 1360, 30 L. Ed. 354. This was vi'here a longshoreman in em- 
ploy of the steamship company was injured by a tub which fell through 
the insufFiciency of the rope to whicli it was attached and after notice 
of such insufficiency had been given to the company's agent. Justice 
Woods was absent ; the remainder of the court divided as in the Ross 
and Herbert Cases, Justices Field, Waite, Harlan, and Miller for the 
liability of the master, and Justices Bradley, Matthews, Gray, and 
Blatchford against such liability. 

In the same year C. & N. W. Ry. Co. v. McLaughlin, 119 U. S. 566, 
7 Sup. Ct. 1366, 30 L. Ed. 477. In this case a car repairer, working on 
a ladder which rested against a car, was injured by reason of his car 
being struck by a switcli engine. Justice Woods, still being absent, 
the court divided evenly as in the Ross and Herbert Cases. 

In 1893, in the case of Baltimore & Ohio R. R. Co. v. Baugh, 149 
U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772, a majority of the court an- 
nounced a new rule, or, as the opinion itself recites, a new statement of 
the rule governing the liability of the master for the injury done to 
one servant through the négligence of another. An engine was run- 
ning without any train attached. A rule of the company required that 
in such cases the engineer should act as conductor. Baugh, the fire- 
man, was injured through the négligence of the engineer in handling 
his engine. It was contended by counsel for défendant in error that 
the Ross Case was controlling. The court had held in the Ross Case 
that the conductor of a train represents the company, and is not a f el- 
low servant with his subordinates on the train. The rule of the com- 
pany provided that, when there is no conductor, the engineer should 
be regarded as conductor. Therefore, in such case, the engineer rep- 
resents the company and is likewise not a fellow servant with his sub- 
ordinates, but the court held in the Baugh Case that the fîreman and 
engineer are fellow servants. The opinion is by Mr. Justice Brewer 
and occupies 40 pages. The case arose in Ohio and défendant in er- 
ror contended that the décisions of the Suprême Court of Ohio con- 
trolled the case. The court held that it was not a question of local law 
to be settled by the décisions of the Suprême Court of the state in 
which the cause arose, but one of gênerai law to be determined by réf- 
érence to ail the authorities, and a considération of the principles un- 
derlying the relations of master and servant. The first eight pages 
are given to a discussion of the authorities on this question and is one 
of the best authorities in the books on that subject. 

Passing to the main question in the case, the liability or nonliability 
•of the master for the injury to the fireman by the négligence of the 
engineer, the learned judge concludes that in the Ross Case the court 
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"did not hold that it was universally true that, when one servant bas 
control over another, they cease to be fellow servants within tbe rule 
of tbe master's exemption from liabibty, but did hold that an instruc- 
tion coucbed in sucb gênerai language was not erroneous wben applied 
to the case of a conductor having exclusive control of a train in re- 
lation to other employés of the company acting under bim on tbe same 
train." 

The argument is that tbe court in tbe Ross Case did not intend to 
décide and did not décide that the relation to the business between tbe 
négligent servant and the injured servant was the controlling test. The 
further argument is that tbe court did not décide in tbe Fort Case 
that the test was the fact as to wbether or not tbe risk was an obvions 
one, and then proceeds: 

"AVliat test or nile is tliere wlilch détermines? Kislitfiilly this, tliere ninst 
be soiiie personal wi'onf; on the part of the niaster, some breach of positive 
(lnt.y on bis jiart. If he disoharges ail tliat niay be cjilleil positive dnty, and 
is liimself gui'.ty of no neglect, It would seem as tliough he was absolved from 
ail responsibllity, and that the party who caused the injury should be hiui- 
self alone responsilile. It niay be said that tliis is only passing from one 
ditliculty to anotlier, as it leaves still to be settled what is positive duty and 
what is Personal neglect; and yet, if we analyse thèse niatters a little, there 
will appear less ditliculty in the question. Ohvlonsly, a breach of positive 
duty is Personal neglect; and the question in an.y given case is therefore, 
What is the positive duty of the niaster ï He certainly owes the duty of tak- 
iug fair and reasonable précautions fo surround his employé with fit and 
careful eoworljers, and the employé lias a right to rely upon his discharge of 
tins dnty. If the niaster is careless in the matter of employing a servant, 
it is his Personal neglect; and if withoiit proper care in inquirlng as to his 
eompetency he does enqiloy an incompétent person, the fact that he has au 
incompétent, and therefore an Improper, employé, is a matter of his personal 
wrong, and owing to liis Personal neglect. And, if the négligence of this in- 
compétent servant works in.1ury to a coservant, is it not ohvious that the 
master's omission of duty enfers directly and properly into the question of 
responsibllity".' * * * Agaiii, a master employing a servant impliedly en- 
gages with him that the place in vvhich he is to work and the tools or nia- 
chînery with whicli he is to work, or by wliicli he is to he surrounded, shall 
be reasonably safe. It is the niaster who is to provide tlie place and the 
tools and the niacblnery, and wlieu he eniploys one to enter into his service 
he impliedly says to him that tliere is no other danger in the place, the tools, 
and the niachlnery than such as is obvions and necessary." 

The gist of the whole décision is stated in the following language : 

"Therefore it will be seen that the question turns rather on the character 
of the act than on the relations of the cinploi/és to ench other. If the act 
is one done in the diseharge of some positive ditti/ of the master to the serv- 
ant, then négligence in the act is the négligence of the master. * * * 
This court recognized the master's obligation to provide reasonably suitable 
place and machiuery, and that a failure to diseharge this duty exposed him 
to liabillty for injury caused thereby to the servant, and that it was imnia- 
terial liow or hy whoni the niaster dlscharged that duty. The liabliity was 
not uiade to dépend in any manner upon the grade of service of a coemployé, 
but upon tlie character of the act Itself, and a breach of the positive obliga- 
tion of the master. * * * u niay safely be said that this court has never 
recognized the proposition that the mère control of one servant over another 
in doing a particular pièce of work destroys the relation of fellow servants, 
and puts an end to the master's liabillty. On the contrary, ail the cases pm» 
ceed on the ground of some breach of positive duty resting upon the uiast&r. 
or upon the idea of superintendence or control of a departmeut." 
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The Hough Case, the Herbert Case, the Fort Case, the Randall 
Case, and Steamship Co. v. Merchant, 133 U. S. 375, 10 Sup. Ct. 397, 
33 L. Ed. 656, are ail quoted in support of this doctrine. Yet the 
language of the rule hère announced had not been previously stated, 
and the profession generally had regarded the prior cases as recog- 
nizing a doctrine making the test dépend upon the relation in business 
between the two servants. 

The Baugh Case distinguishes the Ross Case, and by many is re- 
garded as going far to overrule it. The division of judges hère was 
Justices Brewer, Blatchford, Gray, Brown, Shiras, and Jackson 
against the liability of the master, vvith Justices Field and Fuller dis- 
senting. Justice Harlan was in Europe in the Behring Sea fur seal 
matter at the time. Justice Field wrote an elaborate dissenting opin- 
ion in support of the contention that the Suprême Court of the United 
States was bound by the décisions of the Suprême Court of Ohio. 
He also reviews briefly the décision in the Ross Case, and regrets the 
tendency of the majority of the court in favor of the largest exemp- 
tions of corporations from liability, holding that the Ross décision is 
in accordance with justice and humanity to the servants of a corpo- 
ration. In the Baugh Case the court refused to approve an instruc- 
tion in substantially the same terms as the instruction approved in the 
Ross Case. 

In the same year was decided the case of Northern Pacific v. Flam- 
bly, 154 U. S. 349, 14 Sup. Ct. 983, 38 L. Ed. 1009. In this case a 
laborer on the section was held to be a îellow servant with an engi- 
neer and conductor of a passenger train on the same road. The dé- 
cision is by Mr. Justice Brown. With him were Justices Jackson, 
White, Shiras, Gray, and Brewer; dissenting, Justices Fuller, Field, 
and Harlan. The court admits that, while the cases involving the ques- 
tion of fellow servant hâve not been numerous, the décisions hâve not 
been altogether harmonious. Ail are briefly discussed, and the déci- 
sion is based tipon the fact that the two employés are in the same de- 
partment of service. This term "department of service" had been 
used several times before, and the use of this term had led to the 
contention by many good lawyers that the real test as to liability is 
whether or not the two employés are in the same department of serv- 
ice. We do not think the Suprême Court means to be so understood. 

In 1895 was decided the case of Central Railroad Co. v. Keegan, 
160 U. S. 259, 16 Sup. Ct. 269, 40 L. Ed. 418. In this case it was held 
that a brakeman is a fellow servant whh the foreman of his crew of 
five men. The opinion is by Mr. Justice White, and the décision is 
based upon that in the Baugh Case. The court say that the heads of 
separate and distinct departments of a diversified business may, un- 
der certain circumstances, be considered, vcith respect to employés 
under them, vice principals or représentatives of the master, as fully 
and as completely as if the entire business of the master was by him 
placed under the charge of one superintendent, but he says that each 
separate pièce of work was not a distinct department, and did not 
make the one having control of that i)iece of work a vice principal or 
représentative of the master, and holding that the brakeman and his 
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foreman were working together in the same department, thus giving 
some basis for the contention now frequently made that the test is 
whether the two employés are in the same or in différent departments. 
With Justice White were Justices Brown, Jackson, Shiras, Gray, and 
Brewer; dissenting, Chief Justice Fuller and Justices Field and Har- 
lan. 

In 1896 was decided the case of Northern Pacific v. Peterson, 162 
U. S. 351, 16 Sup. et. 843, 40 L. Ed. 994. Peterson was a member of 
a gang of 13 laborers working under the direction of Holverson, fore- 
man, who had full power to employ, discharge, and direct. Peterson 
was in ail matters relating to his duty as laborer subject to the au- 
thority of Holverson, and was injured by the négligence of Holver- 
son. The court, speaking through Mr. Justice Peckham, hold the 
laborer and his foreman to be fellow servants. They base the ruling 
upon the Baugh Case, and say : 

"In the Bangh Case it is also niacle plain that the luaster's responslbllity 
for the négligence of a servant is not founded upon the tact that the serv- 
ant guilty of the neglect had eontrol over and a superior position to that 
occupied by the servant who was injured by his négligence. The rnle is 
that, in order to form an exception to the gênerai law of nonliability, the 
person whose neglect eaused the injury must be 'one who was elothed with 
the eontrol and management of a distinct department. and not a niere sep- 
arate pièce of work in one of the branches of service in a department.' Thls 
distinction is a plain one, and not subject to any great enil)arrassment in de- 
termining the fact in any particular case." 

With the majority were Justices Peckham, Brown, White, Shiras, 
Gray, and Brewer ; dissenting, Chief Justice Fuller and Justices Field 
and Harlan. In this décision the court with the concurrence of Jus- 
tice Brewer gives much more importance and prominence to the idea 
of distinct department of service than Justice Brewer himself gave 
when he used that phrase in the Baugh Case. Whoever reads the 
Baugh Case attentively cannot fail to see that the controlling idea 
on which that décision rests is the character of the act about which 
the négligence occurred; and yet, in the Peterson Case, the court 
adopt the idea that the separate department of work must hâve con- 
trolling effect. 

We hâve already said that in the Baugh Case the profession had 
generally regarded that the court had gone far toward overruling its 
opinion in the Ross Case. It remained for the court in 1899 in New 
England R. R. Co. v. Conroy, 175 U. S. 323, 20 Sup. Ct. 85, 44 L. 
Ed. 181, to distinctly overrule the Ross Case. Indeed the court say 
in the Conroy opinion that the décision in the Batigh Case did, in ef- 
fect, if not in terms, overrule the Ross Case. The Conroy Case was 
where a brakeman on a freight train was killed through the négli- 
gence of his conductor and the court hold tiiat they are fellow servants. 
Mr. Justice Shiras delivers the opinion, and Justice Harlan alone 
dissents. Heretofore the Chief Justice had stood with Justice Harlan 
on ail questions as to the liability or nonliability of the master in this 
class of cases, and had himself written dissenting opinions. 
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In N. Pac. Ry. v. Dixon, 194 U. S. 338, 24 Sup. Ct. 683, 48 L. Ed. 
1006, the court held a local telegraph operator to be a fellow servant 
of the train crew. 

In Santa Fé Pac. v. Holmes, 202 U. S. 438, 26 Sup. Ct. 676, 50 
L- Ed. 1094, a train dispatcher was held not to be a fellow servant of 
an engineer injured by the négligence of the dispatcher. 

In McCabe Co. v. Wilson, 209 U. S. 275, 28 Sup. Ct. 558, 52 L. 
Ed. 788, a superintendent of a construction gang was held not to be a 
fellow servant of an engineer. 

In Texas & Pac. Ry. Co. v. Bourman, 212 U. S. 536, 29 Sup. Ct. 
319, 53 L. Ed. 641, a section hand was held to be a fellow servant of 
an engineer and of his foreman. 

In Beutler v. Grand Trunk Ry. Co., 224 U. S. 85, 32 Sup. Ct. 402, 56 
L. Ed. 679, a worker in repair yards is held to be a fellow servant of a 
crew running an engine into the yard for repairs. 

We do not cite ail the cases, but those containing the more significant 
utterances of the court. 

Now what déductions are to be made from thèse cases? Are the 
cases themselves reconcilable ? Where does the court now stand on 
the question? With what exactness has the court defined who are 
fellow servants? And what formula, if any, has the court announced 
as a guide to the profession? 

We are of opinion that the test to which the court brings us. 
and the one by which most, if not ail, of the cases can be reconciled, is 
"the character of the act in respect to which the négligence occurs." 

If the master is guilty of the breach of a légal duty, then he is lia- 
ble, regardless of whether the breach was worked by one servant or 
another. A study of the opinions will show that the various phrases, 
assumed risk, scope of employment, différent department of service, 
relation in business of the two employés, and whether the risk is or 
is not obvions, hâve ail given place to the nature of the act about which 
the négligence occurs ; whether there has been a breach of some posi- 
tive duty of the master. If there has, then the master is liable, no 
matter what servant by his négligence caused that breach. The strong- 
est statement of this rule is by Justice Brewer in the Baugh Case. 

[2] He considers and puts aside ail test phrases previously used 
by the court, and approaches the subject from the vievcpoint of the 
master's légal duty, at the same time admitting that this may only be 
passing from one difïïculty to another, as this leaves still to be set- 
tled what is the positive duty of the master. There is no formula de- 
scribing the légal duty of the master. 

Perhaps the one now most frequently used is that formulated by 
Justice Brewer in the Baugh Case that it is the employer's duty to 
use due care to f urnish reasonably saf e appliances and a reasonably 
safe place to work. This is excellent as far as it goes; and, while 
more nearly adéquate than any other expression of the court in de- 
fining the légal duty of the employer, this like ail those previously 
used, is found to be insufficient as a final test for ail the cases that 
arise. It is, however, proper to say that since Justice Brewer wrote 
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in the Baugh Case the opinions of the court liave tended to the idea 
that the controlling feature is the nature of the act about which the 
neghgence arose. 

The court itself never regarded this as a complète description of 
the employer's duty because between the Ross Case and the Baugh 
Case, three cases were affirmed by a divided court, four on each side : 

(a) The Cunard Case, where the coal tub fell by reason of a worn- 
out rope. 

(b) The McLaughhn Case, where a car repairer vvas backed into 
by a switch engine. 

(c) The Price Case, 145 U. S. 651, 12 Sup. Ct. 986, 36 L. Ed. 843, 
where an engineer was injured by the failure of a telegraph operator 
to deliver a message f rom the train dispatcher. 

The court adopts the safe place and safe appliance test, but it is 
évident they do not think it fully describes the duty which the em- 
ployer owes to his servant. If they had, they would not hâve dis- 
agreed on thèse three cases. They must hâve disagreed as to the ap- 
plication of the test. If so, you may say the test is ail right, but the 
scope of its application must be left to the jury. Surely, if the formula 
is legally adéquate, its scope may well be left to the jury when eight 
judges divide equally on it. But the formula is not adéquate. Two 
cases in the 166 U. S. show this. They are Martin v. A. T. & Santa 
Fé, 166 U. S. 399, 17 Sup. Ct. 603, 41 L. Ed. 1051, and Texas & Pacific 
v. Barrett, 166 V.S. 617, 17 Sup. Ct. 707, 41 L. Ed. 1136. 

In the Santa Fé Case, Martin, a section hand on a hand car, was 
hurt because the foreman failed to keep a lookout for a train follow- 
ing. The court held there was no liability. 

In the other case, Barrett was foreman of a switch engine in the 
yards, and was hurt by the explosion of a locomotive boiler. There 
was évidence that the boiler was defective, and a proper inspection 
would hâve discovered the fact. The trial court refused to instruct 
that: 

"If the defemlant origlnally provided a reasouably safe engine and used 
reasttiiable care to eniploy a compétent inspector to keep sald eiigUie in re- 
pair aud used reasoual)le care to see that said iuspector performed his duty, 
the défendant was not liable." 

The Suprême Court affirmed a judgment for the plaintiff. 

What is the différence between thèse two cases so far as the safe 
place test is concerned? In both cases the place was safe enough to 
begin with and only became unsafe through the négligence of another 
servant. Yet in one case judgment for the plaintiff is reversed and 
in the other affirmed. 

Look also at Mather v. Rillston, 156 U. S. 391, 15 Sup. Ct. 464, 39 
L. Ed. 464, where a mine engineer was hurt by the explosion of powder 
negligently left in the engine house by orders of a coemployé. A 
judgment for the plaintiff was affirmed. While in the Conroy Case 
a brakeman on the front section of a broken train was killed by col- 
lision, with the rear section because of the négligence of the conduc- 
tor in not having brakemen stationed at proper places on both sec- 
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tions, and the court held there was no liability. Hère again in both 
cases the place of the accident was safe enough to begin with and 
only became unsafe because of the negHgence of a coemployé. 

Many analyses of thèse décisions hâve been made by eminent judg- 
es and other members of the profession, none of which seem to be in 
ail respects adéquate. 

A rule which woiild reconcile nearly ail the décisions of the Suprême 
Court may be stated as f ollows : 

It is the légal duty of the master to the servant to use due care to 
provide ail permanent conditions of safety for the service required. 
We distinguish between permanent conditions of safety and those which 
are only incidentally necessary to safety. As to the former, the duty 
of the master is positive, and cannot be delegated to another. Let the 
two cases in the 166 U. S. illustrate the two conditions. The one on 
page 617, of 166 U. S., on page 603 of 17 Sup. Ct., 41 L. Ed. 1051, 
was a boiler explosion ; the other. on page 399, of 166 U. S., on page 
707 of 17 Sup. Ct., 41 L. Ed. 1136, was where the foreman on a 
hand car failed to keep a lookout. Safe boilers are a condition of 
permanent safety. The master must, by regular inspection, see that 
they are kept safe. It was necessary to safety that the foreman on 
the hand car keep a lookout for approaching trains, but this duty was 
only incidentally necessary to safety. 

The décisions of the Suprême Court will generally divide on this 
line. The following are cases where it was held that the master was 
not liable: Randall v. B. & O., 109 U. S. 478, 3 Sup. Ct. 322, 27 L. 
Ed. 1003, an engineer ran too fast in making a switch and injured a 
switchman. Armour v. Hahn, 111 U. S. 313, 4 Sup. Ct. 433, 28 L. Ed. 
440, plaintiff stepped upon the end of an unsupported beam on a build- 
ing being constructed. Coyne v. Union Pacific, 133 U. S. 370, 10 Sup. 
Ct. 382, 33 L. Ed. 651, a careless instruction caused in jury from lift- 
ing a rail. Québec Co. v. Merchant, 133 U. S. 375, 10 Sup. Ct. 397, 33 
L. Ed. 656, ship's carpenter failed to fasten a gangway rail. North- 
ern Paciiic v. Hambly, 154 U. S. 349, 14 Sup. Ct. 983, 38 L. Ed. 1009, 
plaintifï working on a culvert injured by négligence of engineer. The 
list can be doubled and trebled— ail cases where the condition was only 
incidentally necessary to safety. 

On the other hand, the cases where judgment for the plaintifï was 
sustained, or it is held that the case should hâve gone to the jury, are 
cases where the act was with référence to a permanent condition of 
safety: Hough v. Texas, 100 U. S. 213, 25 L. Ed. 612; Northern 
Pacific v. Herbert, 116 U. S. 642, 6 Sup. Ct. 590, 29 L. Ed. 755; 
Kane v. N. Central, 128 U. S. 91, 9 Sup. Ct. 16, 32 L. Ed. 339; 
Georgetown v. McDade, 135 U. S. 554, 10 Sup. Ct. 1044, 34 L. Ed. 
235; San Francisco Co. v. Schumacher, 152 U. S. 11 , 14 Sup. Ct. 479, 
38 L. Ed. 361 ; N. Pacific v. Babcock, 154 U. S. 190, 14 Sup. Ct. 978, 
38 L. Ed. 958; Texas & Pacific v. Cox, 145 U. S. 593, 12 Sup. Ct. 
905, 36 L. Ed. 829; Gardner v. M. C. R. R. Co.. 150 U. S. 349, 14 
Sitp. Ct. 140, 37 L. Ed. 1107; U. P. Ry. v. O'Brien, 161 U. S. 451, 
16 Sup. Ct. 618, 40 L. Ed. 766; Wabash v. McDaniels, 107 U. S. 
454, 2 Sup. Ct. 932, 27 L. Ed. 605; B. & O. v. Baugh, 149 U. S. 368, 

205 F.— 45 
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13 Sup. Ct. 914, 37 L. Ed. 712; Mather v. Rillston, 156 U. S. 391, 15 
Sud. Ct. 464 39 L,. Ed. 464. 

In Steams'hip v.'Carey, 119 U. S. 245, 7 Sup. Ct. 1360, 30 L. Ed. 
354, and C. & N. W. v. McLaughlin, 119 U. S. 566, '7 Sup. Ct. 1366, 
30 É. Ed. 477, the court was evenly divided. In thèse cases it is dif- 
ficult to say whether the act in question pertained to a condition of 
permanent safet)' or a condition which was only incidentally necessary 
to safety — an excellent reason why the judges were not at agreement. 
Even the Ross Case can be upheld if it be considered that the act 
there was with respect to a permanent condition of safety. 

[3] Now, in the case we are considering, we hold that the roof of 
the tunnel was a condition of permanent safety, and it was a positive 
duty of the master to use reasonable care to keep it safe for men to 
work under. For an act of négligence by a f ellow servant with respect 
to this roof the master is liable, and the only servant to whom he 
would not be liable is that servant to whom is assigned the duty of 
keeping the roof safe. But it is contended by défendant in error that 
the changing of conditions of the working place form such an excep- 
tion to the "safe place" rule as to entirely relieve the défendant Compa- 
ny of any liability. So strongly is this argued and so varied the form 
in which it is stated that defendant's contention, as we understand 
it, may be broadly summoned up by saying that in dangerous construc- 
tion work, where the character of the working place is constantly 
changing as to safety or danger as the work progresses, ail the mas- 
ter has to do is to give warning of the danger and leave the work- 
men to look out for their own safety ; and, if an injury occurs, deny 
liability on the ground that the changing conditions occasioned by the 
work puts ail the risk on the servant. 

We cannot accept this view. In ail constructive work the master 
is the controlling mind. He must do that which reasonable prudence 
would suggest as safe and proper to advance the work without dan- 
ger to the workmen. If such reasonable prudence require a strict 
organization of the crew, the séparation of the work into parts, the 
sélection and instruction of men with référence to each part, the spé- 
cial instruction of new or inexperienced men, and the assignment of 
duties with référence to training and capacity, then the master must 
do thèse things. This is not saying that the master must follow up the 
servant and see that his place is safe at every moment of the work, 
yet the argument of défendant in error and the cases cited by it in 
support thereof ail go in réfutation of so strict a rule. 

The work hère was extra hazardous. The chief danger was at tUe 
heading. The sides and roof were tested and trimmed as the work 
progressed. The whole scheme contemplated that this testing and 
trimming would continue until it would leave the roof in a safe con- 
dition. The duties of plaintiff in error required him to shovel the loose 
and shattered stone beginning back as far as any such stone was found 
and working toward the heading. Occasionally his work brought him 
up close to the heading. If he had any f urther duties, and particularly 
what duty, if any, he had to assist in testing or trimming, the record 
does not make clear. The trial court excluded such évidence and 
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seems to hâve proceeded on the theory that, as the work was hazard- 
ous and conditions of safety were constantly changing, ail members 
of the crew were held to hâve assumed the risk of dangers incidental 
to any part thereof. The court should hâve allowed the fullest in- 
vestigation of ail the conditions — just how the work was carried on 
in fact and with the knowledge of the superintendent, the assignment 
of duties to the varions servants, the instructions with regard thereto 
and how in customary practice such directions were observed or not 
observed. In no other way could court or jury détermine whether 
plaintiff in error had, or by reasonable use of his natural sensés might 
hâve had, such knowledge of the conditions surrounding him as to ap- 
prehend and appreciate the dangers of the place and to hâve assumed 
the risk arising therefrom. Conditions are often deceptive, and a work- 
man not charged with the duty of controlling conditions bas a right 
to assume that the master in the exercise of a reasonable prudence 
will save him from dangers not clearly obvions and which may belong 
to other parts of the work. 

We hâve examined fully the authorities cited on behalf of défend- 
ant in error and think them not inconsistent with this view. 

Reversed, with directions to proceed in accordance with the view 
herein expressed. 



LOS ANGELES CAS & ELECTRIC CORPOKAÏION v. WESTERN 
GAS CONST. CO. 

(Circuit Court of Appeals, Ninth Circuit. June 12, 1913.) 

No. 2,159. 

1. JUDGMENT (I 256*) — FiNDINGS — SUFFICIESCY TO SCPPOBT — BREACH OF CON- 

TRACT. 

A spécial flnding by the trial court that. in niaking a test of a gas 
generating apparatus required by the contract uiuler which the apyaratus 
was installed by défendant in plalntiff's plant, plaintliï falled to comply 
with the contract by furnishing the quality of fuel specifled, held to 
sustain a judgment denying plalntift' recovery of the amount pald on the 
contract on its refusai to accept the apparatus, because on such test 
it did not develop the capacity called for. 

[Ed. Note. — J'or other cases, see Judgment, Cent. Dig. §§ 446-454; Dec. 
Dig. S 256.*J 

2. Appeal and Ekror (§ 1008*) — Scope and Extest of Review — Action 

Tried to Court — Findings of Eact. 

Where an action at law in a fédéral court is tried to the court, its 
findings upon questions of fact are conelusive in the appellate court, and 
the only matters reviewable are the rulings on questions of law, wlieu 
properly presented by bill of excaptions, and when spécial findings are 
made, whether the facts tound are sutficient to sustain the judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3955- 
3900, 3962-3969 ; Dec. Dig. § 1008.*] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California. 

•For other cases aee same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action at lavv by the Los Angeles Gas & Electric Corporation aeainst 
the Western Gas Construction Company. Judgment for défendant, 
and plaintiff brings error. Affirnied. 

Wm. A. Cheney, Herbert J. Goudge, and Le Roy M. Edwards, ail 
of Los Angeles, Cal., for plaintiff in error. 

Oscar A. Trippet and Ward Chapman, both of Los Angeles, Cal., 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This action was brought by Los Angeles Gas 
& Electric Company, the predecessor in interest and assignor of the 
plaintiff in error, against the défendant in error, the Western Gas 
Construction Company, to recover $26,823.45 for the alleged breach 
of certain warranties of capacity in a contract for the construction 
of an extended carbureter superheater water gas apparatus, together 
with the expense of moving the apparatus from the premises of the 
gas company in the city of Los Angeles, where the latter company was 
engaged in the manufacture and distribution of illuminating gas. 

The construction company was a manufacturer of gas generating 
machines, with its factory and principal place of business at Ft. Wayne, 
Ind. The original contract was made on the 8th of April, 1907, 
whereby the construction company agreed to sell and the gas company 
to purchase the gas apparatus described in the contract and particu- 
larly described in the spécifications annexed to and made a part there- 
ot'; the purchase price being $35,694, payable in installments as the 
work progressed. Eive months from the date of the contract was 
the time fixed for its complète installment. It was provided that the 
machine should hâve a capacity of from 2,800,000 to 3,200,000 cubic 
feet of gas per day of 24 hours, with the use of good anthracite coal 
or gashouse coke, and that with the use of lamp-black it should hâve 
a capacity of from 2,750,000 to 3,000,000 cubic feet per day of 24 
hours, of from 20 to 22 candie power, using not more than 32 pounds 
of dried lamp-black or 35 pounds of lamp-black containing not more 
than 10 per cent, moisture per thousand cubic feet of gas made, 
and requiring not more than 43^ gallons of California crude oil of 17 
degrees Baume, or over, per thousand cubic feet of gas. In the con- 
tract the gas company was designated as "owner" and the construc- 
tion company as "contractor," and it provided that 50 per cent, of 
the contract price should be paid — 

"in proportion as material Is sliipped or delivered to the premises of the 
owner ; 25 per cent. o£ the contract price in sucli suins as niay be called for 
from time to time during the progress of the work (said amount to include ail 
pay.uients for aecount of frelghts, advanees to erectors and other sundry 
charges prior to the completiou of the apparatus), and the luilanee of the 
contract price 35 days after acceptance of apparatus as herein provided." 

The original contract also contained this clause : 

"Tliei'e are no understandings, promises, or agreenients on the part of the 
owner or contractor outside of tlils contract and specillcations noted above, 
togethef witli tenus, conditions, and limitations therein contained, excepting 
letter * ' contractor to owner, dated April 8th, to be and is hereby made a 
part o* this contract."' 
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The construction company proceeded with the work of installing 
the apparatus, but delay in doing so occurred, due, as the construction 
company claimed, to the fault of the gas company, and, as the gas 
company claimed, to the fault of the construction company. How- 
ever that may be, the machine was not completed and ready for opér- 
ation until the early part of 190S. After it was completed and put 
in opération, the gas company refused to accept it upon the ground 
that it had not the capacity and efficiency described in the guarantees. 
On the other hand, the construction company claimed that it had 
fully performed the contract and that the apparatus was fully capable 
of generating the quantity and qua-lity of gas provided for and with 
the economy of fuel and oil specified in the guaranty. Payments had 
been made by the gas company to the construction company during 
the progress of the work aggregating $26,823.45, and in conséquence 
of the controversy the gas company brought suit against the construc- 
tion company for the rescission of the contract and the recovery of 
the money which v/as paid. The construction company contested the 
suit, and also filed a cross-complaint against the gas company for the 
recovery of the balance alleged to be due upon the contract, which 
suit remained pending for some time, but seems never to hâve been 
brought to trial. In July, 1909, the parties entered into negotiations 
for the settlement of the controversy, which negotiations resulted in 
a contract executed by them on the 12th day of July, 1909, which 
recited that: 

"Whereas, the parties hereto did on the 8th day of April, 1907, enter into 
a contract by which the party of the flrst part herein [the construction com- 
pany] agreed to furnish and install at the plant of the party of the second 
part [the gas company] an extended carbnreter superheater water gas ap- 
paratus; and wliereas, tlie said party of the lîrst part dld furnish and in- 
stall at the plant of the party of the second part an extended carbnreter 
superheater water gas apparatus, and the party of the second part did pay 
the party of the first pai-t a portion of the contract purchase price therefor, to 
wit, twenty-six tbousand eight hnndred twenty-three and 45/100 ($26,823.45) 
dollars ; and whercas, litigation bas arisen between the said parties hereto 
concerning the question as to whether or not the said extended carbnreter 
superheater water gas apparatus furnlshed and installed by the party of the 
first part as aforesaid was in accordance with said contract, and whether 
or not the said apparatus so furnlshed and installed conld produce the amount 
of gas gnaranteed in said contract ; and whercas, the parties hereto now 
désire to finally dispose of and settle the controversy which bas arisen be- 
tween them concerning said apparatus: Now, thorefore, be it agreed" 

— in substance that the construction company should be given an op- 
portunity to make a preliminary test of the apparatus for the purpose 
of determining what changes it desired to make in the same in order 
to put it in a proper condition for a final test, among which was the 
construction of a new generator or generators, the providing of nieans 
of collection and easy removal of dust and fine carbon carried from 
the generator to the carbureter, and ample and satisfactory means of 
scrubbing and condensing of the gas made, and that after the making 
of such changes the construction company would at once proceed "to 
make gas with said set, of the kind specified in said contract [of April 
8, 1907], with the same economy of fuel and oil mentioned in said 
contract," and that if in the said test the construction company should 
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bring the apparatus to a gas-making capacity of 2,000,000 cubic feet 
per 24 hours "of the kind of gas mentioiied in said contract, with the 
same economy of lamp-black fuel containing not more than ten (10%) 
per cent, moisture and cil mentioned in said contract," then the con- 
struction Company would accept as full payment for the apparatus 
$26,000, and that the excess of S823.45 theretofore paid should be re- 
turned by the construction company to the gas company. 

The contract of July 12, 1909, also contained provisions in respect 
to what the payments should be in the event the construction company 
should in the proposed test bring the apparatus to the capacity of 
more than 2,000,000 cubic feet of gas per 24 hours, which provisions 
it is not necessary to set out, and concluded with thèse clauses : 

"And it is agreed that the capacity of said apparatus sliall be detenniiied 
solely as follows: Tlie party of tlie flrst part shall notify tlie party of the 
second part when it is i-eady for the final test of said apparatus, and the 
average capacity per tvventy-four (24) hours of said set durlng said test, 
which shall not be less than twenty (20) consécutive days, shall constitute the 
capacity of said apparatus for ail the purposes hereuiider. 

"And the party of the flrst part agrées that if said party of the flrst part 
cannot, durlng said test, bring said apparatus to an established capacity, as 
hereln defined, of at least two luillion (2,000.000) cubic feet per tweuty-four 
(24) hours of the klnd of gas speeifled in said contract, with the same economy 
of oil and lamp-black fuel containing not more than 10 (10%) per cent, of 
moisture mentioned in said contract, said party of the tirst part will remove 
at once, without any cost to the party of the second part, said apparatus from 
the premises of the party of the second part, and repay to said party of the 
second part ail money heretofore paid or advanced by said party of the sec- 
ond part to said party of the tirst part under said contract. to-wit, twenty-six 
thousand eight hundred twenty-three and «"/loo (•*2ti,823.45) dollars." 

The case shows that shortly after the making of the last contract 
the construction company started the preliminary test for the pur- 
pose of determining what changes in the apparatus to make, and short- 
ly thereafter began to make such changes, which were completed, 
and after various delays from various causes the final test provided for 
was commenced at six o'clock a. m. of March 10, 1910. The first 
day the apparatus produced more than 2,700,000 cubic feet of gas, but 
the fuel consumed was in excess of 35 pounds of lamp-black per 
thousand cubic feet of gas. The second and third days considerably 
more than 2,000,000 cubic feet of gas was made, but the fourth day 
there was less than 2,000,000 feet made, on which day the apparatus 
was closed and the discovery made that the carbureter had become al- 
most entirely clogged by a deposit of fine carbon or lamp black which 
blew over from the generator into the carbureter. It took three days 
to remedy that condition, and the apparatus was started again on the 
17th of March, on which day the production of gas was but a little in 
excess of 2,000,000 cubic feet. During the succeeding seven days a 
production of more than 2,000,000 cubic feet per day was maintained, 
when the carbureter again became clogged and the production decreased 
rapidly until the last day of the test, which was March 30th, when 
the production was only 1,280,000 cubic feet of gas. 

At the expiration of 20 days from the time the test staited, to wit, 
on said 30th day of March, the gas company refused to permit the ap- 
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paratus to be operated any longer, claiming that the construction 
Company had failed to make good its guaranty, and demanded the 
return of the $26,823.45. The construction company contended that 
there had been a substantial performance of the guaranties, notwith- 
standing its claim that the gas company failed to furnish the character 
of lamp-black required by the contract ; that the resuit of such test 
as made showed that the apparatus had a langer capacity than 2,000,- 
000 cubic feet of gas per day, but that the conditions under which 
the apparatiis was operated, and particularly the unfit character of the 
fuel furnished by the gas company had rendered a practical démon- 
stration of what the apparatus was capable of doing impossible. The 
évidence showed that the défendant to the action offered to make an- 
other test under proper conditions and abide by the resuit, which ofifer 
the gas company refused, and thereupon brought the présent action. 

The défendant by its answer put in issue ail of the allégations of the 
complaint in respect to its failure to comply with the terms of the 
contract, and by its cross-complaint set up, among other things, that 
the substance furnished by the gas company during the final test — • 

"as and for lamp-black was not furnished in a sclentlfic shape, nor in the 
usual way, nor according to the ucderstanding between the défendant and 
the Los Angeles Gas & Electric Company and the plaintlff, nor according to 
good practice for handllng such stufC ; but the said fuel was compressed into 
bricks with a great deal of moisture, to wit, more than 20 per cent., in the 
same, and was thereatter dried until the moisture was evaporated, so that 
the same, after sald drying, contalned less than 10 per cent, of moisture. And 
défendant allèges that sald fuel should hâve been dried untll it contained 
less than 10 per cent, of moisture, and then pressed into bricks. That by 
reason of thé said fuel belng compressed with more than 20 per cent, of 
moisture therein and then dried, the said fuel lost Its strength, was easily 
broken, and fell to pièces and crumbled In handling, and was not held In the 
.shape of bricks, and after the same was put into the flre, the same crumbled 
into dust, packing the fuel bed, serlously Interfering with and preventing 
proper combustion. 

"That the alleged lamp-black bricks so furnished by the plalntifC for the 
purpose of making said test and running said apparatus and set were flrst 
compressed and made into bricks while In a moist state, and were afterwards 
dried in ovens or kilus, thereby making the exterior of sald brick drler than 
the Interior, and making the adhesive properties of sald alleged lamp-black 
of less tensile strength than If the sald alleged lamp-black had been dried and 
then compressed, and when said bricks so furnished by the plaintift were 
used, the moisture on the interior of sald brick caused the sald brick to ex- 
pand on the interior more rapidly than on the exterior, and caused the brick 
to burst Into fragments and into powder, and into its original state, thus 
smothering out the fire ; and said bricks would not hold their shape nor stand 
the fire necessary to produce combustion to make gas. That sald bricks were 
defectively molded, In that the molds were not flUed with the material prier 
to their being compressed. 

"That the conduct of said plaintifC In furnishing said brick in such shape is 
contrary to practice and contrary to good workmanshlp, and It compelled 
the défendant to shut down the apparatus three days to permit cleanlng out 
the carbureter from accumulated fine carbon and other matters, which had 
closed.up the gas passages, and thus necessitated the removal of brickwork 
and replacement of the same before gas making could be continued." 

[ 1 ] It was upon the issue raised by this allégation that the trial 
court found against the plaintiff in error, and, as said in its brief, ail 
the other material adverse findings made by the court "must stand or 
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fall with the finding" made upon tliat issue. That finding is as fol- 
lows : 

"Plaintiff did not porform the obligations uiulertaUen Ijy It in said contracts 
in thls: ïhat it dld not, during said test, furnish lamp-black fuel of tlie qnal- 
ity called for l).v said contract ; but, on tbe coutrary, the lamp-black fuel f ur- 
nished défendant during said test contained fi'oni 10 per cent, to 15 per cent, of 
inipurities in tbe forni of tar and other bydrocarbons, and a sinall percentago 
of noucumhustil)le ash, and whlch snbstancf-s substautlally diminished tbe gas- 
making efïicieney of the fuel. But nevertheless tbe said lamp-black fuel so 
furnished was the lamp-black resulting as a by-product in the manufacture 
of gas at the plant of plaintiff, and was the lamp-black material reterred 
to in the contracts of the parties, and was in brick form, aud dld contain 
less thau 10 per cent, of moisture, and was in compliance with the contract, 
except as hereiuatter set forth. But the said bricks so furnished had been 
prepared by beiug compressed with moisture largely in excess of 10 per cent., 
and the moisture then drlven out, leaving voids tlierein, and had been in- 
sufficiently compressed, and were so unstable that tliey were not aWe to 
witbstand, and did not withstand, the .iarriug necessarily incident to handling 
the same for fuel juirposes in sucli apparatus. Notwlthstanding the protests 
of the défendant during said test, plaintiff did furnish to défendant bricks 
which had been and were being, throughout the entire test, sub.tected to ex- 
ternat artifieial beat or kiln-drylng for the purpose of driving out moisture 
therefrom, and did also furnish considérable qviantities of bricks which were 
stlU warm from said tires, which rendered them unstable and easlly disin- 
tegrated, and practically ail the brick furnished to défendant during said 
test were of such an unsubstantial character that gresit quantifies of tlieui 
were necessarily broken up and crumbled in the handling of them, and that 
thls crumbliug aud powdering took place to such an extent as that great 
quantifies of fine pulverized aiid crumbled material unavoidably found ifs 
way into the generator, with the resuit that tlie fuel bed M'as packed and 
Its efiieiency largely inipaired, and with the further resuit that excessive and 
extraordinarily large quantifies of dust were blown over from the generator 
into the carbureter, and tended to form a deposit upon the brickwork lu tlio 
carbureter, and to materlally retard its function and impair its capacity." 

It is insisted on behalf of the plaintiff in error that the foregoing 
finding is unsupported by the évidence, but a brief référence to the 
record is sufficient to show that the contention is not well founded. 
Take the testimony of the vvitness Pederson, for instance, who was 
Pacific Coast manager of the construction company. He testified that 
he arrived at the plant on the 12th of March ; the test having been 
commenced, as has been said, on the lOth. We quote from his tes- 
timony : 

"Q. What was the condition of tbe fuel that was being furnished at thrt 
ttme you arrived? A. At the finie I arrived the fuel was iu what I consid- 
ered a rather poor condition, in tlie fact that it was creating a great deal of 
dust and crunibling with very slight handling. Q. And you took charge of 
the night shlft? A. I did. Q. What hour did you get to work? A. I tliink 
on my arrivai. I thlnk I went to work right away, and worked right througU 
till next morning. Q. What were the usual hour.s? A. i'rom 6 o'clock in tbe 
evenlng till 6 in the morning. Q. Do you know whether the bricks sent you 
at that finie were kiln-dried or not VA. Yes: r think I did know tliat; 
that is, I was not informed about that to tliat effect, but I could see them 
kiln-drying them, and the natural presumptlou wouUl be that they were those 
bricks, and, I knew they were furnlshing those bricks. Q. AVhat were the 
appearances? Were they a hard-looklng, substantial bi-lck, or otherwise? A. 
You could .see fissures iu them at ail points, particuhirly longitudinally. Thèse 
fissures were so wide and opeti that it would be a matter of very little dltH- 
culty in tearing the bricks apart. Q. But. weve the bricks capable, of such 
handling as was necessary to put them iu the tire? A. They were not, and 
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reniaiu in anything like — - Q. Describe the cbarglng apparatus with respect 
to its feaslblUty for handling the fuel. A. I considered. that charglng ap- 
l)aratus to be rather a convenient attair, if the fuel was of the proper con- 
sisteney. The wagon would drive up wlth this fuel over a plt — straddling the 
plt — and the driver would take off the sides and take oEf the scantllng bed, 
and the bricks would drop down lu a mass, one ou top of the other, a drop 
possibly four or flve feet. Then trom there it would pass into what would be 
called a skip. By the raising of a door at the bottom part of this container, 
the drop there was not very severe. It was just a niatter of two or three feet. 
Then it was hoisted to the top of the building, and the sklp or bucket was 
tipped over, and the bricks allowed to shoot down into the upper bin and col- 
lect there, ready to be dlscharged Into the generator through another spout, 
which was also built on an incline, and atïorded a slide to the generator. 
Q. Hâve you handled thèse lamp-black bricks in various forms to any extent 
in your expérience? A. During my expérience hère I hâve handled a good 
niany of them. Q. Hâve you ever seen material drled first and then bricked? 
A. ïo 10 per cent.? Q. Yes. A. I hâve seen them to this extent: That 1 
made brick myself on a little hand press with lamp-black eontaining 4 per 
cent, moisture, and made a falrly substantial brick, although not of the 
thickness of the bricks used hère. That was because of the apparatus that 
I had to experiment with. It was just one of thèse little hand presses that 
they bave in a brickyard. But the brick I considered was falrly substantial. 
With a power press I would say there was no difliculty at ail to niake a 
brick with a less percentage of moisture. My observation, and what I hâve 
learned from other sources, eonflrms me in that stateuient, and my gênerai 
knowledge of the material. Q. Ilave you also handled bricks that were made 
from material s that were moist and then bricked'.' A. ïes, sir. Q. Moist 
to an extent greater thau 10 per cent, and air-dried? A. Yes, sir. Q. Hâve 
you also handled bricks that were made up and then kiln-dried or flre-drled? 
A. I hâve. Q. Is there a différence in their consistency? A. There is. The 
sun-dried brick, if it is properly made, has a slower evaporation of the 
moisture contained in it than the kiln-dried brick, and in the evaporation of 
the sun-dried brick it seems that the binding material sets harder, whereas 
in the kiln-dried brick the moisture, being driven ont at a rapid rate, seems to 
disiutegrate the brick to a certain extent, and possibly also drives off a part 
of the binding material, so that the brick is not nearly so substantial if it is 
kiln-dried as if it is sun-dried. Q. Wliat is this bliidlng material that you 
refer to? A. It is a portion of tar and the lighter hydrocarbons. Q. Having 
in view your knowledge of the bricks made in thèse différent ways, those 
that are substantial and those that are unsubstautlal, I will ask you again 
if in your opinion the apparatus furnished there or Installed there for the 
purpose of handling the fuel into the generator would hâve handled it in 
pro[)er nianner if the fuel was properly made and was a substantial brick? 
A. It would. Q. But with the material furnished during this test — the kiln- 
dried brick — did it so handle the fuel? A. It did not. By the time the bricks 
weut through this proeess of being put in the skip and raised and slid down, 
It was disiutegrated to the extent that at least 25 or 30 per cent, of it be- 
came actual dust, and that dust sifted through the slots that we had In the 
chute, and thèse slots being made naturally with spaces of iron between them 
— tliat is, a slot and a space of iron and then another slot — and the slots be- 
ing an inch and a half In diameter and the strip of iron about two inches, 
about half of the surface of the slot would allow the dust to go through, and 
through thèse apertures 25 or 30 per cent, of the brick would go through in 
the form of dust. Now, on this other part where the slot was not made, 
there was always a quantity of dust that we could not get rid of because we 
did not bave a shaking apparatus on that part which would hâve helped sift 
it through, and it slid through — the portion that happened to be over the slot 
would go through, and the rest would go into the machine. Q. Can you give 
us an idea of how much fine dust went into the machine? Q. (by the Court). 
What observation did you make? A. I was on the floor — not continuously, 
lut off and on during the entire time — and posslbly 75 per cent, of the time 
that we chargea that machine. I wasn't there ail the time. But every time 
we charged the machine we would be over there, and looked in there, and 
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saw the material corne down, and we would observe tlie condition of tlie 
tloor. Q. And you did tliat? A. I did tliat. I would say frorn my observatiou 
practlcally as mucli dust went Into tlie machine as was sifted tbrougli; 
about the same proportion. Q. Did this dust or tine material évidence itself 
at any other place than going down the chutes and going through the slotsV 
A. It evidenced itself in going over into the carbureter and chamber, and 
gathering there. Q. Is there a means provided for taking the dust that passes 
over — ■ A. There is a means provided for talting it over ; for taking it over 
in such quantifies as you could reasonably expect that it would come over. 
Q. And is there a means provided for taking it out from there? A. Yes, sir. 
Q. Did you ever see any of it removed? A. I hâve seen a great deal removed. 
* * * Q. Do you know what the material was that passed over into the 
carbureter and was removed from that chamber? A. It is principally carbon. 
Q. How about that that was removed from under tbe grate-bars? A. That 
would hâve a certain proportion of ash in It, or dirt. It Is not really an 
ash. It is really a dirt; but it answers to the nanie of ash — proportion to 
the ash in the fuel orlginally placed In the generator. ♦ * * Q. When the 
fuel was porous, did you notice any increase of those deposits? A. I did. Q. 
To what extent? A. Différent qualitles of the same fuel each day, and some 
days It would be abnormally bad, and we would get more of this dust over. 
But just to what per cent. I would not be able to say. It would be, I sliould 
judge, about the same per cent, that the waste carbon would show to the 
Carbon delivered. It would approximate the same. * » * Q. ilow long 
was the machine in opération after you arrived hère on the 12tb? A. Tvv<-> 
days, I think. Q. And what happeued at the expiration of the two days'.' 
A. We shut down the plant to clean out the carbureter, and to détermine 
what the difReulty was with the machine. It was not properly balanced. 
We didn't seem to bave it properly balanced at the time, and I elosed it 
down, as we found that one trouble was with the carbureter. Q. What led 
you to believe there was trouble in the machine somewhere? A. The blast 
acting on that lire didn't seem to go through the tire, and didn't seem to corne 
out through the superheater — the blast would be a lazy blast. There should 
bave been a niée elear blast through the machine. Instead of that, in the 
.stack valve it showed a very lazy flame — the red blast of the gases — indlcat- 
iug that the stoppage must be there in the generator itself, or some other 
part of the machine. Q. Did the variation in the make bave anything to 
do with indicating that there was some defect? A. Oh, yes ; that would also 
indicate it. Q. In what regard? A. In the make falling down it would indi- 
cate that there was generator trouble. Q. And after you shut down what 
<lid you dlscover? A. We diseovered that the trouble was in the carbureter, 
and that it was blocked up or cboked up with carbon and carbon dust. Q. 
Do you know where it came from? A. There is only one place it could come 
from, and that would be the generator, and partly from the oil sprays. The 
«Il coming in contact with this dust would apparently form a cake in there, 
and fall down to the openiugs between the brick and close them up. They 
would adhère to tbe side and gradually close them up. Q. Do you know what 
caused the dust to be blown over into the carbureter? A. By the air blast 
which was applied to the generator to consume fuel. Q. Did tbe condition 
of the fuel that was passed into the generator bave anything to do with it? 
A. It had everything to do with it. The fuel coming in there in the form of 
dust, and this dirt picked up by this blast and carried over to such an ex- 
tent that it filled up tbe carbureter with dust." 

The testimony of the witness White, and indeed that of some of 
the plaintiff's own vi^itiiesses, strongly corroborâtes the testimonç' of 
the witness Pederson in the respects indicated. 

|2] In Empire State-Idaho Mining & Developing Co. v. Bunker 
llill & Sullivan Mining & Concentrating Co., 114 Fed. 417, 52 C. C. A. 
219, we said: 

■ '"^rhe record coutalns a bill of exceptions enibraciug, among other things 
^•arious assignments of error, the second, third, fourth, and flfth of which are 
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to the effect that the trial court erred in making certain of its flndings of 
fact, wliicti flndings of faet so complained of tliese asslgnments of error re- 
spectively set ont at large. The sixtli, seventh, eiglitU, ninth, tenth, eleventh, 
twelfth, thirteentti, fourteenth, fifteenth, sixteenth, seventeentli, eighteentli, 
nineteenth, and twentieth assignments of error are to the effect that the 
court below erred in refusing to niake certain flndings of faet requested by 
the défendant to the action. It is very clear that thèse assignments are un- 
availing. Where a case is trled by the cotirt without a jury, its flndings 
upon questions of fact are conclusive in the appellate court. Only rulings 
upon matters of law, when properly presented in a Mil of exceptions, can be 
considered hère, in addition to the question, when the flndings are spécial, 
whether the facts found are sufficient to sustain the judgment rendered" — 
citlng Stanley v. Supervisors, 121 U. S. 535. 547, 7 Sup. Ct. 12.34, .30 L. Ed. 
1000; Dlstilllng & Cattle Feeding Co. v. Gottschalk Co., 13 C. C. A. 618, 66 
Fed. 609; Cable Co. v. Fleisehner, 14 C. C. A. 166, 66 Fed. 899; Consoli- 
dated Coal Co. of St. Louis v. Polar Wave Ice Co., 45 C. C. A. 6.38, 106 Fed, 
798. 

In the présent case there is no assignment of error calling in ques- 
tion any ruling of the trial court in respect to the admission of évi- 
dence, and therefore we cannot consider whether or not any of the 
évidence on which the findings of the court below were based was 
improperly admitted. It is a sufficient answer to the complaint of the 
plaintiff in error that the court failed to give the plaintiff judgment 
for a return of the $823.45 to say that such right was by the contract 
made to dépend upon the failure of the construction company to bring 
the apparatus to a gas-making capacity of more than 2,000,000 cubic 
feet every 24 hours in the test provided for, which test the court 
found was never made by reason of the fault of the plaintiff. Still 
clearer is it that the plaintiff in error cannot be heard to complain 
that the court below adjudged that the défendant to the action take 
nothing by reason of its cross-complaint. 

The judgment is affirmed. 



LEHIGH VALLEY COAL CO. v. SHANDALLA. 

(Circuit Court of Appeals, Second Circuit. May 12, 1913.) 

No. 203. 

1. Master and Servant (§ 118*) — Injuries to Servant — Appliances— Dutt 

TO FtTRNISH. 

Where it was necessary to block coal cars as they descended a gravity 
grade to the shaft, by putting blocks under the wheels, it was défend- 
ant's nondelegable duty to provide safe and sultable blocks ; and hence 
if blocks were improper Instruments to be used, and blocks furnlshed had 
become broken or decayed, and défendant, through its ofticers, foreman, or 
superintendent, permitted them to remain and be used, and plaintiff was 
, , injuijed by reason of using a defective block, défendant was liable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 177, 
302,209; Dec. Dig. § 118.*] 

2. Master and Servant (§ 189*) — Opération of Mines — Mine Foreman — 

''VtcfE Principal." 

Where a ceitified mine foreman, employed by défendant, pursuant to 
Aet Pà. June 2, 1891 (P; L. 190), regulatlng the opération of coal mines 
and providing for the appointment of a foreman having a certiflcate of 
competency from the commonwealth, was required to perform other work 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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than that required by the statute in the gênerai supervision of the mine, 
he was a "vice principal" of défendant iu the dolng of such additional 
work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 427- 
435, 43T-448; Dec. I>lg. § 189.* 

For otlier defijiltious, see Words and Flirases, vol. 8, pp. 7313-7316.] 

3. JIastbr and Servant (§ 278*) — Injuries to Skkvant — Defective Appli- 

ANOES — MetIIOD OF WORK. 

Plaintitï, an emi)loy6 in a eoal mine, wa.s injured wliile putting blocks 
wtiicli were defective in front of the vvheels of cars runniug down the 
gravity grade to tlie cage. ïhe cars could be stopped elther by putting 
blocks in front of the wheels, v^hich was dangerous, or by putting 
"sprags" between the spokes of the wheels, whlch was safe. Tliere was 
évidence that the blocking method had been diseoutlniied, but the blocks 
liad not been removed, and no "sprags" liad been furnished. The blocks 
were nsed openly and notorionsly down to the tlnie of tlie accident. 
Ileld to authoi'ize a finding that défendant was négligent In furnishing 
defective blocks to stop the cars and in authorizlng a continuance of the 
dangerous niethod. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 954, 
956-958, 960-969, 971, 972, 977; Dec. Dig. § 278.*] 

4. Master and Servant (§ 199*) — Injuries to Servant — Fellow Servant. 

A certifled mine foreman, employed by défendant, in charge of the un- 
derground workings of its mine, In accordance with Act Pa. June 2, 1891 
(P. L. 190), whose duties included many acts of a superintendent not cov- 
ered by his duties to tlie state, represented the mine owner, and was not 
a fellow servant of a brakeman in a tunnel. 

[Ed. Note.^ — For other cases, see Master and Servant, Cent. Dig. § 491 ; 
Dec. Dig. § 199.* 

Who are fellow servants, see notes to Northern Fac. R. Co. v. Smith, 
8 C. C. A. 668 ; Flippin v. Kimball, 31 C. C. A. 286.] 

5. Appeal and Brrob (§ 1064*) — Eeview — Instructions — Préjudice. 

In an action for injuries to a brakeman in a mine tunnel by belug 
required to check the speed of a car by the use of defective blocks fur- 
nished by the operator of the mine, an instruction that defendant's cer- 
tifled mine foreman was not a fellow servant, but represented défend- 
ant in tlie mine, and if plaintiff told such foreman that the blocks were 
defective, that he did not wish to use them, and that they should be re- 
newed, and the foreman told bim to go on and use them, that was évi- 
dence froni whlch the jury could flnd that défendant had authorized their 
use, inerely permltted the jury to infer that the use of the blocks was 
authorized by défendant, and this, liaving been abundantly otherwise 
established, was not prejudiclal to défendant. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4219, 
4221-4224; Dec. Dig. S 1064.*] 

Ward, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by John Shandalla against the Lehigh Valley Coal Company 
to recover damages for injuries to plaintiff while employed by défend- 
ant in its Exeter, Pa., coal mine as a car pusher. While so employed, 
plaintiff lost the index fînger of his left hand and two joints of the 
next fînger by reason of an alleged defective block used in stopping 
cars as they descended to the cage. From a judgment for plaintiff for 
$2,563.95, défendant brings error. Affirmed. 

•For other cases see same topic & { nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Allan McCulloh, of New York City (Clifton P. Williamson and L. 
A. Doherty, both of New York City, of counsel), for plaintiff in error. 

Rufus M. Overlander, of New York City (Herbert C. Smyth and 
Millard F. Tompkins, both of New York City, of counsel), for défend- 
ant in error. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The complaint allèges that the défendant 
owns and opérâtes a coal mine at Exeter, Pa., where it maintains a 
shaft, motor engine, gangways, tracks, cars and wooden hand brakes 
or blocks ; ail used in and about the transportation of coal. That on 
November 18, 1909, the plaintiff, while in the employ of the défendant 
as a laborer, was ordered by a boss of the défendant, at the foot of 
the shaft, to break the speed of and stop the loaded cars which were 
running rapidly on the tracks towards the shaft, by placing, with his 
hands, one of said blocks in front of a revolving wheel on each car. 
That the défendant was guilty of négligence in providing and main- 
taining defective, insecure and unsafe blocks, the same being old, rot- 
ten, worn out and wholly unfit for the purpose of blocking the said 
cars, ail of which was well known to the défendant. That while the 
plaintifï was using one of said hand brakes, and without any fault on 
his part, the same was broken and shattered in his left hand by the 
wheel of one of the said cars running upon the same and causing the 
injury before mentioned. 

The complaint also allèges, upon information and belief, that the 
said boss who ordered the plaintiff to stop the cars was the agent of 
the défendant, who was and is liable for his acts pursuant to sections 
1 and 2 of the so-called Employers' Liability Act of Pennsylvania, 
passed June 10, 1907 (P. L. 523), which sections are set out in full in 
the cora,plaint. The complaint concludes with a statement of the plain- 
tiff's injuries and a demand for $10,000 damages. 

The answer admits that the plaintiff was in the employ of the de- 
fendant on the 18th of November, 1909, as a laborer and, on informa- 
tion and belief, dénies every other allégation of the complaint. For 
a second défense it allèges that the accident was caused, or contributed 
to, by the négligence of the plaintiff and for a third défense it is al- 
leged that the injuries were caused by the négligence of fellow servants 
with the plaintifï. 

In brief, then, we are dealing, so far as the pleadings are concerned, 
with a complaint charging the défendant with négligence in providing 
decayed, inadéquate and dangerous brakes for the use of the plaintiff, 
in a highly dangerous occupation, and an answer denying the com- 
plaint and alleging that the plaintiff received his injuries through his 
own fault and that of his coemployés. The issue is plain and direct, 
and yet the oral arguments and the brief s were and are devoted, prin- 
cipally, to a discussion of the effect of the Pennsylvania statute men- 
tioned above and the Anthracite Coal Mining Act of Pennsylvania 
passed June 2, 1891 (P. L. 190), providing for the appointment of a 
mine foreman who must hâve a certifîcate of competency from the 
commonwealth. 
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George Miller was the inside mine foreman, holding a certificate 
from the state of Pennsylvania, with full charge of the underground 
workings. James Linnen was "boss foot man," but he was not author- 
ized to hire and discharge workmen. It was Linnen, who, according 
to the plaintiff's testimony, directed him to stop the cars with blocks 
placed under the wheels. 

Leaving out of considération for a moment the Pennsylvania law, 
let us consider what were the reciprocal obligations of the parties at 
common law. 

[1] It was the duty of the défendant to furnish for the use of its 
servants suitable, fit and sufficient means and appliances, to maintain 
'them properly and keep them in repair. The défendant could not 
avoid responsibility in this regard by shifting it upon another. Of 
course a corporation may, and, perhaps must, delegate this authority, 
but the; person so delegated stands in the place of the master and it 
becomes his duty to see that proper and safe appliances are furnished 
and kept in repair so that they may be used without danger to the em- 
ployé. It seems to us that if blocks were improper instruments to be 
used in the locality in question or if, having been properly placed there 
in good condition, they subsequently became broken or decayed and 
the défendant, through its officers, foreman or superintendent, per- 
mitted them to remain in that condition for the use of its servants, 
the jury were fully warranted in finding the défendant négligent. The 
négligence of Miller and Linnen, assuming it to be shown, and assum- 
ing that the Liability Act is inapplicable, does not exdnerate the de- 
fendant for its négligence in providing decayed and antiquated brakes 
for the use of its employés. In Cône v. Delaware, L. & W. R. Co., 
81 N. Y. 206, 37 Am. Rep. 491, the Court of Appeals says : 

"Therefore the defendant's contention cornes to this: We concède that we 
failed In our duty, we did not snpply a suitable machine, but our servant, 
the englneer, could, notvvithstandlng, hâve so manaiaied that the defect should 
cause no harm. * » * Neither upon principle nor authority caii it be held 
that négligence of the servant in using imperfect machinery excuses the prin- 
cipal from liability to a eoemployé for an injury vvhich could not hâve liap- 
pened had the machinery been suitable for tie use to which it was applied. 
Had the Injury resulted solely from the servants négligence, the case would 
hâve been différent." 

See also KHcke v. Allegheny Steel Co. (C. C. A.) 200 Eed. 933; 
Schirmer v. Goss, 200 Fed. 396, 118 C. C. A. 548. . ;: 

[2] It seems to us unnecessary to establish with minute précision 
the légal status in the mine of Aliller and Linnen. As to Miller, it is 
not pretended that he gave the instructions to the plaintifif on the ; day 
of the accident. That he was employed by the défendant to do other 
wdrk than that provided for by the statute and that in performing that 
work he represented the défendant is, we think, sufficiently established. 

In. Wolcutt V. Erie Coal & Coke Co., 226 Pa. 204, 75 Atl. 197, the 
court held that a mine foreman appointed pursuant to the law was 
a fellow servant of the miners. If, however, the company also em- 
ploys him as superintendent of the mine and through his négligence 
an injury happens to the miner, the company is liable. 

In Hood V. Anthracite Co., 231 Pa. 647, 81 Atl. 56, the same court 
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held that the primary purpose of the act of June 2, 1891, was the pro- 
tection of the health and lives of the mine workers. The court also 
held that the question whether the f oreman acted in that capacity alone 
or also in the capacity of superintendent, was for the jury and that 
the owner may be held liable for his negHgent acts or omissions while 
thus acting as superintendent. 

The defendant's argument seems to lead to the conclusion that there 
was no one representing the défendant in the mine for whose acts or 
omissions it was responsible, and consequently there was no redress for 
an employé who was injured there by the use of improper and dan- 
gerous machinery and appliances. The contention is that the défend- 
ant cannot be held responsible for Miller's acts because he was a serv- 
ant of the commonwealth, and not of the Coal Company, and it cannot 
be held responsible for Linnen's acts because he was a fellow servant, 
although it is conceded that as to Linnen, at least, the question was 
for the jury. The court should hesitate long before establishing a rule 
which permits the dangerous business of subterranean coal mining to 
be carried on with no responsibility on the part of the mine owners. 

[3] The testimony shows that there are two ways of stopping the 
coal cars as they run down to the cage by gravity. One is by putting 
blocks in front of the wheels and the other is by putting "sprags" be- 
tween the spokes of the wheels. The blocking method is the more 
dangerous one and though there is testimony that the défendant had 
recommended the discontinuance of the blocking method, the blocks 
were in the mine at the place where they were to be used and their 
use was not prohibited. At least the questions relating to the blocks 
were for the jury and their verdict settled any dispute upon the facts 
as to who furnished the blocks, as to where they were kept and as to 
the condition of the particular block which caused the plaintifï's in jury. 

There was évidence that thèse blocks were furnished by the défend- 
ant and were used openly and notoriously down to the time of the 
accident, there being three or four piles of them between the tracks 
near the cage. The plaintiff testified that there were no "sprags" at 
that part of the mine. The jury were therefore justified in finding that 
the only means provided by the défendant in this dark tunnel were 
thèse, concededly dangerous, appliances. 

In answer to this testimony Miller testified that in 1908, he told the 
men that they must not use the blocks any more but must use "sprags." 
It is significant, however, that no effort was made to remove the blocks 
and that months afterwards they were still being used openly in the 
mine at places where no "sprags" were accessible. 

[4] The court is criticised for charging the jury as follows: 

"As to Miller in this case he was certaiiily not a fellow servant ; he was 
the man representing the eompany in this mine, but if it is a fact that the 
plaintiff told Miller that thèse blocks were détective and he did not want to 
use them and they ought to be renewed, and Miller told them to go and use 
them, that amounts to évidence from which you can find that this eompany 
was authorizing their use." ' 

We certainly agrée with the trial judge in thinking that Miller and 
Shandalla were not fellow servants. Whether Miller was employed 
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by the coal company or the state, he was not a fellow servant of a 
brakeman in the tunnel. The mine foreman who had under him 300 
men, with full charge of the underground workings of the mine and 
who performed the services testifîed to by Miller which included many 
acts of superintendence not covered by his duties to the state, certainly 
in thèse particulars represents the mine owner. 

[5] In any vievv, the charge was not prejudicial, for the only infer- 
ence which the jury were permitted to draw was that the défendant 
was authorizing the use of blocks, a fact which was otherwise abun- 
dantly established. Speaking generally, the contention of the défend- 
ant exonérâtes the mine owner from ail responsibility; the moment 
he employs the certificated foreman ail liability ceases. There is no 
one, then, in the mine who legally represents the owner atld no process 
by which the owner can be charged with négligence. 

It seems to us that the proper construction of the Pennsylvania stat- 
ute is that in so far as the foreman acts under the statute he is, in a 
sensé, the servant of the state, but when he performs acts or gives 
orders which strictly relate to superintendence he, pro hac vice, be- 
comes the servant of the mine owner. It is an astonishing proposition 
that a law which was intended for the protection of the miners should 
be so construed as to render them remediless when injured. Without 
discussing ail of the exceptions argued, we deem it sufficient to say 
that in this dark tunnel the défendant had provided blocks not only, 
but old, worn out and particularly dangerous blocks, for the use of 
its servants and after being advised of the dangers to be expected 
from their use had permitted them to remain until this accident hap- 
pened. The verdict was fully justified by the facts. 

The judgment is affirmed. 

WARD, Circuit Judge (dissenting). I think this judgment should 
be reversed because the trial judge erred in instructing the jury that 
Miller, the mine foreman, appointed under the act of June 2, 1891, was 
not a fellow servant of the plaintiff. The Suprême Court of Pennsyl- 
vania has held the contrary in Dempsey v. Coal Co., 227 Pa. 571, 76 
Atl. 745, and Golden v. Mount Jessup Coal Co., 225 Pa. 164, 73 Atl. 
1103. It has also held that the act of June 10, 1907, does not apply 
to such a mine foreman, and would be unconstitutional if it were in- 
tended to do so. D'Jorko v. Berwind, 231 Pa. 164, 80 Atl. 77; Raf- 
ferty v. National Mining Co., 234 Pa. 66, 82 Atl. 1089. Thèse déci- 
sions of the highest court of Pennsylvania construing statutes of that 
state, delivered before the cause of action arose, are binding on us. 
Great Southern Fireproof Plotel Co. v. Jones, 193 U. S. 532, 24 Sup. 
Ct. 576, 48 L. Ed. 778. The question whether Miller acted both as 
mine foreman and superintendent, and whether, if he did, he was 
guilty of négligence as superintendent, and not as mine foreman, in re- 
spect to the négligence alleged by the plaintiff, were questions of fact 
for the jury. Hood v. Connell Anthracite Mining Co., 231 Pa. 647, 81 
Atl. 56. 
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TWEEDIE TRADING CO. v. BARIiT et al. 

(Circuit Court of Appeals, Second Circuit. May 12, 1913.) 

No. 187. 

1. SiiiPPiNG (§ 184*)— Action fob DE>n:RRAGE — Burden of Proof. 

In the absence of any provision on tlie subject In tlie bill of ladlng, a 
consijruee is under the duty of recelving the cargo as discharged within a 
reasonable time, but lo entitle the o\vner to denmrrage he bas the burden 
of proving tliat there vvas unreasonable dehiy. 

lEd. Note. — For other cases, see Shipping. Cent. Dig. § D90; Dec. Dig. 
§ 184.*] 

2. SiiippiNG (§ 181*) — Demureage — When Lay Days Begin to Run. 

Where a contract of carriage requircs a vessel to discharge her cargo 
at a speclfiert wharf, lay days for discharging do not eounuence to run 
uiitïl she obtains a berth at such wharf unless wrongfully preveuted by 
the shipper. 

|Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ .589-592; Dec. 
Dig. § 181.» 

Deniurrage, see notes to Harrisou v. Smith, 14 0. C. A. 657; Randall 
V. Sprague, 21 C. C. A. ,3.37 ; Hagerman v. Norton, 46 0. C. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Tweedie Trading Company against Charles 
D. Barry and others, doing business as Henry W. Peabody & Co. De- 
cree for libelant, and respondents appeal. Reversed. 

For opinion below, see 194 Fed. 286. 

Burlingham, Montgomery & Beecher, of New York City (Charles C. 
Burlingham, of New York City, of counsel), for appellants. 
R. j. M. Bullowa, of New York City, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is a libel by the charterer of the 
steamer Sangstad to recover demurrage from the défendants, shippers 
of lumber, for delay in receiving the same at Rosario. The freight 
contract provided : 

"Niutli. Tweedie Trading Company's forni of B/L to be used for this ship- 
ment. Said E/L to bear the following iiidorscuient : 'It is agreed that in 
considération of the Tweedie Trading Co.'s customary forui of B/L being 
used, tliat tlie shippers are iiut respoiisil'le l'or any clauses eontained In 
said lî/E which are not eontained in the regular River Plate Syndicale form 
of lî/E — Shippers binding themselves only to the aforesaid syndicale form 
of B/L." 

There was a combination of four lines known as the River Plate 
Syndicale, but there never was a syndicale bill of lading, each line 
using ils own form. 

The libelant relies on the ninth article of the Tweedie Company's 
bill of lading, because, as the libel allèges, it is found in the bill of lad- 
ing of the Lamport & Holt L,ine, which was one of the syndicale. This 
article reads as follows : 

•For other cases see same toplc & | numeer In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
205 F.— 46 
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"9. Also, that the sliip may commence discliarging immediately upon arrivai 
und discharge continuously, any custom of the port to the contrary notwith- 
•■standing, the coUector of the port being hereby authorized to graut a gên- 
erai order for discharge immediately upou arrivai, the goods to be taken from 
the shlp's tackle, where the carrier's responsibllity shall cease by the con- 
signée wlthout notice immediately the vessel is ready to discharge iiackage 
by package as they corne to hand in discharging the ship, and if the goods 
1)6 uot so taken from the ship ail responsiljility of ship or carrier therefor, 
either as carrier, bailee, or otherwise, shall be thereupon ended and the agent 
or master o£ the ship shall hâve liberty, for account of, and as the sei-vants 
of, shipper, owner, and consignée, ail and any of them, and at their sole 
rlsk, charge, and expense, to hlre lighters, and craft for the landing of the 
goods, to enter and iand the same, to put them in hulk, craft, or store, or 
deposit them in or upon wharf, warehouse, public stores, or custom house or 
permit them to lie where landed, according to the best jndgment of said agent 
or master, which shall be final and conclusive \ipon ail persous iuterested 
wlthout previous notice to shipper, owner, or consignée, and thereupon the 
goods shall be deemed to be fully delivered, the carrier retainlng a lien 
thereon untll payment for ail costs, charges, and expenses incurred and also 
as hereinhefore provided, and the goods to be subject to storage, wharfage. 
and other charges. If the steamer discharge at wharf consignées to receive 
cargo there, as above provided, and any détention on the part of the con- 
signées or owners of the cargo in recel viug cargo as fast as steamer can de- 
liver in lighter, if the steamer discharges in lighters or in recelving cargo at 
wharf, if steamer dischargos at a wharf, steamer working ail hatches at 
once, in both instances, to be.accounted for by the payment of denrarrage 
l.y them at the rate of eiglit pence British sterling per steamer's net reg- 
istered ton, and steamer to bave a lien of cargo for same; unless contrary 
written agreement outside of tins bill of ladnig." 

The first sentence is a familiar one in regnlar line bills of lading. 
If it had stopped at the first ten Hnes, it would hâve created an engage- 
ment to receive the cargo the moment it went over the ship's side. A 
somewhat similar clause was considered by this court in Tweedie Trad- 
ing Co. V. Strong, 195 Fed. 929, 115 C. C. A. 617. Reading, however, 
the vvhole sentence, it is plainly intended net as a foundation for de- 
murrage claims, but to prevent the possibiHty of delay, which steamers 
sailing on schedule could not endure. The second and last sentence 
was evidently added for the purpose of covering claims for delay, but 
as it is not contained in the bill of lading of the Lamport & Holt Line 
or of any line of the syndicate, in accordance with the way both parties 
hâve treated the ninth article of the freight contract, it is to be dis- 
regarded. Therefore the ship's remedy under so much of the ninth ar- 
ticle of the Tweedie bill of lading as is left was to discharge the lum- 
ber as fast as possible, and if it was not received by the consignée as it 
came out, to leave it on the wharf or store it, as the master might elect. 

[1] The consignées, however, were, independently of the bill of lad- 
ing, under the duty of receiving the cargo within a reasonable time 
and treating the shippers as the district judge did, as the consignées, 
the bill of lading being to order, the burden lay upon the libelant to 
prove that there was unreasonable delay in receiving the cargo. 

[2] The claim lias been developed in extraordinary installments. It 
was first presented in September, 1905, at Rosario to the Central Ar- 
gentine Railroad Company for II/2. days delay to the steamer in getting 
a berth at the wharf named. The same claim was subsequently pre- 
sented in February, 1906, to the shippers in New York and again in 
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February, 1909. Then in December, 1909, this libel was filed, making 
the same claim, only increasing it to 3 days. It was then in De- 
cember, 1909, changed by amendment from a claim for delay in getting 
into the berth to a claim for 7 days delay in receiving cargo. For the 
claim made down to this amendment there was no foundation what- 
ever, because the steamer having agreed to deliver at the wharf named, 
no demurrage could accrue until she arrived there unless she was 
wrongfuUy prevented from getting her berth, of which there was no 
évidence. See our décision in S. S. Rutherglen v. Howard Houlder 
(C. C. A.) 203 Fed. 848. 

The trial took place in January, 1912, when the libelant offered in 
évidence a déposition taken at Rosario, in which the witness left the 
most important questions concerning the discharge and removal of the 
cargo unanswered, as, for example : 

"10. (a) State whether or not the consignées oï the carso took the cargo 
from steamer's tackle as fast as the steamer was able to discharge the sanic. 
(b) If you state they did not, state whether or not they delayed the dis- 
charge of the steamer, (c) If yoii state they did, state how long they de- 
layed the discharge of the steamer. 

"No answer. 

"11. (a) State how fast the S. S. Sangstad could hâve discharged her cargo 
M'ith her bwn erew had the consignées been ready to receive the cargo as 
fast as the steamer's crew could deliver it. (b) How long would it hâve re- 
quired the steamer's crew to hâve delivered 636,000 feet of spruce lumber 
if the consignées had been ready to receive the cargo on the wharf? (c) If 
you state that the Sangstad was not discharged as fast as .she could hâve 
been discharged, state what delayed the S. S. Sangstad at Rosario? (d) If 
you state the Sangstad was not discharged as fast as she could hâve beeu 
discharged, state how long the S. S. Sangstad was delayed because of the 
consignées not being ready to receive the cargo, statiiig the nnnjher of days. 

"(a) I know not. 

"(b) I know not. 

"(c) I know not. 

"(d) I know not. 

"12. (a) Are you familiar with the discharge of lumber at the Central Argen- 
tine Eailroad Gompany's wharf at Bosario? (b) If you state that you are, 
state whetlier you hâve seen other steamers unloading lumber at the Central 
Argentine Railroad Company's wharf at Rosario? (c) State what is the usual 
and custonjary rate for a steamer simllar to the Sangstad to discharge lum- 
ber at the Central Argentiiie Railroad Company's wharf? 

"(a) No answer. 

"(b) No knswer. - . ■ ■, 

"(c) It dépends entirely upon circumstances." 

The District Judge concluded that there was an unreasonable delay 
of '7 days iri' receiving the cargo because 10 days were used, whereas 
only 3. days were used in loading. But there was no proof at ail of the 
circumstances attending the discharge. The libelant's witness exam- 
ined in Rosario left the qiiesfions on this point entirely unanswered. 
In the absence of proof on this subject, the libel should hâve been dis- 
missed; • ' 

The d^cree is reversed, and the court below directed to dismiss the 
libel, wifhcosts. 
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DUPLAN SILK CO. v. AMERICAN & FOEEIGN MARINE INS. CO. 
(Circuit Court of Apiieals, Second Circuit. May 12, 1013.) 

No. 226, 

Carriers (§ ,"2*) — IjOSS of PROPisBTy in Tkaw.sit — Action' by Siiipper on 
Insurance Folicy. 

The officiai cla.ssilication publislied aud iiled by a railroad coiiipaay 
flxed tlie value of raw silk carrled nnder the uniforin bill of ladiug at 
.¥1 per pouud, aud its scliedules containcd a provision tliat "tlie cost of 
Insurance agaiust marine rislc will not he assauied by carriers unless 
speciflcaliy provided for iu traiffs." Libelaut sbipped a consignaient of 
raw sillt uuder the unifonu blll of lading, which limited the liability 
of the Company in case of loss to Jj^l per ponnd, and tlie shipment vvas 
lost in a marine disaster to oiie of tlie carrier's boats. The railroad held 
a poiicy of Insurance whicli by its ternis covered the shipment for the 
benetit of the owner as well as the carrier. The latter paid the loss at 
the rate of .yi a ])ound, and libelant sulistHiuently brought suit agaiust 
the Insurance conipany to recover the rcmaiiuler of its loss. Held, that 
the suit could mit be inaiutained, because iu violation of section 6 of 
the Interstate Commerce Law (Act l'eb. i, 1887, c. 104, 24 Stat. tiSO). as 
amended by Act Jmie 29, 1006, c. ;i591, § 2, 34 Stat. 586 (U. S. Comp. 
St. Supp. 1011, p. 12<80), prohibiting the carrier to give, or the shipper 
to receive or sollcit, any reliate or concession froui schedule rates. 

[Ed. Note. — l'or other cases see Carriers, Cent. Dig. §§ 83-85 ; Dec. 
Dig. § 32.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Duplan Silk Company against the Ameri- 
can & Foreign Marine Insurance Company. Decree for défendant, 
and hbelant appeals. Aflirmed. 

Kneeland, Harison & Hewitt, of New York City (W. Harison, of 
New York City, of counsel), for appellant. 

Harrington, Bigham & Énglar, of New York City (D. R. Englar, 
of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The libelant was the owner of 21 cases of 
raw silk which were lost in a marine disaster while being transported 
under a bill of lading of the Lehigh Valley Railroad Company from 
New York to Hazelton, Pa., on board float No. 418 belonging to the 
railroad company. It is admitted that the value of the silk was $6,- 
273.20. It was carried under the uniform bill of lading, which limited 
the carrier's liability to $1 per pound when freight at first-class rates 
was paid, but gave the shipper an opportunity to ship without limita- 
tion as to value upon payment of three times the first-class rate, of 
which option the shipper did not avail itself. 

The railroad company paid the libelant the agreed value of $1 per 
pound, or $3,319, without préjudice to its right to make claim against 
the défendant for the balance of the value of the goods, viz., $2,954.20. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The railroad company had a time policy of insurance with the défend- 
ant, covering the float and cargo in question, reading: 

"Cargo Insurance Scïiedule. 
"Lelilgh Valley Railroad Company 

and/or Leliigli Valley Transportation (Company, and/or Xational Stovage 
Compauyj and/or Coxe KrotlierK & (.'onipany, lucorporated, and/or Deiaware. 
Snsgueliauna & .Scluiylklll liailroad Company, 

"As Tlielr Interetit may Appear. 
•'For aecoimt of wliom it niay eonceru : Loss, if any, payable to tlieni ôî' 
order. 

■'On ail kiuds ot lawful goods, wares, and nierchandise, including live stock 
(ci'nde petroknnn excepted), against any and ail risks and périls of fire, iu- 
. land navigation, and transportatiou, the property of tlie assured, or lield in 
trust or custody, or as freighter, l'orwarder, Ijailee, or conuuon carrier, while 
ou board of tlie following vessels, wliich are at ail tinies during tUe currency 
of tlils policy adniitted as seaworthy. on or under deek, or botli, to wlt : 

"It is fnrtlier the intent and pnrpose of tins insurance to protect and in- 
denndfy also the owners of the above descrihed cargoes, freights and/or ad- 
vance charges and cars, as ftdly as though this policy was specially issued 
to sucli owners, and the llahility heremider is not to be in any wise affected 
byauy prior, simnltaneous, or subséquent insurance by whomsoever made." 

The railroad company having refused to bring suit on the policy 
for the benefit of the libelant to recover the balance of the real, over 
the agreed, value of the goods, it filed this libel in its own right. 
Many interesting questions were raised by counsel and considered by 
Judge Hand as to the construction of the policy, the right of the de- 
fendant to prove its intent by extraneous évidence and the right of the 
libelant to sue on its own behalf . Thèse we need not consider because 
he dismissed the libel for one reason, in which we entirely concur, 
namely that the libelant's claim, being a violation of the Interstate 
Commerce Act, cannot be enforced. 

The railroad company's officiai classification, filed with the Inter- 
state Commerce Commission and posted in its stations, fixed the value 
of raw silk carried under the uniform bill of lading, as this shipment 
was, at $1 per pound. It also provided : 

"(e) The cost of insurance against marine risk wilt not be assumed by car- 
riers unless speciflcally provided for in tariffs." 

Section 6 of the Interstate Commerce Act, as amended by the act 
of June 29, 1906 (Hepburn Act), 34 Stat. at L. 584, reads : 

'•Sec. 6. That every connnon carrier subject to the provisions of this act 
shall aie with the Counnisslon created by this act and print and keep open 
to public inspection schedules showing ail the rates, fares, aud charges for 
transportatiou hetween différent points on its own route and betweeu points on 
its own route and points ou the route of any other carrier by railroad, by pipe 
Une, or by water when a through route and joint rate hâve been estabUshed. 
« * « f ijg schedules printed as aforesaid by any such common carrier 
shall plaiuly state tlie places between which property aud passengers \viU 
be carried, and shall contain the classification of freight in force, and shall 
also State separately ail terminal charges, storage charges, icing charges, 
and ail other charges which the Commission may require, ail privilèges or 
facilities granted or allowed and any rules or régulations which in any wise 
change, affect. Or détermine any part or the aggregate of such aforesaid 
rates, fares, and charges, or the value of the service rendered to the pas 
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senger, ; shipper, or consignée. Such sehedules shall be plainly printect la 
large type, and copies for tbe use of the public shall be kept posted in two 
public and conspicuous places in every dépôt, station, or office of such car- 
rier where passengers or freight, respectively, are received for transporta- 
tion, in such form that they shall be accessible to the public and can be con- 
veniently inspected. The provisions of thls section shall apply to ail traffic, 
transporta tion, and facilities deflned in this act. 

"No carrier, unless otherwise provided by this act, shall engage or partici- 
liate in the transportation of passengers or property, as defined in tliis act, 
unless the^ rates, fares, and charges upon which the same are trausported bv 
said carrier hâve been flled and published in accordauce with the iirovisions 
of this act; nor shall any carrier charge or deiiiand or collect or reçoive a 
greater or less or différent compensation for such transportation of passen- 
gers or property, or for any service in connection therewith, betwceii ihe 
points named in such tarifes than the rates, fares, and charges wliicli ave 
specified in the tarife flled and In eft'ect at the time; nor shall any eairiev 
refund or remit in any manner or by any device any portion of the raies, 
fares, and charges so specified, nor extend to any shipper or person any pri\"i- 
leges or facilities in the transportation of passengers or property, except siu'h 
as are specified in such tariffs : Provided, that wherever the word carrier' 
occurs in this act It shall be held to mean 'common carrier.' 

*« • » « « V *- * • 

"The willful failure upon the part of any carrier subject to said acts to file 
and publish the tariffs or rates and charges as required by said acts, or 
strictly to observe such tariffs until changed according to law, shall be a mis- 
demeanor, and upon conviction thereof the corporation offending shall be sub- 
ject to a fine of not less than one thousand dollars nor more than twenty 
thousand dollars for each offense; and It shall be unlawful for any person. 
persons, or corporation to offer, grant, or give, or to solicit, accept or reçoive 
auy rebate, concession, or discrimination in respect to the transportation of 
any property in Interstate or foreign commerce by any common carrier sub- 
ject to said act to regulate commerce and the acts amendatory thereof 
whereby any such property shall by any device whatever be transported at 
a less rate than that named In the tariffs publLshed and flled by such car- 
rier, as is required by said act to regulate commerce and the acts amenda- 
tory thereof, or whereby any other advantage is given or discrimination is 
practiced. Every person or corporation, whether carrier or shipper, who shall, 
kuovfingly, offer, grant, or give, or solicit, accept, or recel ve any such re- 
bateSj concession, or discrimination shall be deemed guilty of a misdemeanor, 
and on conviction thereof shall be punished by a fine of not less than one 
thousand dollars nor more than twenty thousand dollars. • * * " 

The libelant argues that the giving of marine insurance by the rail- 
road Company is not a rebate, facility or concession conneçted with 
transportation within the meaning of the act. We think this alto- 
gether , tc«) technical. No one could contend that a carrier which 
charged its pubhshed rate of freight could lawrfully agrée in addition 
to pay the shipper's Hfe insurance or office rent or wages of any of his 
employés. 

, It is next urgéd that this insurance was not a discrimination because 
it was given to ail shippers equally. Nevertheless it was aviolation 
of the act by the carrier, because not stated in its tariff schedules. In- 
deed, the «xpress contrary was stated, viz., that the carrier would not 
assumié, marine insurance unless it wàs specifically provided for. / And 
thelib^lant^ even though not aware of the insurance at the time the 
goods were shipped is by this suit violating the act, inasmuch as it is 
knowingly soHciting a concession by which its shipment was being 
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"transported at a less rate than that named in the tariiïs published 
and filed by such carrier." American Express Co. v. United States, 
212 U. S. 522, 29 Sup. Ct. 315, 53 L. Ed. 635 ; Chicago, St. P., M. & 
O. Ry. Co. V. United States, 162 Fed. 835, 90 C. C. A. 211. If the 
libelant recover in this suit it will get at the expense of the railroad 
company the full value of its shipment as if it had paid three times 
first-class freight, when it is only entitled to the agreed value on the 
freight paid. 
The decree is affirmed, with cosls. 



MACY et al. v. LOKB, Revenue Collector. 
(Circuit Court of Appeals, Second Circuit. May 12, 1913.) 

Ko. 267. 

1. Inspection (§ 5*) — ïea Inspection Act — Construction. 

Tea Inspection Ac-t March 2, 1S97, c. 358, 29 Stat. 604 (TT. S. Comp. 
St. 1901, p. 3191), malces no provision that tlie importer sball or may par- 
ticipa te in the examina tion of liis tea by the examiner or by the Board 
of (ileneral Appraisers in case ol a protest, nor that lie shall be permitted 
to call wltiiesses or examine the experts, whose advice may be asked 
by the Board, and a refusai to accord him such privilèges deprives him 
of no légal right. 

[Ed. Note. — For other cases, see Inspection, Cent. Dig. §§ 9-11; Dec. 
Dig. § 5.'] 

2, Inspection i'S 4*) — Tea Inspection Act. 

Under sueli act tea cannot, be Imported, no matter what its quallty 
may be, unless, by tlie décision of the administrative otlicers to whom the 
iuspectiou is comniitted, it is found to conform to the standards estab- 
lished thereundei'. 

[Ed. Note. — For otlier cases, see Inspection, Cent. Dig. §§ 8, 18, 19; 
Dec. Dig. I 4.*] 

Ward, Circuit .Tudge, dissciLtiug. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

ïhis cause cornes hère upon appeal from an order of the District 
Court, Southern District of New York, denying a motion for an in- 
junction pendente lite to restrain the collector from destroying some 
chests of tea, imjjorted by complainants. The cause involves a con- 
struction of the Tea Act of March 2, 1897. The examiner at the port 
of New York held that the teas did not corne up to the established 
standard. The importers protested against bis finding, and the matter 
was referred for décision to a Board of three General Appraisers, 
who re-examined the teas and sustained the examiner. The importers 
were notified of this décision, and, having failed to export the tea 
within six montlis, the collector was about to destroy it, when this suit 
was commenced. 

•For other cases see same toplc & | numekr in Dec. & Am. Digs. 1907 to date, & Rep'rladexes 



728 SOr» FKDEItAL KKl'OUTJOK 

Slernberg, Jacobson & Pollock, of New York City (II. L. Jacobson, 
of New York City, of connsel), for appellants. 

Henry A, Wise, U. S. Atty., and A. S- Pratt, Asst. U. S. Atty., both 
of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

EACOMBE, Circuit Judge. [1] In tbe opinion of a majority of 
the comt the décision in Buttlield v. Stranahan, 192 U. S. 470, 24 Sup. 
Ct. 349, 48 L. Ed. 525, is controliing. Congress has undoubtedly the 
power to exclude ail teas, or to admit them under the most arbitrary 
régulations it niay choose to prescribe. By the act the whole matter 
is tnrned over to administrative ofificers, with no review of the facts 
in the court. 

The scheme is a simple one. The Secretary of the Treasury fixes 
standards. He appoints examiners, who are to décide whether teas 
brought hère are up to standard. The examiner has before him (sec- 
tion 4) a standard sample, and samples of the im])ortation accompa- 
nied by a sworn statement of the importer or consignée that they rep- 
resent the true quality of the invoices. He then tests them '"according 
to the usages and customs of the tea trade, including the testing of an 
infusion of the same in boiling water and, if necessary, chemical analy- 
sis." Section 7. This examination does not contemplate that the im- 
porter shall in any way participate in it or even be présent when it is 
made. If the examiner finds that "in his opinion" the sample is not 
up to tlie standard, the importer shall be immediately notified. .Sec- 
tion 5. ITe may, if he pleases, protest against the tinding, whereupon 
the matter in dispute is referred for a decL^^ion to a Board of 3 Gen- 
eral Appraisers. Section 6. In the event of such protest samples of 
the tea in dispute are put up and sealed by the examiner, in the prés- 
ence of the importer, if he so desires, and transmitted to the board to- 
gether with a copy of the finding of the examiner setting forth the 
cause of condemnation and also the claim or ground of protest of the 
importer relating to the same. Section 8. The board then ])roceeds 
to re-examine. The only requirements of the act as to such re-exam- 
ination are that it shall be by the board "according to the usages and 
customs of the tea trade including an infusion of the same in boiling 
water and, if necessary, chemical analysis" (section 7), and that the 
board shall be authorized, when necessary, to obtain the advice of per- 
sons skilled in the examination of teas (section 8). 

We find nothing in the act which prescribes or even implies that the 
importer is to be présent when the board is making its re-examination 
of the samples, or that he m.ay call witnesses, or that any witnesses 
are to be examined or that the importer may interrogate the persons 
whose "advice" the Board may ask for, or that he may be accorded 
any hearing before the Board, except considération of what he may 
hâve set forth in his "claim or ground of protest." There is nothing 
in the complaint to indicate that the procédure above set forth was not 
scrupulously followed; indeed the only averment of irregularity is that 
importers were not permitted to be présent at the re-examination, nor 
to examine under oath the persons skilled in the examination of teas 
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whose "advice" the Board obtained. The statute gives him no such 
right and in view of the Buttfield Case, he cannot successfuUy contend 
that the Constitution secures it to him. 

Appellants hâve much to say about "confiscation and destruction of 
their property." This is without foundation. The statute does not 
confiscate their property. It forbids them to bring it into this country 
and gives them six months to remove it (surely an abundant time). 
It is only when they let it stay hère beyond that time practically aban- 
doning it, by not taking proper care of it, that the act directs its de- 
struction so that its entry may be effectually prevented. 

[2] They also contend that the act does not apply to teas equal to 
or above standard ; that such teas are not prohibited and may be im- 
ported without being affected by the act. This is a mistaken idea. 
The act provides in substance that no tea shall come hère unless it 
meets the requirements of the statute — that is unless it can secure a 
finding either from the examiner or from the Board of General Ap- 
praisers that it is in their opinion up to standard. Unless an importa- 
tion of tea can secure such finding it must be taken away, even though 
it be the highest grade of brick tea that ever left China by caravan. 

The order is affirmed. 

WARD, Circuit Judge, dissents. 



THE BEIIX. 
(Circuit Court of Appeals, Second Circuit. May 12, 1013.) 

No. 232. 

TowAOE (§ 19*) — Négligent Dis.\blin-g of Tow — Rigiits of Cakgo Owner. 

Tlie owuer of a barge cargo of coal, on the disabliug of tlie barge in 
New Yorit Bay tlirough tlie négligence of tlie tug, is not bound to trans- 
ship the cargo and forward it to destination, but may in the exercise 
of its judgment in good faith sell it in New York, and the tug is liable 
for the damages sustained. 

[VA. Note. — For other cases, see Towage. Cent. Dig. § 41 ; Dec. Dig. 
§ 19.*J 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Boston Insurance Company against the 
steam tug Bern; the Philadelphia & Reading Railway Company, claim- 
ant. Decree for libelant, and claimant appeals. Affirmed. 

This cause cornes hère upon a decree awarding damages to libelant against 
the tug. The barge Auna H. Costello, laden with coal and coming out of the 
Ivills, in tow of the tug Bern, was stranded ori the Staten Island shore througli 
the adiultted négligence of the tug. ïhe shippers of the cargo abandoned It 
to uuderwriters. The underwriter accepted the abandonmeut and the car- 
rier acquiesced In the teruiinatlon of the adventure in New Yorli. The un- 
derwriter, libelant hère, sold the cargo in the port of New York and the 
damages hâve been assessed in this action again.st the tug. 

*F.or pther cases se« same topic & § numbee in Dec. & A.m- Digs. 1907 to date, & Rep'r Indexes 
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Armstrong & Brown, Pierre M. Browii, and Wm. P*. Purdy, ail of 
New York City, for appellant. 

Williams & Stevenson, o£ New York City (H. L. Cheyney, of New 
York City, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The only question raised hère is whether, in exer- 
cising his rights after the adventure was broken up by the inability 
of the barge to proceed — an inability caused by the négligence of the 
Bern— the cargo owner, or rather his successor, the underwriter, acted 
reasonably and with fairness towards the tug owner. As the case is 
presented the alleged improper action was the selling of the coal hère. 
Respondent contends tbat it should hâve been transshipped, carried to 
its destination (New London), and there tendered to the consignée, and, 
in case of his refusai to accept, suit brought against the consignée. 

It was, of course, the duty of the insurance company to make the 
loss as small as possible. As it was also its interest to do so, there 
is a ground of presumption that it acted at least in good faith. 
Whether it was better to transship and send the cargo forward or to 
realize the loss herc was a question of judgment. The commissioner 
and the court below bave found that the libelant exercised an honest 
judgment. There is iiothing to show the contrary. 

The burden of claimant's complaint is that, although the commis- 
sioner has found that the cargo was not injured, it was sold at con- 
siderably less than the market price. The cargo was not physically in- 
jured, but it was conimercially injured, because coal coming from a 
boat which bas bcen iu a disaster never does get the full market price. 
If the claimant is contesting this case because, as it claims, it is fre- 
quently subjected to greater damage claims than necessary, the moral 
is thatit should follow up the disposition made of the cargoes in this 
situation. If it thinks private sales do not give full value, it should 
ask the cargo owner to put the coal up at public sale, or it should ask 
for an opportunity to find buyers or to buy the coal itself . It catlnot 
stand ofif, doing nothing, and then complain, in the absence of bad 
faith, tliat something better might hâve been done. 

The decree is affirmed, with interest and costs. 



THE PLAINFIELD. 

(Circuit Court of Appeals, Second Circuit. May 12, 1913.) 

No. 234. 

1. CoLi^isioî* (§ 102*) — Stbam Vessels in Fog — Mutual Faults. 

.\ collision in the middle of the Hudson river in a den.se fog, between- 
h steam lighter, which had stopped to take her tow alongside, and a 
fprr.yl)pat crosslng the river, held due to the fault of both vessels; the 
Mghter being in fanlt for having no lookout, and the ferryboat for going 
at siich speed in the fog that, when she discovered the lighter, she was 
uiiable to stop in time to avoid collision. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 102.*] 

•For othei- cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Collision (§ 82*) — Vessels in Fog — Constbdction of Rules— "Navigate." 

In Inland Rules, art. 16, 30 Stat. 99 (U. S. Comp. St. 1901, p. 2880), 
whlch provides that "a steam vessel hearlng, apparently forward of her 
beam, the fog signal of a vessel, the position of whicli is not ascertained, 
sliall, so far as the circumstances of the case admit, stop lier englue;^ 
and then navigate wlth caution until danger of colllsioa is over," tlie 
Word "navigate" does not require that the vessels shall keep moving. 

[Ed. Xote. — For other cases, see Collision, Cent. Dlg. §§ 170-174; Dec. 
Dig. § 82.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4684, 46S5. 

Collision rules, speed of steamers in fog. see note to The Niagara, 28 
C. C. A. 5.32.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the American Linseed Company, 
'Owner of the steam lighter Guy G. Major, against the ferryboat Plain- 
field ; the Central Railroad Company of New Jersey, claimant. Decree 
■dividing damages, and claimant appeals. Affirmed. 

James J. Macklin and De Lagiiel Berier, both of New York City, 
for appellant. 

Harrington, Bigham & Englar, of New York City (H. S. Harring- 
ton and Russell H. Porter, both of New York City, on the brief), for 
appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. January 19, 1912, at 7 a. m., the steam 
lighter Guy G. Major left Elm Park, Staten Island, with the barge 
Evening Star in tow on a hawser. When about off Ellis Island fog 
shut in, and when about opposite the Jersey Central ferry slips and in 
the middle of the river, the lighter stopped to take the barge alongside. 
At this time the ferryboat Plainfield, coming from New York on her 
way across the river to Communipaw, struck the lighter on the star- 
board side near the bow, doing some damage. The District Judge held 
both vessels at f ault ; the lighter for having no lookout, and the ferry- 
boat for proceeding at such speed in the fog that, when she discovered 
the lighter, she was unable to stop in time to avoid a collision. The 
ferryboat appealed. 

[1, 2] There can be no doubt about the fault of the lighter. The 
proof is that she did blow the fog signais required by law, but she was 
flagrantly at fault for keeping no lookout in such a dense. fog. The 
District Judge reluctantly held the ferryboat at fault for violating the 
rule laid down by the courts as to speed in a fog. He described the 
rule as harsh and cruel. It must, however, be remembered that it is 
subject tothe limitation, in the case of an approaching vessel, that such 
vessel must be going at a moderate speed. The Umbria, 166 U. S. 
404, 417, 17 Sup. Ct. 610, 41 L. Ed. 1053. There is much to be said 
for the rule when applied in favor of a vessel at anchor, or going in 
the same direction, or, as in the case under considération, though under 
way, not moving. We do not think that the word "navigate," in ar- 
ticle 16 of the Inland Rules (30 Stat. 99 [U. S. Comp. St. 1901, p. 

•For otter cases see same topic & 5 numeeb in Dec. & Am. Digs. 1907 to date, &.Rep'r Indexes 
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2880]) is to be construed as requiring that vessels in a fog shall keep 
moving. 

The f erryboat was properly held liable, and the decree is affirmed. 



rHILADP^TJ'IlIA, B. & W. K. CO. v. SOTTTIIKRN TRANSP. CO. 
. (Circuit Court of Appeals, Fourth Circuit. June 12, 191.'5.) 
]S[o. 1,152. 

AnMiRAr.TY (§ lis*) — Rkview on Api'eal — FiNniN(!s op Thtai. Cotrt. 

Flmlinss uuide by a court ot iidnu'ralty ou tcstiniouy takeii In open 
court are eutitlfd to great weiglit, and should not be disturbed by an 
appellate court, uiile«s inconsi.stent with the évidence. 

[Ed. Note. — For otlier cases, see Aduiiralty, Cent. Dig. §§ 758-775, 791; 
Dec. l)ig. i 11H.*J 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore; John C. Rose, Judge. 

Suit in admiralty by the Southern Transportation Company, as 
owner of the barge Brandywine, against the Philadelphia, Baltimore 
& Washington Railroad Company. Decree for libelant, and respond- 
ent appeals. Affirmed. 

For opinion below, see 196 Fed. 548. 

Shirley Carter, of Baltimore, Md., for appellant. 
Arthur D. Foster and Eli Frank, both of Baltimore, Md., for ap- 
pellee. 

Before PRITCHARD, Circuit Judge, and DAYTON and SMITII, 
District Judges. 

PER CURIAM. This is an appeal from a decree in admiralty of 
the District Court of the United States for the District of Maryland. 
The appeal is based upon 59 assignments of error, 44 of which re- 
late to findings of fact by the court below. 

In this cause the testimony was taken in open court, which af- 
forded the learned judge who heard the case in the court below an 
opporttuiity to observe the conduct and demeanor of the witnesses 
while testifying, and to détermine the weight to be given to their tes- 
timony. After considering the same, the court found the facts upon 
which the decree is based, and the same are entitled to great weight, 
and should not be disturbed under the circumstances of this case, 
tmless it appears that such findings of fact are inconsistent with the 
évidence. 

We hâve carefully considered the testimony and the assignments 
of error relied upon by appellant, and we are of opinion that the 
rulings of the lower court, in the light of the évidence and the law 
relating to the same, were proper. In view of what we hâve said, we 
do not deeni it necessary to enter into a discussion of the questions in- 
volved in this controversy, further than to say that we are fully in 

•For other cases see same tople & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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accord with the views expressed in the opinion filed by the lower 
court, wiiicn is reportée] in 196 b&L 548. Therefore the decree of the 
lower court is affirmed. 
Affirmed. 



EASTFIELD S. S. CO., Limited, y. McKEON. 

(Circuit Court of Appeals, Fifth Circuit. June 2, 1Q13.) 

No. 2,313. 

On motion to modify decree. Motion granted. 
For former opinion, see 201 Fed. 465. 

Before FARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

FARDEE, Circuit Judge. In a motion to recall the mandate and 
modify the decree entered in this case, our attention has been called 
to the 'fact that, although we said in our former opinion (201 Fed. 
465), "On the gênerai merits of the case we concur with the District 
Court in the conclusion that on the pleadings and briefs the respond- 
ents are liable to the Eastfield Steamship Company, Limited, or its 
assignées, for full damages resulting from the breach of the char- 
ter party," under our decree, which orders the decree of the lower 
court of August 14, 1910, reinstated, the libelant is denied the right 
to recover full damages for the breach of the charter party sued on, 
and is limited to a recovery of partial damages only, to wit, those 
sufïered between April 10, 1902, and June 30, 1902. 

The appeal in this case is from a final decree dismissing the libel. 
The only errors assigned are as follows: 

"First ïlie court erred in its decree of April 1, 1911, by refusing the mo- 
tion of libelant to amend its libel in this cause, as per tbe amendmeut filed 
on the 28th day of Jainiary, 1911. 

"Second. The court erred in its decree of April 1, 1911, Ijy granting the 
motion of the défendant, McKeon, to dismiss the libel in this cause. 

"ïhird. The court erred in its decree of April 1, 1911, in dismissing the 
libel in this cause. 

"Pourtb. The court erred In Its decree of April 1, 1911, wherein it taxed 
libelant with the costs of the above-mentioned cause." 

On the hearing, the scope of the libelant's right to recover dam- 
ages, if entitled to recover at ail, was neither discussed in the briefs 
nor in the oral argument. Under thèse circumstances, we find it 
proper to amend our decree, heretofore and during this term rendered, 
so that the District Court in due course may do full justice between 
the parties. 

It is therefore ordered that our former decree in this case be 
amended so as to read: 

"For thèse reasons, the decree dismissing the libel is reversed, and the case 
Is remanded, with instructions to set aside the decree of April 1, 1911, and 
thereafter proceed accordiug to admlralty rules and usages to ascertain and 
decree as the évidence may show the full damages which the libelant may b& 
entitled to recover." 
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Our former mandate is recalled, and another will be issued on the 
decree as herein amended. Ail costs accruing in this court since the 
first mandate will be paid by the Eastfield Steamship Company. 



DAMPSKIBELSKABET RLIjA t. INTER-AMERICAN S. S. CO. 

(Circuit Court of Appeals, Secoud Circuit. May 12, 1913.) 

Ko. 219. 

Shipping (§ 50'-*) — Construction or Chakteu Party — Liability for Gaixby 

COAL. 

Under a cliarter party whlch required tlie owners to pay for ail 
"stores" and tlie cliarterer for "ail the coals," coal \isert in tlie galley, as 
well as tliat used for steaniinj;; purposes, was cliarjicalile to the ehurterer; 
it uot being sliowu that tlie giiUey coal was lîept separate froni the gên- 
erai supply. 

[Ed. Note. — For otlier cayes, see Shipping, Cent. Dig. §§ 150-155; Dec. 
Dig. § 50.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admirai ty, involving the construction of a charter party, by 
the Dampskibelskabet Ella against the Inter-American Steamship 
Company. Decree for libelant, and respondent appeals. Affirmed. 

Haight, Sanford & Smith, of New York City (C. S. Haight, of New 
York City, of counsel), for appellant. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
Burlingham and Roscoe H. Hupper, both of New York City, of coun- 
sel), for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The charter party provides for payment by the 
owners for ail "stores." It provides for payment by the charterers 
for "ail coals." A quantity of the coal furnished by the charterers 
was used in the galley for cooking purposes, and the question is wheth- 
er its value was chargeable against the owners or the charterers. 

The charter is somewhat anibiguous. "Stores" is a very broad 
term, and in the absence of a more spécifie provision would undoubted- 
ly include the coal in question. But the provision that the charterers 
shall provide and pay for "ail the coals" specifically refers to coal, 
and we find nothing in that provision or in the other provisions requir- 
ing the phrase to be limited to coal used for steaming purposes. If it 
were shown that galley coal was kept separate from the gênerai sup- 
ply, there would be more ground for that construction. But this was 
not shown. Upon the whole, we think that the District Court properly 
interpreted the charter as requiring the charterers to pay for galley as 
well as other coal. 

The decree is affirmed, with interest and costs. 

•For other cases see same topic & § kumbek m Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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STBBLBR T. RIVERSIDE HEIGHTS ORANGE GROWERS' ASS'N et al. 

(Circuit Court of Appeals, Nlnth Circuit June 12, 1913.) 

No. 2,232. 

1. Patents (§ 72*) — Anticipation — Combination. 

It is not suiEcIent, to constitute an anticipation, that the devices re- 
lied upon might, by a process of modification, reorganlzation, or com- 
bination, be made to accomplish the functlon performed by the device 
of the patent. - 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 86-91 ; Dec. Dig. 
§ 72.*] 

2. Patents (§ 62*) — Anticipation — Evidence. 

On the question of anticipation, the faet that the pateuted device Is 
so far différent from those of the prior art that It bas superseded them 
lu gênerai use Is entitled to great weight. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 78; Dec. Dig. 
§ 62.*] 

3. Patents (§ 328*) — Validitt and Infbingement — Fruit Geadek. 

The Strain reissue patent. No. 12,297 (original No. 730,412), for a fruit 
grader, for assortlng fruit wlth référence to slze, was not antlcipated. 
and discloses invention ; also held inf rlnged by the machine of the Parker 
patent. No. 997,468. 

4. Patents (f 239*) — Infeingement — Adding Impeovements to Patented De- 

vice— "Infeingeb." 

One vfho appropriâtes another's patented Invention, though he may add 
thereto another élément to i>erform an additlonal functlon, is an "in- 
fringer." 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 377, 378; Dec. 
Dig. i 239.» 

For other définitions, see Words and Phrases, vol. 4, p. 3594.] 

5. Patents (§ 176*) — Infbingement — Limitation of Claims — "End to End." 

The expression "end to end," used in a patent claim in describing the 
relative position of rollers, does not necessarlly require that there shall 
be no longitudinal space between the ends of the rollers, nor impose a 
limitation which will enable another to avold infringement by leaviug a 
space between them, v?here it does not change their functlon or mode of 
opération. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §| 250%--252 ; Dec. 
Dig. § 176.*] 

Appeal from the District Court of the United States for the South- 
ern District of California ; Olin Wellborn, Judge. 

Suit in equity by Fred Stebler against the Riverside Heights Orange 
Growers' Association and George D. Parker. Decree for défendants, 
and complainant appeals. Reversed. 

Frederick S. Lyon, of Los Angeles, Cal, for appellant. 
N. A. Acker, of San Francisco, Cal., Wm. M. Hiatt, of Los Angeles, 
Cal., and H. L. Carnahan, of Riverside, Cal., for appellees. 

Before GILBERT, Circuit Judge, and WOLVERTON and DIET- 
RICH, District Judges. 

DIETRICH, District Judge. The appellant, as the owner of reissue 
letters patent No. 12,297, granted to Robert Strain December 27, 1904, 

*For other cases see same topic &i numbeb in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 



736 205 FEDEKAL REPORTER 

brought this suit to enjoin alleged infringement. The invention îs a 
machine for grading or assorting fruit with référence to size, and is 
presently useful chiefly in the orange industry, where, in order to se- 
cure a uniform pack, it is necessary that ail oranges in a box be prac- 
tically of the same size. Assortment by hand is too slow and inaccu- 
rate, and hence the need of a mecbanical device. 

The claims alleged to hâve been infringed are 1 and 10, which are 
as follows : 

Claim 1 : 

"In a fruit grader, in comijinatlon a plurality of independent transversely 
adjustable rotatliig rollers, a iioulnovable grooved guide lying parallel with 
the plane which passes vertically and longitudiually tlirough the center of 
saitl rollers, said rollers and guide forming a fruit ruuway, a rope in the 
groove iu said guide, and means to move said rope." 

Claim 10: 

"In a fruit-grading machine, a runway formed of two parallel members, 
oue of said meuibers consistiug of a séries of end to end rolls, brackets carry- 
ing Ihe rolls, guides for the brackets, and meaus for adjustiug the brackets 
upou the guides, sul)stantially as set forth." 

The défenses are invalidity of the claims, through anticipation of 
the combination thereby called for, and noninfringement. 

The issue can be more clearly and concisely explained by a référence 
to the state of the art when the patent was issued. There was at that 
time in practical use what was commonly known as the California 
grader, based upon a patent (No. 458,422) granted to J. T. Ish, August 
25, 1891. The essential members of this device were (1) a long hor- 
izontal roller, with graduated sections or steps, turned down from a 
large diameter to a smaller one, resembling an inverted télescope ; and 
(2) a fiât endless belt, so adjusted that it was longitudinally parallel 
with the axis of, but a little lovver than, and with a slight latéral in- 
clination from the horizontal toward, the roller. The oranges were 
fed or delivered at a point near the large end of the roller, and by 
the moving belt were carried along, with one side resting upon the 
belt and the other upon the roller, until a point was reached where 
the space between the edge of the belt and the roller section was large 
enough to permit them to fall through into bins or réceptacles pro- 
vided for that purpose. It will be seen that thus the oranges of the 
smallest size were first eliminated, and then those a little larger, and 
so on ; the largest being carried to the largest opening, which, of 
course, was opposite the smallest and last step. Inasmuch as the roller 
rotated upward and outward, the oranges could not be caught and 
squeezed, but were constantly turning dififerent sides to the opening 
between the roller and the belt, through which there was a tendency 
to escape as soon as a point was reached where the aperture was 
larger than the smallest diameter of the orange. Means were employ- 
ed to give the belt rigidity, and not uncommonly a round belt or "rope" 
resting in a groove was used; but thèse were doubtless mechanical 
équivalents, and the variations in this respect are not thought to be of 
importance. 

While efficient beyond any device theretof ore invented and of great 
practical value, in actual use the Ish machine disclosed certain weak- 
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nesses or defects. It was wanting both in adaptability to fluctuating 
grade sizes and adjustability in relation to bin space for the assorted 
fruit. It is obvions that, if the sorting is dépendent upon and controlled 
by the several steps of a single relier, the grade spaces must sustain fîx- 
ed and unalterable relations to each other. While possibly the operator 
might increase or diminish the size of ail the spaces alike by increasing 
or diminishing the distance between the belt and the roUer, he could 
not alter the width at one step without in like manner altering it at ail 
other steps. And necessarily the précise différence in size between the 
several grades could not be left to the option or discrétion of the pack- 
er, but must be predetermined by the manufacturer of the machine, 
for if the step down in the roller is one-half inch or one-fourth of an 
inch, the différence between the sizes of two successive grades must 
likewise be one-half or one-quarter of an inch. One lot may run 
largely to one size, and another lot to a différent size. It follows that 
if the roller in the Ish machine was graduated for nine sizes, and if of 
a given lot of oranges one half were of one such size and one of an- 
other, the corresponding bins would be congested, while other bins 
would receive little, if any, of the fruit. In the opération of packing 
it is nëcessary that the oranges be assorted, not only according to size, 
but also according to quality, and this latter process must be performed 
by hand. They must also be wrapped in paper and placed in boxes. 
Each size being handled separately, one of the problems is to provide 
adéquate bin Space to give access for the requisite numoer employed in 
thèse several opérations. If the bins were of equal capacity, and the 
run happened to be confined to two or three sizes, the number af at- 
tendants having access to such bins might be too small to handle and 
pack the fruit and keep the machine from clogging, while those at- 
tending other bins would hâve little, if anything, to do. If under such 
conditions a part of the dominant grade could be carried forward and 
delivered into other bins, the difficulty might be obviated. Some re- 
lief was secured by elongating the runway, through the use of two or 
more graduated rollers, instead of one; but the expédient was not 
wholly satisfactory, even in solving the problem of bin space, and in 
no wise affected the objectionable fixity of grade relations. 

In this State of the art Strain conceived the invention covered by 
the claims in suit. In effect it may be described as a modification of 
or addition to the Ish machine, by cutting the roller into as many 
pièces as there are steps, and separately mounting them, ail in line 
longitudinally, each being independent and transversely adjustable. 
More accurately, several short rollers of uniform diameter are ar- 
ranged in line, to take the place of the one long graduated roller of 
the Ish machine, and the required grading space in the case of each 
roller is secured by adjusting the roller toward or from the traveling 
belt. It is apparent that with such a construction the rollers may be 
so arranged as to form a true alignment, and the grading aperture thus 
be made of uniform width throughout the entire length of the run- 
way, or they may be so adjusted that the opening bas as many \yidths 
as there are rollers, or for half the distance it may be of one width 
and the other half another width, and so on. As a conséquence, the 
20.5 F.— 47 
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operator may at will adopt such grade sizes as he sees fit, and, subject, 
to certain limitations, may deliver any size into any bin. 

[ 1 ] The invention, we think, was an important and distinct advance 
in the art, and is not anticipated by former patents. Those chiefly re- 
lied upon for this défense are the Ish patent, already referred to, the 
patent to Bailey, granted April 9, 1901 (No. 671,646), and one to 
Hutchins, granted July 14, 1891 (No. 456,092). Enough has already 
been said of the Ish machine to make it apparent that as to it plain- 
tiff's invention was a substantial improvement and not w^ithout patent- 
able novelty. It is not deemed necessary to describe in détail the 
Bailey and Hutchins devices. They are not inf ringed by the plaintifE's 
claims. True, we may pick out one similarity in one of thèse devices, 
and one in another, and still one in another, and, by combining them 
ail, anticipate the inventive idea expressed in the Strain patent, but the 
oombination constituting the invention is not found in any one of 
them. As we had occasion to say in Los Alamitos Sugar Co. v. Car- 
roll, 173 Fed. 280, 97 C. C. A. 446: 

"It Is not sufflclent, to constitute an anticipation, that tlie devices relied 
upon mlght, by a process of modification, reorganization, or combination, be 
made to accompllsli the functlon performed by the device of the patent." 
Western Elec. Co. v. Home Tel. Co. (C. O.) 85 Fed. 649; ToplifE v. TopUff, 
145 TJ. S. 158, 12 Sup. Ct. 825, 36 L. Ed. 658 ; Gunn v. Bridgeport Brass Co. 
(C. C.) 148 I"'ed. 239; Ryan v. Newark Oo. (C. C.) 96 Ped. 100; Slmonds R. 
M. Co. V. Hathorn Mfg. Co. (C. C.) 90 Fed. 201-208; GormuUy & J. Oo. v. 
Stanley Cycle Co. (C. C.) 90 Fed. 279 ; Merrow v. Shoemaker (C. 0.) 59 Fed. 
120. 

[2] Neither the Bailey nor the Hutchins invention seems ever to 
bave gone into practical use; and the Ish grader has been wholly or 
almost wholly, superseded by the plaintifE's machine — a fact to which 
great weight is to be given. Morton v. Llewellyn, 164 Fed. 693, 90 
C. C. A. 514; Wilkins Shoe B. Co. v. Webb (C. C.) 89 Fed. 982; Kre- 
mentz v. Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719, 37 L. Ed. 558; 
Western Elec. Co. v. Chicago Co. (C. C.) 14 Fed. 691 ; Star Brass Co. 
V. Gen. Elec. Co., 111 Fed. 398, 49 C. C. A. '«9; Union Biscuit Co. 
V. Peters, 125 Fed. 601, 60 C. C. A. 337 ; St. Louis Flushing M. Co. 
V. American Co., 156 Fed. 574, 577, 84 C. C. A. 340 ; Robbins v. Due- 
ber Watch Case Co. (C. C.) 71 Fed. 186. It is accordingly held that 
the défense of anticipation is not sustained. 

[3] It remains to consider whether or not the claims in suit are in- 
fringed by the défendants' machine. Apart from the roUer side or 
member of the runway, admittedly their machine (the Pafker patent, 
No. 997,468) is in ail material respects like the Ish and Strain patents. 
It has the same oblique or inclined moving belt for the carriage of 
fruit, and is operated in substantially the same manner. As in the 
Strain invention, the other wall or side of the grading space or aper- 
ture is made up of a short ihdependent roller rotating upward and 
outward to avoid pinching the oranges ; also, like the Strain machine, 
this roller is mounted upon brackets of its own, and is transversèly 
and independently adjustable at the will of the operatoi-; but, unlike 
the Strain machine — and hère is the one and the only substantial dis- 
tinction — thèse rollers are also longitudinally adjustable, and are ac- 
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companied with extensible guide arms to fîll in the spaces between the 
roller units when they are set at a distance from each other, the guide 
arms and the rollers thus constituting one continuous side or wall of 
the runway. There may be other différences in respect to mechanical 
équivalents and détails of construction, but nothing that serves sub- 
stantially to differentiate the two devices. If the charge of infringe- 
ment is not sustained, therefore, it must be because of the longitudinal 
adjustability of the roller units in the défendants' machine, taken to- 
gether with the overlapping or extensible guide arms used therewith. 

Thàt this is a novel aiid patentable improvement is conceded by 
the plaintiff, but he contends that it is only an added élément for an 
additional function, and that therefore it cannot operate as a warrant 
for the appropriation by the défendants of his patented invention ; and 
this contention we think must be sustained. That every essential élé- 
ment of the Strain invention is found in défendants' machine cannot 
be questioned. So far as the sorting or separating of the fruit into 
desired sizes is concerned, precisely the same resuit is reached by the 
use of the same means operating in the same manner. The truth of 
this proposition is strikingly illustrated in appellant's brief by a eut of 
défendants' machine as it appears with the guide arms eliminated and 
the several roller units brought into close proximity. In this form 
there is perfect équivalence, if not absolute identity. It exhibits the 
complète combination called for by the clairas in suit without modifi- 
cation or addition, and the infringement is clear. 

[4] The only question, therefore, is whether the longitudinal ex- 
tensibility of the défendants' device opérâtes to avoid the charge of 
infringement, and this question must be answered in the négative. 
The défendants hâve appropriated the plaintiff s invention, the essence 
of which is the combination with a traveling belt (common to the Ish, 
Strain, and Parker machines) of a séries of independent rotating units 
arranged in longitudinal succession parallel with the belt, each trans- 
versely adjustable. One who appropriâtes another's patented inven- 
tion, even though he may add thereto another élément to perform an 
additional function, is guilty of infringement. Powell v. Leicester 
Mills Co., 108 Fed. 386, 47 C. C. A. 416; Letson v. Alaska Packers' 
Ass'n, 130 Fed. 129, 64 C. C. A. 463 ; American Can Co. v. Hickmott 
Co., 142 Fed. 141, 146, 73 C. C. A. 359; Columbia Wire Co. v. Koko- 
mo Co-, 143 Fed. 116, 74 C. C. A. 310; Comptograph Co. v. Mechan- 
ical Acct. Co., 145 Fed. 331, 337, 76 C. C. A. 205 ; Corrington v. West- 
inghouse Co. (C. C.) 173 Fed. 69, 81 ; Weston Elec. Inst. Co. v. Whit- 
ney Co. (C. C.) 131 Fed. 280; Diamond Match Co. v. Rubv Match 
Co. (C. C.) 127 Fed. 341 ; Benjamin Elec. Co. v. Dale Co., 158 Fed. 617. 
85 C. C. A. 439 ; O'Leary v. Utica & Mohawk Co. (C. C.) 139 Fed. 
330; L. J. Mueller Co. v. Groeschel (C. C.) 166 Fed. 917; Long v. 
Noyé Mfg. Co. (C. C.) 192 Fed. 570. In Cimiotti Unhairing Co. v. 
American Unhairing Mach. Co., 115 Fed. 498, 504, 53 C. C. A. 230, 
236, the Circuit Court of Appeals of the Second Circuit uses the fol- 
lowing language : 

'"The mère fact that tliere is an addition, or tlie mère fact that there is 
an omission, does not enable you to take the substance of the plaintifï's 
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patent. The question is, iiot whether tlie addition Is material, or wliether tlie 
omission is material, but whetlier wiiat has been talsen is the substance of 
the invention." 

True, the plaintiff's rights do not extend beyond the daims in suit, 
and are subject to the Umitations thereof ; but the language of thèse 
claims is not, as argued by the défendants, to receive a narrow, literal 
construction. While the invention is not basic or primary, it is substan- 
tial and important, and is therefore entitled to a fair range of équiva- 
lents. Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. 
S. 405, 28 Sup. Ct. 748, 52 L. Ed. 1122. 

[5] Défendants appear to attach great importance to the phrase 
"end to end," as used in daim 10, as a limitation upon the grant 
expressed in plaintiff's letters patent; but we are unable to yield to 
the construction contended for, which seems to us to be strained and 
unnecessarily strict. Surely by "end to end" the patentée could not 
hâve intended unbroken continuity of roller axes, or perfect contiguity 
of roller ends. Such a structure would in one aspect be wholly in- 
compatible with the idea of independent, transverse adjustability, and, 
in another, mechanically impossible. The necessary adjustment of the 
rollers for any practical work unavoidably breaks the axis continuity 
of the séries, and there must be some degree of longitudinal end sép- 
aration to give room for the mounting or bearing brackets. Who shall 
say, then, to what extent the rollers may be out of line or longitudinal- 
ly separated, and still be "end to end"? Or who shall say how close 
together the rollers in défendants' device may be, and not be "end to 
end"? May the latter be separated by a guide two or four inches in 
length, and still escape this characterization ? The questions serve to 
emphasize the reasonableness, if not the necessity, of construing the 
phrase as the expression only of an intention to include and daim the 
longitudinal arrangement of a séries of rollers, and to differentiate and 
disclaim other combinations, such as, for instance, that in the Hutch- 
ins invention, where the rollers are arranged parallel to each other and 
one above the other. This we believe to be a fair construction of the 
language, and it is therefore adopted. 

For the reasons stated, the decree of the lower court is reversed, 
and the cause remanded, with instructions to grant the relief prayed 
for. 



PAINE V. PAKKHURSÏ. 

(Circuit Court ot Appeals, Sixth Circuit. May 20, 1013.) 

No. 2,28T. 

1. I'aTENTS (§ 105*) — CONTBACT FOR SALE OF PATEXT — DbLIVEKY OF PATENT 

"Patent" — "ïitle Deed." 

A "patent." llke a "title deed," is a Personal chattel, and a contract 
for tlie sale of tlie patent riglit may require tlie delivery of tlie original 
letters patent. 

|Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 272-274; Dec. 
Dig. § 105.* 

I'\ir otlier delinitions, see Words and Phrases, vol. 6, pp. 5228-5231; 
vol. 8, p. 7748.] 

♦For other ca.ses see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 195*1 — Sale — Cosstkuctiox of Coxtract— Agreement to De- 

LIVER ORTGIXAL PaTENT. 

A contract for tlie sale of a patent- retiuired the seller to forward the 
"orislua! patent papers." together with an asslgnment, to a bank for ex- 
amination liy the purcliaser, wlio, if they were found regular, agreed to 
accept tlieni and pay tlie bank tlie agreed piircliase priée. Ilcld, that 
the delivery of the original letlors patent was a material reqnirement of 
the conti'act, and tlieir teiider by the seller a condition précèdent to the 
création of nny obligation on the part of the purchaser to complète the 
purchase. 

|Kd. >V(jte. - For otlier cases, see Patents, Cent. Dig. §§ 272-274; Dec. 
Dig. § 19.5.*] 

Error to the Circuit Court of the United States for the Western 
District of Michigan ; Arthur C. Denison and Clarence W. Sessions, 
Judges. 

Action at law by George H. Paine against J. Reed Parkhurst. Judg- 
ment for défendant, and plaintiff brings error. Affirmed. 

Colin P. Campbell, of Grand Rapids, Mich., for plaintiff in error. 
B. Newton Savidge, of Reed City, j\lich., for défendant in error. 

Before WARRIXGTON and KNAPPEN, Circuit Judges, and BA- 
TER, District Judge. 

SATER, District Judge. The plaintiff prosecutes error to secure 
the reversai of a judgment rendcred against him on a directed verdict. 
The compétent facts material to a décision of the case are as follows: 

The Idéal Light & Fuel Company (hereinafter called the company), 
operating under a license from the owners of patent No. 774,802, en- 
gaged at Reed City, Mich., in the manufacture of a machine for pro- 
ducing gas from gasoline for lighting and heating purposes. By suc- 
cessive assignments the ownership of the patent had become vested in 
one Wachs, of Cincinnati, Ohio, to whom the défendant, who was the ' 
secretary and treasurer of the company, had on différent occasions paid 
the royalty which had accrued under the license. The enterprise prov- 
ing unprofitable, the défendant interested .some of his friends in a 
Project to organize a new corporation and take over and operate the 
company's business. The procurement of capital was dépendent on 
.acquiring ownership of the patent. Savidge, who it is conceded acted 
for the défendant, went to Cincinnati to negotiate for it with the plain- 
tiff. On September 15, 1910, plaintiff gave Savidge an option, where- 
in he agreed to sell and deliver to him, his représentatives or assigns, 
at any time within 15 days from that date, the patent, ail interest in 
licenses granted thereunder, and his 85 shares of the company's stock. 
The original patent papers and the assignment of them, duly executed, 
together with the assignment of ail licenses and the plaintiff's shares 
of stock, were to be forwarded to the First National Bank of Reed 
City (hereinafter called the Michigan bank) for examination by Sav- 
idge, and to be delivered to him upon the payment of $3,142, in addi- 
tion to the sum of $50 paid when the option was given. Upon the 
acceptance by and delivery to Savidge or his assigns of the several 
above-mentioned instruments the plaintiff wa? to discontinue, withoiit 

•For other cases see samc topic & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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costs, a suit then peuding in tlie United States Court for the Western 
District of Michigan, growing eut of the claim of one Bail for 47 
shares of the company's stock, and also to abandon ail claims to hâve 
such stock issued ; Savidge agreeing to procure the consent of the de- 
fendants in such case to its discontinuance without costs against the 
complainant. After the expiration of the option, the défendant, on 
November 2d, telegraphed the plaintifï: 

'•WlU pay tweuty-five liundrpd for property iiaiiicd in foniier option; wire 
answer; seiid pa))ers to baul': liere." 

Plaintiff on the same day answered : 

"Under conditions of option for tlilrty-iive huudred; no less." 

This proposition was accepted, and plaintiff was directed to forward 
ail papers at once, to which the plaintiff assented. On November 5th, 
plaintiff sent through a Cincinnati bank to the Michigan bank, subject 
to Savidge's examination, an assignment of the patent and ail the other 
papers and instruments called for by the contract, excepting the orig- 
inal patent papers, and with them a draft on Savidge for $3,500, with 
the direction to return the draft and papers, if the draft be not paid 
by November 9th. Savidge promptly examined the several papers 
forwarded, but declined to accept them because the original letters pat- 
ent were absent, and directed the défendant to instruct the Michigan 
bank to communicate that fact to the Cincinnati bank. The défendant 
returned the papers to the Michigan bank, reported to it his attorney's 
instruction, and notified it that he would not accept the papers as they 
were. About a month later the défendant, wlio had been absent some 
three weeks, learning that the patent had not been forwarded, and that 
the papers were still held by the bank, directed their return to Cin- 
cinnati. The organization of a new company had then been abandon- 
. ed ; but the Michigan bank had been instructed to pay the draft, in 
case the patent arrived in his absence, with a check which the défend- 
ant had left with it for that purpose. The défendant was not solicitous 
of acquiring the plaintiff's stock, but purchased it because he was re- 
quired to do so to get the patent. At the time Savidge interviewed the 
plaintiff at Cincinnati and obtained the option, he knevv that the plain- 
tiff did not bave the original patent papers, which it now appears had 
been lost. He examined a copy of them and learned that Wachs ovvn- 
ed them, but failed in his effort to see him, on account of his absence 
from the city. There was no discussion at that interview as to their 
whereabouts, nor was there any subséquent inquiry concerning them 
on the part of Savidge, nor did he learn of their loss until about two 
months before the case came to trial. The plaintiff' did not at any time 
endeavor to locate or obtain possession of them. 

Following defendant's refusai to pay the draft, the plaintiff declared 
against him upon the common counts in assumpsit, including the money 
counts and a count for goods sold and delivered. In his bill of partic- 
ulars he gave notice that he claimed the right to recover for the price 
of his stock and the patent. At the conclusion of the évidence the 
defendant's motion ior a directed verdict was sustained on two 
grounds : (a) That the plaintiff's remedy was for breach of contract to 
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purchase; and (b) that the plaintiff in failing to tender the original 
patent papers had not fulfilled the requirements of his contract. There 
are several assignments of error, but the question of prime importance 
is : Did the contract between the parties require the delivery of such 
papers? 

The plaintiff's insistence is that the language of his telegram of No- 
vember 5th to Savidge merely referred to the condition contained in 
the option relating to the dismissal of the suit then pending in the féd- 
éral court and not to the provision that the original patent papers 
(original letters patent) and the assignment of them should be forward- 
e_d to the Michigan bank for examination and delivery. This conten- 
tion is unsound. Savidge's ofïer by telegram was for the whole of the 
property named in the option, with the direction that if it be accepted 
the papers should be sent to the Michigan bank. The same property 
was in contemplation wrhen plaintif! submitted his counter proposition 
to sell for $3,500 under the condition of the option. That the patent 
and not the shares of stock in an unsuccessf ul corporation was the val- 
uable part of the property under considération was an apparent fact 
known to both parties. The acquisition of its full ownership was the 
moving cause of the purchase. 

[ 1 ] In view of the fact that a record of the patent is preserved in 
the Patent Office, and that ail its assignments are there recorded, the 
possession of the original letters may be comparatively unimportant; 
nevertheless, they are not valueless, but of intrinsic and substantial 
worth. The procurement of a copy of them would be attended with 
some inconvenience and expense. They are, like a title deed, a per- 
sonal chattel. They are the évidence of their owner's exclusive right 
to the use of the invention and create a property interest in such in- 
vention. Marsh v. Nichols, Shepard & Co., 128 U. S. 605, 612, 9 Sup. 
Ct. 168, 32 L. Ed. 538. The rule is well settled that the person to 
whom title deeds belong may, on account of their value, maintain an 
action for their recovery (Wilson v. Rybolt, 17 Ind. 391, 79 Am. Dec. 
486 ; Warvelle on Vendors, § 51 ; Snoddy v. Finch, 9 Rich. Eq. [S. C] 
355, 70 Am. Dec. 216) ; and the owner of a patent may doubtless avail 
himself of the same rule to obtain possession of the original patent pa- 
pers. [Z] The parties had a right to enter into an agreement for the 
transf er of the patent to be accompanied by the original letters ; their 
deUvery was made a condition précèdent to the consummation of the 
sale. Their various assignments whereby the title became vested in 
Wachs were recorded, but it was not shown that any of them were 
acknowledged ; if they were not, such assignments did not afîord 
prima facie évidence of their exécution. Section 4898, Rev. St. (U. 
S. Comp. St. 1901, p. 3387); Walker on Patents, § 495. Possession 
of the letters patent would, however, hâve aflforded évidence as to 
whether they were properly executed by the proper officers or not, and, 
if properly executed, positive proof of their existence and prima facie 
évidence of the validity of the patent. Robinson on Patents, § 1016. 
The title to the patent being material, their présence among the papers 
forwarded, considered in connection with former payments of royalty 
to Wachs and the assignments of the patent, whether acknowledged or 
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not, under which he claimed title, would hâve created a forceful pre- 
sumption of his ownership, and woiild hâve been an assurance, not 
only of his title, but more especially that Wachs had not assigned the 
patent within three months next preceding the transfer in question; 
for had it been assigned within that time to another person, such per- 
son as assignée would presumably hâve received such letters. 

The plaintiiï's counter proposition contains no suggestion of a pur- 
pose to exclude f rom the property enumerated in the option an item so 
important, or any other item. The défendant accepted the proposition 
thus made, with instructions to f orward at once ail of the papers that 
were to be delivered. That they were in fact, in so far as sent, for- 
warded, with draft attached, to the Michigan bank, is substantial proof 
that the plaintifï understood they were to be sent there. The plaintifif 
manifestly did under his contract precisely what he would bave donc 
under the option had it been accepted, for he bas consistently main- 
tained that the loss of the letters absolved him from either tendering 
or delivering them. The conduct of the parties shows that they under- 
stood that the only changes made by the telegrams in the terms of the 
option were in the purchase priée and the time of performance, and 
the trial judge rightly held that the language of the plaintiiï's telegram, 
"Under conditions of option for thirty-five hundred," meant under the 
terms of the option as modified in the two respects above mentioned. 
Whether or not the provision of the contract for the delivery of the 
original letters patent was impossible of performance at the time the 
contract was made is immaterial; for if it were so, its impossibility, 
although known to the plaintiiï, was not known to défendant, and it 
must, therefore, be held that the plaintiff intended to make himself ab- 
solutely liable. 9 Cyc. 627. He stipulated with particularity that he 
would sell and f orward such letters for acceptance and delivery. If 
a subséquent impossibility of performance might hâve been foreseen 
by him, he was, nevertheless, not excused from the fulfillment of his 
promise, because he chose to bind himself absolutely. 9 Cyc. 627; 
Page on Contracts, § 1375 ; Jennings v. Lyons, 39 Wis. 553, 20 Am. 
Rep. 57. It was compétent for him to contract to sell the patent, al- 
though he neither had the possession of nor the légal or équitable title 
to it. There was no légal necessity that he should be able to deliver 
it at the time he entered into the contract, for he might hâve subse- 
quently acquired the control and possession of it before its delivery 
was required. If, when the time for perform.ance came, he had ob- 
tained possession of it, and also the assignment of it by its lawful 
owner, and had made proper tender, he would bave fulfilled his obli- 
gation. Rutland v. Brister, 53 Miss. 683, 686 ; 29 Am. & Eng. Ency. 
Eaw, 667; 1 Parsons on Contracts (5th Ed.) 556. His failure to clo 
so put him in def ault, with ail its attendant conséquences. 39 Cyc. 
1544. 

In orderi to recover the purchase price, it was an essential part of 
his case to prove that the patent sold was tendered. By the terms 
of the ; contract concurrent acts were to be performed — the delivery of 
the property by the plaintifï and the payment of the price by the de- 
fendant— and as the plaintiff failed and refused to perfùrm, the de- 
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fendant could properly treat the contract as abandoned and justify 
rescission under it. Stahelin v. Sowle, 87 Mich. 124, 49 N. W. 529; 
Ortmann v. Fletcher, 117 Mich. 501, 504. 76 N. W. 63; McCall v. 
Jacotjson, 139 Mich. 455, 456, 102 N. W. 969; Smith v. Pickands, 148 
Mich. 558, 560, 112 N. W. 122. 

The conclusion reached renders unnecessary the considération of 
other questions discussed by counsel. 

The judgment of the court below is affirmed. 



DANIEL GREEN FELT SHOE CO. T. DOLG)': VILLE FELÏ SHOE CO. 
(District Court, N. D. New Yorli. June 11, 1913.) 

1. Patents (§ 328*) — Validity and Infrisgement — Process of Making Felt 

SUOES. 

Tlie Greeii patent, No. 894,733, for a shoe and process of making the 
sanie, wliicli relates to felt shoes, was not antlcipated, and discloses pat- 
entable invention of quite liigh order ; also held valid against tlie dé- 
fense of prior public use and Infringed. 

2. Patents (§ 77*) — Infringement of Process Patent — Evidence. 

Identity of i)roduct is soliie évidence of identity of the process of manu- 
tacturing. 

\y.(\. Note. — For other cases, see Patents, Dec. Dig. § 77.*] 

3. Patents (§ 76*) — Validity — Prior Public Use — "On Sale." 

Tlie advertising of an article more than two years before application 
for a patent therefor does not in itself estal)lish that the article was on 
sale, so as to defeat the patent, wliere there were no actual sales until 
witliln the two .years. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. U 92, 98 ; Dec. Dig. 
§ 76.*] 

4. Patents (§ 78*) — Validity — Prior Public Use. 

Wliile an inventer is experinienting to complète and perfect liis prod- 
uct, tlie utillty of which can be determined only by use of the thlng by 
otliers he may sell the things made, but he must not sell the completed 
and perfected invention more than two years before his application for 
a patent therefor. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 99, 100; Dec. 
Dig. § 78.*] 

5. I'atents (§ SI*) — Validity — Prior Use — Sufficiency of Evidence. 

To e.stablish prior public use or sale to defeat a patent, the évidence 
sliould be clear, satisfactory, and convlncing, and niere meuiory of a wit- 
ness after the lapse of several years as to time or the identity or slnii- 
larity of articles is not sutticient. 

|Kd. Note. — For other cases, see Patents, Cent. Dig. § 104; Dec. Dig. 
g 81.*] 

In Equity. Suit by the Daniel Green Felt Shoe Company against 
the Dolgeville Felt Shoe Company. On final hearing. Decree for 
complainant. 

Edmonds & Peck, of New York City (Philip C. Peck, of New York 
City, of counsel), for complainant. 

Henry Schreiter, of New York City, for défendant. 

•For other cases see same topic & § number in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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RAY, District Judge. [1] The patent in suit, applied for July 1, 
1907, and issued July 28, 1908, No. 894,733, for "shoe and process 
of making the same," has 11 claims, 10 of which are in issue hère. 
Thèse may be divided into three groups, of which claims 1 and 6 f orm 
the first group, claims 2, 3, 4, and 5, form the second group, and claims 
8, 9, and 10 form the third group. 

The claims of group 1 read as follows: 

"1. The process of iiuiiiiifacturing shoes whieh consists iu securlug or at- 
taching an upper of hlghly shriukable raaterial to a sole of a relatively less 
shriukable inaterial, dampeuing or wettlng the upper, jilacing the shoe upon 
a form, and perniittiug the upper to slirink whereby the upper is shrunk to 
form and the sole Is stretched. * * * 

"6. ïhe process of nianufacturlng shoes whicli consists in securiug an upper 
of hlghly shi-inkable niaterial to an outer sole of relatively less shrinkable 
materia!, both belug wroug side out, pluciug a paddiug or fiUing on said outer 
sole, turning the shoe right side out, dampening or wetting the upper, placing 
the shoe upon a last, and permitting the upper to shrink whereby the upper 
is shrunk to form and the sole is stretched." 

The claims of group 2 read as follows : 

■'2. The process of nianufacturlng shoes whicli consists In foruilng a shoe 
with a padded sole, dampening a part of the shoe and shrlnking tlie same 
upon a hoUow bottomed last, the shrlnking causing the shoe to conform to 
the shape of the last and the padded part of the slioe to Project upward Into 
the hollow last. 

"3. The process of manufacturlng shoes which consists in securing a sliriuk- 
able upper to a padded sole, dampening the shrinkable upper, and shrlnk- 
ing the same upon a hollow bottomed last the shrlnking causing the shrink- 
able upper to conform to the shape of the last and the padded part of the 
sole to Project upward into the hollow of the last. 

"4. The process of nianufacturlng shoes which consists in securing a shrink- 
able upiier to an outer sole, inserting a filllng or iiadding in said sole, damp- 
ening the shrinkable upper, and shrlnking the same upon a hollow bottomed 
last the shrlnking causing the shrinkable upper to conform to the shape of 
the last and the padded part of the sole to project upward into the hollow 
of the last. 

"5. The process of nianufacturlng shoes which consists in securing a shrink- 
able upper to an outer sole, Inserting a filllng or paddiug in said sole, se- 
curing an luner sole over said paddlng, dampening the upper, and shrlnking 
the same upon a hollow bottomed last the shrlnking causing the shrinkable 
upper to conform to the shape of the last and the padded part of the sole 
to Project upward Into the hollow of the last." 

The claims of group 3 read as follows: 

*'S. The process of manufacturing shoes which consists lu securing a shriuk- 
able upper to an outer sole, both being wrong side out. placing a pad on said 
outer sole, securiug au iiiner sole over said pad, turning the shoe right side 
out, and shrinking the same upon a hollow bottomed last tliereby causing the 
upper to conform to the shape of the last and the soft flUing and Inner sole 
to Project upward Into the hollow of the last. 

"9. The process of umiiufacturiug shoes wlilch consists in securing a shrink- 
able upper to an outer sole, both being wrong side out, insei'ting a lieel pad 
in a heel seat, placing a pad on the sole, securiug au liiner sole over said 
pad, turning the shoe right side out, and shrinking the same upon a hollow 
bottomed last tliereby causing tlie upper to conform to the shape of the last 
and the soft fllling and inner sole to Project upward into the hollow of the 
last. 

"10. The process of manufacturing shoes which consists In attaching a 
welt to the heel part of an outer sole, thus forniiug a heel seat, attaching said 
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sole and said welt to a shrinkable upper, both being wrong side ont, placing 
a heel pad in sald heel seat, plaelng a pad over said outer sole, turning the 
shoe rlght side out, and shrinking the same upon a hoUow bottonaed last 
thereby causing the upper to conform to the shape of the last and the soft 
filling aud inner sole to Project upward Into the hollow of the last." 

Claim 11 is for the product. The others are for the process. 

The éléments or steps of claim 1 are (1) attaching an upper of high- 
ly shrinkable material to a sole of a relatively less shrinkable material ; 
(2) dampening or wetting the upper; (3) placing the shoe upon a 
form and permitting the upper to shrink; (4) whereby the upper is 
shrunk to form and the sole is stretched. 

Claim 6 (1) secures the upper to "an outer sole," both being wrong 
side out ; (2) a padding or filling is placed on said outer sole ; (3) the 
shoe is turned right side out ; (4) dampen or wet the upper ; (5) place 
the shoe upon a last and permit the upper to shrink, whereby (6) the 
upper is shrunk to form and the sole is stretched. 

Group 2. 

The éléments or steps of claim 2 are (1) forming a shoe with a pad- 
ded sole ; (2) dampening a part of the shoe and shrinking the same 
upon a hollow bottomed last; (3) the shrinking causing the shoe to 
conform to the shape of the last; and (4) the shrinking causing the 
padded part of the sole to project upward into the hollow last. 

Claim 3 spécifies a shrinkable upper, a padded sole, and provides for 
wetting the shrinkable upper and shrinking same on a hollow bottom- 
ed last, whereby the shrinkable upper conforms to the shape of the 
last and the padded part of the sole is made to project upward into 
the hollow part of the last. 

Claim 4 is substantially the same as 3, except it secures a shrink- 
able upper to "an outer sole." 

Claim 5 has a shrinkable upper secured to an outer sole, whereupon 
a filling or padding is inserted in the sole and an inner sole is placed 
over the padding. The upper is then dampened and the whole shrunk 
upon a hollow bottomed last, and the padded part is madé to project 
into the hollow part of the last. 

Group 3. 

Clàim 8 secures a shrinkable upper to an outer sole, both being 
wrong side out, places a pad on the outer sole, secures, an inner sole 
over the pad, turns the shoe right side out, when the whole is shrunk 
upon a hollow bottomed last, the same results as before following. 

Claim 9 adds a heel to claim 8. Claim 10 calls for the following 
process : (1) Attach a welt to the heel part of an outer sole, forming 
a heel seat; (2) attach said sole and welt to a shrinkable upper, both 
wrong side out ; (3) place a heel pad in said heel seat ; (4) place a pad 
over the outer sole; (5) turn the shoe right side out; (6) shrink the 
same on a hollow bottomed last, obtaining the results above mentioned. 

Claim 1 1 for the product calls for two things : (1) A shoe compris- 
ing a shrunk upper of highly shrinkable material ; and (2) a stretched 
sole of relatively less shrinkable material. 
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The défendant dénies the validity of the patent in suit, and aiso dé- 
nies infringement. It allèges noninvention, anticipation, prior use, 
and abandonment. Prior use and sale b}' the complainant more than 
two years before the date of the filing of Green's application is strong- 
ly urged. The défendant has also introducecl somc 26 letters patent 
clainied to show anticipation. 

The défendant admits making and selling slippers like Complain- 
ant's Exhibit No. 4. 

Patentable Invention. 

The spécifications state: 

"Tbis invention relûtes to an iniprovenient in felt slioes and more particu- 
iarly to that class oi: slioe vvhich Is provided with a coniparatively tliin outer 
sole and with a cusliioned insole, and the object of niy invention Is to pro- 
vide a shoe of this cliaraeter wliich niay be uiolded to pertect shape and 
which will at the same tiiue provide a soft or cusliioned Insole wliicU will 
luake the shoe exeeedingly comfortable in wear. 

"My object is preferably acconiplislied by forming the shoe wrong side ont 
and after it is turned placing it in a thoroughly wet condition ou a hollow 
liottomed last and causing the felt npper to slirink in drying thus giving it 
an absolutely perfect shape and at the sanie tiuie compelling tlie soft insole 
to Project upward, and forniing a soft cushion for the foot. 

"My invention therefore coiisists in a shoe having the characteristics .iust 
set forth and in tlie metliod of niaUing tlie slioe, the invention being lierein- 
after more particularly described and theii definitely set forth by clalms at 
the end hereof." 

Assuming no prior art, I think invention is clearly shown. It was 
net common knowledge, and would not, I think, hâve occurred to the 
ordinary shoemaker skilled in the art that he might make a felt shoe 
of this perfect shape in the manner described. It required thought, 
study, and expérimentation, and there was involved, I think, mental 
conception of quite a high order. The process may be described as 
follows: (1) The sole is eut and molded with a heel seat which seat 
may or may not be intégral with the sole. (2) In case the heel 
seat is not intégral with the sole a crescent shaped welt is eut 
and stitched to the heel proper. (3) The upper is, of course, eut out 
in proper form. (4) A thin felt filler is attached to the inner surface 
of the sole and heel. (5) The sole and heel seat are now stitched to 
the upper. (6) The heel seat is then pressed downward so the heel 
seat will Project into the shoe and so forming an aperture to receive 
wadding which is to form the spring heel. (7) Preferably this wad- 
ding is of felt cemented in place. (8) There is placed over the entire 
exposed portion of this filler a carded wool pad, and then (9) a felt 
inside is stitched to the edge of the upper so as to cover the pad and 
heel. The inside is substantially flat at this stage as the heel has been 
pressed downwardly. (10) This shoe thus formed wrong side out is 
now turned right side out. (II) The upper alone is now thoroughly 
wet or dampened. (12) The last with hollow bottom or form is now 
inserted, and the shoe allowed to dry. (13) In the process of drying 
the upper shrinks to the last and is shaped. It also draws, as it 
shrinks, on the sole and stretches it tant and flat, and this, of course, 
forces the wool pad up into the hollow part of the last forming a soft 
and easy cushion for the foot. 
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File Wrapper. 

The file wrapper of the patent in suit shows that the application was 
carefully considered, that some changes vvere made, and that some of 
the claims were to some extent, at least, narrowed. However, claims 
8, 9, and 10 (original claims 9, 10 and 11) were allowed in their orig- 
inal form. After some amendment claims 2, 3, 4, and 5 were allowed. 
In claim 2 the words now found there "forming a shoe with a padded 
sole" and the words "padded part" were inserted by amendment and 
the word "inner" before "sole to project" was stricken out. Claim 1 
was twice rewritten. In its original form it read: 

"Tlie proeess of maniifacturing slioes which coiiKists in dampeninfi or wet- 
tiug the upper of a complète shoe and in shrinlving the saine by drying it, 
whereby the upper is properly molded or formed." 

It was rejected as not supporting the whereby clause, and because 
it was obvious that mère shrinking is insufficient to properly form or 
mold the shoe, a form of some kind being necessary, and it was re- 
jected also on patent to Hawley, No. 258,916, of June 6, 1882. That 
patent is for an apparatus for lasting and treeing wool felt, among 
other things, into the form of a boot with or without leg of course. 
It says that "lasting and felting" consists in first softening and pre- 
paring the felted fabric to yield and take shape by steaming it, and, 
when so prepared, by forcing into it a block of wood of one or more 
pièces which will give the proper dimensions and form to the foot, 
and then by forcing into it another block or blocks which will give the 
proper form and dimensions to the leg. The felt is then thoroughly 
dried with the last and tree in it, and the boot will permanently retain 
the dimensions and form so given it. In claim 1 of the patent in suit 
we hâve more than this for the upper must be much more shrinkable 
than the sole, the upper only dampened, and the upper shrunk by dry- 
ing on such a shaped form or last that the sole is stretched when the 
upper is shrunk, and the wool pad forced up so as to form the cushion 
for the foot. 

Prior Art. 

The examiner also cited Larrabee, No. 411,454, of Septembér 24, 
1889, and Waite, No. 250,114, of November 29, 1881, and Wiley, No. 
540,527, of June 4, 1895, when rejecting other of the original claims. 
,1 do not find Larrabee, No. 411,454, in the record. Waite No. 250,114 
is for a "removable lining for boots and shoes." This patent covered 
a sort of felt slipper made on a last by placing the upper thereon in a 
moist or wet condition, drawing it tight, and fastening the edges to 
the under edges or sole of the last. A sole of felt, also wet, was then 
applied to the sole, and sewed to the upper. When dry, a slit was eut 
in the upper to allow of removing the last, and this slit permitted the 
insertion and withdrawal of the foot of the wearer. Thèse patents 
show that it was old to form a felt boot or shoe on a last by wetting 
and allowing same to dry on the form. Wiley, No. 540,527, is a patent 
for "scie for slippers or light shoes." I find nothing in this patent at 
ail material to this controversy except it shows a sole of leather or 
similar suitable flexible material permitting the outer edges to be up- 
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turned, then a stifïenîng sole such as paper board, and then an insole 
of lamb's wool with the edge reinforced by tape, and then the upper 
usually of some woven or knit fabric. It shows simply that an insole 
of lamb's wool was old. 

The défendant claims that the process of the patent in suit is very 
similar to that described in the patent to Adam Reed for shoe, No. 
544,748, of August 20, 1895. There is more or less similarity of pro- 
cess in ail shoemaking, but that of Reed is widely différent from the 
patent in suit. It suggests nothing unless it be the "soft felt of lamb's 
wool." 

So far as I can find in this record, Green did something that had 
not been done before, and in a new and novel way. It is immaterial 
that he used things not new in this art. The question is, Has he used 
them in a new and a novel way so as to build a shoe by a new process 
producing some useful thing thereby? I think this must be answered 
in the affirmative. Hollow bottomed lasts had been used before in this 
art unquestionably, but not for the purpose Green used them, and not 
to attain the resuit he attained. By first combining his upper and his 
thin leather outer sole and his padded insole attached thereto, and 
using the material he does, and then turning and inserting the last, 
wetting the upper and then drying it on this hollow bottomed last, he 
not only gives perfect form to the upper, but stretches the outer sole 
out flat, making an easy and désirable tread, but he at the same tinie 
forces the padded insole up into the hollow of the last, and gives 
proper and désirable shape to it. I cannot find that hollow bottomed 
lasts had been used in the felt shoe industry prior to Green in any 
lèvent for this purpose. 

Dunham in his reissue patent. No. 1,363, of December 16, 1862, 
mentions a concave bottomed last, but his object in using it was to 
j facilitate sewing as is clearly expressed and stated, viz. : 

"The nature of my invention or improvements consists as follows, viz.: 
Of a comtination of a curved liook-needle and the last as made with a con- 
cave bottom, in order tliat the needle may worls through the upper leather 
and the sole at or near their adjacent edges ; • * * also, in the combina- 
tion of the curved and hooked needle with the last constructed with a con- 
cave bottom and with a chamfer, or with équivalents, so as to form a ridge 
on the last, as hereinafter described. * * * The said sole and upper 
leather are to be arranged on a last J whose bottom Is to be concave instead 
of being made convex, as in ordinary lasts, this form being necessary in order 
to enable the needle and awl to operate in a proper œanner with respect to 
the edge of the sole and the upper. Xhls concavity of the bottom extends 
longitudinally, as well as transversely, through the last. There is al^o an- 
other peculiarity in the construction of the said last — that is to say, the last 
entirely around the edge of the sole is chamfered or formed with a chamfer, 
as seen at c» in Fig. 3, and also in Fig. 10, which is a view of the sole of the 
last. This chamfer with the concavity of the bottom, forms a ridge which 
imparts to the leather sole along or near its edge a bend which Is highly 
favorable for the réception of the needle and the awl. This formation of 
the last with a hollow or concavity, and with the chamfer outside thereof, 
so as to form the ridge within or inside of the outer boundary of the last- 
bottom, iS; a feature of importance to the correct opération of the needle 
and awl." , 

The Mills patent. No. 123,835, and the Day patent, No. 291,991, 
show hollow bottomed lasts, and Day claims such a last, but thèse 
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were not made or used for the purpose Green uses his in his process, 
to wit, stretching the sole of the shoe flat, and pressing the wool and 
insole up into the concavity to form a cushion. Mills says : 

"In the third place, it consists in the construction of the sole of the last 
of concave form throughout its whole area inside of the above-descrlbed pro- 
jection, for the purpose of taking up the excess of the length of the sole 
over that of the last, and to bring the middle portion of the sole ont of the 
way of the awl and needle in stltching, and also to facilitate the turning of 
the shoe in its removal from the last. * * * I concave the face g of the 
sole of the last over the whole surface inside of the projection /, whereby 
the excess of leather in the length of the sole F over that of the last is 
takeu up, and the middle portion of the sole is brought down out of the way 
of the awl and needle. Thls form of the face g, by which the sole is brought 
Inward, in conjunction witli the clasping-llp d of the baiid D, allows the shoe 
to be turned, in its removal from the last, after the withdrawal of the bloek 
A' from the shoe, the lower and this part A then acting as a strlpper, and the 
lip d holding the shoe in position tliereon in advance of the turning, and thus 
jireventing the klnklug of the upper, which often occurs in the old mode ol: 
turning the shoe after it is taken from the last." 

Day says: 

"The depth of the recess E in the bottom surface of the shank is greater 
than in the bail and toe portions, but in ail portions it inclines or bevels 
from the inner edge, g, of the rib D, toward the central portion of the bot- 
tom surface. (See Fig. 4 more particularly.) This recesslng of the bottom 
surface of the last for the whole width and length, and of an increased 
depth In the shank, the better disposes of the turned-back channeling lip or 
llap F of the channeled inner sole G, in using the last for lasting a boot or 
shoe having an inner sole channeled, and consequently the métal rlb D, of 
the last ean be the better seated upou and against the chanuel of the Inner 
Kole, which by turning back the lip or flap thereof is uncovered for such pur- 
pose." 

The mode of making shoes described in thèse patents and the form 
of the last in most respects and of the concave bottom, and especially 
the use made of it, were différent from the patent in suit. It is not a 
broad invention, but still a conception beyond ordinary skill is dis- 
closed, and moreover the évidence discloses great popularity and 
marked commercial success. I think it was new and novel to make this 
shoe complète before lasting and putting in form, and then turning 
right side out, and completing the form and shape by wetting and al- 
lowing same to dry on the last, whereby the upper was put in perma- 
nent form, the sole stretched and put in proper shape, and the wool 
cushioned insole brought up into suitable and proper position. There 
is also novelty in stretching the sole in the way it is done. It is uncon- 
tradicted that this improved on the slipper made on the straight bot- 
tomed last and made an easier and a more popular shoe as well as a 
great commercial success. 

Does Défendant Infringe? 

[2] Identity of product is some évidence of identity of the process 
of manufacturing. The witness Ortlieb, a former employé of défend- 
ant, describes the process employed by the défendant company. He 
says : 

"Q.9. Were you familiar with such felt shces as are sbovi-n in Complain- 
aut's Exhibits Nos. 4 and 5, which I now show you? A. Yes. 
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"Q.IO. Whlle you were with the Dolgeville Company, did you know how 
such shoes were uiade by that conipany such as are sliown in thèse two Ex- 
hibits No:^. 4 and 5? A. Yes. 

"Q.ll. I hand you Complainant's Exhibit No. 5, tbe eut np slipper, and 
will ask you to describe tlie varions steps used by the Dolgeville Company 
in the construction of such slipperV A. The brown felt upjier was eut and 
seamed together behlnd, and a brown pièce of felt was seamed up to the 
upper, and a black felt sole and leatber sole were ceniented togetlier, and tlie 
leather sole and felt sole wei'e sewed on to the upper, and tlien there is a 
white spring heel ceniented on to tlie npiier, and tlien there is a white pad- 
ding laid on the blaciv felt sole of the shoe, and theu there is a brown sock 
linlng with a label on it sewed on by hand on the slioe ; then the shoe was 
wet and turned riglit side out and the hollow bottoni iast put In ; then thp 
white padding was placed to the hollow bottom Iast, the sole was stretcbed to 
the shape of the Iast, the upper would be shrunk to the shape of the Iast ; 
then, after shoe dried eiglit or ten hours, we pulled them off the Iast and 
then ready for market. 

"Q.12. When was the felt shoe shown in Exhibit 5 turned froni the wrong 
side out to the right side out position? A. After the shoe was ail sewed to- 
gether and the padding ail in and sock llning. 

"Q.13. Will you tell me again jnst how tlie spring heel pad was inserted in 
the slipper by the Dolgeville Company such as is shown in this exhibit? A. 
The white spring heel is cemented in. 

"Q.14. Cemented into what? A. It is placed in the pocket in the welt. 

"Q.15. And cemented into what? A. Into the shoe. 

"Q.16. Into what ])art of the shoe is it cemented into? A. Back part. 

"Q.17. When did tbe Dolgeville P'elt Shoe Company make shoes or slippers 
such as you hâve described to me? A. Ahout three years ago. 

"Q.18. And did they continue to make such shoes np to the finie you left 
their employaient? A. Yes." 

The évidence with the shoe of défendant itself, is quite persuasive 
and convincing évidence of infringement. 

Anticipation. 

I find no substantial évidence of anticipation. I hâve carefully read 
ail the patents in évidence and ail the évidence bearing thereon. The 
witness Freygang did not seem to understand the prior art for in 
some cases he expressly contradicted the patents themselves. 

Prior Use and Sale. 

[3] The patent in suit was applied for July 1, 1907, and going back 
two years to July 1, 1905, we bave no sample or samples of this shoe 
made or made and sold prior to that time. There was some advertis- 
ing done. This is an offer to sell, a bid for customers, but is not a 
sale. National Co. v. American Co., 178 Fed. 83, 101 C. C. A. 569 
(C. C. A. 2d Circuit); McCreery v. Mass. Fan Co., 195 Fed. 502, 15 
C. C. A. 408 (C. C. A. Ist Circuit); Norfolk & Western Ey. Co. v. 
Sims, 191 U. S. 441, 447, 24 Sup. Ct. 151, 48 L. Ed. 254. 

It is undoubtedly true that the making of this shoe was experiment- 
ed with for a considérable length of time, and that the proper process 
of manufacture was in an expérimental stage for some time. In ail 
l^robability some expérimental shoes were made during this time. 
Probably there came a time when having made a successful shoe, as 
the patentée believed, he made up his mind to place them on the market 
for sale, and they were advertised as matter of course, and very likely 
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samples were shown. Many hundreds or thousands of pairs may 
hâve been actually made prior to July 1, 1905, with intent to sell, but 
ail this would not establish prior public use or prior sale or prior public 
use and sale. See cases cited. 

Use must be a public use, and not merely expérimental. Sale must 
be for the purpose of parting with title to another, and title must be 
parted with. One well proved instance of prior public use or sale is 
as good as one hundred. The question hère is, Has this défendant sus- 
tained the burden of proving beyond reasonable doubt prior public use 
and sale or either by others? Defendant's witness, Spoar, says that 
usually orders are taken say in January or February for shipment 
say in September or October. It is not strange, then, that Green was 
advertising this slipper in February and March for actual sale and de- 
livery after July 1, 1905. 

The défendant claims that more than two years prior to the applica- 
tion by Green for the patent in suit both Green, or the company, and 
défendant, or its predecessor, were engaged in making and selling this 
slipper or shoe made substantially in accordance with the process of 
the patent, and that, in fact, complainant's patent was obtained to d«- 
stroy or prevent or limit compétition in business beween the two, and, 
of course, shut out others from compétition. 

As early as December, 1904, an advertisement was prepared for or 
authorized by the Daniel Green Felt Company and inserted in the Feb- 
ruary, 1905, number of Harper's Monthly Magazine, the February, 
1905, number of McClure's Magazine, the March number, 1905, of 
Century Magazine, and March, 1905, number of McClure's Magazine. 
It reads as follows : 

COJNIFY SLIPPER, Liglitest, Easlest, Wonien's .$1.00 
Co.-,iest Maae. Meu's — $1.25 

Dellvered. 
Illustration Made of pure wool felt, kld soles 

Ko. 457. with one inch of carded wool 

lietween felt inner sole and 

felt and kid outer soles, Illustration 

making a perfeet eushion tread- 
ideal for the bedroom. Weight 
2 ounces. 
Colors: Navy, Blue, Drab, 
Brown aud Red. 
SpikI for CATALOGUE Xo. 25, showins; ninnv new styles. 
DANIEL GREEN FELÏ SHOE CO., 119 West 23d St., New York. 

It contains a picture of a slipper with sole of différent material from 
the upper, and an illustration of the construction showing "upper felt," 
"felt insole," "carded wool" "felt," and "leather," proceeding from top 
to bottom. This shows complainant's construction to an extent be- 
yond ail manner of doubt, but not the process. Mr. James A. Green, 
complainant's superintendent, formerly assistant superintendent, from 
1902, describes the process of making the "Comfy" slipper or shoe, 
for which a trade-mark "Comfy" was obtained, as follows : 

"Q.ll. Win you kindly lllustrate by spécimen samples the varions steps 
used by the Daniel Green Felt Shoe Company in the manufacture of sllppers 
Jlke Complainant's Exhibit No. 0, througliout the process oï construction V A, 
205 F.— 48 
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I will. The 'Comfy' slipper Is made by the Daniel Green Felt Shoe Company 
iinder letters patent 894,TS3 and Is as follows: The felt upper is flrst eut and 
then seamed up the back, after which a felt welt or wedge is stitched around 
the heel seat or back part of the slipper, as shown by this exhibit. Next, a 
felt sole and leather sole are ceinented together and then sewed onto the 
felt wedge and upper, as shown in this exhibit, the upper and the sole being 
wrong side ont; next, a felt sprlng heel is cemented to the felt sole at the 
heel of the slipper as shown in this exhibit ; next a felt or carded wool pad- 
ding is placed upon the felt sole and covered by a felt insole or sock lining ; 
this felt or sock lining is attached to the upper by stitches around the edge, 
as shown in this exhibit; the several parts of the shoe are now assembled 
-iind i)roperly attached to each other ; the upper is then wetted, and the slipper 
is turned right side out and a hollow bottoni last inserted; the slipper is then 
allowed to stand for eight hours or more to allow the felt to dry out and 
sln-lnk to the shape of the last, which process causes the leather sole t(i 
Klightly stretch, making the bottom of the shoe flat and causing the felt pad- 
ding and inner sole or sock lining to be forced up into the hollow bottom of 
the last ; the shoe now being thoroughly dry the hollow bottoni last is wlth- 
drawn and tUe 'Comfy' shoe is complète and ready for the market as showu 
în Exhibit Xo. 6." 

He also testifies: 

"Q.12. When did the Daniel Green Felt Shoe Company begin the manufac- 
ture and sale of slippers like that shown in Complaiuant's Bîxhibit No. 6? 
A. In the year 1907. 

"Q.13. What tlme in the year 1907 as near as you eau reniember? A. As 
near as I eau reniember it was in the sumiiier about the time we applied for a 
patent." 

And again: 

"Q.4. When did the Daniel Green Felt Shoe Company begin the manufac- 
ture and sale of the padded sole slippers made aecording to the Green patent 
hère in suif, having the spring heel covered with a leather welt, and for how 
long was this contiuuedV A. We cunimenced making padded sole slippers with 
a leather welt in 1906, and contiuued making them this way through the year 
1907." 

This testimony is either true or f aise, as the witness knew the fact. 

The witness William R. Green, testified as follows as to the defects 
following the use of the nonhoUowed last, or "straight bottom" last, 
and what was done, and when to remedy the defects which was accom- 
plished by substituting a hollow bottom last made for the purpose : 

"Q.ll. What do you mean by a 'straight bottflin' ou such last? A. I mean 
a last that is not hoUowed out on the bottom. 

"Q.12. By usiug such 'sti'aight bottom' last in lasting the padded sole slip- 
pers before you got the hollow bottom last, what results were obtained where 
such straight bottom lasts were used? A. By placing the wool padding which 
we used on a straight bottom last, the padding, by forcing the last in the slip- 
per, bulged outwardly, giving the slipper a sort of rldge shape In the center, 
and ronuding aiipearance. 

"Q.13. What results did you find came from the use of such slippers wliere 
the paddhig bulged outwardly forming a ridge along the sole'? A. I found 
that by waïkiiig ou the wool padding the beat of the toot and the action in 
walking felted the padding together, and that the padding, instead of being 
an iuch or more thick when put in the slipper, was felted dowii to about a 
tpuirter of an iuch thick, ïhis caused the soft leather outer sole to wrinkle 
and be flabby. 

■'Q.14. IIow did you come to devise the use of the hollow bottom last in 
place of the straight bottom last in the manufacture of thèse padded sole 
slippers? A. I found that by testing thèse slippers that the sliiijier with the 
padding agaiust the straight bottom last was forced out, and I thought that 



DANIEL GKEEN FELT SHOE CO. V, DOLGEVILLE F. SHOE CO. 755 

by hoUowing the bottom of the last that the padding would be reversed ; that 
is, forced on the inside of the sllpper forming a cushion for the foot, and 
making a sllpper of much neater appearance. 

"Q.lp. What did you do then to remedy the defect of the bulging paddiug 
on the sole and the wrinkling leather sole caused by the use of the straight 
bottom last after you had made thèse tests? A. On one of my vlslts to the 
factory I told Mr. James Green to hoUow out oue of our lasts and make a 
trial sllpper. 

"Q.16. Was this done in accordance with your suggestion? A. He got one 
of our lasts, and had It hollowed out by hand. 

"Q.17. Were such trial slippers made on such last? A. They were. 

"Q.18. Wbat was the resuit of thèse trial slippers made by the use of the 
hoUow bottom lasts? A. The padding was forced up into the hollow of the 
Jast by the stretching of the sole, and a slightly elevated cushion was formed 
on the inside of the sllpper. 

"Q.19. How was the padding forced up into the interior of the slipper by 
the stretching of the sole as you hâve testifled to In your last answer? A. 
The padding was forced up into the hollow of the last by wetting the upper 
and the shrinking of the upper stretched the sole niaking it flat and creatlng 
an even surface. 

"Q.20. State as near as you can your recollection as to time you made thèse 
suggestions of hollowing out the lasts to Mr. James Green, and the trial shoes 
or slippers that were made as the resuit of your instructions? A. It was iu 
the sprlng of 1905. 

"Q.21. Please state whether or not the hollow bottom lasts did away with 
the wrinkling which you bave spoken of in the leather sole, and due partlally 
to the felting of the padding? A. It did." 

As to the advertisement ref erred to, he says : 

"Q.25. How did you corne to advertise padded sole slippers February, 
March, and April, 1905? A. I was experimenting with them and was anxious 
to get them tested ; and thought that, It being a lighter felt slipper than we 
had made before, they might be used in the spring." 

[4] After a careful reading and study of the testimony given in 
behalf and on the part of the défendant tending to show that thèse 
sUppers in controversy were made and put in public use or put on pub- 
Hc sale more than two years prior to the application for the patent, I 
am not at ail satisfied that su^h was the f act. As I understand, while 
an inventor is experimenting to complète and perfect his product the 
utility of which can be determined by use of the thing by others only, 
he may sell the things made, but he must not sell to the public or allow 
public use more than two years before his application for a patent of 
the completed and perfected invention. Smith Co. v. Sprague, 123 U. 
S. 249, 256, 8 Sup. Ct. 122, 31 h. Ed. 141 ; Eastman v. City of N. Y., 
134 Fed. 8,44, 858, 69 C. C. A. 628; Andrews v. Hovey, 123 U. S. 267, 
273,. 8 Sup. Ct. 101, 31 L. Ed. 160. It would be unreasonable, I think, 
to hold that a person engaged in making and selling felt shoes, and 
ail the time experimenting and improving, cannot sell the articles made 
while such expérimentation is going on. But the moment he gets the 
idea and has made his invention the two years' period begins to run. 
Quite likely similar shoes with the ridged bottom or sole were made 
on the straight bottom last, but such slippers or shoes were not with- 
in this invention or patent. Unless examined with attention and care, 
or worn, the différence would not be noted. This patent is narrow, 
and it is not probable that workmen who had no interest in the sub- 
ject and whose attention was not specially called to the question at the 
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time can now remember the time when the shoe or slipper maSe ac- 
cording to this patent was first made and put on the market. I hâve 
several times heard witnesses testify with apparent candor and seem- 
ing honesty that they couid and did remember seeing things done be- 
fore a given time or event, and swear that they did happen before that 
event, at the same time stating they did not notice such things at the 
time they happened at ail. 

[5] Mère memory after a lapse of five or six years is frail évidence 
on vvhich to defeat a patent. To establish prior public use or prior 
public sale the évidence should be clear, satisfactory, and convincing. 
Mère memory that a shoe was "like" or "similar to," etc., is not suffi- 
cient. But défendant claims to bave shown by book entries, bills, etc., 
that thèse slippers made according to this patented process, and bear- 
ing this name and number given them, were on public sale more than 
two years prior to July 1, 1907. This is not at ail clearly shown. 
There is too much doubt, confusion, and uncertainty. If the défend- 
ant was making and selling thèse slippers made according to this pro- 
cess more than two years prior to July 1, 1907, it would seem it ought 
to be able to prove the fact beyond any controversy. But I do not 
think the évidence given by it to prove this alleged défense raises a 
serions question of fact. There are some facts shown which indicate 
that such may be the case and thus a doubt is created, but this is not 
enough, and the fact is not clearly and satisfactorily proved. The 
burden of proving that défense is not sustained. See Walker on Pat- 
ents (4th Ed.) § 76, and cases there cited. I bave weighed this évidence 
in the light of the interest, direct and indirect, quite a number of the 
witnesses hâve in the controversy. Interest is a powerful motive to 
give false or colored testimony ; and the greater the interest the greater 
the motive. It may and it may not induce a witness to give false 
testimony. In such a case as this, it is to be regretted that the court 
did not see and hear thèse witnesses who spoke on the subject of this 
prior sale. But it must take the records and exhibits as it finds them 
and reconcile the testimony of ail consistently with the truth of ail, 
which can be done hère allowing for errors and mistakes and the f railty 
of human memory. I feel compelled to hold that slippers and shoes 
made under the process described in this patent were not made and 
sold by any one more than two years prior to the time the invention 
was actually conceived. 

There will be a decree for the complainant with costs. 
_However, if the défendant desires to appeal and will do so within 
30 days after being served with a copy of the decree, the issue of an 
injunction will be suspended pending détermination by the Circuit 
Court of Appeals, if due diligence is shown in bringing same to argu- 
ment, and it will keep an account open to inspection of ail sales of the 
inf ringing slipper and give a bond in the sum of $5,000 to pay ail costs 
and damages finally awarded. 
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HOPEWELL V. LINSCOTT SUPPLY CO. 
(District Court, D. Massachusetts. Juiie 2, 1913,) 

Xo. 355. 

1. Patents (§ 328*) — Vat>idity and Ixi'ringpimext — Tire Cases. 

Tlie Hopevvell patent, No. 854,215. and the Kinder patent. No. 881,411. 
eacli for a tire case, for coverin;; spare tires carried on antomoliiies, were 
not antleipated, and Ijotli disclose novelty and invention ; also held iu- 
friîiged. 

2. Patents (S 81'=) — Anticipation — IOvioence oi' Pkiok P.se by Anotheiî. 

Paroi évidence to invalida te patents on the ground of prior public use 
by anotlier coiisidered, and Jicld insufficient. unsupported by any authenti- 
eated exhiblts of the alleged antieir)atinf: device. 

[li"d. Note. — For other cases, see Patents, (.'eut. Dig. § 101; Dec. Dig. 
§ S1.*J 

In Equity. Suit by Charles F. Hopewell against the Linscott Sup- 
ply Company. On final hearing. Decree for complainant. 

Clarence C. Colby and W. Orison Underwood, both of Boston, 
Mass., for complainant. 

Chester C. Shepherd, of Columbus, Ohio, and Mardis B. May, of 
Boston, Mass., for défendant. 

DODGE, Circuit Judge. The défendant is charged with infringing 
United States patent 854,215, issued May 21, 1907, to Frank B. Hope- 
well (hereinafter called the Hopewell patent), and United States patent 
881,411, issued May 10, 1908, also to Frank B. Hopewell, upon an 
assignaient to him from Arthur H. Kinder, the inventor and applicant 
(hereinafter called the Kinder patent). Each patent is for an improve- 
ment in tire cases. Both patents belonged to the complainant when the 
bill was filed. 

The défendant has sold tire cases made by the Vehicle Apron & 
Hood Company of Columbus, Ohio, which, if the patents sued on are 
valid, infringe the Kinder patent, and also infringe the Hopewell pat- 
ent, unless it must be limited to the particular construction it describes. 
The validity of both patents is denied on the alleged grounds: (1) Of 
want of novelty in view of the prior art ; (2) of anticipation by prior 
use. 

[1] What the patents sued on and the alleged infringing devices 
alike seek to effect is to provide a waterproof covering for spare tires 
carried on automobiles, which, when on the tire, will cover them com- 
pletely and in such manner as most effectually to protect them from 
dust or wet, at the same time fitting the tires neatly and closely, and 
being secured thereto by such means as will make the cover most 
easy to put on or take off. Any suitable material — if waterproof, of 
course, the better — may be used. The essential f eatures common to the 
patented and infringing devices are: (1) Their form is endless or an- 
nulât, as opposed to that of tire cases having ends joining or overlap- 
ping when in position on the tire; (2) their free edges overlap, and 

•For other cases see same topic & i ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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overlap at the "tread" of the tire, instead of at the "bead" ; (3) their 
free edges thus overlapping, one or both, are provided with pockets 
containing cords running longitudinally, used for the purpose of con- 
tracting that edge in whose pocket they run into a circle smaller in 
diameter than the circle occupied by the tread face of the tire. Each 
of the above features secures a distinct advantage of its own over tire 
cases wherein it is not found. (1) Making the case annular in form 
dispenses with any joint, whether overlapping or not, fornied by the 
ends and encircling the tire where they join. One opportunity for wa- 
ter or dust to get at the tire is thus eliminated, and a neater fit on the 
tire is secured. (2) Overlapping the free edges, instead of merely 
joining and securing them, affords better protection, and overlapping 
them at the "tread," rather than on the "bead," of the tire, brings the 
overlapping joint into that position wherein it is most apt to shed, and 
least apt to retain, water coming from above the tire. (3) Whether 
carried in the pocket on the exposed overlapping edge, or in that of 
the covered overlapped edge, or in both pockets, the contracting string 
dispenses with buttons, studs, or laces, or other similar fastenings, and 
is thus, at the same time, a neater and more efl:'ectual means of keeping 
the case secure upon the tire, and permits of an easier and quicker 
application or removal of the case than any other means. 

The above essential features of advantage in combination are se- 
cured by what is claimed in the first three claims of the Hopewell 
patent, or in the first claim of the Kinder patent. The construction 
of the case and the mode of applying it to the tire are alike in both 
patents. They difïer in that the Hopewell patent covers broadly "a 
cord" in each longitudinal pocket nientioned, while the Kinder patent 
spécifies in its varions claims a "longitudinally elastic" cord — a "longi- 
tudinally élastic metallic" cord, or a "coiled metallic spring constituting 
a longitudinally elastic cord." "The cord" of the Hopewell patent is. 
according to claim 1, to retain its pocketed edge in a circle smaller 
than the circumf erence of the tire ; according to claim 2, it is adapted 
to be drawn to contract the diameter of the edge that it may fit the 
tire; and according to claim 3, strain on the cord is to contract the 
edge as déscribed. According to the spécification, the cord is to be 
"dràwn upon," or "drawn taut," and made fast. The longitudinally 
elastic cord of the Kinder patent, of course, contracts that edge of the 
case to which it belongs, and holds it in a circle smaller than the tire's 
circumferénce by virtue of the strain or drawing which is due to its 
inhérent elasticity. 

In none of the structures which those patents or publications de- 
scribe, upon which the défendant relies to show the prior art, and 
thereby Want of novelty in the patent sued on, can I find ail the abôve 
features of advantage in combination as they are there found. With 
one exception, none of the prior tire cases are annular or endless, bût 
ail have ends to be joined or overlapped when the case is iri positiôrr 
on the tire. The single exception is the British patent to Slopèr in 
1904; but I am obliged to agrée with the plaintiflf that the dêvice 
thereirt shown would be inoperaîtive, unless perhaps upon a very small 
or flexible tire. Other points of différence between the eârlier ïîrë 
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cases and tliose covered by the plaiiitiff's patent do not, under the cir- 
cumstances, require spécial mention. 

[2] Tli? défendant daims to hâve shown that tire cases made in ac- 
cordance with tlie claims of the patents in suit were made as early 
as the latter part of 1905, and sold as early as February, 1906, in 
Columbus, Ohio, by the Vehicle Apron & Hood Company. If this is 
proved, anticipation by prior use is established, because the alleged 
date of invention by Frank B. Hopewell is March 12, 1906, and the 
alleged date of invention by Kinder is between that date and March 
17, 1906. The testimony relied on for the purpose cornes from Gordon, 
at the time président and treasurer of the company mentioned, Brock, 
their cutter and foreman, Shaffer, then a cutter in their employ, and 
Thomas, then one of their salesmen. Ail thèse witnesses testifîed in 
March, 1913, seven years after the happening of the events about 
which they testified. Gordon, Brock, and Shaffer say they participated 
in making endless tire cases, overlapping at the tread of the tire, and 
having a pocket in each edge containing endless elastic cords, and that 
this was in the fall of 1905 or the beginning of 1906. Gordon says 
that some of the tire cases then made were shipped to customers of 
the Company, beginning in February, 1906. Thomas testifies to a sale 
■of some of them, made by him, and claimed to hâve been shipped to 
the customer February 26, 1906. Gordon produced, during his testi- 
mony, "Defendant's Exhibit Tire Cover A" as a tire case exactly like 
those said by him to bave been made in 1905. But he bas not under- 
taken to say that the exhibit itself was actually made in 1905 or 1906 ; 
■on the contrary, his testimony is that certain marks upon the exhibit 
show it to hâve been made in June, 1907, and that he found it, two 
or three years before he testified, in the hands of one Wooster, from 
whom he purchased it, which would make the date of his purchase 
in 1910 or 1911. The exhibit thus produced contains in itself the évi- 
dence that, as originally made, it was not annular in form, but had 
ends which bave been sewed together since it was first made, in order 
to give it its présent annular form. There are other reasons for hési- 
tation in accepting the testimony of the witnesses referred to to its 
full extent; but, in any view of it, it cannot be said to reach that 
standard of sufficiency which bas been held necessary in repeated de- 
•cisions for the purpose of establishing prior use under circumstances 
like thèse. See, in the Court of Appeals for this Circuit, Emerson, 
etc., Co. V. Simpson, etc., Corporation, 202 Fed. 747; De Laski, etc., 
Co. V. Fisk Rubber Co. (decided March 11, 1913) 203 Fed. 986. The 
necessary "concrète, visible, cotemporaneous" proofs are wanting. 
The nearest approach to such proofs in the defendant's évidence con- 
sists in certain "sales sheets," produced and identified by Gordon. 
Thèse are invoices of articles sold to varions customers of his com- 
pany by its varions salesmen, said to hâve been made in due course of 
business at the times of sale and since preserved. In sales sheets 
dated February 15 and 26 and March 12 and 13, 1906, and in others 
bearing later dates in March or April of that year, occur items billed as 
"tire cases," of dimensions and colors specified, and the priées at which 
they had been sold. The sales sheets do not further describe the tire 
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cases, and to prove that any one of tliem was in fact like defendant's 
tire case A the défendants hâve nothing better than the inemory of wit- 
nesses, and of witnesses who did not themselves make the entries ap- 
l^earing on the sales sheets. Other tire cases are admitted to hâve been 
made and sold by the company during the same jieriod and at the sanii; 
priées as speoifîed in the sales sheets. Kntries snch as thèse obvioiisly 
cannot be called visible, cotcmporaneotis proof ; and I do not tind it nec- 
essary to discuss the 1906 catalogue of the company, vidierein the plain- 
tiff claims to find, and as I think with reason, strong ground for donbt- 
ing the accuracy of the recollections testificd fo hy the defendant's wit- 
nesses mentioned. Further reason for doubting it also appears front 
the fact that Gordon's company is not shown to hâve kept up the manu- 
facture and sale of suchtire cases during 1906 and 1907, although after 
the proved success of tire cases made under the patents in suit, and witit 
full knowledge of them, they made and sold them upon a considérable 
scale in 1908 and afterward. 

The plaintiff bas shown that the commercial success of the Hope\vell 
tire case, after its introduction in 1907, was considérable and immé- 
diate; that it rapidly displaced conipeting tire cases; that tlie 
Kinder tire case, when introduced in 1908, superseded not only other 
tire cases, but that of Hopewell ; that the plaintiff's annual sales in- 
creased rapidly between 1908 and 1910; and that such sales fell off 
later under the compétition of the defendant's alleged infringing tire 
cases. 

I am of opinion that, as contended by the plaintiff, the first three 
claims of the Hopewell patent broadly cover the Kinder structure, and 
are infringed by the defendant's structure ; also that the défendant in- 
fringes ail the claims of the Kinder patent. Being unable to hold the 
patents sued on invalid, either for want of patentable novelty or be- 
cause of anticipation, I must hold the plaintiff entitled to a decree for 
an injunction and an account. 



SPECIALTY MACII. CO. v. ASIICIiOFT MFG. CO. 
(District Court, S. D. New York. Mardi 10, 1913.) 

1. Patents (§ 22*) — Invention — Suusiituïion of Equivalents. 

ïo substitute oiie klud of well-kiiowii geariug tor auotlier in a valve 
reseutlng tool would not Involvo invention, evcu tliough better résulta and 
nioi'e uiiifoi-m grlnding are obtained. 

[Ed. >!ote. — For other cases, see Patents, Cent. Dis. § 21; Dec. Dis,. 
i 22.*] 

2. I'aTENTS (^ 142*) — lÎBISStTE — ClAIMiS AnANDONKn IX Oric.tnal PkO<'EKD1NOS. ' 

l'Ile voluutary caucellatlon of a claini in the original application for a 
patent calliiig for positive driving nieans as an clément of a comisinatiou 
is au aliandoument of such élément, and a claira for coutinuously actiug 
positive means cannot be made tlie basis and principal feature of a re- 
issue, nor eau it be claimed that such feature was oniitted froni the 
original patent by inadvertence, accident, or niistake. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 214; Dec. Dig. 
8 142.*] 

•For otXset cases see same toplc & § nuhbeb in Dec. & Am. Digs. 1807 to date. & Rep'r Indexes 
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3. Patents (| 138*) — Validity of Reissue — Lâches, 

In the absence of spécial circumstances, a reissiie should not be granted 
after a delay of uearly thi'ee yeai's, and the rule should be strictly en- 
forced, wheu, during the delay, other inventors Uave taken out new pat- 
ents in the same art, which would infringe the reissne. 

FEd. Note. — For other cases, see Patents, Cent. Dig. §§ 201-20.'! ; Dec. 
Dig. § 138.*] 

4. Patents (§ .328*) — Vai-idity op Reissue — Machine for Reseatixg Valves. 

The Hazeltme reissue patent, No. 13,421 (original No. 918.04!)). for a 
machine for reseating valves, is vold because of the absence of statutory 
ground for a reissue and also lieeause of delay in applying therefor. 

In Equity. Suit by the Specialty Machine Company against the 
Ashcroft Manufacturing Company. On final hearing. Decree for de- 
fendant. 

Herbert G. Ogden, of New York City, for complainant. 
Rogers, Kennedy & Campbell, of New York City (Odin Roberts, of 
counsel), for défendant. 

HOLT, District Judge. This suit is brought to enjoin the alleged 
infringement of reissued patent 13,421, granted to Robert H. Hazel- 
tine. On March 26, 1907, Hazeltine filed an application for a patent 
for a machine for reseating valves. On March 23, 1908, while bis 
first application was pending, he filed another application, which stated 
that it was for the same invention as his co-pending application filed 
March 26, 1907, with additional features and improvements. On April 
13, 1909, two patents were issued to Hazeltine on his two applications. 
one numbered 918,049, and the other 918,050. On February 7, 1912, 
Hazeltine surrendered his patent 918,049, and applied for a reissue, 
which was granted on May 21, 1912. Upon this reissued patent this 
suit is brought ; the complainant claiming infringement of claims 8, 9, 
and 10. 

The machine patented is a machine for reseating valves, and is used 
particularly for grinding and reseating automobile valves. Valves and 
cocks for preventing the passage of water, gas, or steam must, of 
course, fit tightly. When they leak, the two parts must be ground 
down so as to fit exactly. That was originally done by hand. Emery 
or some abrading substance was applied to the valve, and the valve 
revolved in its seat. If the révolution of the valve \v3.s continuons, it 
was found that the valve would be ground unevenly, and it was al- 
ways the practice in grinding valves to do it with a reciprocating mo- 
tion, turning them first a certain distance in one direction, and then 
back. It was also found that, if the two distances were equal, there 
was a liability to create a ridge or shoulder on the valve or its seat. 
So that the practice in grinding valves by hand was to move the valve 
back and forth a few times, then turn it a little in its seat, and then 
renew the grinding. Machines were long ago devised to do this work 
based on the idea of having a cylinder, the end of which ground the 
valve, placed between two revolving disks, each of which had on the 
interior mutilated cogs or f rictional surfaces, so arranged that the cogs 
or f rictional surfaces would alternately engage the cylinder. By this 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



T62 205 FEDERAL BEPORTEK 

method a continuous rotation given the disk imparted a reciprocating 
motion to the cylinder. The fundamental idea is clearly shown in the 
patent to Millingar, which states that either cog gearing or friction 
wheel can be used. This device gave the reciprocating motion, and by 
making some of the mutilated cogs or friction wheels of unequal length 
the resuit was obtained of having the point at which the grinding be- 
gan moved forward at each complète révolution of the disks. This 
resuit is shown in the patents to Taylor, Chadwick, Porteous, and Hay- 
den. 

Claims 8, 9, and 10 of the original patent are as follows : 

"8. A machine for reseating valves, ooniprlsing means for reciprocating the 
valve, and means for periodically rotatiug the valve through a greater an- 
in one direction than in the other direction, thereby progressively advancing 
the valve on Its seat 

"9. In a machine for reseating valves, the coiiibination of means for im- 
parting a reciprocating rotary motion to the valves, and means for periodical- 
ly advancing the vulve throngh a greater arc in one direction than in the 
opposite direction, th(>rpby progressively rotating the valve on its seat. 

"10. In a machine for reseating valves, the combina tion of means for alter- 
nately rotating the valve in opposite directions on its seat, and means for 
lieriodically advancing the valve in one direction, thereby progressively 
fhanging the position of the valve relative to its seat." 

Thèse claims are substantially similar, and, in my opinion, were in- 
valid, being anticipated by the patents before cited. 

On July 12, 1910, a patent was granted to Blanchard for a valve 
grinder under which the defendant's valve grinder, alleged to infringe, 
is made. The défendant began manufacturing and selling its valve 
grinder in September, 1910. In that month Hazeltine, the complain- 
ant's predecessor in title, notified the défendant that its valve grinder 
infringed bis patents 918.049 and 918,050. In October, 1910, the de- 
fendant's attorneys notified Hazeltine and bis attorney that in their 
opinion none of the claims of patent 918,049 were infringed, except 
claims 8, 9, and 10, and that those claims were invalid. The défendant 
thereupon continued making and selling its alleged infringing valve 
grinder. In December, 1911, Hazeltine repeated bis former notice of 
infringement, and the defendant's attorneys again replied denying lia- 
bility. On February 7, 1912, about two years and ten months after 
the grant of patent 918,049, and about one year and five months after 
Hazeltine first gave notice of bis claim of infrmgement, Hazeltine ap- 
plied for a reissue of 918,049, which was granted May 21, 1912. 

In the reissued patent claims 8, 9, and 10 are as follows : 

"8. In a machine for reseating valves, comprising continuously acting posi- 
tive means for reciprocating the valve, including positive means for rotating 
the valve periodically through a greater arc in one direction than in the other 
direction dnring rotation, thei-eby positively advancing the valve progressively 
on its seat. 

"0. A machine for reseating valves, comprising continuously .acting posi- 
tive means for iuiparting a reciprocating rotary motion to the valve, including 
positive means for advancing the valve periodically through a greater arc 
in one direction than in the opposite direction during reciprocation, thereby 
positively rotating the valve progressively on its, seat. 

"10. A machine for reseating valves, comprising contlnuousliy actïng 
positive means for alternately rotating the valve in opposite directions on its 
seat, including potitive means for advancing the valve periodically in one 
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».\iiection duriiig rotation, thereby positlvely changing the position of tlie 
valve progresslvely relatively to its seat." 

[ 1 ] The substantial différence between thèse claims 8, 9, and 10 in 
the original patent and in the reissued patent is that the means for 
reciprocating the valve are asserted to be continuously acting positive 
means, and that the means for rotating the valve are asserted to be 
positive means. The claim, as I understand it, is that a cog gearing, 
which is used in the Hazeltine patent, communicates a continuously 
acting and positive force, while a friction wheel is said to be subject 
to slip, and does not produce a continuously acting or positive force. 
Some of the prior patents used friction wheels and other cog gearing, 
and some stated that either could be used. The f act that Hazeltine's 
patent showed the use of cog gearing seems to me unimportànt. In 
my opinion, as was stated by the Examiner in the Patent Office in his 
first rejection of the application for 918,049, to substitute one kind of 
well-known gearing for another would not involve invention. 

[2] Moreover, I see no proof that the omission to claim the use of 
a positive and continuou.sly acting force in the original patent Vv'as the 
resuit of inadvertence, accident, or mistake. In the course of the long 
correspondence which took place after the first rejection of the appli- 
cation for patent 918,049, no suggestion was made that the essence of 
the invention consisted in the use of a positive force. Various new 
claims were proposed, some of which were rejected and canceled. One 
of thèse canceled claims was as f ollows : 

"22. A machine for reseatiug valves, comprislng means for reciprocating the 
valve and positive means for periodlcally advanclng the valve in one direc- 
cion through a predeterinined distance." 

This was the only claim made originally for a positive force, and, 
when rejected, the applicant acquiesced in its rejection and canceled 
it. But in the spécifications of the reissued patent great stress is laid 
on the positive and continuously acting devices and means in the ap- 
plicant's grinder for reciprocating, rotating, and advancing the valve. 
I cannot see why, under well-settled rules, the voluntary cancellation 
of such a claim once made for such positive means does not amount 
to an abandonment. Union Metallic Cartridge Co. v. U. S. Cartridge 
Co., 112 U. S. 624, 5 Sup. Ct. 475, 28 L. Ed. 828; Yale Lock Co. v. 
Berkshire Bank, 135 U. S. 342, 10 Sup. Ct. 884, 34 L. Ed. 168. It 
certainly shows that its omission in the original patent was not due 
to inadvertence, accident, or mistake. 

[3] Moreover, it seems to me that the right to a reissue was lost 
by lapse of time. It has been held that, in the absence of spécial cir- 
cumstances, a reissue should not be granted after a delay of more than 
two years. Miller v. Brass Co., 104 U. S. 350, 26 L. Ed. 783 ; Mahn 
V. Harwood, 112 U. S. 354, 5 Sup. Ct. 174, 6 Sup. Ct. 451, 28 L. Ed. 
665 ; Topliff V. Toplifï, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658. 
This rule is strictly followed, when, during the delay, other inventors 
hâve taken out new patents in the same art, which would inf ringe the 
reissue. James v. Campbell, 104 U. S. 356, 26 L,. Ed. 786 ; Moffitt v. 
Rogers, 106 U. S. 423, 1 Sup. Ct. 70, 27 L. Ed. 76. [4] In this case 
nearly three years passed after the grant of the original patent before 



764 205 FEDERAL REPORTER 

the reissue was applied for. Meanwhile the Blanchard patent, under 
which the défendant manufactures, was granted, and various other pat- 
ents for valve grinders were issued. The défendant presumably devel- 
oped its business in reliance on its counsel's advice that it was not in- 
fringing the original Hazeltine patent. Hazeltine gave formai notice of 
his claim of infringement, but did not sue until about a year and a 
half later. After waiting nearly three years after the original pat- 
ent was issued, he obtained a reissue, and then sued on the reissued 
patent. I think the reissue was obtained, not to correct any mistake^ 
but in an attempt to create a basis for a suit, which could not be main« 
tained under the original patent. 

My conclusion is that the bill should be dismissed, with costs. 



THOMSOX ELECTEIC WKLDIXG CO. v. XOKTII & JUDD 
MF(}. CO. et al. 

(District Court, 1). Coimectieut. June 10, 1013.) 

Patents (§ 328*) — Validitt and I>'fuinbemest — ]']i,kctkical Tkansformers. 
The Lemp patent, No. 504,331, and the Rietzel patent, No. (î-19,171, 
eaclj for au eleetrlcal transformer for an electrie welding macliiue, uar- 
rowly constnied as required by the pi-ior ai't, hchl not infriiiiçed. 

In Equity. Suit by Thomson Electric Welding Company against 
North & Judd Manufacturing Company and others. On final hear- 
ing. Decree for défendants. 

Henry C. Townsend, of New York City (F. P. Fish, of New York 
City, of counsel), for complainant. 

Edwards, Sager & Wooster, of New York City (Thomas Howe 
and Clifton V. Edwards, both of New York City, of counsel), for 
défendants. 

HOLT, District Judge. This is a suit to restrain the alleged in- 
fringement of two patents, owned by the complainant, relating to the 
art of electrie welding, one numbered 564,331, dated July 21, 1896. 
granted to Hermann Lemp, and one numbered 649,171, dated May 
8, 1900, granted to Adolph F. Rietzel. The inventions relate to elec- 
trical transformers, by which, in welding machines, currents of high 
volts and low ampères are transformed into currents of low volts 
and high ampères. The transformer comprises a primary coil and 
a secondary coil, each mounted on an iron core. An electrie current 
passed through the primary coil develops magnetism in the core 
which induces a current in the secondary coil. By changing the re- 
lation between the turns in the primary and the secondary coils the 
force or flow of the current is transformed. The inventions in the 
patents in suit relate essentially to the construction of the secondary 
coil. 

The art of electrie welding was made commercially successful 
largely by the machine devised and patented by Elihu Thomson. His 

*For other cases see aame topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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patents were owned by the complainant and hâve now expired. The 
complainant relies in this suit on claims 2, 3, and 9 in Lemp's patent, 
and on claims 1, 2, and 3 in Rietzel's patent. 

Lemp's description in the patent of the object of his invention is 

as follows: 

"ïîie object of uiy Invention is to do away with ail joints or sliding con- 
tacts in electrlc metal-workiug apparatus wherein the current is supplled 
from tlie secondary of a transformer to reduce the weight of uiaterial aud 
the cost. 

"ïo this end my invention consists, essentially, in niaking tlie whole sec- 
ondary circuit continuons or without joint or break and attachlng or seeurlnjr 
the terminais or work-ho!dlng devices directly to said secondary, which lat- 
ter is made movable at its polar portion or part, to which the said holder is 
secured. 

"In earrying ont my invention I preferably construct the secondary as a 
flexible conductor made up preferably of a nuniber of copper strips. 

"It is désirable to construct the secondary entirely of the copper strips 
of flexible pièces ; but it would be within my invention to make the ter- 
minais only flexible, the workholders being attached directly to said flexible 
terminais and being movable without sliding contact by reason of such flex- 
ibility." 

"It yvU\ be observed that in ail cases the secondary is itself practically 
continuons or unbroken tliroughout its whole length, and that the workholders 
or terminais are always in solid electrical connection therewith during their 
movement, and yet that there is no sliding contact or joint in the whole 
circuit. 

"While I hâve described the use of thin flexible strips, and. prêter to em- 
ploy them as they may be made of rolled copper, I do not limit niyself to 
strips or ribbons, but may malîe up the secondary from any pièces having 
suitable flexibility." 

Claims 2, 3, and 9 of Lemp's patent are as follows: 

"2. In a transformer, tlie combinution with a primary, of a secondary 
formed in a single tuni and composed of the turn, and workholders secured 
to the pôles of said secondary. 

"3. In an electric nietal-working apparatus, a transformer having a U- 
shaped flexible secondary constrncted of thin wheets or strips of copper aud 
lauiinated in planes transverse to the line of movement of the workliolders, 
as and for the VJurpose described." 

'■9. A transformer secondary consisting of a niuss of rolled copper strips 
forming a flexible support for the workholders and movable in the maguetie 
tield of a fixed primary." 

In view of the prior art, and particularly as shown in the varions 
patents issued to Thomson, thèse claims must be construed narrowly. 
In my opinion, the only novelty in thcse claims is the construction of 
a secondary of one turn, composed of laminated métal strips prefer- 
ably of copper, with workholders secured to the pôles of the second- 
ary, and movable in the magnetic field of a flxed primary. It seems 
to me questionable whether there would be invention involved in 
making a secondary composed of one turn instead of two or more; 
if there was, such a secondary is shown in the Thomson patent 375,- 
784. Secondaries formed of copper cables, constituting flexible leads, 
were old. Claim 6 as originally stated in Lemp's application was as 
follows : 

"G. In an electric metal-working apparatus. a transformer having a flexiljle 
secondary construeted of thin sheets or strips of copper, as and for the pur- 
pose described." 
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This claim was rejected by the Examiner as follows: 

"Ulaiins 6 aud 7 are rejected on No. éOS.STô, elted above. Tliere Is no In- 
vention In substitutiiig a number of copper strips for a number of copper 
wires, It belng conimon to use suiieriniposed strips l'or induction coils as sliowu 
b}' patent Ko. 217,4tî0, .Tuly 15, ISTO, Le Conte. ludnction Coils, No. 447,560, 
Marcli 3, 1891, Kennedy, ïransforniers, Stationart." 

Lemp acquiesced in this décision of the Examiner and thereupon 
canceled the claim. I do net see, therefore, hovv he has a valid claim 
for the use of laminated strips of métal alone. The use of a flexible 
secondary was old, as shown by the use of flexible cables, and Lemp's 
claim for that was disallowed and canceled by him. Workholders 
secured to the ends of the pôles of the secondary were old, were dis- 
allowed, and were canceled. A secondary movable in the magnetic 
field of a fixed primary was old. I think, however, the complain- 
ant's patent may be upheld for the précise combination described ; 
that is, a secondary entirely coinposed of one tnrn of flexible lami- 
nated strips of copper, without joints, with the workholders secured 
to the pôles of the secondary, the secondary being movable in the 
magnetic field of the primary. 

The defendant's welding machine which is alleged to infringe dif- 
fers from the machine described in Eemp's patent in the following re- 
spects: Instead of the secondary being entirely composed of lami- 
nated copper strips, the défendants' secondary is composed at the 
base of a solid copper bar, to each end of which laminated copper 
strips are attached, which lead up to the workholders. The upper 
portion of thèse laminated strips leading up to the workholders are 
not the seat of any practically use fui electromotive force derived 
from the magnetic field of the primary. There has been much évi- 
dence given on this point. I am satisfied, however, that while there 
is a minute amount of electromotive force induced in thèse flexible 
leads, it is not only so small in amount as to be practically negligible. 
but in fact, if it has any eft'ect, it tends to oppose the useful electro- 
motive force developed by the primary, The laminated strips, there- 
fore, in the défendants' machine, at least in their upper parts, are 
in my opinion mère leads or vehicles, rather than parts of the sec- 
ondary. It follows that the défendants' machine does not infringe 
the Lemp patent. It does not infringe claim 2 because it is not "com- 
posed of métal strips," and also because the workholders are not 
"secured to the pôles of said secondary." It does not infringe claim 
3 because the secondary is not "flexible," and is not "constructed of 
thin sheets or strips of copper." It does not infringe claim 9 because 
it is not "consisting of a mass of rolled copper strips," and also be- 
cause it is not "movable in the magnetic field of a fixed primary." 

The Rietzel patent seems to me to be a patent for a secondary hav- 
ing two or more coils. It is so described in the spécifications, and 
in ail the claims except the first three, which are the ones relied on. 
In those claims the terms "coils or turns" are used in the plural and I 
think refer to those described in the spécifications. If this view is 
correct, the défendants' machine does not infringe, for it is formed 
with but one turn. But if the first three claima of the Rietzel patent 
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are construed to include a secondary with one turn, then I do not 
see why they are not anticipated by the Lemp patent and the gên- 
erai prior State of the art. 
The bill is dismissed, with costs. 



FRAXK w. WHITCHER CO. v. SNEIERSON. 

(District Court, D. Massacliusetts. June 9, 1913.) 

No. 267 (C. C. No. 869.) 

1. Tbade-Marks and Teade-Names (§ 11*) — Uî^FAIE COMI'ETITION — Trade- 

Makks Identified with Patented Articles — Expiration of Patent. 

Wliere during the entire life of a patent complainant, as the exclusive 
agent, sold the pateuted article under certain trade-marks of his own, Sic 
packages aâso bearing the patent mark, it niust be presunied that the 
trade-marks became the ideutifying mark ot" the patented article, and on 
the expiration of the patent tlîeir use became free to other makers of 
such article. 

[Ed. Note. — For other cases, see Ïrade-Marks and Trade-Names, Cent. 
Dig. I 15 ; Dec. Dig. § 11.*] 

2. Tbadë-Maeks and Teade-Names (i 70*) — IInfair Compétition— iMiTiVTioN 

OF Dress of Competitoe. 

The right of another maker to use such trade-marks, however, is not un- 
restricted, but subject to the condition that they clearly distinguish their 
goods from those of the original maker ; and such a user, who, instead 
of doing so, deliberately imitâtes the packages and dress of the original 
maker's goods in the respects most likely to attract attention, Is charge- 
able with unfair compétition, which will be enjoined. 

[Ed. Note.^ — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §81; Dec. Dig. § 70.*] 

In Equity. Suit by the Frank W. Whitcher Company against Sam- 
uel L. Sneierson. On final hearing. Decree for complainant. 

Macleod, Calver, Copeland & Dike and William A. Copeland, ail of 
Boston, for complainant. 

EUis Spear, Jr., and Edward N. Goding, both of Boston, for de- 
fendant. 

DODGE, Circuit Judge. This bill seeks to restrain an alleged un- 
fair compétition by the défendant in the sale of metallic heel protectors. 

The plaintiff, a Maine corporation, sells heel protectors made by 
the United Shoe Machinery Company. It sells them put up in pack- 
ages of distinctive form and color and bearing distinctive trade-marks 
and labels. It claims the exclusive right to use thèse trade-marks and 
this trade dress. The trade-marks claimed are two in number — one 
being the word "Circlette" ; the other, a représentation of a shoe heel 
upon which is marked the outline of a séries of horseshoe-shaped heel 
protectors. The défendant sells his heel protectors, which are practi- 
cally identical in appearance and are used in the same way, for the 
same purposes, under labels displaying the name "Ringlette." The 
défendant uses also on his labels a représentation of a shoe heel upon 

*For other cases see siime topic & i nvmbbb in Dec. & Am. Dlgs. 1907 to date, ft Rep'r Indexes 
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which is marked the outline of a séries of similar protectors ; the prin- 
cipal différence being that the plaintiff shows three protectors updn an 
entire heel, and the défendant four, upon a heel of which a considéra- 
ble proportion appears eut away, certain words not in plaintiiï's trade- 
mark being displayed within the cut-away area. 

The plaintiiï's packages beat the inscription "Patented Sept. 8, 
1896." No référence is made either in the bill or answer to any pat- 
ent. The defendant's évidence tends to show that the plaintiff's heel 
protectors are within United States patent 567,463, to William Frost, 
dated Septeniber 8, 1896; also that Frost had taken eut a British pat- 
ent, numbered 1,381, and dated May 18, 1895, for an invention sub- 
stantially identical with that afterward covered by his United States 
patent mentioned, and that the British patent expired January 21, 
1909. The défendant contends that Frost's United States patent ex- 
pired with his British patent — relying on United, etc., Co. v. Duples- 
sis, 155 Fed. 842, 84 C. C. A. 76. The plaintiff has net undertaken 
to contradict this évidence or to dispute this daim. It relies upon al- 
légée! rights in its trade-marks and packages, existing independently of 
any patent. 

[1J The défendant does not dispute that: 

"Froiii 1804, or earlipr, the coiiiplaiiiant ,ind its predecessors in business 
sold heel protectors, as sliowii in the exhibits lu évidence, nnder tlie nanie of 
■Circletles,' and no otlior nanie was ever used by coniplaiuant to desipnate 
siicli heel pi'otectors." 

It appears from the plaintiff's uncontradicted évidence that the 
name "Circlette" and the other trade-mark above described were first 
adopted by the Sanford Manufacturing Company, whereof Frank W. 
Whitcher was treasurer, in the year 1894; that the Sanford Company 
thereafter made and sold heel protectors of the kind hère in question, 
in packages of the same distinctive form and color and bearing the 
same labels, having upon them the above trade-marks, exclusively 
through Frank W. Whitcher & Co., a firm to which he belonged, un- 
til 1902 ; that in 1902 it transferred its rights to the United Shoe Ma- 
chinery Compan}^ which has since made heel protectors of the same 
kind ; that since the transfer in 1902 they hâve been sold in precisely 
similar packages and under the same labels and trade-marks, exclu- 
sively through the firm referred to or through the plaintiff corpora- 
tion, which, organized in 1908, succéeded to the firm's rights, under an 
exclusive right to sel! them in the United States acquired from the 
United Shoe Machinery Company when the latter company acquired 
the Sanford Company 's rights. 

The defendant's alleged infringement began about March 1, 1911, 
It further appears from the plaintiff's uncontradicted évidence that 
since 1894 such heel protectors, so packaged and labeled, hâve been 
sold under the trade-marks referred to throughout the United States, 
and that the business donc in them has been extensive ; also that the 
packages, labels, and trade-marks used as above in selling them had, 
in 1911, become identified with heel protectors of the kind made orig- 
inally by the Sanford Company, afterward by its successor, and sold 
originally by the Whitcher firm, afterward by its successor, the plain- 
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tiff. Thèse packages, trade-marks, and labels had then come to indi- 
cate to the public that heel protectors so packaged and labeled, and 
bearing the trade-marks referred to, came from the original makers 
and sellers, or from their lawful successors. 

If the plaintiff bas the exclusive right to use "Circlette" as its trade- 
mark, I think it clear that the defendant's use of "Ringlette" is an 
infringement which should be enjoined. Stamford, etc., Co. v. 
Thatcher, etc., Co. (D. C.) 200 Fed. 324, is one of the most récent of 
the many décisions to the same effect upon similar facts. 

But the plaintiff's statement on its packages, "Patented Sept. 8, 
1896," warrants the conclusion that its "Circlettes" were made and 
sold under the Frost patent ; no other patent covering heel protectors 
of that date being shown to exist. If this was the case, the fair pre- 
sumption is that the name "Circlette" became the identifying and ge- 
neric mark of the patented thing during the life of that patent ; that is, 
between 1896 and 1909. If so, the right to use the name passed to the 
public with the cessation of the patented monopoly. Singer, etc., Co. 
V. June, etc.. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118; Yale 
& Towne, etc., Co. v. Worcester, etc., Co., 195 Fed. 528, 115 C. C. A. 
491 ; Yale & Towne, etc., Co. v. Ford (C. C. A.) 203 Fed. 707. The 
plaintiiï contends that the Sanford Company's adoption and use of 
the name in connection with the patented thing, beginning in 1894, is 
shown to hâve antedated the Frost patent; and it relies on Batcheller 
V. Thomson, 93 Fed. 660. 35 C. C. A. 532; Avenarius v. Kornely, 139 
Wis. 247, 121 N. W. 336. I am unable to find sufficient reason in the 
évidence for concluding that it was between 1894 and September 8, 
1896, that "Circlette" became the identifying and generic mark of the 
patented thing, and must therefore hold that "Circlette" as a trade- 
mark bas ceased to be the exclusive property of the plaintiiï or of any 
one through whom it claims. My conclusion must be the same as to 
the représentation of a shoe heel, above described, in which the plain- 
tiiif also claims exclusive rights. The défendant bas, for ail practical 
purposes, copied this; but the plaintiff's exclusive right to it in 1911 
is not, to my mind, established. 

[2] It is not, however, a whoUy unrestricted use of "Circlette" and 
of the shoe-heel trade-mark which bas become open to the public as 
above. Whoever undertakes to use them must do so in a manner not 
adapted to lead buyers to mistake his heel protectors for those of the 
original maker or its successors. Fie is bound, by some means or oth- 
er, if he uses the trade-marks, to announce, without giving them un- 
due or offensive prominence, that his are not the product of the plain- 
tiff or its successors. Yale, etc., Co. v. Worcester, etc., Co., 195 Fed. 
528, 529, 115 C. C. A. 491. In my opinion, this défendant bas not 
only used the trade-marks, or his substitutes for them, in a manner 
adapted to mislead in the above respect, but in a manner deliberately 
contrived for that purpose, as his own évidence shows. If he really 
intended to make it clear that his were not the plaintiff's heel protec- 
tors, he could, of course, bave done so very easily. But, just as he 
has adopted a name and shoe-heel représentation copying the plain- 
tiff's in ail features most likely to arrest the ordinary attention, yet 
205 P.-49 
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not quite the same, so he has adopted a package and style of label 
nearly, but not quite, Hke the plaintiff's, yet possessing ail their fea- 
tures most likely to catch the eye of the ordinary observer. The de- 
fendant's name appears, it is true, in place of that of the original mak- 
er; but the shape and size of the packages, their color, the parts of 
them covered by the labels, the location upon the labels of the name 
and shoe-heel représentation, the prominence given to the name, the 
arrangement of the other reading matter on the labels, the division 
thereof into lines, the arrangement of the lines, and the prominence 
given by the use of capitals to corresponding words therein, are alto- 
gether too nearly like the plaintiff's to permit the conclusion either 
that they did not mislead or that they were not intended for that pur- 
pose. They leave no doubt in my mind of the defendant's intent to 
trade on the plaintiff's name and réputation. 

On the defendant's behalf it is argued that the plaintiff, in continu- 
ing to mark its packages "Patented" at the top and in the middle of 
the label, and "Patented Sept. 8, 1896," near the bottom, after the 
Frost patent had expired, has been itself guilty of fraudulent misrep- 
resentation, calculated to impose upon the public, such as should in- 
duce the court to withhold relief against the defendant's fraud. This 
défense was not set up in the answer, none of the évidence has been 
expressly directed to it, and I do not think the mère fact, if it be one, 
that the plaintiff's labels hâve continued to read as above since 1909, 
is sufficient for the conclusion that their use since that time has been 
fraudulent. As has been stated, the date of the Frost patent expressly 
appears upon each label. 

The plaintiff is entitled to an injunction against the use of packages 
like those before the court, bearing similar labels, and also to an ac- 
counting; and there may be a decree accordingly. 



STEPHEN M. WBLD & CO. v. VICTORY MFG. CO. 

(District Court, E. D. Nortli Carolina. May 5, 1913.) 

No. 1T6. 

1. CONTKACTS (§ 26*) — ACCEPTANCE OF OFFEE — COMMUNICATION OF ACCEPTANCE 

Before Receipt of Withdeawal. 

Détendant, a cotton mlll company, wrote plaintiiïs, who were dealers 
in cotton, making an offer, wliicli was below the then marUet price, for 
300 baies ol cotton for future delivery, statlng : "You can accept tùis as 
an open order subject to withdrawal before exécution." The priée having 
declined, plaintitts wired détendant accepting the offer. Twenty-flve min- 
utes later they received a message from défendant cançeling the order,, 
which was filed before their own message. Held, that a completed con- 
tract of sale was made when they flled their message of acceptance for 
transmission, not having reCelved any notice of withdrawal prlor to that 
time. 

[Ed. Xote.— For other cases, see Contracts, Cent. Dig. §§ 119, 120; Dec. 
Dig. § 26.*] 

•For other cases see same topic & S nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Sales (§ 384*) — Breach or Contbact — Pubchase of Cotton for Future 
Deliveet. 

Defendant's otïer having been for cotton of speelfled grade, at a specifled 
priée, to be delivered at a flxed time at defendant's mills, and the ac- 
ceptance unqualifled, défendant on its breach of the contract could not 
be held liable in damages for a loss sustained by plaintiffs on cotton 
bought by them on the Exchange for the pnri)ose of "hedglng" of différ- 
ent grade and for delivery in New York at a différent time; such pur- 
chase not being lînown to défendant, and the damages sustained througli 
it therefore not within the contemplation of the parties either wlien the 
contract was made or when it vvas broken. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1008-1107; Dec. 
Dig. § 384.*] 

.3. CoNTBAOTS (§ .324*) — Bbeacii — Eenunciatio-N' — IliGHTs OF Otiieb Pakty. 

Défendant liaving notifled plaintifE on the day the contract was uiade 
that it would not accept and pay for the cotton, plaintiffs had the right 
to treat such renonciation as a breach, and sue at once for damages, 
which would be the value of the contract at that time, or at their élec- 
tion they could awalt the time of performance and tender delivery, in 
which case the contract would remain in force for the beneflt of botU 
parties until broken by the refusai of défendant to accept the cotton. 
and the damages recoverable would be the value of the contract at that 
time. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1549-1557; 
Dec. Dig. § 324.*] 

4. Sales (§ 384*) — Breach of Contract — Pubchase or Cotto^' — Damages. 

Plaintiffs elected to continue the contract in force, and ou the date 
when the tirst 50 baies were deliverable tendered the same, and on de- 
fendant's refusai to receive it treated the contract as tlien broken, sold 
the 50 laies and another 50 baies, which they had purchased for the sec- 
ond delivery at a loss, and brought suit for breach of the eutire contract. 
Mehl, that the action was maintainable, and that the measure of damages 
as to the cotton tendered vvas the différence between the price at which 
it was sold and the contract price, with expeuses incideutal to defend- 
ant's refusai to accept it ; that as to the cotton not tendered the measure 
of damages was the différence between the contract price and the market 
price and cost of delivery at the time the contract was liroken, there be- 
ing no évidence as to the market price at the time tlie several future 
deliveries were required. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1098-1107; Dec. 
Dig. § 384.*] 

At Law. Action by Stephen M. Weld & Co. against the Victory 
Manufacturing Company. Verdict directed for plaintiffs. 

John R. Abney, of New York City, and Johnson & Johnson, of 
Warsaw, N. C, for plaintiffs. 

Rose & Rose, of Fayetteville, N. C, and Davis & Davis, of Wil- 
mington, N. C, for défendant. 

CONNOR, District Jttdge. From the oral évidence, dépositions, 
telegrams, exhibits, and other written évidence it appears, without 
contradiction, that the plaintiffs, trading under the style and firm name 
of Stephen M. Weld & Co., were on and prior to the Ist day of Sep- 
tember, 1911, engaged in the city of Philadelphia in the business of 
buying and selling cotton upon orders from cotton mills and others 

'For other cases see same topic & § nctmbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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for future delivery. Irvin King was the manager of their office in 
Philadelphia. W. A. Stedman was in the New York office. The de- 
fendant was prior to Septeniber 1, 1907, and is now, a North Caro- 
lina corporation, operating a cotton mill at Fayetteville, N. C. Dr. 
H. W. Lilly was on said date and is now président of said corporation. 
On September 7, 1911, défendant, through its président, wrote and 
deposited in the post office at Fayetteville, N. C., a letter addressed 
to plaintifïs at Philadelphia, in the foUowing words : 

"Your telegram lias been received. We wouUl like a little cotton (or Oc- 
tober, November and Deceniber, but think priées will go lower. If the niur- 
ket sliould recède, you eau buy ÎÎOO baies Octobei-, November and Deceunier 
at 11% cents. You ean accept this a.s an open order subject to witlidrawal 
before exécution. We sbould want 100 baies per nioutb in two .shipments, 
50 baies each, strict mid. Ala. or Miss, cotton 1% staple." 

On September 9, 1911, plaintiffs sent to défendant a letter as fol- 
lows, to wit : 

"We liave your favor of tlie 7th and thank you very mueh for your flrm 
offer of 11% cents for 300 Strict Middling, 1 i/io" Ala. or Miss, eotton, sliip- 
ment 50 baies each, duriug tbe flrst and second lialf of each montli, Oet, Nov., 
Dec. We shall do our very best to accept this offer, but you can see this is 
quite out of line, based on the advance yesterday. We note, however, your 
offer is good until canceled, and on any teniporary décline in the niarket we 
shall do our very bost to put the business through. From présent indications 
we are going to hâve some very fine 1 i/ie" N. Georgia cotton and we should 
like to know if you hâve any objection to our shippjing you sucli cotton. whicli 
we feel quite sure will tully answer your requireuients. From our informa- 
tion it looks like Mississippi will be high this year compared to other States 
on account of a greut deal of détérioration haviiig taken place and the writer 
is inclined to think Alabama and Georgia will nuike the biggest crops they 
ever before made." 

On September 11, 1911, défendant sent to plaintifif the following 
letter : 

'•Replying to your favor Oth inst. the North Georgia cotton has never given 
us satisfaction. We would be interested only in Miss, or Ala. eotton." 

On September 20, 1911, at 10:15 a. m., plaintiffs deposited in the 
office of the Western Union Telegraph Company at Philadelphia for 
transmission to défendants a telegram in the following words: 

"We accept your offer Eleven one half three hundred mentioned." 

This telegram was delivered to défendant at Fayetteville, N. C, at 
12:35 p. m. 

On September 20, 1911, at 9:55 a. m., défendant deposited in office 
of the Western Union Telegraph Company at Fayetteville, N. C, a 
telegram addressed to plaintiffs in the following words: 

"Please cancel order three hundred baies, if not bought, advise at once." 

This telegram was delivered to plaintiffs at their Philadelphia office 
at 10:40 a. m. Plaintiffs at 10:44 a. m. deposited in the telegraph 
office at Philadelphia a telegram addressed to défendant at Fayette- 
ville, N. C, in the following words : 

"Wired you acceptiug at ten fifteen. Your message received ten forty, too 
late having already bought." 
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At 12 :08 p. m. plaintiffs received f rom défendant telegram saying : 

"Your ten flfteeii message was never received — we did not hear froui our 
caucelling telef:i-am and lionght elsewhere." 

At 12 :20 p. m. plaintiffs wired défendant : 

"Tour second wire received twelve eiglit. We cannot cancel, you made 
firm offier miles^; ciinceUed. We uccordiiigly bonglit on opeiiiiig to-day wiring 
acceptance We.iteni l'nion ten fifteen, aud imuiediately wired ou receipt yours 
ten forty stating tuo late." 

On same day plaintiffs wrote to défendant: 

"We attach sales slieet coveriug 300 B/c sold you today and regret exceed- 
ingly tliat there sliould liave beeu any luisunderstanding betwcen us regard- 
ing the uiatter. We thiuk wlien you fully inve.stigate you will fînd vce are 
absolute)y correct. You nntde us flrni offer in your letter to us of Sept. 7th, 
t'roïn which we qnote as foUuwi:; : [Quoting the several telegrams.] Enclosed 
was a statement in the l'ollowing words: 

" 'We confirin sale niiide to yon today for accouut of ourselves as follows: 
oOO baies cottou at 11%^' l'er 'pound landeil l-'ayetteville. N. C. Grade Even 
Running Str. Middiing IViti" staple. Shipnient Oct., Nov., Dec. 100 baies 
monthly in two sliipnients 50 liaU^s each froni our option, Alabama or Missis- 
sippi cotton — to Eayetteville, X. (". IjOss in weight not to exceed three pounds 
per baie troui Invoice weittht. Slglit draft with P.ill I/iding attuched.' ïhank- 
Ing you for this order and requesting you to acknowleOge receipt of this let- 
ter, we remain, etc." 

On September 22d plaintiffs received from défendant two letters 
as follows : 

"We confii-!ii our wire of this niorning, viz : 'l'iease cancel order ,300 baies 
If not bought. Advise at once.' We expected you would sell us tlie cotton 
yesterday as we bave had two ott'ers at the price. * * * At 9:55 tliis 
niorning we liled telegram to you as follows : 'l'Iease cancel order 300 baies 
if not bougbt. Advise at once.' We waited until 11 o'clock and getting no 
response, fcougbt from another jiarty, assnniing order to be cancelled. At 
11:20 we received from yon wire as follows: 'Wired you accepting at ten 
fifteen. Your message at ten forty too late.' In reply we wired : 'Your ten 
fifteen message was never received. AVe did not hear from our caucelling 
telegram and bouglit elsewliere.' Neitlier telegraph company has any record 
of receiving but one telegram from you today i. e., the one referred to as 
liaving been delivered to us at 11 :20. You can ver,y readily then see wliat 
our position is and the wliole niatter is up to the ïelegraph Company with 
whom you filed 10:15 message. * * * 12 :.55 p. m. Since above was writ- 
teu your 10:15 telegram was received at 12:35 p. m. We are this moment 
in receipt of your wire declining to cancel the order. We wired you to can- 
cel at 9 :55 a. m. In the ordlnary course of business we should hâve beeu 
promptly advised as to the status of tlie order, whereas we did not receive 
your acceptauce telegram until 12 :o5 p. m., after we had bought our cotton. 
We shall, therefore, décline to receive your cotton if shipped." 

At 10:44 a. m. of same day, September 22d, plaintiffs wired de- 
fendant : 

"Your letter twentieth received. Telegraph vi'hether this is final — if so, will 
be compelled to di.sjiose of cotton bought against sale charging you witli loss 
incurred." 

On same day, September 22d, plaintiffs wrote défendant: 

"Your letter of the 20tli received this niorning and we note ail you write 
with interest. We cannot understand why you sliould assume the positii>ii 
you do in this matter when you conslder ail the facts. * * * We wired 
you today as follows, thinking it better to give you our final décision in the 
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uiatter. * • * w^p iiope to hear froin rou further in référence to tliis mat- 
ter and feel qulte confident, wlien you eonsider ail the tacts in the case and 
iuvestigate our statement niade you as to wire service, you wlll agrée witli 
us that our position is correct." 

On September 26, 1911, plaintifFs received from défendant the fol- 
lowing letter : 

"Replying to your favors, we still maintain tliat onr position is riglit. Our 
own opinion, and tliat of our mill frieuds, who luive liad long expérience, 
agrée that it was not fair to us, on a deelining marliet, to be lield np wlien 
we liad Wired you bel'ore raarket liad opened to advise at once. Tt appears 
from your .statement tliat the telegraph conipany was at fault. We are not" 

On September 26, 1911, plaintiffs wrote défendant a letter, insist- 
ing that they were correct in the position which they had taken, say- 
ing, among otlier tliings : 

"As ijcfore stated, tlie cotton was bought on the opeuing of the marl^et. 
whereas your wire whicli you state was sent at 9 rH") did not reach us until 
10 :40. * * * Hiid your wire reached us hefore we bought the cotton. your 
Ijosition would bave been absolutely correct, but as it did not, we canuot see 
tliat you hâve any ground,s wliatever for refusing to take the cotton aud 
while we very niuch dislike to insist ou your taking the cotton, we will 
luive to do so uuless you wish to reimhurse us for any loss sustained iu 
disposiug of the cotton elsewhere which, of course, would be considérable iiow, 
as the niarket has declined sorae 75 or 80 points sinee o\ir purchase." 

Défendant on September 28th acknowledged the receipt of this let- 
ter, saying: 

"You fail to State and apparently overlook the fact that your telegram of 
10 :15 a. m. did not reach us until 12 :35 o'clock. In the meantime, we were 
held up in a decllning niarket which was liable to react, and it was our right 
to talie advantage of the lower priées in the alisence of immédiate advice 
from you. You appear to hâve advised the Telegraph Company but not us." 

On September 29th plaintiffs wrote défendant; 

"We hâve not overlooked the fact that our flrst telegram to you, which was 
sent at 10:15 a. m., did not reach you until 12:35, but our second telegram, 
which was sent at 10 :40 a. m. did reach you at 11 :20 a. m. and this. in it- 
self, would act as a confirmation as we advised you therein that we had al- 
ready bought the cotton aud could not cancel. * * * ïhe whole coutro- 
versy. In our mind, rests on the fact of wliether we bought the cotton be- 
fore the receipt of your message, cancelllng our firm ofïer. As we hâve previ- 
ou.sly advised you, this was the case and we hâve given you ail the open 
tacts so that you niight iuvestigate them and see for yourself that we gave 
you the facts. ïhere remains, tlierefore, nothiug l'or us to do but to shlp 
you the cotton as sold, and we hâve niade arrangements to ship you the flrst 
cotton, 50 baies, from Alabama between the flrst and flfteenth of October, and 
we trust the cotton will give you entire satisfaction." 

This lettei; closed the correspondence in so far as it aô'ects the ques- 
tion as to whether a contract was concluded between the parties for 
the sale by plaintiffs to défendant of the cotton in accordance with 
the terms of the letter of September 7, 1911. 

It is in évidence, without contradiction, that plaintiffs had a manager 
of their business in New York; that their Philadelphia office was 
connected with the New York Cotton Exchange by a wire of the West- 
ern Union Telegraph Company and a "ticker." 

The Cotton K-xchange opened at 10 o'clock a. m. and closed at 3 
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p. m., except Saturday, when it closed at 12 m. On September 19th 
Mr. King, plaintiffs' Philadelphia manager, was in New York, and 
gave the New York manager an order to buy "300 January at 11 cent,s 
or lower" on the Exchange. On the opening of the market September 
20th, cotton dechned, and the New York manager for plaintiffs bought 
300 baies for delivery at 10;97 and at 10:13 advised the Philadelphia 
office. This office knew, upon the opening of the market, from the 
price regi.stered on the "ticker" that cotton had opened below 11 cents, 
and that the order would be executed by the New York manager. He 
sent the telegram to défendant at 10:15. The January cotton was 
bought in New York for account of plaintiffs. Mr. King says that: 

"ïhere is a relation between the moveineut of priées of cotton on the Cot- 
ton Exchange and the movenient of priées of cotton in the fieUls or from the 
flelds In the South." 

On September 20, 1911, plaintiffs wrote J. H. Arnold & Ce, Bir- 
mingham, Ala. : 

"We are interested in buying 300 baies E. K. Str. Mld. 1.16% staple, Ala. 
or Miss. Cotton at 35 points on Jan. landed at Fayetteville, N. C. without com- 
mission. Shipment 50 baies each during first and second half each month. 
Oct. Nov. Dec. Whenever you can offer the cotton at this figure we would 
suggest your wlring us." 

On September 28th Arnold & Co. wired plaintiffs : 
"Sell Fayetteville 100, 10% as per your letter Sept. 26th." 

This offer was accepted by plaintiffs, and on the same day they sold 
"100 January" on the Exchange at 10:22 — a loss of $325 and broker- 
age of $14, 

On October 3, 1911, Arnold shipped from Birmingham to Fayette- 
ville, N. C, 50 baies cotton to order N. H. Burt— "Notify Victory 
Manfg. Co." Plaintiffs on October 5th drew sight draft on défendant 
for $2,805, being price of 50 baies of cotton at 11 :50, notifying défend- 
ant. On October 6th défendant wrote plaintiffs that it would décline 
to receive the cotton or pay draft. It was duly presented October 10 
and protested October 16, 1911. The cotton was shipped to Fayette- 
ville, and upon refusai of défendant to receive it resold at a loss of 
$335.39. On October llth, the day upon which plaintiffs received no- 
tice that défendant had refused to pay the draft and receive the 50 
baies of cotton, they wired their New York manager to sell the "200 
January." This was done at a loss of $1,530. On the same day plain- 
tiffs telegraphed Arnold, at Birmingham, to sell the remaining 50 baies 
of the 100 baies purchased of them. This was done at a loss of $237.- 
50. Plaintiffs did not purchase the remaining 200 baies of cbtton in 
Birmingham, but elected to treat the contract as broken by défendant 
on October 10, 1911. 

[1] The letter of défendant to plaintiffs of September 7, 1911, was 
a "firm offer * * * subject to withdrawal before exécution." 
When the plaintiffs on September 20th filed with the Telegraph Com- 
pany at 10:15 a. m. the telegram accepting the offer, the contract was 
complète. There was a proposai on the one part, and an acceptance 
on the other, The withdrawal of the offer or proposai was not com- 
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pleted by filing with the Telegraph Companj^ tlie message at 9:55 
a. m. — it was only effectuai for that purpose, when received by plain- 
tift's at 10:40 a. m. The contract is complète "when the answer con- 
taining the acceptance of a distinct proposition is dispatched by mail 
or other usual mode of communication * * * and before any in- 
timation is received that the order is withdrawn. Putting a letter in 
the mail containing the acceptance, and thus placing it beyond tbe 
control of the party, is valid as a constnictive notice of the accept- 
ance." 2 Kent, Com. 477; Patrick v. Bowman, 149 U. S. 411, 13 
Sup. Ct 811, 866, 37 h. Ed. 790; Burton v. U. S., 202 U. S. 344, 26 
Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 379, and notes ; Pollock, 
Cont. (Wald.) 135. 

The jury are instructed to answer the first issue: "Did the plain- 
tiffs accept the defendant's offer to purchase 300 baies of cotton, as 
alleged in the complaint, before the defendant's telegram withdrawing 
said offer was received by plaintiffs ?" "Yes." 

The second issue, "If so, did défendant breach the contract made 
with plaintiffs?" upon the uncontradicted évidence will be answered, 
"Yes." 

The question remaining for solution is presented by the third issue : 
"What damages, if any, are the plaintiffs entitled to recover of the 
défendant ?" 

For the purpose of performing the contract on their part, plaintiffs 
were entitled to buy in the market 300 baies of cotton of the grade, 
quality, etc., described in the defendant's letter of September 7, 1911, 
and tender it to défendant in Fayetteville, N, C, in lots of 50 baies 
on the dates named in the contract and demand payment of the con- 
tract price by drawing draft with bill of lading attached. As the title 
to the cotton did not pass by virtue of the tender, plaintiffs were not 
entitled to treat it as the property of the défendant and sue for the 
price. It became their duty, upon refusai of défendant to accept the 
cotton, to sell it at the best market price. 

Défendant, however, insists that plaintiffs having been notified at 
10:40 a. m. on September 20, 1911, that it had canceled the order, or 
withdrawn the proposition, the damages, if any, were only nominal. 
Plaintiffs, on the contrary, insist that, in accordance with the custom 
obtaining in the trade, they went upon tbe Cotton Exchange, before 
accepting the proposai to deliver the cotton, and protected themselves 
against loss by buying 300 baies of cotton at the then price to be de- 
livered in January, 1912, and that they were entitled, notwitbstanding 
defendant's notice to them, that it would not receive the cotton, to buy 
the spot cotton on the market in Alabama and Mississippi of the grade, 
etc., named in the contract and tender it to défendant, on the days 
named, and for refusai on the part of défendant to receive and pay 
for it to sell the cotton at the market price and recover the différence 
between such price and the contract price as damages; that for any 
loss sustained by reason of the décline in price of the cotton bought 
on the Exchange for January delivery, as well as loss sustained in dé- 
cline in price of tbe cotton actually bought, they are entitled to recover 
of the défendant; further, that they were entitled upon the refusai of 
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défendant to receive the first 50 baies tendered October 10, 1911, to 
treat the entire contract as breached at that time, and, without buying 
the balance of the cotton, recover the différence in the contract price 
and the price of cotton on that day. To illustrate, and make clear, 
plaintiffs' contention, their counsel thus states the damage which he in- 
sists they are entitled to recover. 

[2] That plaintiffs, for the purpose of "hedging," bought on the 
Cotton Exchange, pursuant to and in compliance with the rules, etc., 
of the Exchange, on September 20, 1911, 300 baies of cotton for Jan- 
uary delivery, upon which they lost, by reason of the décline in price, 
$1,855. That they bought at Birmingham on September 28th 50 baies 
which they tendered to défendant, and upon its refusai to accept sold 
at the market price at a loss of $335.39, which, with demurrage, pro- 
test fées, and telegrams, amounted to $351.89. That they also bought 
at Birmingham 50 baies which they did not tender, but sold at a loss 
of $237.50. They also claim that if the contract had been performed 
on the part of the défendant they would hâve made profits which, 
added to the amount actually lost, would aggregate $2,736.89, for 
which they demand judgment. 

This contention renders it necessary to inquire what relation the 
purchase by the plaintiffs of the 300 baies for January delivery on 
the Cotton Exchange bore to the contract for the sale and delivery of 
the 300 baies of spot cotton to défendant, and to what extent, if any, 
défendant is affected by this purchase and its results. 

It is not necessary to inquire to what extent, if any, under the tes- 
timony and the charter, by-laws, and rules of the Cotton Exchange 
this transaction should be considered as a purchase by plaintiffs of 
"cotton," as distinguished from a dealing in "futures." It will be 
assumed that it was a purchase of cotton — that is, that before the 
acceptance of defendant's offer of September 7, 1911, and in view of 
accepting it, plaintiffs' New York manager at 10:13 a. m. bought to 
be delivered to plaintiffs in New York, according to the rules of the 
Cotton Exchange, January, 1912, 300 baies of cotton. Upon this con- 
tract the seller has the privilège of including as many grades as he has 
in the lots. 

There is a différence in price between the différent grades ; and for 
such grades as are below '"middling," which are "strict low middling," 
"low middling," "strict good ordinary," and "good ordinary," the 
proper différence of priées are deducted. There is no évidence that 
défendant at any time knew, or was informed, that plaintift's had pur- 
chased this cotton for the purpose of "hedging." It is insisted, how- 
ever, that this purchase was made in accordance with the custom pre- 
vailing among persons engaged in the business of buying cotton for 
mills for future delivery, and that défendant knew of such custom. 

Attention is called to the fact that défendant had theretofore bought 
cotton for its mill from plaintiffs to be delivered in the future. Mr. 
King describes the method of conducting their business with much 
détail. Without giving his exact language, it would seem to resuit in 
this : Upon the acceptance of an order such as defendant's to sell and 
deliver at a fixed price spot cotton at some fixed day or days in the 
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future to be gathered in Southern markets, the seller buys on the New 
York Cotton Exchange cotton for future delivery, at a priée which 
enables him to ûx his profit, without regard to the change in price of 
cotton between the date of the contract and the date of its perform- 
ance. This is termed, in the language of the trade, "hedging," and 
is defined as : 

"A ineans by wlilch collectors and exportera of grain or otlier products. and 
luauufacturers wlio uiake contracta lu advauce for the sale of tlieir goods, 
seenre themselves agalnst the fluctuations of the market by couuter contraets 
for the purehase or sale, as the case may he. of an equal quantity of the 
liroduct, or of the material of manufacture." Board of Trade y. Christie. etc., 
-198 U. S. 249, 2.5 Sup. Ct. 039, 49 h. Ed. 1031. 

There is no question hère as to the propriety of the course pursued 
by plaintiffs, so far as they were concerned. It was doubtless prudent 
on their part. It would seem that its purpose was to fix their profit 
at the différence between 11..S0 and 10.97 cents. It is not clear, how- 
ever, that the purehase by plaintift"s of the January cotton in New 
York has any légal relation to the defendant's liability for the breach 
of an entirely différent contract. It is elementary that the acceptance 
of a proposai must be in strict accordance with the terms of the pro- 
posai— otherwise there is no contract — no meeting of minds. "The 
party who made the offer has a right to say, 'Non hase in fgederi veni,' 
and to décline any other bargain than that which he offered. When 
an offer is accepted in the terms in which it was made, the contract 
is binding upon both parties." Smith on Cont. 159 (160); Pollock, 
Contr. 38. 

Plaintiffs say, however, that certain terms were used by défendant 
which they, plaintifl's, construed to refer to the purehase by them of 
cotton on the Exchange. Tliis may ail be true, and yet fall far short 
of showing that défendant had any knovyledge or was informed that 
plaintiffs before accepting its offer of September 7th had bought on 
the New York Cotton Exchange 300 baies of January cotton at 10.97 
against the contract to sell and deliver to it 300 baies at a différent 
time of a dift'erent grade, etc. Giving to the évidence, in regard to 
the custom of the trade, full force, it does not sustain plaintiff's con- 
tention that, not only was the custom on the part of the vendor in 
making such contraets to "hedge" known to défendant, but that it au- 
thorized them to go on the market and buy for future delivery at a 
différent time cotton which did not correspond in grade, quality, place 
of growth, or otherwise, with the cotton described in the proposai and 
in the unqualified acceptance. It may be that, if known to défendant, 
the purehase on the exchange of the January cotton may hâve been 
accepted by it as a method of fixing the measure of its liability for a 
breach of the contract before the purehase and tender of the spot cot- 
ton ; it would thus hâve been brought within the contemplation of the 
parties to the contract. Any suggestion of this kind is repelied by 
the terms of the letter or mémorandum sent by plaintiffs to défendant 
on May 20th, confirming "the sale made to you for account of our- 
selves." There is no ambiguity about the contract calling for or jus- 
tifying construction or seeking explanation by évidence aiiunde. It 
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was a simple contract by which plaintiffs sold to défendant 300 baies 
of cotton of specified grade, quality, place of growth, at a specified 
price, to be delivered at a fixed time and place. It would do violence 
to elementary principles to "read into it" any other or différent terms 
as to the subject-matter, or measure of liability for its breach than 
those fixed by the parties and the law. 

Plaintiffs' Exhibit No. 10, dated September 20, 1911, sets out the 
contract which was made by the letter of the 7th and the wire of 10:15 
a. m. of September 20th. Cotton purchased by défendant is to be 
"landed at Fayetteville, N. C— is to run Strict Good Middling— to 
be delivered Oct. Nov. Dec, 100 baies monthly in two shipments, 50 
baies each — our option Alabama or Mississippi Cotton — price 11% 
cents." There is no référence to any contract made by plaintiffs for 
the purchase of 300 baies for January delivery of the cotton, etc. It 
is said that there is a relation between the price of cotton on the New 
York Cotton Exchange and in the Southern markets — this is undoubt- 
edly true — but the question arises, What relation, how is the price of 
50,000 pounds of cotton, of the grades, etc., fixed by the Exchange 
to be delivered in New York in January 1912, related to the price of 
the same quantity of cotton of an entirely différent grade, to be grown 
in Alabama or Mississippi and delivered in Fayetteville, N. C, at six 
différent dates? As to this there is no évidence. How could défend- 
ant know that plaintiffs had "hedged"' on their contract by buying 
300 baies of cotton on the Cotton Exchange in New York for January 
delivery at 10.97? 

It is true the plaintiffs in their letter of September 20th say: 

"Had we received your message cancelling the order before the cotton had 
beeu bought in New York, we would hâve compUed with your wishes." 

On the 22d they wired défendant: 

"Telegraph whether this is tinal, if so, we will be compelled to dispose of 
cotton bought agalnst sale, charglng you with the loss incurred." 

On September 26th plaintiffs write : 

"As before stated, the cotton was bought on the opening of the market. 
* * * Had your wlre reaehed us before we bought the cotton, your position 
would hâve been absolutely correct," etc. 

But in none of thèse telegrams or letters is any référence made to 
the purchase of 300 baies of cotton for January delivery. If plaintiffs 
had purchased cotton for October, November, and December deliver- 
ies, it may be that a différent question would be presented. It will 
be noted that plaintiffs did not buy any cotton for account of défend- 
ant — there is no relation of principal and agent or broker a'nd factor. 
The January cotton was bought by Weld & Co. for account of Weld 
& Co. The purchase was therefore made by themselves for their own 
benefit. 

In the leading case of Hadley v. Baxendale, 9 Exch. 345, uniformly 
cited with approval, it is said: 

"When two parties make a contract which one of them has broken, the dam- 
ages which the other party ought to receive in respect of such breach shoulrt 
be such as may falrly and reasonably be eonsidered either arising naturally ; 
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i. e., accordlng to tlie nsual course of thinjrs from such breach of contract 
itself, or such as iiiay be reasouably supposed to hâve been in the contempla- 
tion of both parties at the tlme they made the contract, as the ])robable re- 
suit of the breacli of it. If the spécial clrcuuistances, under which the con- 
tract was actually made, were eommunicated by the plaiutiffs to tlie défend- 
ant, and thus known to both parties, the dauiages resulting from the breach of 
such a contract, wlilch they would reasoualily contemplate, would be the 
auiouiit of iujury which would ordinarily follow from a breach of contract: 
under thèse spécial circuuistaiices so kuowii and coniuuinicated. Rut, on the 
other hand, if thèse spécial clrcumstauces were wholly unUnown to the party 
lireaklng the contract, be, at the most, c(mld only be supposed to bave had 
in liis contemplation the amount which would arise senerally aixl in the great 
multitude of cases, not affected by any spécial circumstanees, from such a 
breach of contract." 

In Masterton v. Mayor, 7 Hill (N. Y.) 61, 42 Am. Dec. 38, Nelson, 
C. ]., qiiotes with approval the following language from Pothier: 

" 'In .général the parties arc deemed to hâve conteniplated only the damages 
and iutcrest wliicli tlie créditer miglit sutfer from the nonperformance of the 
obligation, in respect to tlie particular tliing which is the object of it, and 
not such us hâve l)een incidentally occasioned thereby in respect to his other 
affairs.' " 1 Evans, l'ot. 91. 

This rule for the admeasurement of damages for breach of contract 
has been approved by the Suprême Court of the United States. Prim- 
rose V. W. U. Tel. Co., 154 U. S. 31, 14 Sup. Ct. 1098, 38 L. Ed. 883. 
For the breach of the contract on the part of défendant, therefore, 
plaintifîfs are entitled to recover such damage as usually and ordinarily 
flowed from such breach, together with such spécial damage as prox- 
imately flowed from such spécial circumstanees as were known to 
défendant at the time the contract was entered into and was in con- 
templation of the parties at that time. Does the loss sustained by 
plaintiffs, by reason of the purchase by them, for their own protection, 
of the 300 baies of cotton on the Exchange to be delivered in January, 
1912, come within this rule? Conceding that défendant knew plain- 
tiffs would "hedge" by making the purchase on the Exchange, it by 
no means follows that they knew that they would buy January cotton 
at 10.97, or that, if they had known it, the law will, from that fact 
alone, attribute to them a purpose to make good such loss as plaintiffs 
should sustain by the manner in which they had dealt with such con- 
tracts. Plaintiffs had purchased the January cotton wheti they ac- 
cepted defendant's proposai, but they did not then, or at any other 
time, communicate that fact to défendant — hence, it is impossible that 
for a refusai on the part of défendant to receive the cotton in Octo- 
ber, November, and December as contracted for it could hâve contem- 
plated a liability for plaintiffs' purchase of January cotton. The meas- 
ure of liability is clearly stated in Hobbes v. London, etc., R. Ce, L. 
R. 10 Q. B. 111. The recovery for breach of contract is "such dam- 
ages as a man, when making the contract, would contemplate would 
flow from a breach of it." 8 Am. & Eng. Enc. 585. Défendant is 
not liable for the loss sustained by plaintiffs by reason of the purchase 
by them of the January cotton and the sale thereof at a price below 
the price paid for it. 

If the contention of plaintiffs that défendant was fixed with knowl- 
edge that they had bought the January cotton, and therefore such pur- 
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chase was in contemplation of the parties, etc., it would seem that upon 
the receipt of tiie telegram from défendant at 10:40 a. m. or at 12:08 
a. m. on September 7th, or certainly upon receipt of the letters of Sep- 
tember 20th on September 22d, it was their duty to at once sell this 
cotton on the Exchange and prevent further loss. It is manifest the 
parties were selling and buying actual cotton for future delivery, and 
net dealing in margins, or "futures." 

[3] Eliminating the "hedging" contract made by plaintifïs by the 
purchase of the "January cotton," we proceed to ascertain what dam- 
ages they are entitled to recover by reason of the breach of the con- 
tract by défendant. The obligation assumed by the plaintifïs was to 
purchase in the market, because it was well understood that at the time 
of making the contract they did not own the cotton, and were not 
cultivating cotton, 300 baies of cotton of the quality, etc., prescribed, 
and on the several days named in the proposai to deliver it to défend- 
ant at Fayetteville, N. C. ; they were entitled, upon complying with 
this obligation, to demand that défendant accept the cotton and pay 
for it at the price named in the contract. The obligation assumed by 
the défendant was to accept the cotton when tendered, and pay the 
stipulated price in the manner prescribed in its proposai of September 
7, 1911. Neither party could without the consent of the other rescind 
it, or change its terms. Défendant, however, very soon after making 
the contract notified plaintifïs that it did not intend to accept or pay 
for the cotton — this it did repeatedly. Plaintiffs, on the other hand, 
notified défendant of their purpose to perform and to demand per- 
formance on the part of défendant. The reason for this course of 
conduct on the part of both is manifest — the price of cotton was de- 
clining. What efïect did this conduct hâve upon the contractual rights 
and liabilities of the parties? 

"The promisee (in this case the plaintifïs) may, if he pleases, treat 
the notice of intention (not to perform) as inoperative and await the 
time when the contract is to be executed, and then hold the other party 
responsible for ail the conséquences of nonperformance ; but, in that 
case, he keeps the contract alive for the benefit of the other party as 
well as his own; he remains subject to ail of his own obligations un- 
der it, and enables the other party not only to complète the contract, 
if so advised, notwithstanding his previous renunciation of it, but also 
to take advantage of any supervening circumstance which would jus- 
tify him in declining to complète it. On the other hand, the promisee 
may, if he thinks proper, treat the répudiation of the other party as 
a wrongful putting an end to the contract, and may at once bring his 
action as on a breach of it; and in such action he will be entitled to 
such damage as would hâve arisen from the nonperformance of 
the contract at the appointed time, subject, however, to abate- 
ment in respect of any circumstances which may hâve afiforded him 
the means of mitigating his loss." Roehm v. Horst, 178 U. S. 1, 11. 
20 Sup. Ct. 784, 44 L. Ed. 953. It is further said : 

"It would seem on prlnclple that the déclaration of such intention [not to 
perform the contract when the time for performance arrives] by the promlsor 
is not in itself and unles.s acted on by the promisee a breach of the contract ; 
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and that it ,only becomes a breacb when it is converted by force of wbat fol- 
lows it into a wrongful renunciation of the contract. Its real opération ap- 
pears to be to give the promisee the right of electing either to treat the déc- 
laration as brutem fuhuen, and holding fast to the contract, to wait till the 
time for its performance lias arrived, or to act upon it, and treat it as a 
final assertion, by the promisor, that he is no longer bound by the contract, 
and a wrongful renunciation of the contractnal relation into which he has 
entered. But such déclaration only becomes a wrongful act if the promisee 
elects to treat It as such." Johnson v. MlUing, 16 Q. B. Diy. 472. 

In the same case Lord Esher says: 

"When one party assumes to renounce a contract — that is, by anticipation 
refuses to perforui it — he thereby, so far as he is concerned, déclares bis in- 
tention then and there to rescind the contract. Such a reuunciatiou does not, 
of course, amount to a recission of the contract, because one party to a con- 
tract cannot, by himself, rescind it, l)Ut, by wrongfuUy making such a re- 
nunciation of the contract, he entitles the other party, if he pleases, to agrée 
to the contract being put an end to, subject to the rétention by him of his 
right to bring an action in respect of such wrongful rescission." 

The conclusion to which thèse authorities bring us is that the plain- 
tiiîs may hâve treated the contract as breached by défendant immedi- 
ately upon being notified of its intention not to accept the cotton and 
to hâve sued at once, in which event the measure of damages would 
hâve been the value of the contract at the time of the breacb. Master- 
ton v. Mayor, 7 Hill (N. Y.) 61, 42 Am. Dec. 38; Wilkinson v. Dun- 
bar, 149 N. C. 20, 62 S. E. 748. 

Défendant insists that when plaintifïs were notified that it would 
not accept the cotton that it was their duty to make reasonable exer- 
tîons to render the injury as small as possible; that they cannot re- 
cover for any loss which they could hâve avoided with ordinary care 
and reasonable expenses, This principle invoked by défendant is un- 
doubtedly sound ; the only question is as to its application to the f acts 
in this case. The argument of the défendant assumes that by notify- 
ing plaintiffs that it would not accept the cotton the contract was at 
once, and thereby, broken, and that the duty to use reasonable effort 
to mitigate the damage by use of ordinary care was at once imposed 
upon the plaintiffs. The error which lurks in this assumption has 
been pointed out in the authorities noted. The distinction, overlooked 
by defendant's counsel, is this: By notifying plaintiffs that défendant 
intended to break or breach the contract, when the time for the per- 
formance arrived, did not operate to produce a breach. Plaintiffs 
were entitled to treat this déclaration as a breach; and, if they had 
donc so, the duty of mitigating damages by the exercise of reasonable 
effort would at once hâve arisen. Plaintiffs had not at that time pur- 
chased any cotton or entered into any contract to do so. The measure 
of damages, at that time, would hâve been the value of the contract. 
It is not necessary to consider what éléments entered into the damage 
then recoverable because plaintiffs exercised their right of élection to 
refuse to take defendant's déclaration of an intended breach as a prés- 
ent breach — they stood by the contract. In the case cited by defend- 
ant's counsel, where the duty of mitigation was imposed, there was a 
présent breach of the contract. Lawrence v. Porter, 63 Fed. 62, 11 
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C. C. A. 27, 26 L. R. A. 167. This question will become of interest in 
this case later on. 

[4] Plaintiffs having elected to maintain the integrity of the con- 
tract, and having so notified the défendant, proceeded to make a sub- 
contract with Arnold & Co. of Birmingham, Ala., for the purchase of 
cotton to enable them to comply with the contract on their part in re- 
spect to the first dehvery. They bought 50 baies of cotton (24,392 
pounds), which was shipped to Fayetteville, N. C, at a cost to the 
plaintiffs of $2,591.65. The value of the cotton at the contract price 
was $2,805.05. For this amount they drew a draft upon défendant, 
attaching it to the bill of lading and sending it for collection to the 
Bank of Fayetteville, which was duly presented. Défendant refused 
to pay the draft, or ac^cept the cotton, assigning no other reason than 
that it was under no obligation to do so. Plaintiffs sold the cotton at 
the best market price attainable, sustaining an actual loss of $335.39. 
They also paid for demurrage $14, protest fee $1.50, and telegram $1, 
aggregating $351.89. 

Mr. Benjamin says : 

"The date at which the contract is considered to hâve been broken is that 
at which the goods were to hâve been delivered, and not that at which the 
buyer may glve notice that he intends to break the contract, and to refuse 
to accept the goods." Sales (Ed. 1888) § 1012. 

In Boorman v. Nash, 9th B. & C. 145, plaintiff, in November, 1825. 
sold goods to défendant deliverable in the months of February and 
March following. Défendant became bankrupt in January. The goods 
were tendered and not accepted at the dates fixed by the contract, and 
sold at a loss. The loss would hâve been less if the goods had been 
sold in January, when the buyer became bankrupt. It was held that 
the contract was not broken by the bankruptcy ; that the assignée was 
entitled to adopt it ; that the vendor was not bound to sell before the 
time of delivery ; and that the true measure of damages was to be 
calculated according to the market price at the date fixed by the con- 
tract for performance. In U. S. v. Behan, 110 U. S. 338, 4 Sup. Ct. 
81, 28 L. Ed. 168, it was held that, when a party to a contract is pre 
vented by the wrongful act of the other party from performing, he is 
entitled to recover, as damages, whatever sum he has expended towards 
performance, together with the profits he would bave realized by per- 
formance. Cléments v. State, 77 N. C. 142; Oldham v. Kerchner, 
79 N. C. 106, 28 Am. Rep. 302. Nelson, C. J., in Masterton v. Mayor, 
supra, says: 

'•rrofits which are the direct and imuiediate fruits of the contract entered 
into between the parties stand upon a différent footing (from uncertain and 
spéculative profits). Thèse are part and parce! of the contract itself, enter- 
ing into and constltutlng a portion of its very éléments ; somethlug stlpulated 
for, the rlght to tlie enjoyment of which is just as clear and plaln as to the 
fulflUment of any other stipulation. They are presumed to hâve been taken 
into considération and deliberated upon before the contract was made, and 
tormed, perhaps, the only Induceinent to the arrangement. The parties may, 
Indeed, hâve entertalned différent opinions concernlng the advantage of the 
bargain, eaeh supposing and bellevlng that he had the best of it; but this 
is a mère matter of judgnient golng to the formation of the contract for which 
each has shown hlmself wllllng to take the responsibility, and must therefore 
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abide the hazard. Sucli being the relative position of the contracting parties, 
it is difficnlt te compreliend why lu case one party lias deprived tlie otlier of 
tlie gains or profits of tlie contract by refusing to perforni it this loss sliould 
not coiistitute a proper item in estiniatiug the damages. * * * The party 
who is ready to perform is entitled to a full indemnity for tlie loss of his con- 
tract. Ile should not be niade to sutt'er by the dolinqiunicy of tbe otlier party, 
but onght to recover precisely what he would luive ma de by performance. 
This is as sound in morals as it is in law." 

This is uniformly helcl as sound law. 

Applying thèse principles to Ihe admitted facts in this case, it is 
manifest that plaintiffs are entitled to recover such profit as was cer- 
tain, definite, or reasonably capable of being ascertained. Défendant 
corporation was engaged in operating a niill for the manufacture of 
cotton goods. It was essential to its successful opération that it should 
bave an adéquate supply of cotton of a certain grade, fiber, and grown 
upon the land in Mississippi or Alabama. To secure this it was nec- 
essary to make contracts at fixed priées for future delivery. This it 
did by making the proposai to and receiving the acceptance of the 
plaintiffs. They, on the other hand, thinking that the price of cotton 
would recède and having the expérience and facilities enabling them 
to sectire the cotton in the Southern markets, accepted the proposai 
with the expectation of making the profit represented by the différ- 
ence between the contract price and that at which they expected to be 
able to buy and deliver the cotton. This is the basis upon which trans- 
actions of this character are daily made. The opinion of the plain- 
tiffs turned out to be correct — they are entitled to the profit which 
would hâve accrued to them from this condition if défendant had per- 
formed its part of the contract. They contracted with Arnold & Co. 
to deliver the 50 baies in Fayetteville, N. C, at a cost of $2,591.65, 
défendant contracted to take and pay for it $2,805.08. The différence 
($213.43) represents the profit which plaintiffs would hâve received if 
défendant had performed the contract on its ])art. The plaintiffs are 
entitled to recover this amount, together with the $351.89, expended in 
its effort to perform on their part. 

The rights and liabilities of the parties in respect to the reinaining 
250 baies dépend upon other and diiîerent principles of law. Plain- 
tiffs purchased, September 28, 1911, 50 baies to enable them to meet 
the second delivery, and on October 10, 1911, when notified that de- 
fendant had pursuant to its declared intention refused to take the cot- 
ton, elected to treat the contract as broken at that date and sued for 
damages for what is termed the anticipatory breach. The conditions 
hère were in many respects similar to those found in Horst v. Roehm 
(C. C.) 84 Fed. 565. There defend-mt entered into a contract with 
plaintiffs for the sale of 1,000 baies of hops to be delivered at différent 
dates in monthly installments at a lixed price. A portion of the hops 
were delivered. Défendant for reasons not necessary to state, and 
held by the court to be invalid, notified plaintiffs that he regarded the 
contract as canceled, and would not accept any further deliveries. 
Plaintiffs tendered the 20 baies due on the October delivery, which 
défendant refused to accept, insisting that the contract was canceled 
and that he would not accept that, or any future delivery. Plaintiffs 
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niade no further effort to make delivery under the contract, but sued 
to recover damages for its breach. It was held, and upon writ of 
error to the Circuit Court of Appeals in Roehm v. Horst, 91 Fed. 345, 
33 C. C. A. 550, and 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, af- 
firmed, that the plaintiff was entitled to recover. Mr. Chief Justice 
Fuller thus states the question presented for décision: 

"Tlie first contract talls wltliin the rule that a contract niay be broken 
by the rennnciation of Uabillty under it in the course of performance aud 
suit niay be immediately instituted. But the other three contracts involve 
the question whether, where the contract is renouuced before performance is 
due, and the renunciatlon goes to the whole contract, and is absolute and un- 
equivocal, the injured party may treat the breach as complète and briug his 
action at once. Défendant repudiated ail liability for the hops, * » * and 
notifled plaintiff that he should make * * * arrangements to purchase 
his stock of other parties, whereupon plaintiffs brought suit. The question is 
therefore presented in respect to the three contracts whether plaintiff was en- 
titled to sue at once or was obliged to wait until the time came for the first 
nionth's delivery under each of them. * * * it cannot be denied that an 
immédiate action could hâve been brought In vvhich damages could hâve beeu 
recovered in advance for the breach of the agreement to deliver during the 
two remaining years. But, treating the four outstanding contracts as separate 
(wntracts, why is it not equally reasonable that an unqualified aud positive 
refusai to perform them constitutes sueh a breach that damages could be re- 
covered in an immédiate action? Why shall plaintiff be required to bring 
four suits instead of oneV" 

After an exhaustive review of the authorities, both English and 
American, the learned Chief Justice reaches the conclusion that the 
action was well brought, and that plaintiffs were entitled to recover 
for the anticipatory breach of the contract such damages as they sus- 
lained. In regard to the measure of damages recoverable in such 
cases and the method of ascertainment, the Chief Justice said : 

"As to the question of damages, if the action is not prématuré, the rule 
is applicable that plaintiff is entitled to compensation based, as far as possi- 
ble, on the ascertainment of what he would ha\-e suffered by the eontinued 
breach of the other party down to the time of complète performance, less 
auy abatement by reason of circumstances of whicli he ought reasonably to 
hâve availed himself. If a vendor is to manufacture goods, and during the 
l>rocess of manufacture the contract is repudiated, he is not bound to com- 
plète the manufacture and estimate his damages by the différence between 
the market price and the contract price, but the measure of damages is the 
différence between the contract price and the cost of performance. Even if 
in such cases the manufacturer actually obtains his profits before the time 
fixed for performante and recovers on a basis of cost which might hâve been 
increased or diminished by subséquent events, the party who broke the con- 
tract before the time for complète performance cannot complain, for he took 
the risk involved in such anticipation. If the vendor bas to buy instead of 
to manufacture, the same priuelple prevails, and he may show what was the 
value of the contract by showlng for what price he could hâve made subcou- 
tracts, just as the cost of manufacture in the case of a manufacturer may be 
shown. » * * In this case plaintiff showed at what priées they could 
hâve iiiade said contracts for forward deliveries according to the contracts 
in suit and the différence between the priées fixed by the contract sued on, 
and those, was correctly allowed." See Acme Food Co. v. Older, 64 W. Va. 
255, Cl S. E. 2,35, 17 L. R. A. (N. S.) 807. 

It woukl seem that the only reliable évidence in regard to the cost 
of cotton in Birmingham on October lOth is found in the sale of the 
50 baies purchased by plaintiffs on account of the contract and resold 
205 1\— 00 
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at 9.671/^ cents a pound. The évidence does not show at what pricc 
the plaintiffs could hâve bought cotton on each, or any, of the days 
upon which the future deHveries were due. Mr. King stated on his 
oral examination that the amount sued for was a great deal less than 
the différence between the contract price and that at which he could 
hâve gotten cotton to deliver at the times wdien the fîve last deliveries 
were due under the contract. He did not state what the différence 
was. Plaintiffs insist that the sale of the 50 baies on October 12th 
should be taken as the price at which they could hâve bought the cot- 
ton for the future deHveries. The burden is on the plaintiffs to show 
at least with a reasonable degree of certainty what their profits would 
hâve been at the date of performance as the basis for estimating the 
value of the contract at the date of the breach. The cost of the cot- 
ton which was tendered delivered in Fayetteville was 10.621/0 cents 
per pound. This was on September 28tli. There is no évidence as 
to the fluctuation between that date and October lOth. On Septem- 
ber 29th plaintiffs wrote défendant that they would draw for the 50 
baies, to which défendant responded on October 3d: 

•'We hereb.v notify yoii again not to ship tlie cotton as it will not be re- 
eeived or pald for by us." 

On October 4tli, in response to this letter, plaintiff's wrote défend- 
ant, reiterating their position in regard to the transaction, and saying 
in conclusion : 

"We will not recède t'rom the just position \-\'hicli we hâve taken and ex- 
peet to draw on you for the 50 baies we are shippiiif; yoii, in exact accord- 
iuiee with our contract and, if you elect to let our draft go to protest, we 
will then at once dispose of this cotton as well as the other two hundred and 
fifty baies, which will be due you, to the best adviuitage and will then entei' 
suit against you for whatever loss is incurred l'or the entire three hundred 
baies." 

On October 5th, plaintiffs wired défendant that they were drawing 
for the price of the cotton. This wire was confirmed by letter of 
same date inclosing invoice for the 50 baies. On October 6th défend- 
ant wrote plaintiffs that it would décline to pay the draft. This closed 
the correspondence. The cotton was tendered October lOth — défend- 
ant refused to accept, and on that day plaintiffs elected to treat the 
contract as breached. The measure of damages, as we bave seen, is 
the value of the contract on that day, and this is ascertained by fixing 
the cost of performance on the part of the plaintiffs. 

In Masterton v. Mayor, supra, Beardsley, J., said: 

"No rule which will be absolutely certain to do justice between the parties 
caii he laid down for sucli a case. Some time niust he taken arbitrarily at 
which priées are to be ascertained and estimated, and the day of the breach 
of the contract or of the connnenceuient of the suit should i)crhiips be adopted 
under such circunistances." 

In a note to this case (42 Am. Dec. 50) it is said : 

"ilarket value, wlien an élément in damage, is not to be flxed accordlng 
to sudden or transient iiitiations or deiiressions in priées but accordiug to the 
range of the entire uiarket." Siuith y. Griflith, 3 Hill (N. Y.) 333, 38 Ani. 
Dec. 039. 
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It would seem, therefore, that in respect to the breach of the con- 
tract as to the 250 baies the delivery of which was due at stated peri- 
ods between October 15th and December 15th, inclusive, the contract 
is to be treated as broken October lOth, and the price at that date, in 
the absence of any évidence as to the price at the date of each deliv- 
ery, should be adopted. To this défendant cannot object because the 
only évidence is that the diiïerence between the contract price and the 
price at which the cotton could hâve been obtained in Birmingham 
was less than the price at which the 50 baies were sold on October 
12th. Assuming, therefore, that plaintiflfs could bave bought the cot- 
ton in Birmingham at 9.671/2 cents, to this should be added the f reight 
which was 54 cents per 100 pounds, thus giving the cost to plaintififs 
to deliver the cotton in Fayetteville, N. C. In the absence of any évi- 
dence to the contrary, a baie of cotton will be fixed at 500 pounds ; 
this being the évidence upon that point. Plaintifïs lost on the 50 baies 
(being the remainder of the one hundred baies bought on September 
28th at 10.62% cents) $237.50, to which loss they are entitled upon the 
principle applied to the 50 baies actually tendered ; this purchase be- 
ing made by them under a subcontract to enable them to perform the 
contract as to the second delivery. The damage therefore which plain- 
tifïs hâve sustained for amounts actually paid out and loss of profits 
cornes to this : 

Loss on 50 baies tendered défendant Oet. lOth and re- 
sold including expenses .$ .'îdI 89 

Loss of profit on this cotton 213 45 

Aggregate $ 565 34 

Loss on 50 baies purchased Sept. 28tli and resold 
Oct. 12th 237 50 

Profit on 250 baies of Oct. lOtli, 1911 

Contract price at 11% cents $14,.''.75 00 

Cost of cotton in Birmingham ,$12.09.3 75 

Frelglit 675 00 12,768 75 1,606 25 

Total damages .$2,409 09 

To this interest should be added of an average date November 15, 
1911. The jury are instructed to answer the issue accordingly. For 
this amount judgment may be drawn. 



NATIONAL MINES 00. v. CHARLESTON HILL NAT. MINING 
SYNDICATE et al. 

(District Court, D. Nevada. October 26, 1912.) 

No. 1,185. 

Mines and Mikebals (§ 38*)— Extbalatebal Rights. 

In a suit to détermine coniplainant's extralateral rights with référence 
to certain mining locations, évidence held to require a finding that the 
N. vein at its apex and on its strike traversed complainant's West Vir- 
ginia location from end to end, crossing both end Unes, dipping in a 
Wesierly direction, and in its downward course passed beyond the west 
side Une of that elaim and beneath the surface of complainant's Charles- 

*For otber cases see eame topiu & § numbeb in Dec. Se Am. Digs. 1907 ta date, & Bep'r Indexes 
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ton Fraction location to aud across the west sicle line tliereof, and con- 
tinuiiig Iti its flownward course passed beneatli the svirface of defendant's 
West Virginia No. 1 location ami Cliarlestou Xo. 1 and tlie Wesl Virginia 
Fraction, and tliat coniiilalnant was tlierefore entitled to extralateral 
riglitN along tlie veiu under sucU daims. 

[Ed. Note. — For otlier cases, see Miueti and Minerais, Cent. Dig. §§ 87i/i- 
113 ; Dec. IMg. § ;;8.*] 

In Equity. Suit by the National Mines Company against the 
Charleston Hill National Mining Syndicate, a corporation, and the 
Mammoth National Mines Company. Judgmcnt for complainant. 

Dickson & Ellis, of Sait Lake City, Utah, L. G. Campbell, of Winne- 
mucca, Nev., Bartlett & Thatcher, of Tonopah, Nev., and E. S. Mc- 
Cord, of Seattle, Wash., for complainant. 

Rufus C. Thayer and Metson, Drew & MacKenzie, ail of San Fran- 
cisco, Cal., for défendant Mammoth Nat. Mines Co. 

EARRINGTON, District Judge. This action was originally brought 
against the Charleston Hill National Mining Syndicate and the Mam- 
moth National Mines Company. The Mammoth bas def aulted ; hence, 
wherever the term "défendant" is used in this opinion, it will be un- 
derstood as referring to the Charleston Hill National Mining Syndi- 
cate alone. 

Complainant owns the West Virginia, the Charleston, and the 
Charleston Fraction. Défendant owns the West Virginia No. 1 and 
the Charleston No. 1. The West Virginia Fraction lies between the 
West Virginia and the West Virginia No. 1 ; otherwise it is of no in- 
terest in this suit. The six claims are located about north 33° west, 
and occupy a tract of land some 2,904 feet long, varying from 1,100 
to a little more than 1,200 feet in widtb. The West Virginia and the 
Charleston, on the east side of the tract, are separated from the West 
Virginia No. 1 and the Charleston No. 1 on the west side by a strip 
of ground which bas its greatest width, 39 feet, at the south end of 
the tract, and extends to the north 1,840 feet. From that point the 
Charleston and the Charleston No. 1 hâve for 1,079.78 feet, and to the 
north end of the tract, a common side line. The Charleston Fraction 
occupies the north 1,088.8 feet of the strip, and the West Virginia 
Fraction the south 751.2 feet; the two claims hâve a common end 
line. The north end line of the West Virginia and the south end line 
of the Charleston are identical. The same is true of the north end 
line of the West Virginia No. 1 and the south end line of the Charles- 
ton No. 1. The properties are situated on the western slope of the 
mountains to the east of Quinn River Valley, in National Mining Dis- 
trict, Humboldt county, Nev. 

Valuable minerai in place was discovered first on the West Virginia 
No. 1. That claim was therefore the earliest valid location. 

In the bill it is alleged that the National vein at its top or apex, and 
on its strike, traverses the West Virginia from end to end, crossing both 
end lines; that it dips in a westerly direction, and in its downward 
course passes beyond the west side line of that claim, and beneath the 

•For other cases see same topic & S numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexas 



NATIONAL MINES CO. V. CHAHLESTON HILL N. M. SYNDICATB 789 

surface of the Charleston Fraction, to and across the west side Une 
thereof , and continuing in its downward course passes beneath the sur- 
face of the West Virginia No. 1, the Charleston No. 1, and the West 
Virginia Fraction. 

The ansvver dénies that there is any vein in the West Virginia, the 
top or ape.x of which Hes wholly within the side Hnes of that claim ; 
dénies that there is any vein within the West Virginia which traverses 
that claim from end to end, or crosses both or either end line thereof ; 
dénies that said alleged vein in its downward course passes beyond the 
west side line of the West Virginia and beneath the surface of the 
Charleston Fraction, the West A'irginia No. 1, or the Charleston No. 
1 ; and dénies that there is any vein, or any part of the apex of any 
vein, so situated with référence to the boundary lines of the West Vir- 
ginia that any extralateral rights whatsoever can be lawfuUy predi- 
cated thereon. In brief, no extralateral rights attach to the owner- 
ship of the West Virginia, because the vein in its course crosses neither 
end line, and its apex is too broad to be wholly included within the 
side lines of that claim ; and, finally, the vein in its downward course 
does not pass beneath the surface of defendant's properties. 

On the trial défendant contended that the West Virginia is traversed 
by more than one vein ; that the workings do not follow a continuons 
fissure; that the first, which will be termed the "National vein," after 
Crossing the north end line of the West Virginia, proceeds on a course 
nearly due south more than one-third the length of that claim, and 
meets a second fissure, which will be termed "the fault," coming on a 
strike of about north 30° west, across and from the south end line ; 
that the fault has a much flatter dip than the National vein ; that, 
wherever the National vein has butted against the fault, it has been 
eut through and sheared ofï in such manner as to leave at the line of 
cut-olï, and against the lower side of the plane of the fault, an under- 
ground apex. 

The mountain side on which the claims are located falls away rap- 
idly toward the north, so much so that it has been possible to work 
the mines through a séries of tunnels folio wing each other down the 
dip of the vein toward the west, like steps. Between the portai of 
tunnel No. 5 and its .south face, which is 600 feet beneath the surface, 
the distance in a straight line is less than 1,300 feet. Station 575 at 
the south end of the apex drift, 142 in tunnel No. 2, 146 in tunnel No. 
3, 118 in tunnel No. 31/2, 115 in tunnel No. 4, and 172 in the west 
drift of Mammoth No. 3 tunnel, fix approximately the line along which 
the National vein is bent or eut ofif as it descends into the earth. This 
line will be termed the "break." 

If the dip and strike of the two fissures were constant, thp contact 
would be a straight line to the deep. As it is, that line conforms to 
the convexities, concavities, and bends of the vein along its way. The 
upper end of this line, at station 575, near the surface is 574.6 feet 
from a vertical plane passing through the south end line of the West 
Virginia ; it crosses under the east side line of the West Virginia No. 
1 at a point near station 118 on the 3V2 level, 572 feet from said plane, 
and at vertical depth of about 350 feet. The horizontal distance thus 
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covered by the vein on its dip between the two stations is more than 
275 feet. Station 118 is some 4 or 5 feet within the exterior lines of 
def endant's property. From station 575 to station 1 18, the line of cut- 
off is substantially parallel to the end lines. From station 118 to a 
point between the top of the Workman Raise and the floor of level 
3yo, through which it must pass if there be such a cut-off, it is nearly 
parallel to the side line; approximately, the two arms form a right 
angle. The top of the Workman Raise is 108 feet south of station 
118. If the west drift on the 31/2. level be extended on its présent 
course 25 feet to the south, it wiîl be directly above the top of the 
Workman Raise. If the Workman Raise be continued upward on its 
présent course, it will eut the east drift on the Sy^. level a few feet 
south of station 132. Unfortunately the Workman Raise bas not been 
connected with the 3I/2 level ; consequently it is impossible, conceding 
the existence of the cut-off, to détermine its précise location within the 
40 feet of vertical space which séparâtes the raise from the level. Mr. 
Boyle places it 10 feet above the Raise. In any event, if there be a 
line of cut-off, for 108 feet south of station 118 to a point 10 feet 
above the Workman Raise it is nearly level, and within défendantes 
side lines. 

It is clear, and it is conceded, that complainant is entitled to extra- 
lateral rights between parallel vertical planes, one drawn through the 
south end line of the West Virginia, and the other through a point on 
the west side line of that claim 572 feet from its northwest corner. 
That portion of the National vein which is in dispute lies south of 
both planes. 

The questions to be decided are : Was the National vein sheared off 
by the fault; if so, is the underground apex of the vein within com- 
plainant's lines, or within def endant's lines? 

Thèse questions cannot be decided on the ground that witnesses are 
unworthy of belief. The only basis on which a fair décision can rest 
is on facts which hâve been established by the évidence. Undoubtedly 
future development will fix as existent or nonexistent much which is 
now inférence, more or less well taken, and about which, in my opin- 
ion, the experts sincerely and honestly disagree. 

The strongest possible évidence that the vein bas been sheared off 
would be the severed fragment. If the cutting were followed by mod- 
erate or no displacement, complainant's extralateral rights might not 
be distufbed. In any event, they cannot be affected in so far as the 
original apex remains within the West Virginia side lines. The sev- 
ered segment, if it ever existed, bas disappeared ; its disappearance is 
accounted for by défendant in this way : The mountain on which the 
West Virginia is located was built up by successive lava flows ; the 
earlier lavas were largely rhyolitic or acid, and in them the National 
vein was formed. In the later flows of basait, obsidian, and rhyolite. 
the basicroçk predominated ; the later outpourings of lava did not 
take place, and the fault fissure was not created, until after the .Na- 
tional .ycin had been formed and mineralized, substantially as it is 
to-day.-.,Th€ fault fracture eut through the younger séries of lavas; 
and that portion to the west of the fracture settled down, until the 
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lower strata — that is, the dark colored basait of the later lava flows in 
the hanging wall — -was abreast the ligliter colored rhyolite in the foot 
wall. Thns the severed portion of the vein was carried to the deep, 
where it now rests in the hanging wall country somewhere to the west 
of the fault. This displacement must hâve exceeded 300 feet, because 
no trace of the missing vein has been found in Mammoth No. 2 tun- 
nel, which explores the country for 76 feet west of No. 3 level at a 
depth of at least 320 feet. Defendant's experts estimate this displace- 
ment at 600 vertical feet. Measurements at the saddle, between Buck- 
skin Mountain and Charleston Hill, some 3,000 feet south of the 
ground in question, tend to show a faulting at that point, followed by 
a vertical displacement of 600 feet. Conceding the extensive displace- 
ment at the saddle, and the identity of the fracture at that point, and 
the fault fissure in the West Virginia, still it does not necessarily fol- 
low that the downward movement will be the same at both points or 
at ail points along the fissure. It is impossible to assume that the 
hanging v/aW country settled uniformly, as one unbroken solid niass ; 
it was composed of rock varying in strength and texture, and in the 
fracture itself there were bends and irregularities which accelerated 
or retarded the movement. It is also reasonable to suppose that the 
conditions which led to the fracture, and permitted the downthrow, 
were more quickly satisfied at one point than at another. 

However this may be, whether there were one or two fissures, 
whether the disturbed conditions at and along the line of break were 
the resuit of the severing of one fissure by the other, or simply be- 
cause there was a bend in the original fracture, it is certain that the 
hanging wall country relative to the foot wall subsided. This is shown 
by the striations or slickensides on the walls, and the drag, or rounded 
and worn fragments of rock at varions places in the workings, and 
also by the veins themselves. The National vein, as well as the fault, 
is a fissure which originated as a fracture, caused possibly by the con- 
traction and settling of the more porous lavas to the west. Each fis- 
sure pursued a more or less regular and uniform course along its 
strike, and into the deep, save as it was otherwise directed by the na- 
ture of the rock through which it passed, and by the forces to which 
it owed its création. At first the walls were touching each other, then 
the hanging wall dropped, possibly the displacement was sudden, but 
of moderate amount, and récurrent. This movement, with the inévi- 
table sliding, grinding, and crushing of one surface against the other, 
produced a zone of broken rock, and more fully divided and pulverized 
material, which is now either gouge or clay. The fissure, once f ormed, 
permitted the circulation of surface and subterranean waters laden 
with minerai. 

The défense is based not only on the theory that the National vein 
and the fault are distinct fissures, but that the former was made and 
mineralized before the latter came into existence. The évidence shows 
the two fissures are of equal width. There is more quartz and less clay 
and gouge in the vein than in the fault. Possibly the présence of so 
much clay in the fault, impeding, as it naturally would, the flow of wa- 
ters carrying minerai, will account in part for the dift'erence in the 
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mineralization of the two fissures, and the relatively small quantity of 
quartz in the fault. Unquesdouably there are marked différences iti 
the filling of the fault and the National vein. In this, however, therc 
is nothing unusual. It rarely occurs that any vein containing gold and 
silver has been uniformly niineralized, or equally enriched throughout 
its entire length and depth, or even throughout any considérable space. 
In the National vein there are spots of extraordinary enrichmevjt, 
where the ore has a value of $60 or $70 a poimd ; nevertheless even in 
this portion of the mine the volume of ore taken from the vein is 
trifling as compared with the waste which is broken down. 

In support of the theory that the National vein was formed before, 
and the fault after the younger séries of flows, défendant has shown 
that the foot walls, both of the vein and of the fault, both north and 
south of the break, are rhyolitic ; that the hanging wall of the Na- 
tional vein north of the break, and both walls of timnel No. 4 south 
of the break, are of the same character ; that the country rock betweeii 
the east and west branch of the loop on level No. 3, between the east 
and west drift on the 3V1. level south of the break, and between the 
east and west drift on Mammoth No. 3, also south of the line of break, 
is rhyolitic ; and that the hanging wall country of the fault is basait, 
or basic rock. In brief, the younger basait forms the hanging wall of 
the fault ; elsewhere the country rock is of the older séries. It is ar- 
gued that, if there is none of the younger basait in the hanging wall 
of the National vein, the vein must hâve been formed, and the down.- 
throw of its hanging wall must hâve occurred, before the younger ba- 
sait came out. If the hanging wall of the fault is of the younger ba- 
sait, the fault must bave been created after the later séries of lavas 
flowed over the carlier rhyolitic rock in which the National vein had 
been formed. 

The country rock exposed in the workings of the mine is susceptible 
of further classification, which suggests an entirely différent explana- 
tion. There is no testimony which I recall of any basic rock north of 
the break, except in crosscut No. 6 from Mammoth No. 2 tunnel ; that 
crosscut is more than 80 feet long, and less than half its length is 
north of the line of break. There is no évidence of any basic rock in 
Mammoth No. 3 tunnel, except in the west drift souih of the break. 
In brief, practically ail the basaltic hanging walls are south of the line 
of break, and ail the walls north of that line are rhyolitic. 

Prof. Lawson testifies that the younger séries of lavas coming from 
the south stop on the surface of the claim in the vicinity of defendant's 
cross-section 9-9; that is, about 250 feet south of station 575, and 140 
feet south of station 118. 

Mr. Wiley says: 

"The basait docs not extend down to the center of the West Virsinja. It 
eovors the soutliwest corner of the West Virginia, and for a distance ot 500 
01" (i(X) feet north of the south end line." 

If the fault and the vein were contemporaneous, and were created 
after ail the lava flows, it woukl not be unreasonable to expect basic 
rock in the hanging walls south of the break under the basic rock at 
the surface, and acid rock in the hanging walls north of the break, 
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where the overlying rock to the surface is alniost entirely rhyolite. It 
is true there are few places south of the break where the hanging wall 
of the fault is exposed, and practically none where it is opened by 
crosscuts. In support of defendant's theory, I am net at Hberty to as- 
sume that, if exposures and crosscuts were made, basic rock would be 
discovered. 

Complainant's testimony is to the efifect that the heavy, tough, black 
gouge, which is claimed to be characteristic of the fault, and which is 
probably the product of the dark basic rock, is found in the east drift 
on Mammoth No. 3 level, and also in No. 4. This testimony is not alto- 
gether in harmony with the theory that both those drifts are run in 
acid rock. However, it is unnecessary for the purposes of this case to 
décide which is correct. The only exposure of what is conceded to be 
the National vein on either drift, which is more than 140 feet south of 
the line of break, is at station 343, where it is encountered by a cross- 
cut from station 341. 

The conditions in No. 31/2 tunnel are important, not only because of 
their complexity, but because that level south of station 99 is eut longi- 
tudinally by the side line between the two properties, and because the 
horizontal portion of the line of cut-ofif, if there be one, lies near, or 
only a few feet below, the floor of this level. The rock both north 
and south of station 118 is much disturbed. This would be so whether 
the National vein were severed or merely bent at this point. Probably 
the movement of a single bent hanging wall, down and over a hip in 
the foot wall, would be productive of more disturbance and dislocation 
than two independent movements separated by a long interval of time, 
each on a comparatively regular strike, one cutting through the other. 

Corning from the north the drift widens at station 97. Its east wall 
swings more to the east, and the vein of quartz turns somewhat to the 
west. Twenty-eight feet south it is 13 or 14 feet wide; its roof is 
partly supported for the next 40 feet by three pillars, standing a little 
nearer the east than the west wall. Between stations 99 and 1 18, the 
drift is 20 feet wide; 76 feet south of station 97 it is 151/2 feet wide; 
hère the drift forks, or rather the passages on each side of the pillars, 
are continued to the south, each in a distinct drift. Between stations 
99 and 118 the drift makes an elbow ; to the north its course is about 
north 9° west; to the south, south 28° to 32° east. The east drift 
follows a fissure containing quartz, for a distance of 138 feet, to sta- 
tion 169. Its foot wall coming north extends to a point some 10 feet 
east of station 98 ; back of this are two walls, one of which reaches 
as far north as station 97. Thèse walls, with the fissure in the east 
drift, according to défendant, are the east strand of the fault. The 
west drift extends south from station 118 to and through station 101, 
a distance of 88 feet. The main fault fissure, which comes north 
through this drift, goes to station 1 18 on a strike of north 28° west. 
A few feet north of that station it swings to the west, and at station 
357, 82 feet from station 118, its strike is north 66° west. The quartz 
coming from the north grows slronger as the drift widens. At sta- 
tion 98 it is 6 feet thick ; 10 or 12 feet further, between pillars A and 
B, it is 10 or 12 feet thick. Hère the main body of quartz gradually 
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changes its course from south 9° east to south 15° east, and then to 
south 12° east. At this point a smaller strand of quartz, perhaps 
3 or 4 feet thick, putting out from the main vein, continues on to 
station 118, where it terminâtes. Twenty-six feet south of sta- 
tion 98, the main strand of quartz divides; one fork 15 feet in 
^ength goes to a point about 8 feet east of station 100, where 
in the roof, midway between the two sides of the drift, it butts 
against and terminâtes on the west fissure coming out of the west drift. 
This fissure between its hanging wall and the Hne of contact with the 
quartz is perhaps 4 feet thick; it carries cruslied rock, clay, frag- 
ments and stringers of quartz, and on the hanging wall there is the 
characteristic tough, black gouge of the fault, from 2 to 6 inches thick. 
At the line of contact between the quartz and the fault, small round 
fragments of rock are found, which indicate at least a diiïerentiaf 
movement. The severed band of quartz bas a total width of from IV. 
to 2 feet; its dip is "3° west. Corresponding dips on the opposite 
walls of the drift are 60° west on the foot wall, and 44° west on the 
hanging wall. The foot wall south of the south end of pillar B, where 
the main body of quartz forks, has a dip of 63° west; the correspond- 
ing strikes are north 10° east for the severed quartz strand, north 40° 
west for the east foot wall, and north 28° west for the west hanging 
wall. The severed strand of quartz is not parallel, either as to strike 
or dip, with any other wall, seam, or fissure in the drift, either to the 
east or the west ; furthermore, nothing is eut with the quartz whiclx 
resembles the hanging or the foot wall of the National vein. The ma- 
terial severed with it is simply vein matter. 

Défendant contends that the severed vein is the main National fis- 
sure, and that the quartz on the east wall of the drift is a part of, and 
belongs to, the fault .system. To this I am unable to yield my assent. 
A careful examination convinces me that the fissure of massive, heavy 
quartz, coming through stations 97 and 98, continues on without a 
break into the east drift, through stations 120 and 119, and that the 
fissure th'ere exposed is the National vein. The severed strand is a 
cross-seam, which may reasonably be expected in any fissure at places 
where the fissure greatly exceeds its normal width. The same also is 
true of the quartz strand terminating at station 118. 

"S. vpin which suddeiil,y widens and iiarrow.s will exhibit bends which do 
not correspond with the walls of the vein itself." 

I am unable to find any différence between the quartz at station 120' 
and the quartz further north. If there is more sugar quartz, it is due 
to greater internai movement within the fissure since the quartz was 
deposited. Second-grade ore has been taken from this vein near cross- 
çut No. 8, more than 50 feet south of where the main trunk of quartz 
forks. ' Free gold, and even high-grade, has been found in the face 
of this drift at station 169. Above this level stoping has been donc to 
a limitée! amount, for more than 180 feet to the south of the break. 
The fault movement is supposed to bave brought down a basait hang- 
ing wall, and the hanging wall of the fault is supposed to be basait. 
The hanging wall of the east drift, however, is not basait, but rhyolitic 
felsite; both walls of this drift, so far as defendant's évidence shows. 
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are in acid rock ; so are both walls of the National vein. If, as Mr. 
Searls testifies, this fissure is a crack or ramification of the fault, there 
was hère neither fracture nor movement prior to the création of the 
main fault. Mr. Searls also testifies that it was so weak near station 
97 it could not eut through the wall of the National vein. Ten feet 
east of station 98, where one of the walls of the east strand terminâtes 
in its course north, according to Prof. Lawson, there has not been suf- 
ficient movement to manufacture clay ; the material there being merely 
decayed rock. 

Notwithstanding ail this, the east fissure is as wide as the main fis- 
sure. It is quite as wide as the drift; between stations 120 and 132, 
it is wider. There is as much évidence of movement hère as there is 
in the National vein north of station 97. Mr. Searls speaks of it as 
the footwall branch which took up only a small portion of the move- 
ment. Mr. Lloyd suggests there is but one fault fissure, the hanging 
wall of which is in the west drift, the foot wall of which is in the east 
drift, and the country rock between the two is a lens-shaped horse. 
If this is true, there is a very remarkable situation on the 3% level. 
From station 100, and for 72 feet north, the National vein is between 
the two strands of the fault ; south of that station the space between 
the two strands is filled with a block of rhyolitic felsite, shaped like a 
half-worn cake of soap, thick in the center and tapering to a thin edge 
at the ends and sides ; the east strand of the fault hugs the east or 
lovver side of the horse, until it unités above and below the 3% level 
with the west or main fault strand. Unquestionably the two strands 
do unité on their upward course, the dip of the west strand is flatter 
than the dip of the east strand ; thus the two strands show a tendency 
to converge going up, and to diverge going down. 

In the stopes above, the two strands are much doser together than 
at the floor of the drift itself. Below the level there are no workings 
which show a curvature of the east strand toward the main fissure, 
and neither on Mammoth No. 3 nor on No. 4 level does anything ap- 
pear which bears witness to the existence of a fissure dipping from a 
possible stump of the National vein, and uniting with the west or main 
fault fissure. 

In order to illustrate its conception of the situation, défendant has 
presented four cross-sections through this part of the workings. The 
first, A-A, is 197 feet south of station 118; on this section a horse is 
represented as extending from a point 20 feet vertically above the floor 
of No. 3 level to a point 38 feet vertically above the floor of Mammoth 
No. 3. This horse is 259 feet wide from top to bottom, and 14 feet 
thick at the SY^. level, where this latter dimension is greatest. The 
only exposure of any portion of the walls of the horse is in the 13 up- 
raise from the east drift on the 31/2 level ; 25 feet up this raise, a 
crosscut to the west, some 12 feet in length, at its face cuts the same 
jissure which is exposed in the west drift. The dips taken on this sec- 
tion were 46V2,°, west at tunnel No. 2, 59° west at tunnel No. 3, 55° 
west at a point 20.9 feet above the 3I/2 level, 41° west in the west drift 
on Mammoth No. 3, and 60° west, projected, for the east drift. 

The next section, B-B, is 132 feet south of station 118. The only 
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exposures of the walls of the liorse on this section are at No. 3 tunnel, 
and at a point 28.9 f eet above the SVa level, in the 121/2 upraise. The 
horse is représentée! as being 281 feet wide and 13 feet thick at the 
S'/l) level. The dip at the top of 121/2 upraise is 61° west; at No. 3 
tunnel, 60° west; at the west strand of Mammoth No. 3, 48° west; 
and on the east strand the projected dip at that level is 60° west. 

Cross-section C-C is taken 130 feet south of station 118. The only 
exposures of the walls of the horse in this section are in No. 12 up- 
raise, and at the No. 3 tunnel. The horse is represented as being 284 
feet wide and 19 feet thick. The observed dips are : Foot wall at No. 
3, 66° west ; in the No. 12 upraise, 25 feet vertically above the floor of 
the 3"!/^ level, 54° west; on the west drift Mammoth No. 3, 50° west; 
and in Mammoth No. 4 tunnel, 61° west. 

The last cross-section, D-D, is drawn 104 feet south of station 118, 
near station 132, and passes very near the Workman Raise. The only 
exposures of the walls of the horse are in the No. 3 tunnel, and in the 
west drift of 3y2. level. The horse is represented as being 252 feet 
wide and 26 feet thick. 51 feet south of station 118, crosscut No. 
8 connects the two strands, which are there but 15 feet apart. At 
station 118 the foot wall of the east strand and the hanging wall of the 
west strand are 15^/> feet apart; and at station 97 the north end of 
the foot wall of the west strand strikes north 5° west, while the main 
fault, more than 85 feet to the west at station 357, bas a strike of 
north 66° west. 

The idea of a lens-shaped horse dérives its chief support from the 
variation in the dips of the fissure above the 3V; level, in tunnel No. 4, 
and in the two drifts on Mammoth No. 3. Défendant contends that 
the dips recited are tangent to the curve made by the vein in its down- 
ward course. 

On section A-A, the dips, beginning at the No. 2 tunnel, are 46%°. 
59°, 55°, and 60° projected in the east drift, and 40° in the west drift 
of Mammoth No. 3. 

On section C-C the corresponding dips are 48°, 66°, 54°, 61°, and 
50°. The dips given on complainant's Exhibit B and the exhibits dis- 
playing varions cross-sections through the mine, show that a line 
drawn to conform to the dips at and above the 314, level and on Mam- 
moth No. 3 east level would not be an unusual profile. 

As the vein goes downward, near the surface the dip is relatively 
flat; near 3 or 31/) level it becomes steeper; and still lower down it 
becomes flatter. For instance, on defendant's cross-section through 
the Stall shaft, Exhibit 112, dips corresponding to those just given are 
about as follows: 54°, 56°, 78°, 56i/2° ;^ and below the 4% level, 68° 
and 5714°. The existence of such a dip or concavity is insufficient 
to establish defendant's contention. Furthermore, as the east strand of 
the fault descends below the 3% level, it must unité with the west or 
main strand, or it must pursue an independent course between that 
strand and the National vein disclosed in the Workman Raise; if it 
does neither, no other conclusion is tenable but that it is the same fis- 
sure which comes up the Workman Raise, and, if so, the apex levé!, 
tunnel No. 2, tunnel No. 3, tunnel No. 4, Mammoth No. 2, the east 
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drift on the 31/^ level, and the east drift on Mammoth No. 3 are al! 
on the National vein, and there is no underground apex of that vein 
within defendant's boundary Unes. That it has not pursued an in- 
dependent course is certain, because no trace of such a fissure is any- 
where found in the crosscut between the east and west drifts of Mam- 
moth No, 3, 133 feet below ; that it could hâve died out before reach- 
ing the crosscut is highly improbable in view of the évidences of 
movement between stations 120 and 169 on the 31/2 level east drift. 

Wherever in thèse workings there are two parallel fissures, the dip 
of the west fissure as a rule is flatter than the dip of the east fissure ; 
they converge toward the surface, they diverge toward the deep; no 
working in the mine has shown any convergence which would justify 
a finding that the east and west fissures on the 3i/^, level unité within 
the 133 feet of vertical space which séparâtes that level from Mam- 
moth No. 3. 

According to défendant, wherever the National vein or its spurs or 
cross-seams are eut on this level, or in the stopes above it, the cutting 
is effected by the west strand of the fault. For more than 72 feet 
north of station 100 we hâve the National vein exposed between the 
two fissures of the fault. 108 feet south of station 118, at the top of 
the Workman Raise, the National vein is not between the two fis- 
sures, but east of both of them. A few feet above that raise, it is 
said to be eut ofl^, not by the main fault, but by the weaker or east 
strand of the fault. For 100 feet or more south of the Workman 
Raise the upcoming National vein is represented in defendant's cross- 
sections A-A, B-B, C-C, and D-D, as butting against, and being eut 
oS by the east strand of the fault. Crosscut 8 connects the two 
strands of the fault within 55 feet south of station 118. There is no 
testimony that any trace of the National vein has been discovered in 
the rhyolitic felsite through which that crosscut is run. No explana- 
tion has been ofifered as to why the National vein north of station 100 
is west and south of crosscut 8, is east of the back strand of the fault, 
or how it came to be so, or how and where it passes through that 
branch of the fault. If the east or back strand of the fault was strong 
enough to go down any considérable distance, it must hâve encoun- 
tered the National vein below the floor of the level for about 70 feet 
north of station 100. If it be said that the plane of movement was 
along the hanging wall of the west strand, and that the movement on 
the east strand was not strong enough to carry this fragment of the 
National vein to the deep, then the question arises as to what has be- 
come of the corresponding fragment of the National vein south of sta- 
tion 100. There the plane of greatest movement was likewise on the 
west strand. 

Observed local dips are dépendent on local conditions. In the very 
nature of things they cannot, unless very numerous and everywhere 
taken, reflect accurately the gênerai dip of a fissure. Furthermore, 
levels A-Yo, 4%, and 5, north of the break, are lower than any workings 
to the south of that line, and should not be considered in comparing 
the dip of the fault with the dip of the vein. The dips of the fault, 
taken from the apex level at right angles to the strike of the fault, 
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and the dips of the vein takeii f rom station 575 at right angles to the 
strike of the National vein, are as follows: North of the break to No. 
2 level, 54° ; south, 53° ; north to No. 3 level, 53° or 54° ; south, 51° ; 
north to 3i/^ level, 55° ; sonth to the east drift, 53°, to the west drift, 
50° ; north to No. 4 level, 60° ; south, 53° ; north to 414 level, 60° ; 
south to Manimoth No. 3, west, 44° ; to Mammoth No. 3, east, 54°. 

The Southwest corner of the West Virginia is 125 feet higher than 
the southeast corner, and 350 feet higher than the north end of that 
claim. The fissure or fissures in question dip under and into the moun- 
tain, while their course to the north is down a steep slope. This fact, 
as well as the différence in the material of the lower slopes of the 
mountain, may be responsible in some measure for the alleged steeper 
dip of the vein. The gênerai tendency of the local dips observed on 
each level is to become steeper toward the north. 

That portion of Mammoth No. 3 east, which is on the vein, is about 
16 feet higher than No. 4i/l level. Dips taken on those two levels, 
two from the fault drift, one from station 575, and one from level No. 
2, at intervais of about 200 feet, beginning at the south face, are as 
follows: At station 343, 53° ; at station 304, 54° ; at station 575, 60° ; 
and at station 477, 62°. 

It is évident on the most casual examination of the maps and models 
in évidence that the National vein south of the line of break in tunnel 
No. 4 and Mammoth No. 3 west drift is substantially parallel to the 
fault. The différence between its strike north and its strike south of 
the break in those tunnels is practically the same as the différence be- 
tween the strike of the fault south and the strike of the National vein 
north of that line. If the two drifts on Mammoth No. 3 are projected 
upward, each at an angle équivalent to the average of its observed 
dips as shown on complainant's Exhibit B, the west or fault drift 
from station 322 to station 341 will fall 22 feet east, and the National 
or east vein between stations 172 and 343 will fall 19 feet west of the 
apex level. 

On the south side of the break in the apex level from face to face, 
about 420 feet; in tunnel No. 2 from station 142 to station 181, 420 
feet; in tunnel No. 3 from station 146 to station l'77, 266 feet— the 
strike of the fault is approximately north 25° west. In tunnel No. 4 
from station 115 to the face, 125 feet, the strike of the National vein 
is north 24%° west. In Mammoth No. 3 east drift from station 172 
to station 343, a distance of 193 feet, the strike of the National vein 
is north 2514° west. In the 3% level east drift, the strike of the fault 
is north 32° west; on the west drift, north 28° west. In Mammoth 
No. 3 tunnel west drift, from station 322 to station 341, 220 feet, the 
strike of the fault is north 31Vli.° west. The corresponding strikes of 
the National vein north of the break are from due north and south to 
north 5° west. 

Under ail the circumstances, the différence in strike, and the dif- 
férence between the dip of the fault north of the break and the dip 
of the National vein south of that line, are not very persuasive évidence 
ihat the vein and fault are distinct, independent fissures. 

It is conceded that level 4 throughout its entire length, and Mam- 
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moth 3 east from station 301 to station 174, and again at station 343, 
are entirely on the National vein ; otherwise it is claimed by défendant 
that ail the drifts south of the break are in the fault fissure. The the- 
ory of the défense is that the National vein, coming up under the 
fault, is eut ofï above the Workman Raise before it reaches the vertical 
plane passing through complainant's west side line. In tunnel No. 4 
and Mammoth No. 3 east are the only conceded exposures of the Na- 
tional vein south of the break. If defendant's theory is correct, the 
vein south of the break in No. 4 and Mammoth No. 3 east should ex- 
hibit the characteristics of the National vein, and should differ from 
the fault as the vein does. This, however, is not the case. The fissure 
in No. 4 and Mammoth No. 3 east, near the line of break, changes its 
course from almost due north and south, and thereafter is parallel to 
the fault drifts above. The similarity of the bends in the fissure on 
the No. 4 level and in 3^/2 east is more than suggestive of tlieir identity. 

North of the break from level 1 to level 5, the stoping for several 
hundred feet is practically continuous, South of that line there is very 
little. Between tunnels 1 and 2, it extends 40 feet south of the break ; 
between tunnels 2 and 3 the area stoped is irregular, at the furthest 
point it is 80 feet south of the break. Between 3 and 31/2 levels, 180 
feet south of the break, there is a little stoping. On the National veh» 
in No. 4 and Mammoth No. 3 east, however, there is no stoping what- 
ever, and no history of the extraction of any valuable ore. It is said 
that 90 per cent, of the contents of the National vein and but 10 per 
cent, of the fault is quartz. This is probably true. It is also true that 
little more than 10 per cent, of the contents of the National vein in 
No. 4 and Mammoth No. 3 east, south of the break, is quartz. It is 
claimed that the National vein contains very little clay and gouge. 
while thèse materials constitute a very large portion of the filling of 
the fault. This is true, except in No. 4 and Mammoth No. 3 east, 
south of the break. A great body of massive quartz coming from 
the north in No. 4 at about station 115 is eut out by a seam of clay 
coming from the northwest across crosscut No. 9 and the line of break. 
This clay in the National vein is one of the largest exposures of clay 
in the mine; it nearly fills the drift, and continues to the Workman 
Raise, where the quartz comes in again. This is very much like what 
happens in the fault levels above. South of the break for some dis- 
tance there is sugar quartz, crushed rock, and gouge ; then there is a 
space barren of quartz ; while f arther south the quartz comes in again. 
At the south end of the apex level there is 80 feet of quartz from 6 
to 12 inches thick. In the No. 2 level south of station 179, there is 60 
feet of quartz, from 18 inches to 2 feet thick. The mineralization 
commences 300 feet south of station 142. In No. 3 tunnel the quartz 
begins at station 167, 175 feet south of the break. In both drifts on 
the 3% level there is a very noticeable diminution in the quantity of 
quartz as the line of break is crossed going south. 

The tough, leathery, bïack gouge, which is claimed to be one of the 
most characteristic features of the fault, is not found in the National 
vein north of the break. The fact that the gouge to the south is much 
darker than the gouge and clay to the north is probably due to the 
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more abnndant basait at the south end of the West Virginia. This 
characteristic tough black gouge, however, is found in the National 
vein in tunnel No. 4 south of the break. Calcite, which is présent in the 
fault, has not been discovered in the National vein north of the break ; 
but there is an abundance of it at station 343, Mammoth No. 3 east. 
It is true that galena and sphalerite hâve been discovered in the Na- 
tional vein, but not in the fault. Where found, thèse metals occur in 
minute crj'stals, almost invisible to the naked eye. It is very possible 
that a more careful and systematic search might reveal thèse metals 
in the fault. 

It is unnecessary to pursue in further détail the évidence which is 
claimed to distinguish the fault from the vein. I am unable to dis- 
cover wherein the National vein in No. 4 and Mammoth No. 3 east, 
south of the break, differs materially from the so-called fault fissure, 
either as to strike, dip, filling, or mineralization. I therefore find that 
the fault and the vein are parts of one and the same fissure. The dis- 
tinctions which bave been called to my attention are due to causes, 
forces, and conditions which hâve been présent at one end of this 
fissure, but not at the other, or which hâve differed in efficiency as 
they were ai)plied north or south of the bend. 

L,et a decree be entered in favor of complainant. 



LOrjISVILLK & N. I!. CO. v. RAILROAD COJIMISSION OF ALABAMA. 

(District Court, M. I). Alabama, N. D. May 5, 1913.) 

No. 264. 

1. Carbieks (§ IS*) — .State Régulation OB' Rates — Injunotion — Uonstruc- 

TioN OF Decree. 

A fédéral court iu Alabama at suit of complainant and other railroad 
companies entered a decree enjoining state officer.s, iucUidiug the meuibers 
of the State Uailroad Commlssiou, from eiiforeing certain acts of the 
Législature establishing rates on Intrastate business. Helâ, that while 
the decree did not enjoin the mailing of orders b,y the Commission, hav- 
ing the eifect of establlshing the statutory rates, the taking of any step 
towards enfoi-cing such orders as by serving them on complainant would 
be a violation of the injunetion. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 13, 16-18, 20, 
24 ; Dec. Dig. § 18.*] 

2. JuDOMENT (I 713*) — Mattebs Concludbd — Mattbrs which Might Hâve 

Reen Liïigated — Construction op Decree. 

The recognized principle that, where a gênerai judgment is rendered, 
ail uiatters that might hâve been ihterposed as a défense are considered 
as adjudicated between the parties, is not applicable when a decree 
specifically expresses the issues determined and upon which the relief 
is grauted, in which case only such issues are res judicata. 

[Ed. Note. — For other cases, see Judgment. Cent. Dig. §§ 1003, lOsiti. 
1000, 1234-1237, 1239, 1241, 1247 ; Dec. Dig. § 713.*] 

3. Carriers (§ 18*)— State Régulation of Rates — Injunction— Constkuo- 

tion of Decree. 

A decree of a fédéral court enjoining the enforcement of state statutes 
establlshing a System of railroad rates for freight and passeugers on the 

•For other cases see same topic & § humbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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grouiid tbat sucli System, if put iiito efEect, would be conflscatory , con- 
strued, and held not an adjudication of tlie invalidity of tlie pasF^nger 
rates aloue, nor to preclude tlie State Railroad Commission, acting under 
its ludeiieudent rate-niakiug powei'. from establishing and puttiiig into 
effect a similar passenger rate on coiuplainant's road witli tlie right to a 
hearing as to its reasonablcness and upon the issue whether its effect 
would be to render complainant's intrastate business as an entirety un 
remunerative. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 13, 16-18, 20 
24 ; Dec. Dig. § 18.*] 

In Equity. Suit by the Louisville & Nashville Railroad Compan) 
against the Railroad Commission of Alabama. On pétition by corn- 
plainant and rule issued thereon against Charles Henderson, Léon 
McCord and Frank Julian, respondents, to show cause vvhy they should 
not be punished for contempt for violation of injunclion. Rule dis- 
charged. 

See, also, 196 Fed. 800. 

Cabaniss & Bowie, of Birmingham, Ala., and W. A. Colston, of 
Louisville, Ky., for complainant. 

Samuel D. Weakley, of Birmingham, Ala., and R. C. Brickell, Atty. 
Gen., of Montgomery, Ala., for respondent. 

GRUBB, District Judge. This matter was submitted for décision 
upon a rule served upon respondents, who are the members of the 
Railroad Commission of Alabama, to show cause why they should 
not be punished for contempt in violating the terms of a permanent 
injunction that was heretofore issued in the cause, enjoining the re- 
spondents from taking any steps to enforce certain rate statutes en- 
acted by the Législature of Alabama, known as the "Maximum Freight 
Act," the "Eight Group Acts" and the "Maximum Passenger Rate 
Act." The alleged violation of the injunction consists in the making 
of an order by the Commission requiring the complainant to put into 
effect a passenger rate of 2V2 cents a mile for adults and a rate of 
11/4 cents for children, and the serving of the order on the complain- 
ant. 

The facts and history of the case in which the injunction was made 
permanent are fully stated in the statement of facts and the opinion 
in the report of the original case. L. & N. R. Co. v. Railroad Com- 
mission (D. C.) 196 Fed. 800. The order of the Commission asserted 
to constitute the contempt was made on the 19th day of February, 
1913, and its effect was to direct the complainant on and after March 
6, 1913, to put in effect between ail points on its railroad in Alabama 
a standard passenger rate of 2V2 cents per passenger mile for adults 
and a rate of I14 cents per passenger mile for children not over^ 12 
nor under 5 years of âge, and providing that complainant's propor- 
tion of joint passenger rates between points in Alabama should not 
exceed the standard rates prescribed. The final decree by which the 
injunction was made permanent was rendered April 2, 1912, but post- 
poned the restoration of the rates which were in effect before the 
statutory rates went into effect until April 15, 1912. 

•For other cases see same topic & 5 ntjmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
205 F.— 51 
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The Commission, in answer to the rule, présent three propositions, 
any one of which, if resolved in its favor, would resuit in a déniai 
of the relief asked for by the complainant in the pétition upon which 
the rule issued. They are (1) that the making of the order complained 
of was a législative or quasi législative act, and for that reason one 
that wduld hâve been beyond the jurisdiction of a court of equity to 
enjoin, and for that reason one the making of which could not sus- 
tain a contempt proceeding; (2) that the injunction was directed 
against the enforcement of ail the rate statutes in their entirety, and 
that the Commission was not enjoined from putting in force any one of 
them separately ; and (3) that the making of the order complained of 
was not an enforcement of the statutory passenger rate act, but an 
exercise of the Commission's independent power of establishing rea- 
sonable rates and fares. 

[1] 1. It is contended by the Commission upon the threshold 
that the making of the order could not hâve been a conteinpt, since 
the court was without jurisdiction to enjoin the Railroad Commis- 
sion from making such an order, it being the exercise of a législative 
functioii, as much so as it would be without jurisdiction to enjoin the 
Législature in advance from passing an act establishing a like rate. 
This may be conceded to be the law. However, the final decree 
awarding the permanent injunction did not attempt to enjoin the 
Commission from making such an order. Its effect was to enjoin the 
Commission from taking any steps against complainant or its agents 
to compel it to observe or to enforce any of the said several acts of 
the Législature. While, therefore, the mère making of an order 
having the effect of establishing the statutory rate may not hâve been 
a violation of the injunction, a step taken to enforce such an order 
would be a violation of it. The service of the order on complainant, 
the effect of which was to put the order into effect within 20 days 
thereafter, would constitute a step to enforce the order. Upon the 
order becoming effective by this means, the rate created by it was 
by force of the order and of the statute prima facie a valid one in 
any légal proceeding against complainant, and the nonobservance of 
the rate, so made effective by the order, by collecting a rate in excess 
of it, subjected the complainant to penalties at the instance of those 
compelled by it to pay the higher rates. The order was attended with 
thèse results without further action on the part of the Commission 
than the service of the order upon the complainant and the lapse 
of 20 days. It seems clear that the making of the order, if its pur- 
pose is held to be the enforcement of the maximum passenger rate 
act, combined with service of it on the complainant, was the taking 
of a step by the Commission to enforce the statute against com- 
plainant. 

2. It is further contended by the Commission that the effect of the 
injunction was merely to restrain thé Commission from enforcing the 
schedule of rates comprised in the group of statutes, consisting of 
the Maximum Freight Act, the Eight Group Acts, and the Maximum 
Passenger Rate Act iii their entirety, and that it left the Commis- 
sion at liberty to put in force singly any one of the several acts com- 
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prising the group ; that the report of the spécial master and the opin- 
ion of tlie court upon the final decree, as well as the language of the 
final decree, show that the combined schedule was denounced as con- 
fiscatory; and that there was no ruling by either the master or the 
court that the passenger rate act, apart from its association with the 
other acts assailed, woukl in its opération deprive the complainant 
of its property without due process of law. 

An examination of the master's report, of the opinion of the court, 
and of the language of the final decree is persuasive that there was no 
adjudication in the cause that the opération of the maximum passen- 
ger rate, independently of its associated rate acts, would be confis- 
catory. It may be true that the pleadings were broad enough to 
présent this issue, and that there is évidence in the record from 
which the inference might arise that the passenger business of com- 
plainant when conducted under the statutory rate was unremnnerative 
and confiscatory, even though considered apart from complainant's 
freight business. The master's report, the court's opinion, and the 
final decree, in connection with the attitude of the parties during the 
cause, indicate that the court did not attempt to détermine whether 
the passenger rate act would be confiscatory in its opération, if it 
alone were enforced and the remaining rate statutes enjoined, and 
the complainant in that event at liberty to put in frei<îht rates not 
limited by the statutory maxima. It is conceivable that the court 
might hâve reached a différent conclusion as to the confiscatory ef- 
fect of the statutory passenger rate, when put in force by itself or in 
connection with a group of statutory freight rates. In the former 
case the revenue from the freight business, when unregulated, might 
make the total revenue from freight and passenger traffic remunera- 
tive, though the passenger traffic unaided might not be so. In the 
latter case the freight traffic conducted under statutory rates might 
not only lend aid to the passenger traffic under like régulation, but 
l>e a détriment to it, so that the entire business of the carrier would be 
conducted at a loss. The passenger traffic is conducted on the same 
rails and largely with the same plant as is the freight, and might 
be held remunerative in connection with a remunerative freight busi- 
ness, though, if it were conducted alone, the holding would be dif- 
férent. 

The question as to whether the statutory passenger rate, if it alone 
was put in force, would prove confiscatory, seems not to hâve been 
presented to or decided by the court. What the court did décide 
was that the entire schedule represented by the statutory passenger 
and freight rates as fixed by the group of acts, the en forcement of 
which was enjoined, was confiscatory in its opération. The court in 
its final decree was careful in each instance to limit its findings, as to 
each class of statutory rates, to their effect when taken in connection 
with every other class. The assault was made by complainant upon 
the effect of the rates as an entirety upon the intrastate business of 
the complainant, and the master and court determined that the sched- 
tde of rates, taken as a whole, was confiscatory with relation to com- 
plainant's intrastate business, both freight and passenger, and not 
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that the 2^2 cent passenger rate, in connection with freight rates un- 
restricted by statutory régulation, would be. 

[2] The complainant contends that the unreasonableness of the stat- 
utory passenger rate in and of itself, being within the issues which 
were or might hâve been litigated by the Commission under the 
pleadings and évidence in the case, has become res adjudicata between 
the parties without regard to what the court actually decided upon 
the well-recognized légal principle that, where a gênerai judgment is 
rendered, ail matters that were or might hâve been interposed as a 
défense to it are considered as adjudged between the parties. While 
this principle would govern in cases where the judgment did not set 
out the issues actually adjudicated, it does not seem to me that it 
should apply when the decree of the court specifîcally expresses the is- 
sues determined by it and upon which the relief is granted. The in- 
quiry as to the reasonableness of the passenger rate was material in 
any event upon the litigated question as to whether the schedule in 
its entirety was confiscatory, and for that reason the présence of évi- 
dence in the record, tending to support that issue, would not be con- 
clusive that the issue itself was within the litigated issues. 

[3] If the unreasonableness of the passenger rate of itself was not 
actually determined by the district court in the equity cause, then 
under the principle of the case of Smyth v. Ames, 171 U. S. 361-364, 
18 Sup. Ct. 888. 889 (43 L. Ed. 197), the Commission would still hâve 
the right to litigate that issue, unless the opération of the reduced 
passenger rate of itself was such as to make the entire intrastate busi- 
ness of complainant unremunerative. In that case the Suprême 
Court said: 

"The court is of opinion that the présent application by the appellants in 
eaeh of the above cases should be granted. The gênerai question argued 
before us ou the original hearing was whether the rates establlshed by the 
Nebraska statute, looUlug at them as an entirety, were so unreasonal)ly low 
as to prevent the railroad companies from earniug such compensation as 
would be just, having due regard to the rights both of the public and of the 
companies. In our examination of that question it was appropriate and uec- 
essary to inquire as to the earnings of the respective companies under the 
rates which they had establlshed, looking at those rates, also, as an entirety. 
In this way we ascertained the probable effect of the statute in question. We 
did not intend by an affirmance of the several decrees to adjudge that the 
railroad companies should not at any time in the future, If they saw proper, 
reduce the rates, or any of them, under which they were conducting business 
at the time the final decrees were rendered, nor that the state board of trans- 
portation should not reduce rates on spécifie or particular articles below the 
rates which the companies were charging on such articles when the decrees 
were entered. It may well be that on sonie particular article the railroad 
companies may deem it wise to niake a réduction of the rate, and it may be 
that the public Interests will justify the state board of transportation in or- 
dering such réduction. We hâve not laid down any cast-iron rule covering 
each and every separate rate. We only adjudged that the enforcement of the 
schedules of rates established by the state statute, looking at such rates as 
a whole, would deprive the railroad companies of the compensation they were 
legally entitled to receive. We did not pass judgment upon the reasonable- 
ness or unreasonableness of the rates on any particular article prescribed by 
the statute or by the railroad companies. If the state should by statute, or 
through its board of transportation, preseribe a new schedule of rates, cov- 
ering substantially ail articles, and which would materially reduce those 
charged by the companies respectively, or should by a réduction of rates on a 
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limited number of articles make its scliedule of rates, as a vvhole, produce tbe 
sanie resuit, the (iiu'stion will arise wlietlier such rates, taking iuto considéra- 
tion the rights ol' tbe public as well as the rigbts of carriers, are consistent 
with the principles announced by tbis court in the opinion lieretofore deliv- 
ered." 

The complainant contends that siich a ruling would destroy the 
efficiency of the injunction, since the Commission could separately 
and at différent times restore the rates prescribed in each act, and so 
place the matter in the attitude it was before the final decree. The 
injunction being against the statutory rate System in its entirety, an 
attempt to restore the System, or so substantial a part of it as to reduce 
the intrastate business of complainant below the remunerative point, 
would violate the injunction. An attempt, however, to restore a 
single rate or a number of rates whose effect was less than this, would 
not violate the injonction. Each instance would dépend upon the ef- 
fect of the changed rates on the volume of the complainant's in- 
trastate business. If the reduced passenger rate, when put into ef- 
fect alone, had the former effect, it would violate the injunction; 
otherwise, it would not. The efficacy of the decree to protect the 
complainant against confiscation from the schedule in its entirety is 
complète. It was not intended to do more. 

Conceding, however, the right of the Commission to still litigate 
tliC reasonableness of the statutory passenger rate, the question arises 
whether, in view of the language of paragraph six of the final decree, 
it can proceed to do so without first securing a modification of the 
injunction. The right of the Commission to proceed dépends upon 
what it was enjoined by the final decree of the court from doing, 
rather than upon what was found by the court as expressed in the 
final decree. If the mandate of the court is broader than the findings 
reciuire, the mandatory language controls, and the respondents are 
not at liberty to violate the mandate of the court because the relief 
may not conform to the findings upon which it is based. The sixth 
paragraph of the final decree contains the mandate of the court. It 
enjoins the respondents from taking any step to compel the complain- 
ant to observe or to enforce ''any of the said several acts of the Légis- 
lature." One of the acts enjoined was the act estabhshing a maxi- 
mum passenger rate of ZV^ cents per passenger mile. The sole effect 
of this act was to establish this maximum passenger rate. The or- 
der of the Commission directs complainant to put in effect the iden- 
tical rate prescribed by the statute as the maximum. If the order 
be construed as having been made under the power of the Commis- 
sion to enforce the statute, it is plainly a violation of an injunction, 
the effect of which was to restrain the Commission from taking any 
step to enforce the statute. 

The case is to be distinguished from that of Smyth v. Ames, 171 
U. S. 361, 18 Sup. Ct. 888, 43 L. Ed. 197, in two respects: (1) In 
that case a complète schedule of freight rates prescribed by statute 
was enjoined as being confiscatory in its entirety. The effect of the 
language of the original injunction in that case was construed to be 
such as to prevent the carrier or the board of transportation from 
changing any single rate of the entire schedule. The court upon ap- 



806 205 FEDERAL REPOBTEH 

plication modified the decree so as to permit the carrier or the board 
of transportation to change individual rates to an extent net affect- 
ing so substantially the carrier's earnings on its entire business, as 
to make them unremunerative. In this case the mandate of the court, 
which is to be looked to in this proceeding as controlling, forbids the 
Commission from taking any steps to enforce a statute prescribing 
but one rate, a maximum 2^4 cent passenger rate. For the Com- 
mission to do this spécifie thing, without first securing a modification 
of the court's mandate, would necessarily be a violation of the in- 
junction. (2) In the case cited the board of transporation did noL 
imdertake to put even a single rednced rate into effect until it had 
first secured from the court a modification of the language of the de- 
cree justifying it in taking such action. In this case, though the act 
done was more clearly inhibited by the decree of the court, the Com- 
mission undertook to accomplish it without applying for leave and 
without securing a modification of the decree. The measure of the 
obligation of the Commission to conform to the injunction is to be 
found in the language of the mandate of the court, though its lan- 
guage may hâve been considered broader than the findings of the 
court, expressed in the decree and upon which the relief granted was 
based, required. So that, even though the Commission may not be 
estopped by the final decree as against the complainant to still litigate 
the reasonableness of the 2^/4 cent passenger rate, it does not follow 
that it could proceed to this end until it had first secured a modifica- 
tion of the injunction after the method adopted by the board of trans- 
portation in the case of Smyth v. Ames. 

Nor is the order of the Commission, if made vvith the purpose to 
enforce the statute, justified upon the idea that changed conditions 
renewed its authority to act. The final decree expressly retained 
jurisdiction in the district court of the matter of changes in the rates 
due to changed conditions, and it was incumbent upon the Commis- 
sion to obtain leave of the district court, as provided for in paragraph 
seven of the decree, before assuming jurisdiction to act upon this 
ground. Moreover, the Commission did not, in making the order, 
rely upon any changed conditions. Again, the statutory passenger 
rate was enjoined because it operated as a discrimination against 
complainant, as vvell as a deprivation of its property, an order of the 
Commission having fixed the rate for other carriers at 2% cents. It 
is now stated that this order bas been revoked by the Commission, 
but this showing should bave been made to the court by the Com- 
mission upon an application to modify the injunction, before it at- 
tempted to enforce the passenger rate act. 

The conclusion reached is that, if tlie order of the Commission is 
to be construed as having been made by it in an attempt to enforce 
the statute prescribing the maximum passenger rate, it was a viola- 
tion of the injunction. 

3. The question remains as to whether the action of the Commis- 
sion was an attempted enforcement of the passenger rate act or 
whether it was an order made by it in pursuance of its independent 
rate-making power. If the latter, it was not a violation of an in- 
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junction which restrained only the enforcement of the passenger rate 
act. The passenger rate act went into effect February 14, 1907, At 
that time section 5659 of the Code of 1907 vested the Railroad Com- 
mission with authority to enforce freight and passenger statutory 
rates. On November 23, 1907, the Législature of Alabama enacted 
a law withdrawing from the Railroad Commission "ail power, au- 
thority or duty to enforce any rates, fares or charges for the trans- 
portation of property or passengers Avhich hâve or may hereafter be 
prescribed by statute or made the maximum rates by statute." Acts 
Extra Session 1907, page 28. By the terms of section 4 of an act 
to amend sections 5, 29, 35, 41, and 52 of an act to create the Rail- 
road Commission of the state of Alabama, approved February 23, 
1907, authority was conferred on the Commission to enforce its own 
orders, except thosc relating to rates, by suits instituted by it in a 
manner therein provided. This act was also approved November 23, 
1907. On August 20, 1909, an act of the Législature was approved, 
by the terms of which section 4 of the amendatory act was amended 
so as to again amend section 41 of the act creating the Railroad Com- 
mission. The effect of the amendment was to authorize the Com- 
mission, in the event a carrier affected by a statutory fixed or max- 
imum rate failed to put in efïect such rate after 20 days from its 
becoming effective, to apply in its own name to any court of compé- 
tent jurisdiction, etc., for a writ of mandamus or injunction or to 
institute in any such court any appropriate proceeding to compel 
the carrier to put in force such rate and observe and obey the same, 
and providing for a right of appeal in either party. 

Under the existing législation in June, 1912, when the citation in 
the proceedings which resulted in the order complained of was is- 
sued and served on the complainant, and during the progress of the 
hearings and at the time of the making of the order in February, 
1913, the only authority of the Commission with relation to statutory 
rates was to apply to a court of compétent jurisdiction in the event 
the carrier after 20 days refused to put the rate into effect for a 
mandamus, injunction, or other appropriate remedy. There was no 
requirement for a hearing or order of the Commission to put in force 
a statutory rate. There was no authority vested in the Commission 
by any of the varions acts of the Législature pertaining to its au- 
thority to entertain jurisdiction of hearings with relation to statutory 
rates or to make orders putting such rates into effect. The statutory 
rate acts, both passenger and freight, when taken in connectiori with 
the penalty act approved December 3, 1907 (Acts Extra Session 
1907, pages 87-88), were self-executing, without action of the Com- 
mission, at least other than the initiation by it of légal proceedings 
for their enforcement. 

During the same period the Railroad Commission was vested with 
an independent power to make rates, both passenger and freight. 
It had authority by virtue of sections 5852 and 5678 of the Alabama 
Code ôf 1907 to prescribe reasonable rates for passengers and freight, 
and td act on its own initiative in so doing; by section 5657 to 
classify both articles and carriers; and, while section 5658 of the 
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Code denied it the autliority to increase a statutory rate, a subsé- 
quent act, approved August 9, 1907 (Acts Regular Session 1907, p. 
711), gave it the power to increase or reduce statutory rates vvhen 
changed conditions justified. Each of the Eight Group Acts pro- 
vided that the Railroad Commission might change the rates by it 
estabbshed from time to tirae when conditions justified such action 
(Acts Extra Session 1907, pp. 91-152). The power so conferred 
was upheld as constitutional by the Circuit Court of Appeals. Rail- 
road Commission v. Central of Georgia R. R. Co., 170 Fed. 225-237, 
95 C. C. A. 117. 

The Commission, therefore, at the time it entertained jurisdiction 
of this proceeding and made the order complained of, had ample au- 
thority to act in the matter of establishing rates and fares by mak- 
ing orders, after having granted hearings, as an independent rate- 
making body, but had no authority to grant hearings with relation 
to statutory rates or to make any order enforcing such rates. If, in 
the granting of the hearings and the niaking of tbe order complained 
of, it acted in its capacity as an independent rate-making body, it 
acted within its jurisdiction and statutory authority. If, on the other 
hand, its action in granting the hearing and making the order was 
in an endeavor to enforce the statutory maximum passenger rate act 
and it was not acting as an independent rate-making body, it then 
acted without its statutory authority and beyond its jurisdiction, since 
it had only such as the statute conferred. Its action should be at- 
tributed to the exercise of its lawful authority rather than to an 
usurpation, if it can be donc consistently. The fact that a hearing 
was unnecessary to the enforcement of the statutory rate, as the stat- 
ute itself conclusively determined the reasonableness of the rate 
and was controlling on the Commission, and the fact that no order 
on the part of the Commission was made essential by the ternis of 
the passenger rate statute to its enforcement, strengthen the presump- 
tion that the Commission in entertaining jurisdiction and making 
the order complained of assumed to act, not in the enforcement of 
the passenger rate act, but by virtue of the gênerai power conferred 
on it by the Législature to make passenger rates. When the pro- 
ceedings before the Commission were instituted, the statutory pas- 
senger rate had become ineffective as against complainant, because 
of the final decree of the district court of April 2, 1912, and this 
left the gênerai power of the Commission, as to complainant, uncon- 
trolled by any statutory rate, and furnished, for that reason also, an 
appropriate occasion for its exercise. 

It is contended by complainant that the character of the proceed- 
ing before the Commission, the limited scope of the évidence adduced 
upon the hearing, and the language of the opinion and of the order 
made by it show that its action was in an attempt to enforce the 
statute, rather than in the exercise of its independent rate-making 
power. The niost obvious answer is that no hearing and no order 
of any kind could be appropriate if the Commission was acting in 
the enforcement of the passenger rate act. It is said the évidence 
adduced upon the hearing before the Commission was identical with 
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that which was presented to the district court, and upon which the 
final decree in that cause was rendered ; that no évidence was ad- 
duced before the Commission tending to show a changed condition 
at the time of the hearing before it from that which existed before 
and at the time of the final decree in the equity cause, and that the 
opinion of the Commission shows that the décision of the Commis- 
sion that the 2^/4 cent rate was a reasonable one, depended, not upon 
a finding of a différent set of facts from those before the district 
court upon the final hearing, but upon the adoption by the Commis- 
sion of différent raethods of apportioning value and expense as be- 
tween the freight and the passenger and the inter and the intra state 
business of the complainant, and which was in etîect an overruling of 
the décision of this court. Conceding this to be a correct analysis 
of the proceeding before and the décision of the Commission, it seems 
to be persuasive, not so much of the fact that the Commission was 
enforcing the passenger rate act through the proceeding before it, as 
that it merely adopted an erroneous method of reaching a conclusion 
in the matter of fixing the rate independently, over which matter it 
had jurisdiction — an error which was subject to correction by the 
method of appeal provided for by the state statutes ; or, if it resulted 
in the establishing of a confiscatory rate, by an application to this 
court on the part of the carrier for an injunction against its enforce- 
ment. No rulings of the Commission upon the hearing before it, 
though they were in conflict with the rulings of the district in the 
equity cause, could amount to a violation of the injunction, if the 
Commission in holding the hearing was not engaged in enforcing 
ihe passenger rate act. 

It is claimed by the complainant that the unreasonableness of a 
2'/-2 cent passenger rate, as applied to it, has been adjudicated in 
the equity cause, and for that reason the Commission cannot relitigate 
it. Assuming this to be true, though it may be that no more was 
adjudicated in the eciuity cause than that the System of rates estab- 
lished by the Alaximum Rate Act, the Eight Group Acts, and the Pas- 
seiîger Rate Acts were in their entirety and taken one in connection 
with ail the others confiscatory, leaving the effect of the Passenger 
Rate Act, when put in force by itself and not in conjunction with 
the freight acts, undetermined, yet the error of the Commission, if it 
was error, in assuming to décide it in a proceeding instituted by it 
under its gênerai rate-making power, would not be a violation of an 
injunction, the légal efl^ect of which was merely to restrain it from 
enforcing the passenger rate act. At most, such error, if it existed, 
would subject the order of the Commission, when made, to reversai 
on appeal or to be restrained upon a showing that the rate established 
by the Commission as a resuit of the supposed erroneous method was 
confiscatory. The failure of one court to follow the rulings of an- 
other, even when there exists a relation of subordination which makes 
the rulings of the latter conclusive, is not a contempt of court. In 
this case there is no relation of direct subordination between the two 
tribunals. 



s 
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The complainant contends that it was the 2% cent rate that was 
enjoined by the district court, and that the method or tribunal of its 
establishment, whether by act of the Législature or order of the Com- 
mission, is immaterial. The language of the final decree is spécifie 
and forbids the Commission to enforce "any of the said several act.' 
of the Législature." The language of the decree extends, therefore, 
only to a IV-^ cent rate established by the statute. It does not and 
could not extend to a 2% cent rate to be established in the future 
by the Commission under its independent rate-making power. The 
court is without jurisdiction to enjoin the Commission, in advance, 
from exercising its independent rate-making power, but bas jurisdic- 
tion only to enjoin the enforcement of the rate after its establishment. 
Railroad Commission of Alabama v. Central of Georgia R. R. Co., 
170 Fed. 225, 95 C. C. A. 117. It is true that the Commission could 
not indirectly enforce the statutory rate ttnder the guise of action 
had under its own authority to make rates. No motive on the part 
of the Commission to induce it to act by such indirection is apparent, 
in view of the fact that the passenger rate .statute is self-executing, 
and that re-establishing the statutory rate by order of the Commis- 
sion after a hearing could add nothing to its efiicacy, either generally 
or as against a decree of tins court. It was compétent for the Légis- 
lature to fix a reasonable maximum passenger rate, and having doue 
so there was no occasion for the Commission, in order to enforce 
the statutory rate, to hold hearings to détermine its reasonableness 
and make an order establishing a rate which the paramount authority 
— the Législature — had already declared in efïect. The opération 
of the législative rate having been enjoined by the court, a necessity 
then arose for the Commission to resort to its independent power to 
establish reasonable rates. Its action under thèse circumstances in 
establishing the 2'/^ cent rate after a hearing as to its reasonableness 
would naturally, and without subjecting the Commission to the charge 
of acting by indirection, be attributed to its independent rate-making 
power rather than to the exercise of an usurped power to enforce 
the statute. The fact, if it be a fact, that the Commission had be- 
fore it no évidence of changed conditions is not controlling, since its 
independent rate-making power, at least after the statutory rate was 
enjoined, was not limited in its opération to a situation of changed 
circumstances. However, the decree of the court in its effect on the 
statutory rates may be said to hâve presented a changed situation, if 
one was essential to its right to act. 'i^he opinion of the Commission 
recites also that it used as the basis of its conclusion the results of 
complainant's opérations for the fiscal year ending June 30, 1912, 
which could not bave been before the district court when it rendered 
the final decree in April, 1912. 

The complainant insists that the injunction would be valueless if 
the Commission bas the right contended for by it. If the Commis- 
sion in making and enforcing its order acted as the instrument of the 
Législature in enforcing the enjoined statute, and in that capacity is 
permittéd to tàke such action with impuriity, the insisteUce is justified. 
The situation, however, seems to arise from the coexistence of two 
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independent and co-ordinate rate-making tribunals in our state System 
of government, the Législature and the Railroad Commission. Where 
there are two such independent rate-making bodies, it is clear that 
an injonction that by its terms restrains the enforcement of the act 
of one alone will not be violated by an attempt on the part of the 
other to take similar but independent action. Such a situation puts 
upon the complainant the burden of invoking separate action against 
each tribunal, if each acts separately, and the remedy of the complain- 
ant in such a case would necessarily be to apply for an injunction 
against the enforcement by the Commission of any rate established 
by it by virtue of its independent authority to make rates. 

If the législative rate had been by the terms of the statute given a 
fixed tenure, the Commission's independent authority might hâve been 
suspended during the period of the statutory rate ; the législative ac- 
tion being paramount and eiffective to displace action by the Commis- 
sion. The suspension of such a statutory rate by an injunction might 
even in that case hâve the effect to restore the Commission's power. 
However that may be, express power was conferred on the Commis- 
sion by the Législature to change the statutory rates vvhen conditions 
justified, and this jurisdiction could be exercised any time after the 
statutory rates went into effect, no definite duration being accorded 
them by the statute. The jurisdiction to détermine whether the con- 
ditions had changed so as to authorize the Commission to change 
statutory rates was vested in the Commission itself. Under this con- 
dition of législation, the argument cannot prevail that the action of 
the Législature in fixing the rate in question suspended ail action 
on thé part of the Commission, except to put in force the statutory 
rate. 

The final decree was rendered in the district court in April, 1912, 
and this proceeding was instituted by the Commission in June, 1912. 
The argument is made that conditions could not hâve materially 
changed in so short a period, and that the Commission's order must 
be construed as an attempt to put in force the statutory rate for this 
reason. The rate acts were ail enacted by the Législature as early 
as the year 1907 ; the final decree was rendered in April, 1912 ; 
while the order of the Commission complained of was not made un- 
til February, 1913. The argument also fails to take into accoùnt the 
fact that the final decree itself created a change of conditions. The 
2% cent passenger rate, operating in connection with the Maximiim 
Freight Rate Act and the Eight Group Act, as it had done up to the 
date of the final decree, may hâve made the conduct of complainant's 
intrastate business unremunerative, as was held by the district court, 
and it may still be true that the same passenger rate, takeh in con- 
nection with the freight rates which the complainant was authorized 
by the final decree to and did restore after the date of the final de- 
cree, rhay yield the complainant proper rémunération on its éntire 
intrastate business. It was therefore open to the Commission hy vir- 
tue of- its independent rate-making power to pass upon the reason- 
àblenèss Of the 2% cent passenger rate, in view of this changed situa- 
tion:. .of the entire rate status from that which was considered by the 
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Législature, wheii it enacted as a single System the freight and pas- 
senger rate acts, and by this court when it rendered its final decree 
enjoining the entire system of statutory rates, so enacted. 

For thèse reasons, it seems to me that the complainant cannot 
contest the propriety of the Comrnission's order in a proceeding 
against it for contempt, since, not being an attempt to enforce the 
statutory rate act, the making and enforcement of the order does not 
constitute a violation of the injunction, and complainant is therefore 
remitted to the statutory remedy of appeal from the order of the 
Commission to the state courts or to an application for an injunction 
against the enforcement of the rate fixed by the order of the Com- 
mission, if the rate so fixed is confiscatory. 

The rule to show cause is discharged, and the complainant is taxed 
with the costs. 



Ex parte SHAHID. 

(District Court, E. D. South Carolina. June 24, 1913.) 

Alieks (§ C2*) — GiTizKNsiiip — KiauT to Admission — Personal Disqualifi- 
cation. 

Wliere a Syrian, on application for admission to citlzenship, testifled 
tliat lie came to the United States 11 years before and was a Christian, 
but could neither read nor write Englisli, and spoke and uiiderstood 
English very Iniperfectly, did not understand any questions relating to 
the manner or methods of American government, or the responsibilities 
of a citizen, and could not be niade to understand in English the pur- 
port of questions wliether he was a polygamist or a disbeliever in or- 
ganized government. both of wliich he answered in the affirmative, de- 
siring citizenship only that he might bring his wife and children into 
the country, his personal disqualifications were such as to disentitle him 
to admission, vi-ithout référence to wliether he was a free wliite person 
within the Naturalization Act (Act Cong. March 26, 1700, c. 3, 1 Stat. 
103), as amended by Act .Tuly 14, 1870, c. 254, 16 Stat. 254. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. §§ 12.3-125; Dec. 
Dig. § 62.»] 

Pétition by Faras Shahid for naturalization. Denied. 

SMITH, District Judge. This is an application for naturalization. 
The applicant bas performed ail the necessary formalities, and the 
matter now cornes up first upon his right to naturalization, and next 
whether, conceding that he belongs to the class of persons entitled to 
the benefit of naturalization, he is a fit subject to be naturalized. 

According to his statement he is now 59 years of âge, and was born 
at Zahle, in Asia Minor, in Syria, and came to this country about 11 
years ago, and is a Christian. He writes his name in Arabie, cannot 
read or write English, and speaks and understands English very im- 
perfectly, and does not understand any questions relating to the man- 
ner and method of government in America, or of the responsibilities of 
a citizen. His answers to the questions whether he is a polygamist 
or a disbeliever in organized government were in the affirmative, and 
he could not be made to understand in English the purport of the 

*For other cases sec same topic fe § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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questions asked. His wife and most of his children are still living in 
Syria, and he desires to be naturalized so as to bring theni over to this 
country. In color, he ïs about that of walnut, or somewhat darker 
than is the usual mvilatto of one-half mixed blood between the white 
and the negro races. 

The fîrst question that cornes up for considération is whether a 
Syrian of Asiatic birth and descent is entitled under the act of Con- 
gress to be admitted a citizen of the United States. This dépends upon 
the construction of the provisions of the law, and practically upon the 
construction of the following clause, which hmits the classes entitled 
to the benefit of the naturalization statute, viz. : 

"The provislon.s of this title shall apply to aliens beiiiK free, whlte per- 
sons, and to a liens of African natlvity and to pei'sons of African descent." 

The phrase "free white persons" was used in the iîrst naturalization 
statute approved March 26, 1790 (1 Stat. 103, c. 3), and the phrase 
"aliens of African nativity and to persons of African descent" was in- 
corporated in the amendatory statute approved July 14, 1870 (16 
Stat. 254, c. 254). As so phrased, the language of the statute is about 
as open to many constructions as it possibly could be. 

Who is a free white person? And who is a person of African na- 
tivity or of African descent? It has been decided that the Chinese, 
Japanese, Malays, and American Indians do not belong to the white 
race and are therefore excluded. Furthermore, by express additional 
statutory provision the Chinese are expressly excluded. This, however, 
leaves open the question: Suppose one of thèse people had been born 
in Africa, would the children of Chinese parents, for instance, or 
Japanese parents, because born in Africa, be of African nativity ? 

Next, what is the meaning of African descent? The Chinaman is 
not entitled to be admitted to citizenship, but would a half-breed, the 
child of a negro and a Chinese, be entitled to admission because by his 
mother's or his father's side he was of African descent? Then what 
is the limitation of African descent? For how many générations would 
that continue? If the son of an African man by a Chinese woman is 
entitled to admission by reason of African descent, would the great- 
great-grandson of an African, although one whose immédiate ancestors 
were Chinese, and who had lived in China, be entitled to admission 
by reason of the infinitésimal portion of negro blood in him? Then, 
what is white? What degree of colorization, if it be referred to color, 
constitutes a white person as against a colored person, and is the court 
to take the responsibility by ocular inspection of determining the shades 
of diflferent colorization where the dividing line comes between white 
and colored. 

The statute as it stands is most uncertain, ambiguous, and difRcult 
both of construction and application, and ail that the court can do is 
to construe it under the test and control of the légal rules for the con- 
struction of statutes. There bave been a number of décisions in which 
the question has been treated, and the conclusions arrived at in them 
are as unsatisfactory as they are varying, viz. : In re Ah Yup, S Sawy. 
155, Fed. Cas. No. 104, excluding Mongolians; In re Camille, 6 Fed. 
256, excluding a half-breed Indian and white ; In re Gee Hop (D. C.) 
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71 Fed. 274, excluding a Chinese; In re Rodriguez (D. C.) 81 Fed. 
337, admitting a Mexican ; In re Kumagui (D. C.) 163 Fed. 922, ex- 
cluding a Japanese; In re Knight (D. C.) 171 Fed. 299, excluding a 
half-breed Mongolian and white; In re Najour (C. C.) 174 Fed. 735, 
admitting a Syrian; In re Halladjian (C. C.) 174 Fed. 834, admitting 
an Armenian ; In re Mudarri (C. C.) 176 Fed. 465, admitting a Syrian : 
Bessho V. U. S., 178 Fed. 245, 101 C. C. A. 605, excluding a Japanese ; 
In re Fllis (D. C.) 179 Fed. 1002, admitting a Maronite; In re Bal- 
sara (C. C.) 180 Fed. 294, admitting a Parsee. 

After considering them ail in an attempt to evolve, if possible, some 
definite rule for judicial décision, the conclusion that this court bas 
avrived at is as follows : Tbat the meaning of f ree white persons is to 
be such as would naturally hâve been given to it when used in the first 
naturalization act of 1790. Under such interprétation it would mean 
by the term "free white persons" ail persons belonging to the European 
races, then commonly counted as white, and their descendants. It 
would not mean a "Caucasian" race ; a term generally employed only 
after the date of the statute and in a most loose and indefinite way. 

The term "Caucasian" obtained niuch currency in the pro and anti 
slavery discussions between 1830 and 1860, but later and more dis- 
criminating examination and analysis bas shown its entire inapplica- 
bility as denoting the families or stocks inhabiting Europe and speak- 
ing either the so-called Aryan or Semitic languages. Nor would 
"free white persons" mean an "Aryan" race, a word of much latef 
coinâge, and practically unknown to common usage in 1790, and one 
still more indefinite than Caucasian, and which would exclude ail 
Semitiçs, viz., Jews and Arabians, and also ail Europeans, such as 
Magyars, Finns, and Basques, not included in the Aryan family. It 
would not mean "Indo-European" races, as sometinies ethnologically 
at the présent day defined as including the présent mixed Indo-Euro- 
pean, Hindu, Malay, and Dravidian inhabitants of East India and 
Ceylon; hor the mixed Indo-European, Dravidian, Semitic, and Mon- 
golian peoples who inhabit Persia. It would mean such persons as 
were in 1790 known as white Europeans, with their descendants, in- 
cluding as their descendants their descendants in other countries to 
which they hâve emigrated, such as the descendants of the English in 
Africa or Austfalia, or of the French and Germans and Russians in 
othèr. countries. 

: This may not, ethnologically or physiologically speaking, be a very 
clëar and logical construction. It includes ail European Jews who are 
of Sejriitic descent, more or less intermixed with the peoples of Euro- 
pean habitancy, viz., with peoples of Celtic, Scandinavian, Teutonic, 
Ibçrian, Eatin, Greek, and Slavic descent. It includes Magyars, Lapps, 
and Finns, who are of Ugric stock, and the Basques and Albanians. It 
includes the mixed Latin, Celtic-Iberian, and Moorish inhabitants of 
Spain and Portugal, the mixed Greek, Latin, Phœnician, and Nprth 
African inhabitants of Sicily, and the mixed Slav and Tartar inhab- 
itants ;of South Russia. It includes peoples containing many of them 
blood of very mixed races, but the governing or controlling élément 
or strain jn ail is supposed to be that of a fair-complexioned people 
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of European descent. In 1790 the distinctions of race were not so well 
known or carefully drawn as they are to-day. At that date ail Euro- 
peans were commonly classed as the white race, and the term "white" 
person in the statute then enacted must be construed accordingly. To 
hold that a pure-blooded Chinaman, because born in England or 
France, was included within the terni, would be as far-fetched as to 
hold that a pure-blooded Englishman, Irishman, or German born in 
China was excluded. 

The modem Bengalee or Parsee or Persian may be partly of Indo- 
European descent. The ancient Zend and Vedic writings apparently 
emanate from a fair-complexioned, light-haired, if not blue-eyed peo- 
ple. The speakers of Sanscrit, who conquered Hindoostan, or the 
speakers of ancient Zend, who concjuered Persia. were probably within 
that category. But in India the conqueror seems to hâve been soon 
swallowed up in an enormously prépondérant brown or black people of 
différent race, and in Persia the same resuit f oUowed in a degree af t- 
erwards accentuated by the terrible Mongolian or Tartar invasions, 
which destroyed whole communities, replacing them by pure Mongo- 
lians. In most Asiatic countries the governing or controUing élément 
or strain is apparently that of a dark-colored people, not of European 
descent. The Russian settlers in Siberia, and the Greek and Jewish 
settlements in Asia Minor, and the Armenians on the Asiatic side of 
the Caucasus, would constitute exceptions. 

To say that a very dark brown, almost black, inhabitant of India is 
entitled to rank as a white person, because of a possible or hypothetical 
infusion of white blood 30 or 40 centuries old, and to exclude a Chi- 
nese or Japanese, whose parent on one side was white, and who thus 
possesses manifestly at least one-half European blood, would seem 
highly inconsistent. If the matter were placed, as some décisions 
would indicate, on intellectual status and achievement, then the Japa- 
nese and certain of the Chinese would be clearly entitled to stand with 
many of the so-called white nations and with the Parsee, the Brahmin, 
and the Persian, and far above the negro races. 

The law as enacted by Congress gives no place for the considération 
of intellectual or moral qualifications or past achievements in a nation 
or people. It says that the privilèges of citizenship of this country 
may be extended to "free white persons" and to persons of "Af rican 
nativity" and "African descent." It may be that a highly educated 
and cultivated Japanese or Chinese or Malay or Siamese is better cal- 
culated to make a useful and désirable citizen than a savage from the 
Guinea coast, but it is not for the courts to give efïect to such reason- 
ing. It may also be that the statute as it stands is ambiguous and de- 
fective and most difficult of application. AU such questions are for 
the lawmaking department, and the courts can only apply the law as 
it finds it on the statute book. 

In the face of ail thèse difficulties it is safest to foUow the reason- 
able construction of the statute as it would appear to hâve been in- 
tended at the time of its passage, and understand it as restricting the 
-words "free white persons" to mean persons as then understood to be 
oî European habitancy or descent. By persons of African nativity or 
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African descent presumably the statute means the negro races of Afri- 
ca or their descendants by intermixture with the races before defined 
as being the races constituting free white persons. The negro races 
of Africa presumably referred to are those races from which the 
emancipated slaves in the United States (who were made citizens by 
the 14th amendment to the United States Constitution) descend. 

This construction of the statute wonld exclude from naturalization 
al! inhabitants of Asia, Australia, the South Seas, the Malaysian 
Islands and territories, and of South America, who are not of Euro- 
pean descent, or of mixed European and African descent. Under this 
définition the inhabitants of Syria would be excluded. What is the 
race or color of the modem inhabitant of Syria it is impossible to say. 
No geographical area of the world has been more mixed since history 
began. Originally, possibly of Hittite or non-Semitic races, for a time 
at least under Egyptian domination, then apparently taken possession 
of largely, and possibly almost exclusively, by the Semitic peoples, 
then overlaid with immigration from European races, then again fol- 
lowed by another Semitic conquest in the shape of the Arabian Ma- 
hometan éruption, then again overlaid by the Mongolian and Turkish 
conquests, and through it ail with an infusion of blood by slaves 
brought from any accessible part of the world. 

One Syrian may be of pure or almost pure Jewish, Turkish, or 
Greek blood, and another the pure-blooded descendant of an Egyptian, 
an Abyssinian, or a Sudanese. How is the court to décide? It would 
be most unfortunate if the matter were to be left to the conclusions 
of a judge based on ocular inspection. The geographical interpréta- 
tion that "free white persons" mean persons of European habitancy 
and descent is at least capable of uniform application, and gives to the 
statute a construction that avoids the uncertainties of shades of color 
and invidious discriminations as to the race of individuals. Under the 
construction of the statute above fixed, a modem Syrian of Asiatic 
birth and descent would not be entitled under the statute of Congress 
to be naturalized as a citizen of the United States. 

The argument that such a construction would exclude persons com- 
ing from the very cradle of the Jewish and Christian religions, as pro- 
fessed by the nations of Europe whose descendants form the great 
bulk of the citizens of the United States, is unworthy of considéra- 
tion. Such arguments are of the emotional ad captandum order, that 
hâve no place in the judicial interprétation of a statute. If the people 
of the United States, through their représentatives in Congress, see fit 
to exclude by law from citizenship the most worthy and spiritual in- 
habitants of the globe, it is not for the courts by judicial législation to 
gainsay that law, and substitute for it what in their opinion may be 
more appropriate and reasonable législation. 

In the présent case the applicant is not one the admission of whom 
to citizenship is likely to be for the benefit of the country and in favor 
of whom the court should exercise the power of discrétion given un- 
der the statute, and in view of the great uncertainties resulting from 
the language of the statute and the unsatisfactory reasoning of most 
of the décisions, the court, without determining the gênerai question 
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of admissibility, will rest its conclusion that the présent applicant 
should net be admitted upon his own personal disqualifications. 
Ordered, that the application of the applicant be refused. 



UNITED STATES v. FIVE CASES OP CHAMPAGNE. 

(District Court, N. D. New York. Juue 23, 1913.) 

Food (§ 5*) — Imitation — "Misbeanding" — Champagne. 

Fooa ond Drugig Aet June 30, 190G, c. 3915, § 8, 34 Stat. 770 (U. S. 
Coiiip. St. Supp. 1911, p. 1357), pro vides that for the purposes o£ the aet 
im article shall lie deemed to be misbraiided, in the case of food (drink), 
if it be an imitation of or offered for sale under the distinctlve name et 
imotlier article, or if it be labeled or branded so as to deceive or mis- 
lead the purchaser, provided that an article of food whieh does not con- 
taiu any added poisonous or deleterious ingrédients shall not be deemed 
to be adulterated or misbranded; in case of mixtures or compounds. 
which may be now or from tlme to time hereafter known as articles of 
food, under "their own distinctive names and not an imitation of or 
oiîered for sale under the distinctive name of another article," if the 
name l)e accompauied on the label or brand with a statement of the place 
where the ai'ticle bas been juade or produced, and in the case of articles 
labeled, branded, or tagged so as to plainly indicate that they are com- 
]Kiuiiils, iiiiitarioiis. or blends. and the worrt "compound," "imitation," 
or "blend," as the case may be, is plainly stated on the package in which 
it is offei'ed for sale. A Wholesale liquor dealer in New York ordered 
four cases of Champagne from S. & Co. in Illinois. The order was lilled 
with cases, the outside of which were marked with designs to represent 
cases of Champagne and contained bottles of the same shape and made to 
iniitate an ordinary chami'ague bottle. The bottles were corked and 
dressed about the neck the same and in very close imitation of ordinary 
Champagne bottles, baving the same style of label and seal, both attached 
in the same manner, and on the label was the name "Spécial Gold Cab- 
inet, Superior Qnallty," with a coat of arms on one side and the initiais 
"H. H. S. & Co.." and on tbe other certain figures, but without the word 
"Champagne." The contents of the bottles was a very cheap, ordinary, 
low grade of carbonated wliite wine. The boxes were also marked with 
the words "Extra Dry," when in fact the contents were not "extra dry." 
Hcld to constitute misrepresentation by misbranding, intended to deceive 
and defraud purchasers, within the aet, and that the Champagne was 
snl'joct to forfeiture. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 5.*] 

Libcl by the United States for the condemnation of tîve cases of 
Champagne, so called, for alleged violation of the Food and Drugs Aet 
of June 30, 1906. Judgment of condemnation. 

Thomas H. Dowd, Asst. U. S. Atty., of Cortland, N. Y. 
James L. Green, of Watertown, N. Y., pro se. 

RAY, District Judge. About March 15, 1913, James L. Green, a 
Wholesale liquor dealer of Watertown, N. Y., ordered from Henry 
H. Shufeldt & Co., of Peoria, 111., fiive cases of Champagne, and said 
Shufeldt & Co. shipped and billed to him five cases of so-called Cham- 
pagne to fill the order, and same was shipped and transported and re- 
ceived in Interstate commerce. Each case contained 24 bottles, and 

'■'or other cases see same topic & § nomeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
205 F.— 52 
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each bottle holds about one pint of a liquid mixture which, on due ex- 
amination and test, is found to consist of a very cheap, ordinary, lovv- 
grade carbonated white wine. It is not Champagne in any sensé of 
that word, but a low-grade, cheap white wine charged with gas. It 
is bottled and labeled in the following manner: The bottle itself iî 
of the same shape and made in imitation of tlie ordinary Champagne 
bottle. This bottle is corked and dressed about the neck the same as 
find in very close imitation in every way of the ordinary genuine 
Champagne bottle, or bottle containing Champagne; for instance, 
A'Iumm's Extra Dry. It bas the same style of label and seal, both at- 
tached in the same manner. On the label is the name "Spécial Gold 
Cabinet, Superior Ouality." There is also a coat of arms, and on one 
side initiais "H. H.~S. & Co.," and on the other "3015." 

In short, the bottles containing the cheap carbonated wine are such 
a close imitation in form, or shape, dress, corking, and label, that the 
ordinary observer would and does easily mistake, accept, and use the 
imitation as a genuine bottle of importée! Champagne. This would and 
does happen with a large number of purchasers and users, and it may 
be said with the ordinary user, unless he gives the labels an inspection 
to détermine whether it is the genuine Champagne bottle. Evidently 
it is gotten up and dressed and labeled in this way to deceive the ordi- 
nary purchaser and user of Champagne. The wooden boxes and mark- 
ings and labels thereon in which shipped also closely imitate the boxes 
in which genuine Champagne is shipped. This is such an imitation as 
would make a case of unfair compétition in trade. The Food and 
Drugs Act of June 30, 1906, provides amongst other things : 

"The terni 'food,' as use(i lierein. sliall Include ail articles used for food. 
driiik, confectionery, or condiment hy man or otlier aninsals, wliether simple, 
mixed, or compoiind." Section 6. 

Section 2 prohibits the introduction into any state from another state 
of any article of food which is adulterated or misbranded within the 
meaning of the act. Section 8 provides : 

"That for the purtJoses of this a et an article sliall also be deemed to be mis- 
branded: * * * In the case of food: First. If it be an imitation of or 
otîei'ed for sale mider the distinctive name of another article. Second. If it 
l>e lahclcd or branded .»o as to dcccivc or mislead the purcliascr, or * * *. 
J'rovhicd, that an ai-tide of food (drink) which does not contain any added 
polsonons or deleterious ingrédients shall not be deemed to be adulterated or 
misbranded in the following cases: First. In the case of mixtures or coin- 
pounds which may be now or froni time to time liereafter known as articles 
of food, under thcir oicn distinctive nameg, and not an imitation of or offcrcd 
jor sale under the distinctive name of another artiele, if the name be acconi 
l>auled on the same label or brand with a statement of the place wliere said 
article has bcen mannfactured or prodnced. * « » Second. In the case of 
articles labeled, branded, or tagged so as to plaiuly indicate that they are 
coniijounds, imitations, or blends, and the word 'componnd,' 'imitation.' or 
'blend,' as the case may be, Is plainly stated on the package in which it is 
offered for sale." 

In this case there is nothing to indicate to the purchaser that thèse 
bottles contain an imitation or that an imitation is intended^ 

Section 10 provides for the seizure and conderanation of adulterated 
or unbranded articles while being transported in interstate commerce. 
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or after transportation and while unsold or in original unbroken pack- 
ages, which is this case. 

This wine in question was and is an imitation of genuine imported 
Champagne, and was and is so labeled and branded as to deceive and 
mislead both the purchaser and users into the belief that it is genuine 
Champagne. Is it within the proviso or exception quoted? It contains 
no added poisonous or deleterious ingrédient or ingrédients. It was 
not and is not offered for sale under the distinctive name "Cham- 
pagne," as that word is not on either bottle, label, or package, if the 
statute means, by "ofifered for sale under the distinctive name of an- 
other article," that it must be so advertised, or bear on the package con- 
taining it the distinctive name of some other article. Even if it has a 
distinctive name "Spécial Gold Cabinet," still it is "an imitation of" 
and was actually "offered for sale" under the name "champagne," 
which is the distinctive name of another article; that is, "champagne" 
was ordered, and the seller sent this article as and for champagne, 
thus not only offering it for sale as champagne, but selHng it as Cham- 
pagne. By his acts he represented it to be champagne. Hence this 
carbonated wine contained in thèse bottles and packages is not within 
the proviso or exception, and must be held to be misbranded and sub- 
ject to seizure and condemnation. 

It is not sufficient to remove an imitation and misbranded article 
from the condemnation of this law that it has a distinctive name ap- 
plied to it, as the very language of the proviso requires that, if known 
under its own distinctive name (if it has one), it (the article) must not 
he either an imitation of another article or offered for sale under the 
distinctive name of another article. Hère this carbonated wine con- 
tained in thèse bottles and cases was in fact offered for sale and sold 
under the distinctive name of champagne, another article, and, what is 
conclusive, was and is, in fact, an imitation of imported champagne. 
Again, can a distinctive name be given to an imitation article unless it 
be to . distinguish one imitation from another ? Clearly this cannot be 
done so as to bring a wine made and bottled and dressed in imitation 
of Champagne, and sold and offered for sale as champagne, and de- 
livered to fulfill orders for champagne, within the exception or proviso 
quoted, :when it is so labeled or branded as to deceive and mislead the 
purchaser. . 

In this case it is sufficient to bring thèse cases of wine, the wine 
contained in thèse bottles, within the condemnation of the statute, and 
without the protection of the exception or proviso, that they are in 
fact "an' imitation of another article," viz., genuine imported Cham- 
pagne; and are labeled and branded so as to deceive or mislead the 
purchaser, and are not labeled, branded, or tagged so as to plainly indi- 
cate that ^ they are imitations, and the word "imitation" is not on the 
package. It must be borne in mind that in stating that this wine was 
actually -offeted for sale and sold under the distinctive name "cham- 
pagne,'"' -I. do not mean that the word "champagne" was on the bottles, 
labels, OT packages, but that the purchaser ordered champagne, and ex- 
pected- to iget champagne, and. the seller knew this, and supplied this 
cheap, carbonated wine, put up in thèse bottles, dressed, ornamented, 
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and labeled in close iniitation of Champagne, and by thèse acts repre- 
sented to the purchaser that he was selhng and shipping to him genu- 
ine Champagne. I think thèse facts bring the act of the seller within 
the language of the act, "offered for sale under the distinctive name 
of another article." Hence I hold that, within the meaning of this 
statute, this wine was not only offered for sale, but actually sold, "un- 
der the distinctive name of another article" ; that is, genuine Cham- 
pagne. 

Again, thèse bottles containing this wine — that is, the package con- 
taining it, both bottles and box — bore designs and devices thereon 
plainly intended to relate to the contents of such bottles, and indicate 
to the purchaser and user thereof the nature and character of the sub- 
stance contained in such bottles. In addition to the marks and words 
and designs mentioned, there were the words "Extra Dry," indicating 
a grade of Champagne, and thèse words were a plain misrepresentation 
and misstatement as to the character and quality of the contents, which 
were not "extra dry." Thèse designs and devices very plainly said to 
a purchaser, "Champagne," and were intended by the seller to say to 
the purchaser, "This bottle contains extra dry Champagne." Thèse de- 
signs and devices were false and misleading. The design and devices 
and certain of the words on thèse bottles could relate to the substances 
contained therein only, and had but one purpose and meaning. 

It was the purpose of Congress in enacting this, the "Food and 
Drugs Act, June 30, 1906," to put a stop to the transportation and sale 
in interstate commerce of adulterated and misbranded articles of food, 
drink, and drugs. It was intended to reach ail forms of misrepresenta- 
tion by misbranding, by the use of words, or by the use of designs 
or devices, pictures, etc., calculated to mislead and deceive, cheat, or 
defraud the purchasers. If A., in New York, orders of B., in Illinois, 
1,000 one-pound packages of corn, and 1,000 packages are shipped and 
transported from the one state to the other in fulfillment of the order, 
and such packages hâve labels reading "Fine Illinois," with the picture 
thereon, or on the package itself, of an ear of corn, but the packages 
in fact contain sawdust only, is there or is there not an offer for sale 
under the distinctive name of another article, and is or is not the pack- 
age so labeled or branded as to deceive or mislead the purchaser, and 
does or does not the package containing the sawdust or its label bear 
a design, or device, regarding the substance contained in such package, 
which is false or misleading in any particular ? What does the picture 
of the ear of corn on the package say? And, in such case, is there 
or is there not a violation of the act in question ? Having in view the 
evils to be remedied, the purpose of Congress, and the language of the 
act, it seems to me there can be but one answer. 

A statute, if its wording will permit, is always to be construed so as 
to make effectuai the intent of the law-making body in enacting it. 
In selling articles of food, including liquids for drinking, f rauds on the 
public may be perpetrated in two ways: (1) By adulterating or artifi- 
cially coloring it, etc., the article itself; and (2) by putting it in pack- 
ages or réceptacles so formed or labeled and dressed as to induce thi 
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purchaser to take it as one article, when in fact it is another. Congress 
aimed at both modes of committing a fraud on the public. 
There will be a judgment of condemnation. 



MATÏISON V. HOSTOX & M. R. E. 
(Distiict Court, X. I). New Yoi'k. Juiie 23, 1!)1,3.) 

1. Kkmoval of Causes (§ 12*) — Fkdekal Coukts — .Icrisdictiok — "Peoper 

District." 

Judicial Code (Act Mardi 3, 1011. c. 231) § 28, 36 Stat. 1094 (U. S. 
(lomp. St. Supp. 1911, p. 141), provilles tliat sTiits of a civil nature, etc., 
may be reuiov(Kl b.v the défendant to the District Court of tlie tlnited 
States "for tlie projier district." unrter certain circumstances, by the de- 
fendant or defendi'.nts therein, belng nonresidents of the .state in whicli 
the action was brought. Section 51 déclares that, except as provided in 
the six succeeding sections, no civil suit shall be brought in any District 
Court against an.y person in any other district than that vvhereof he is 
an inhabitant ; l)ut, where the jurisdiction is founded ouly on the fact 
tluit the action is between citlzens of différent states, suit may be brought 
only in the district of the résidence of either the plaintifiE or the défend- 
ant. Belâ that, where a Verniont administrator of a résident of that 
State, Ivilled in New York by the alleged négligence of défendant railroad 
Company, a citizen of Massachusetts, brought suit in the Suprême Court 
of New York, tlie action could not be removed over plaintiff's objection 
to the fédéral District Court sitting in New York ; the "proper district" 
to which the cause was removable being that in which either the plain- 
tilï or défendant resided. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 32. 
33; Dec. Dig. § 12.*] 

2. Kemoval or Causes (§ 26*) — Rigiit to Remove — Ob.jections. 

Kight of a nonresident défendant to reniove the suit to a fédéral court 
could not be defeated by the act of the plaintiff in bringing the suit in a 
state in which nelther the plaintiff nor the défendant resided. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 60- 
63 ; Dec. Dig. § 26.*] 

3. Venue (S S*) — Torts — Rigiit to Sue — Place. 

An action to recover damages for négligence is in tort, and, hcing not 
local, but transitory, may be brought wherever the wrongdoer may be 
found. 

[li:d. Note. — l'or other cases, see Venue, Cent. Dig. § 17; Dec. Dig. § 8.*J 

4. ExECUTOKs and Administbatoks (§ 524*) — FoKEiGN Administrator — Rigiit 

To Sue. 

Au exécuter or administrator appointed in a foreign state cannot main- 
tain an action in another state in bis représentative capacity without 
taklng out letters in the state where the suit was brought, in the ab- 
sence of the statutory authorlty. 

[Ed. Note. — For other cases, see Executors and Aduiinistrators, Cent. 
Dig. §§ 2330-2343; Dec. Dig. § 524.*J 

At Law. Action by Gertrude Mattison, as administratrix of Bernie 
Mattison, deceased, against the Boston & Maine Railroad. On mo- 
tion to remand the case to the Suprême Court of New York. Granted. 

•For other cases see same topic & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Leary & Fullerton, of Saratoga Springs, N. Y., for the motion. 
Jarvis P. O'Brien, of Troy, N. Y., opposed. 

RAY, District Judge. The défendant, Boston & Maine Railroad, 
is a corporation of the state of Massachusetts operating a line of rail- 
road from Boston, Mass., to Mechanicville, N. Y., and has its princi- 
pal office at Boston aforesaid. The plaintiff is the administratrix of 
the estate of one Bernie Mattison, deceased, vvho in his lifetime and 
at the time of his death was a citizen and résident of the state of 
Vermont. The said administratrix of his estate was duly appointed 
such by the probate court of the district of Bennington, state of Ver- 
mont, and is a citizen and résident of said state. 

About July 20, 1912, said Bernie Mattison was injured in a colli- 
sion with one of defendant's trains at a highway crossing situated in 
the Northern district of the state of New York, while traveling on the 
public highway, and soon thereafter died. It is alleged that such colli- 
sion, injury, and death was caused by the négligence of the défendant 
corporation, and this action was brought in the Suprême Court of the 
state of New York under the statute to recover the damages sustained. 
The défendant removed the cause to the District Court of the United 
States of the district in which the accident and death occurred and 
in which the action was brought. The plaintifï moves to remand the 
cause, on the ground that the District Court of the Northern District 
of New York has no jurisdiction, and that the cause cannot be remov- 
ed to that court, inasmuch as neither the plaintiff nor the défendant 
is a citizen of or a résident in the state of New York. This action 
is for the benefit of the widow and next of kin of said Bernie Matti- 
son, and is brought under the New York statute. 

[1] Section 24 of chapter 2 of the Judicial Code of the United 
States, in effect January 1, 1912, title, "The Judiciary," provides : 

"The District Court shall hâve original jurisdiction as follows : First, of 
ail suits of a civil nature, at common law or in equity: * * * or where 
the matter in controversy exceeds, exclusive of interest and costs, the sum 
or value of three thousand dollars, and (a) * * * or (b) is between citl- 
zens of différent states. * » * " 

Section 28 of chapter 3 of the Judicial Code, relating to District 
Courts, "Removal of Causes," provides: 

"Any suit of a civil nature, at law or in equity, arising * * * may be 
removed by the défendant or défendants therein to the District Court of the 
XJnited States for the proper district. Any other suit of a civil nature, at 
law or in equity, of which the District Courts of the United States are given 
jurisdiction by this title ['The Judiciary'], and which are now pendlng or 
which may hereafter be brought, in any state court, may be removed into the 
District Court of the United States for the proper district by the défendant 
or défendants therein, being nonresidents of tJiat state." : 

Section 51, chapter 4 ("Miscellaneous Provisions"), provides as 
follows:. . 

"Bxcept as provided in the five succeeding sections, no person shall be ar- 
rest^; iij one district for trial in another, In any civil action before a Dis- 
trict Court; and, except as provided in the six succeeding sections, no civil 
suit shall be brought in any District Court agaitist any person by any original 
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process or proceeiliiiK in any other district than that wheroof he is an in- 
halntant; but wliere the jurisdietlon is founded only ou the fact tliat the 
MCtion is betvveen citizens of différent states, suit shall be brought only in 
the district of the résidence of either the plaintift' or tlie défendant." 

If this action had been originally brought in the District Court of 
the United States, it should hâve been brought either in the District 
Court of the United States for the District of Vermont or the Dis- 
trict Court of the United States for the District of Massachusetts. 
Do the words "District Court of the United States for the proper dis- 
trict," used in section 28, above quoted, absolutely limit removal to the 
District Court of the district in which the action should hâve been 
brought if commenced in the District Court of the United States? 
This question was answered in the aiîfirmative in Ex parte Wisner, 
203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, but that décision was 
materially modified later (In re Moore, 209 U. S. 490, 507, 28 Sup. 
Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164; Western Loan & Sav- 
ings Co. V. Butte & Boston Con. Mining Co., 210 U. S. 368, 371, 28 
Sup. Ct. 720, 52 L. Ed. 1101); it being held that if a case was brought 
in a Circuit Court (now District Court) where neither party resided 
the party might waive the fact that it was commenced in the wrong 
district and so necessarily holding that bringing a case in the wrong 
district is not jurisdictional in the strict sensé, as nothing is better set- 
tled than that consent cannot confer jurisdictiou on a court. 

But in the case now before this court the plaintifï bas not consented 
that the case be tried in the District Court of the Northern District 
of New York. The plaintiff insists that due regard must be had to 
the vi^ords "may remove said suit into the District Court of the United 
States for the proper district," and that while the cause may be re- 
moved into some other District Court and proceeded with if objection 
is not made, and the District Court would not be without jurisdiction, 
the court must remand on motion of the plaintifï if not removed to "the 
proper district." This court is of the opinion that this contention is 
correct, and that this cause must be remanded, unless the plaintifï can 
be regarded and treated as a résident and citizen of the Northern Dis- 
trict of the State of New York. 

In Ex parte Wisner, supra, it was held that the words in the re- 
moval statute then in force, "the Circuit Court for the proper dis- 
trict," evidently meant the Circuit Court of the district of the rési- 
dence of the plaintifï. As the Judicial Code plainly provides that a 
plaintifï may bring bis action against the défendant in tlie District 
Court of the district where the défendant résides, it seems plain that 
the défendant hère might bave removed this case to the District Court 
of the District of Massachusetts, but, objection being made by mo- 
tion to remand, not to the District Court of the Northern District of 
New York, where neither the plaintifï nor the défendant résides, as 
that is not the proper district. 

[2] The objection is made that removal is not made to the proper 

. district. It is very plain that the District Court of the United States 

bas jurisdiction of such an action (section 24, Judicial Code), and that 

if brought in the state court it may be removed (section 28, Judicial 
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Code) ; but under the provisions of this section it can only be renioved 
to the "proper district," which is the district where the action might 
hâve been brought by this plaintiff (section 51, Judicial Code). The 
right of removal given by thèse statutes is not defeated by the act of 
tlie plaintiiï in bringing the action in the state of New York. 

[3] An action to recover damages for neghgence is in tort, and not 
local, but transitory, and may be brought vvherever the wrongcïoer 
may be found. Dennick v. Railroad Co., 103 U. S. 11, 26 L. Ed. 439, 
approved Stewart v. Baltimore & Ohio R. Co., 168 U. S. 445, 468, 18 
Sup. et. 105, 42 L. Ed. 537. 

[4] How the plaintiff can maintain this action in the state courts 
of the state of New York without taking letters in this state does not 
appear, unless the statute recently enacted may be made to apply, as 
it is well settled that an executor or administrator appointed in one 
state cannot maintain an action in another state in his représentative 
cajjacity without taking out letters there, in the absence of a statute 
authorizing him so to do. Johnson v. Powers, 139 U. S. 156, 157, U 
Sup. Ct. 525, 526, 35 E. Ed. 112; Noonan v. Bradley, 9 Wall. 394, 
399, 19 L. Ed. 757: J. B. & J. M. Cornell Co., Ltd., et al. v. Ward, 16S 
Fed. 51, 52, 93 C. C. A. 473. 

The motion to remand must be granted. 



In re HODGE. 

(District Court, N. D. New Yorlc. .Tune 0, lOl."».) 

1. B.\NKRUPTCY (§ 409*) — GUOUXDS FOR HEFUSAL OF UlSCIIAKOB — DESTRUCTION 

OF "Hecokds." 

Wliere a I)ani;i'uiJt lieiJt no bool;s of aocouut, l)ut did Iceep a liiink af- 
count, liis canceied clieelîs and tlie stulis lu liis clieelil)ooks foustitiife 
"records" t'roui winoli his tiuancial condition can to some exteiit at Icast 
1)0 ascertained, and under Bankr. Act July 1, ]Si)S. e. 541, § 14b(2). .'JO Stat. 
S-W (U. S. Comp. St. 3001, p. 3427). as amended by Act P"eb. 5, liX).'!. e. 
4.S7, § 4, 32 Stat. 707 (U. S. Comp. St. Supp. lyil, p. 140(!), his destruc- 
tion of sucb records sliortl,y before liis bankruptcy and wlien insolvent, no 
adéquate reason tberefor beiug shown. may pvoperly be held to luire 
been with iiitent to conceal sucli condition aud to debar bim l'rom tbe 
right to a discharge. 

flOd. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 739. 7,"2-- 
757; Dec. Dig. § 409.* 

For other deflnitious, see Words and Phrases, vol. 7, pp. COOS-C014; 
vol. 8, p. 7781.] 

2. Appeal and Eruor (§ 1019*) — Findings op Keferee — "WEionr. 

Tbe findings of a référée, who heard the witnesses on eonflicting évi- 
dence, or when différent inferences may be drawn froni a conccded state 
of facts, are entltled to the sanie considération as fhose of a district 
judge aud should be reversed only in clear case of error. 

[Ed. Note.— -For other cases, see Appeal aud Krror, Cent. Dig. §§ 400S~ 
4010; Dec. Dig. § 1019.*] 

In the matter of Herman T. Hodge, bankrupt. On opposing mo- 
tions to confirm report of référée recommending déniai of a discharge 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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and to set aside such report and grant a discharge. Report confirmed 
and discharge denied. 

Chapman & Mott, of Watertown, N. Y., for objecting créditer. 

Curtis L. Hildreth, of Watertown, N. Y., for bankrupt. 

RAY, District Judge. [1] Section 14b of the Bankruptcy Act pro- 
vides that the judge shall hear the application for a discharge, etc., 
and discharge the bankrupt "unless he has * * * (2) with intent 
to conceal his financial condition, destroyed, concealed or failed to keep 
books of account or records from which such condition miglit be as- 
certained." It is no longer necessary to show that the failure or de- 
struction were "in contemplation of bankruptcy" or with a "fraudu- 
lent" intent to conceal the financial condition. Collier on Bankruptcy 
(9th Ed.) 349. See amendatory act of 1903, dropping thèse words. 

The spécifications of objection to the discharge of Herman T. Hodge, 
this bankrupt, specifically charge against him not only a failure to 
keep, but a destruction of, books of account and records from which 
his financial condition might be ascertained "with intent to conceal 
his financial condition." 

The référée to whom this matter was referred took the évidence and 
saw and heard the witnesses and finds and reports, amongst other 
things, "that with intent to conceal his financial condition the bankrupt 
destroyed his canceled and paid checks and the stubs thereof and fail- 
ed to keep books of account or records from which such condition 
might be ascertained," and also "that the bankrupt's application for a 
discharge should be denied," The bankrupt concèdes that he kept no 
books of account except a bank book, checkbook with stubs showing 
the purpose for which checks were drawn and to whom payable, and 
that a few months prior to filing his pétition in bankruptcy he took 
from this bank ail his paid checks and took them with such stub book 
to his cellar, where he willfully destroyed them. Transcripts from the 
books of the bank show deposits and when made and also the amount 
of withdrawals by check and date of payment, but not the names of 
the payées. 

Herman T. Hodge, the bankrupt, was a contracter and builder; a 
man of intelligence and considérable expérience and able to figure, 
read, and write, draw checks, and keep accounts of his transactions if 
he desired so to do. If a "stub book" is not a book of account in the 
strict sensé, it is at least a "record" which shows checks drawn, their 
date, amount, and to whom payable. It is a record from which the 
financial condition of the one who keeps the bank account may, to 
some extent at least, be ascertained. Their intentional destruction, in 
the absence of regular books showing détails, is the destruction of 
books and records from which the financial condition of the bankrupt 
might be ascertained. When no other books of account or records of 
financial transactions are kept, such a stub book with the paid checks 
become "a record" and, so far as they go, the équivalent of a book of 
account. The checks show to whom the money was paid, when drawn, 
etc., and with proper indorsements become vouchers for the payment 
of money. Their destruction with intent to conceal financial condition 
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will defeat discharge. Godshalk Co. v. Sterling (C. C. A. 3d Circuit) 
12 Am. Bankr. Rep. 302, 129 Fed. 580, 64 C. C. A. 148; In re Hirsh- 
owitz (D. C.) 27 Am. Bankr. Rep. 701, 194 Fed. 562. 

When no other books or records of financial transactions are kept, 
the checks and bills become of great importance, and no sane and 
honest business man will willfully destro}' them unless at a time so re- 
mote from the transactions to which they relate that ordinary prudence 
would not require their préservation. 

Hodge was adjudicated a bankrupt on a pétition filed by him Feb- 
ruary 22, 1911. Up to April 15, 1910, he was in partnership in the 
same business with one Fred A. Caswell. While in partnership the 
firm kept books of account, and it is fair to say Hodge knew the neces- 
sity of keeping books and their purpose and value. After the dissolu- 
tion of the partnership Hodge kept no books. Between January 19, 
1910, and September 24, 1910, Hodge deposited to his own crédit in 
the City National Bank of Watertown, N. Y., in 17 différent items and 
at différent dates the sum of $5,180. Between January 20, 1910, and 
October 13, 1910, inclusive, he withdrew and paid out by his personal 
checks drawn on thèse deposits the sum of $5,178.60. He produced 
checks to the amount of $128.50 drawn between September 17 and 
October 8, 1910, which had not been surrendered by the bank. He 
does not tell when and to whom the checks not produced but destroyed 
were given or for what. There is no good or adéquate excuse given 
for the destruction of this stub book and thèse checks. The évidence 
shows conclusively and beyond any question whatever that he was 
hopelessly insolvent at the time and knew it. He was owing some $8,- 
000 at least, and his assets were $401 at the time his pétition was 
filed. H he had any property at the time with which to meet his then 
cxisting indebtedness, or come within thousands of dollars of it, he 
does not disclose what it was or what had become of it. He does not 
account for it by losses in business. 

It is quite true that a mère failure to keep books or records or the 
mère destruction of those kept is not sufficient to justify the court in 
refusing a discharge. There must be circumstances and conditions 
from which the inference ought to be drawn and necessarily should be 
drawn that such failure or destruction was "with intent to conceal his 
financial condition." Hère no other inference can reasonably be drawn 
from thè destruction of this stub book and thèse paid checks. It is 
évident that the now bankrupt, then bankrupt in fact, destroyed thèse 
records, stub book, and checks for the purpose of concealing from his 
creditors the disposition he had made of this money. There was no 
other reasbn for the act. If he paid it out to creditors, workmen, or 
for material, he knew where the most of it went and he should hâve 
shown where it went and for what purpose. Having no other vouchers 
for the paument of this money and owing as he was at least $8,000 
aside from a so-called Orpheum debt of about $9,000, it was essentiàl 
that he keep thèse checks to show payments to such creditors as had 
been paid by check. Under such circumstances, a mère gênerai state- 
ment of the bankrupt is not sufficient to show absence of intent to do 
that which the act itself, under the circumstances shown, necessarily 
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results in. A sane intelligent man is presumed to intend the natural, 
probable, and well-known conséquences of his own willful acts. See 
In re Marcus & Scherr (D. C.) 27 Am. Bankr. Rep. 164, 192 Fed. 743. 
It is quite true that one object of the Bankruptcy Law, not its main 
object, is to release honest but unfortunate debtors from their debts, 
except those of certain classes, and enable them to start in business 
anew. But this is not to be done unless the person seeking to avail 
himself of the benefits of the law has complied with ail its terms and 
conditions. He is not to hâve its benefits unless he surrenders ail his 
property for the benefit of his creditors, aside from that exempt, and 
he cannot prépare himself for bankruptcy by disposing of his property 
in other ways than paying his necessary living expenses, his just debts 
and obligations, and by then concealing his disposition of it and by 
knowingly and intentionally dcstroying the only existing évidence in 
writing of such disposition, and thereupon hâve a discharge. To grant 
discharges in such cases would encourage fraud and dishonesty and 
discrédit the law. 

[2] As I bave stated, the référée, acting as spécial master, saw and 
heard ail the witnesses and is presumed to hâve noted their manner 
and judged of their credibility and truth. True, the burden of prov- 
ing the allégations of the spécifications of objection was on the ob- 
jecting créditer ; but, when the référée had heard ail the testimony and 
read the exhibits and weighed same, it was for him to draw inferences 
and décide, and in clear case of error only should the judge interfère 
with such findings. In re Knaszak (D. C.) 18 Am. Bankr. Rep. 187, 
151 Fed. 503; In re Forth (D. C.) 18 Am. Bankr. Rep. 186, 151 Fed, 
951. ihe referee's findings upon conflicting évidence, or when dif- 
férent inferences may be drawn from a conceded state of facts, are 
entitled to the same considération as those of a district judge. In re 
Simon & Sternberg (D. C.) 18 Am. Bankr. Rep. 204, 151 Fed. 507; 
In re Wheeler (C. C. A. 7th Circuit) 21 Am. Bankr. Rep. 262, 165 
Fed. 188, 91 C. C. A. 222. 

I am of the opinion that the référée was justified in nis conclusions 
and findings, and the report is, accordingly, confirmed, and there will 
be an order denying a discharge. 



BUCKEYE POWDEU CO. v. HAZARD POWDER CO. 

(District Court, D. Coniiecticut. June 30, 1913.) 

1. WiTXESSES (§ 298*) — Documents — Duty to Produce — Oiîjectioxs — Pri- 

VATE l'BOPEBTY. 

Wliere tho testimony of a witnes.s was being taken de bene esse in 
support of an action for the destruction of plaintitf's business by défend- 
ant in violation of Siiennan Act July 2, 1890, e. C47, Si 7, 26 Stat. 210 
(U. S. Couip. St. 1901, p. .'5202), it was no answer to tlie witness' duty 
to produce documents in liis possession and relevant to the inquiry tliat 

•For other cases see same tople &. § numbek In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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they were lils private property, and that he was not a party to nor iu- 
terested in tlie suit. 

IE<3. Note. — For other cases, see Witnesses, Cent. Dig. §§ 103S-1041 ; 
Dec. Dig. § 208.*] 

2. Dei'OSItioss a ()6*)— Answebs — Objections of Witness — Immateiîiai.ity. 
A witnes.s, wliose testiniouy is being takeu de beiie esse, is not eii- 
titled to refuse to answer questions because be or bis counsel believe 
tlieiu to be iimnaterial and irrelevant. 

[Kù. Note. — For otlier cases, see Dépositions, Cent. Dig. § 140 ; Dec. 
I>ig. § 66.*] 

o. Witnesses (§ ,305*) — Constitutionai. Pkivii,e(_ie — Waiver. 

Where a witness bad already admltted tliat he wrote an article, wUicii 
serionsly refiected on plaintift' and praised another corporation wbieli 
plaintiff clainied bad been instrumental in putting it ont of business, the 
witness thereby waived liis privilège not to testify concernlng tbe arti- 
cle, on the ground that to do so niight subjeet bini to a criminal prose- 
cution for Jibel. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 1053-1057; 
Dec. Dig. § 305.*] 

4. Detositioss (§ S*) — Testimony — Ob,iections. 

Where plaintiff instituted suit iigainst défendant to recover treble dam- 
ages for the destruction of plaiutilï's business, in alleged violation of 
Slierman Act July 2, 1S90, c. 647, § 7, 20 Stat. 210 (li. S. Coinp. St. lyoï. 
p. 3202), It would be presumed that the action was honestly brouglit 
and intended to be tried, so that it was no objection to the takiug of 
a witness' déposition de bene esse that the proceedings amounted to no 
more than a fishing excursion to obtain the testimony in aid of another 
proceeding. If it was favorable. 

[Kd. Note.- — For otlier cases, see Dépositions, Cent. Dig. §§ 8, 10; Dec. 
Dig. § S.*] 

5. Evidence (§ 129*) — Subséquent Conduct — Conspibacy. 

In an action for treble damages for conspiracy to destroy plaintilï's 
business in violation of Sherman Act July 2, ISOO, c. 647, § 7, 26 Stat. 
210 (U. S. Comp. St. 1901, p. 3202), tbe alleged conspiracy being a con- 
tinuous transaction, évidence of the conduct of the alleged conspira tors, 
after the date wlien plaintiff's business was destro.ved, was admissible 
as liearing on tbe (piestion whether a combination or conspiracy existed 
hefore that date. 

IFd. Note.— For other cases, see Evidence, Cent. Dig. §§ 3SS-393, 395- 
39S ; Dec. Dig. § 129.*] 

At Law. Action by the Buckeye Powder Company against the Haz- 
ard Powder Company. On motion to compel a witness, vvhose testi- 
mony was being taken by déposition de bene esse, to answer certain 
questions. Motion granted. 

MacFarland, Taylor & Costello, of New York City, and Hyde, Jos- 
lyn, Gihnan & ]:iungerford, of Hartford, Conn., for plaintiff. 
Henry F. Parmelee, of New York City, for défendant. 

WARD, Circuit Judge. The complaint allèges that the E. I. Dupont 
De Nemours Company formed a combination of various powder mak- 
ers, including the défendant, to monopolize the interstate business in 
powder and other explosives, which combination fînally and deliber- 
ately destroyed the plaintifï's business September 19, 1908. Threefold 

•ï"or other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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damages are claimed under section 7 of the Sherman Act, amounting 
to $3,000,000. 

The plaintiff has broiight a similar action in the district of New 
Jersey against the E. I. Dupont De Nemours Company and other cor- 
porations, charged as co-conspirators, including the défendant herein, 
on which, being a Connecticut corporation, service of process could not 
be had. 

The déposition de bene esse under section 863, Rev. Stat. U. S. 
(U. S. Comp. St. 1901, p. 661) of Charles F. Rideal, residing in the city 
of New York, more than 100 miles from the place of trial, is being 
taken. He has been served with a subpœna to testify and produce doc- 
uments, and he refuses to answer certain questions which are certified 
by the commissioner to me. 

The first objection made by counsel for the witness was that he had 
been givèn but one day's notice to produce documents, which could not 
be produced in so short a time, which the commissioner met by allow- 
ing an adjournment of 12 days. On the adjourned day counsel for the 
witness objected on the ground that the witness had been served vifith 
a subpœna dnces tecum, without being served with a subpœna to tes- 
tify. This is not so. The subpœna called upon him both to testify 
and to produce documents. 

The witness did produce one paper, namely, the advance proof of an 
article entitled "The Five Million Dollar Suit," referring to the suit 
brought in the district of New Jersey, in which the plaintitt was very 
severely reflected upon and the E. I. Dupont De Nemours Company 
greatly praised. The witness has admitted that a letter dated August 
27, 1912, though signed in his name, was dictated, but not signed, by 
him. This letter is a clear admission that he wrote the article. 

[1, 2] The other documents called for he refused to produce, be- 
cause they were his private property and he was not a part)'- to nor 
interested in the pending action. Thèse objections were entirely with- 
out merit. This should bave ended the activities of counsel for the 
witness, but he was allowed to remain, and instructed the witness not 
to answer que.9tion after question, on the ground that it was immaterial 
and irrelevant. With this the witness had no concern whatever. 

[3] At the hearing before me his counsel made the additional ob- 
jection that answering thèse questions might expose him to a criminal 
prosecution for libel. This, I think, if originally made, would hâve 
been a good objection under the fifth amendment to the Constitution, 
because section 860, Rev. Stat. U. S. (U. S. Comp. St. 1901, p. 661) 
gives him no immunity from prosecution for libel in the state court. 
In re Nachman (D. C.) 114 Fed. 995. As, however, he has in this pro- 
ceeding admitted that he wrote the article in question, I think his privi- 
lège is waived. 

[4] Counsel for the défendant made no objections whatever; but, 
it having been stipulated that he might do so before me, I hâve to 
détermine whether the whole examination was so clearly without the 
issues that the question should not hâve been answered. The défend- 
ant objects that this is a mère fishing excursion, to find out what the 
witness will testify to, and then examine him as a witness in the suit 
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pending in New Jersey, if his testimony will be helpful. Second, it 
says that the article in question was published long after the plaintiff's 
cause of action arose, and cannot be made a ground for recovering 
damages. As to the first objection, I must présume that the action is 
honestly brought and intended to be tried. Indeed, the défendant can 
compel a trial. 

[5] As to the second, although the décision in Blease v. Garlington, 
92 U. S. 1, 23 L,. Ed. 521, does not apply to actions at law, still its theory 
does apply to dépositions taken in such actions, because, if testimony is 
improperly excluded by the court which issues the subpcena, the déposi- 
tion will be suppressed and must be taken over again ; whereas, if tes- 
timony is improperly admitted under objection and exception, the trial 
court will exclude it. The alleged conspiracy being a continuous trans- 
action, the conduct of the alleged co-conspirators after September 19, 
1908, when the plaintiiï's business is said to hâve been destroyed, may 
throw light upon the question whether a combination or conspiracy did 
exist before that date. No testimony should be excluded which is not 
clearly without the issues. Therefore the witness must answer thèse 
questions. 

In respect to documents, only such as corne from the défendant 
and the alleged co-conspirators should be produced, and if counsel 
think any such are clearly without the issues the commissioner may 
submit them to the coiut. 



TROXELL V. DELAWAEE, L. & W. R. CO. 

(District Court, 15. D. l'eiinsylvaiiia. June 6, 1913.) 

No. 1,220. 

1. JUDGMENT (§ 883*) — SET-OFF OF .TUDOMEKTS^JUDGMBÏSrTS SUBJECT TO SeT- 

Off. 

In a clain] of set-off of one judgment against another, it is not essen- 
tial tliat tlie jjarty legally entitleU to bring suit iu tlie second action be 
the sanie as the party against whom the former jutJgment was rendered, 
if the l)eneflcial interest in the actions is in the sanie parties in eacli case. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1669-1688; 
Dec. Dig. § 883. *J 

2. CosTS (§ 247*) — Items Taxable — Costs ok Uksuccessful Tntermediaïe 

Appeal. 

A party cannot recover, as a part of his costs on final judgment in his 
favor, the costs paid ont by liim in an unsuccessful intermediate appeal. 

[Ed. Note.— For othci- cases, see Costs, Cent. Dig. §§ 951, 953, 955, 957, 
958, 960; Dec. Dig. § 247.*] 

At Law. Action by Lizzie M. Troxell against the Delaware, Lack- 
awanna & Western Railroad Company. On rule to show cause why 
defendant's costs in a former action should not be deducted from the 
amovmt of the judgment in the présent action, and on appeal by plain- 
tiff from clerk's taxation of costs. Rule made absolute, and motion 
overruled. 

See, also, 185 Fed. 540. 

•Por otlier cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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George Demming, of Philadelphia, Pa., for plaintiff. 
James F. Campbell, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. [1] 1. In the présent suit the plain- 
tifif, Lizzie M. Troxell, administratrix of the estate of Joseph Daniel 
Troxell, sued the défendant railroad company under the fédéral Em- 
ployer's Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 [U. S- 
Comp. St. Supp. 1911, p. 1322]) in behalf of herself as widow of Jo- 
seph Daniel Troxell, and his two minor children to recover for the al- 
leged wrongful death of décèdent, and obtained a verdict and judg- 
ment, which has been finally affirmed by the Suprême Court. In the 
former suit she brought suit individually in her own behalf as widow 
and in béhàtf of her two minor children. From the verdict and judg- 
ment for the plaintiff, recovered under the Pennsylvania statute in the 
former suit, a writ of error was taken to the Circuit Court of Appeals, 
whereupon the judgment of the lower court was reversed, and judg- 
ment directed to be entered for the défendant. In the mandate of the 
Circuit Court of Appeals it was ordered that the défendant recover 
the sum of $328.60, the costs which accrued on the appeals. The costs 
in the lower court were also taxed against the plaintiff, making a total 
of $534.55. Execution upon the judgment in the présent case has been 
stayed pending the détermination of the defendant's rule to show cause 
why the costs in the former action should not be set off against the 
amount of the judgment in the présent action. If the parties in the 
two actions are the same, there is no doubt that the court has power 
to stay the second suit on motion until the costs in the former suit are 
paid. That a judgment against a party in one case may be set off 
igainst a judgrii^nt against another party in another case between the 
same parties is too well established to require citation of authorities. 
The Suprême Court in the présent case, in passing upon the question 
whether the judgment for the défendant in the former case was res ju- 
dicata, lield that there was not that identity of parties in the former ac- 
tion by the widow and in the présent case which rendered the former 
suit and judgment a bar to the présent action. The identity of the par- 
ties was material only in the détermination of that question. In a daim 
of set-off of one judgment against another, it is not essential that the 
party legally entitled to bring suit in the second action be the same as 
the party against whom the former judgment was rendered, if the 
bénéficiai interest in the actions are in the same parties in each case. 
As was stated by Circuit Justice Washington in the case of Campbell 
V. Hamilton, Fed. Cas. No. 2,359: 

"Thus, in an action on a bond given to the plaintiff in trust for anottier, 
the défendant will he allowed to set off a debt due frora the person bene- 
flcially Interested in lilte manner as if such person were, and could be, legally 
the plaintiff." 

See, also, Henderson v. Griffin, 5 Pet. 151, 8 L. Ed. 79. 

While the présent suit under the fédéral Employer's Liability Act 
of 1908 to recover damages for the decedent's death could be brought 
only by his personal représentative, who in this case is the widow, any 
person holding lawful letters of administration from the register of 
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wills of the proper county could hâve brought tlie suit. The parties 
substantially and beneficially interested in the présent suit, however, 
are identical with the parties in interest in the former action under the 
Pennsylvania statute; that is, they are in both suits the widow and 
miner children of the décèdent, Troxell. The right of set-off in this 
case is not claimed upon the ground that the administratrix, the plain- 
tiff, is the widow of the décèdent and a party beneficially interested in 
the former action, but upon the ground that the parties having a bén- 
éficiai interest in the two actions are identical. The recovery of costs 
from an unsuccessful party in civil suits in the fédéral courts generally 
is authorized by section 792), Compiled Statutes, page 617, and, in the 
Circuit Court of Appeals, by the Act of March 3, 1891, c. 517, 26 Stat. 
826, Compiled Statutes, p. 547, and by the Act of February 19, 1897, 
c. 263, 29 Stat. 536, Compiled Statutes, p. 557. The défendant in the 
former suit having obtained a judgment for its costs it would be a dé- 
niai of justice and lead to a multiplicity of suits to compel it to pay the 
judgment in this case and to resort to another action to recover its costs 
for which it obtained judgment in the other case. 

I am of the opinion that the set-ofl: should be allowed, and the rule 
is therefore made absolute. 

[2] 2. In the matter of the plaintiff's appeal from the taxation of 
costs, the clerk was clearly right in disallowing as costs to be paid by 
the défendant the items which the plaintifif had paid upon an unsuccess- 
ful appeal to the Circuit Court of Appeals from the order of this court 
overruling the plaintiff's motion to strike off defendant's plea of res 
judicata. The costs paid by the plaintiff were imposed by the mandate 
of the Circuit Court of Appeals dismissing the plaintifif's appeal. No 
authorities are cited by the plaintifif, and there obviously are none, to 
the effect that a party who is unsuccessful in an intermediate appeal 
may recover as part of his costs upon final judgment in his favor the 
amount laid out as costs in his unsuccessful intermediate appeal. 

The appeal from the clerk's taxation of costs is therefore dismissed. 
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SHANK V. GREAT SIIOSHONB & TWIN FALLS WATER POWER CO. 
(Circuit Court of Appeals, Nintli Circuit. June 12, 1913.) 

No. 2,1T8. , 

1. Courts (§ ."552*) — Fedebal Coukts — Conformity to State Pb.\cïice— In- 

voltjstaey noxsuit. 

Wliere tlie state law pemiits a court to sniiit an involuntary nousult 
ou tlie grouiid tliat tlie évidence witli ail tlie inferences to be drawn 
tlierei'roni would not sustiiin a verdict for tlie plaintift, a fédéral court 
may do likewise. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. §§ 926-9.'i2; Dec. 
Dlg. § 352.* 

Conformity of practice in comuion-lavv actions to that of state courts, 
!j<>e l'.otps :() (rCDirni il v. Keed, 5 ('. (.'. A. ,594: Xfderhind Life lus. Co. v. 
Hall, 27 C. C. A. 392.] 

2. Trial (§ 165*) — Nonsuit — Statt:touy Geounds — INi3Uli'FICIE^fCY of Evi- 

dence. 

Under Rer. Codes Idaho 190^, § 43154, which provides tliat a judgment 
of nonsuit may be entered by tbe court on motion of the défendant "when 
upon the ti'ial the ])laiutifC fails to prove a sufficient case for the jury," 
such a motion admits the existence of every faet which the évidence tends 
to prove, or which could be gathered from any reasonable ^'^ew of the 
évidence, and the plaintiff Is entitled to the benetit of ail inferences in 
his favor which the jury would hâve been justitied in drawing from the 
testiniony. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 373, 374 ; Dec. Dig. 
§ 1C5.*] 

3. Ei.BCTKiciTY (§ 19*)— In.ti-bies Incident to Use — Care Required — Ac- 

tions — Question.? for Jury. 

Plaintiff was moving a haystacker along a highway, when the top came 
in contact with tlie wires of défendant"» high-power electric transmis- 
sion Une, and plaintiff was injured by the eu rrent which passed down a 
cable on the Stacker. l'IaintifE's évidence tended to show that the highest 
point of the Stacker was about 271/2 feet from the ground; that hay- 
stackers similar in construction and height were in gênerai use in the 
neighborhood, and had been since before defendant's fine was built and 
were frequently moved along the highways ; that a bridge which plaintiff 
was approaching was higher than the roadway on either side, and was 
built before defendant's Une was established ; that, to pass over such 
bridge with a structure like plaintiff's, it was necessary to pass under 
defendant's wires at the place where the injury occurred ; that the 
lowest wire of defendant's Une at that point was about 27 feet 3 inches 
from the ground, and was lower than at any other point along the high- 
way, which it foUowed; that by the standard of construction of such. a 
Power line in that country, recognized by engineers and others in charge 
of construction, the lowest wire should be from 30 to 33 feet above the 
ground ; that defendant's wires were not insulated, and were at the time 
carrying a powerful current, dangerous to the life of any one who mlght 
come in contact with it. Held, that such évidence tended to show that 
défendant had not performed its légal duty to use the highest degree of 
care practicable to avoid injury to every one who might be lawfully in 
proximity to the wires, and that the question should hâve been submltted 
to the jury. 

[Ed. Note. — For other cases, see Electricity, Cent Dig. § 11; Dec. Dig. 
i 19.*] 

*For other cases eee same topic & î numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
205 F.— 53 
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4. Electbicitt {§ 19*) — ^Injuries Incident to Use— Actions— Contribgtoky 
Négligence — Question fob Jury. 

Under tlie settled rule that, if reasonable minds may fairly draw dif- 
férent conclusions as to tlie facts or différent inferences from tlie évi- 
dence wlth respect to a charge of eontributory négligence Ihe détermina- 
tion of that question Is for the jury, the uncontradicted testimony of 
plaintiff that he had been informed that defendant's wires were 30 feet 
from the ground, and that he had previously moved his haystacker under 
the wires at différent points without interférence or contact, -was at least 
sufflcient to require the submission of the question of his contributory 
négligence to the jury. 

[Ed. Note.— For other cases, see Electrlcity, Cent. Dig. § 11 ; Dec. Dig. 
119.*] 

In Error to the District Court of the United States for the District 
of Idaho; Frank S. Dietrich, Judge. 

Action at lavv by Jake M. Shank against the Great Shoshone & 
Twin Falls Water Power Company. Judgment for défendant, and 
plaintiff brings error. Reyersed. 

This is an action to recover damages for personal injuries received by the 
plaintiff by reason of a haystacker or derrick which he was moving along 
the public highway near the town of Buhl, in the state of Idaho, coming lu 
contact with the power transmission wires of the défendant. 

The derrick or haystacker had a base or foundation of wood about 14 feet 
square. The timbers forniing the base or foundation were 6 by 8 Inches, 
and 16 feet in length, projecting at the ends about a foot from the square 
base. In the center of the square base were two pièces of timber 4 inches 
by 6 Inches, to which was attached an upright mast of wood about 22 feet 
in helght. Aeross the top of the mast and eonnected therewith by a hinge 
was placed a boom about 40 feet long and about 12 or 14 inches In diameter. 
The boom was hinged to the top of the mast at a point on the boom about 
13 feet from one end and about 27 feet from the other end. Extending above 
the boom, at the poiut where it was attached to the top of the mast, was a 
small upright timber about five feet long, over the top of which, and eon- 
nected with the ends of the boom, ran a wire cable. This five foot upright 
timber extending above the top of the mast made the height of the mast, 
with the added upright, about 27 feet, and perhaps a few inches more. Af- 
flxed to the short end of the boom was a System of ropes and puUeys by 
means of which the short end of the boom was lowered and raised, as re- 
quired to raise and lower the long end of the boom. To the long end of the 
boom was attached suitable tackle for lifting hay from the ground and 
placing it upon the stack. In opération the long end of the boom would often 
be raised to a greater helght than the top of the center mast, when hay 
waS belng placed upon a high part of the stack. But with this arrangement 
of the mechanism we hâve nothing to do. The haystacker was not in opéra- 
tion at the time of the accident. It was being moved along the highway and 
the boom was secured in a horizontal position at the top of the mast, which, 
being about 22 feet in helght, flxed the helght of the horizontal boom at about 
22 feet. With the boom in this horizontal position the highest point of the 
derrick was the top of the upright above the perpendicular mast, which was 
not to exceed 27 feet and 6 inches from the ground. 

The gênerai direction of the public highway over which the derrick or hay- 
stacker was being moved was east and west. Along and close to the north 
boundary Une of this highway were strung the electric wires of defendant's 
high-power transmission Une. At the point where the accident occurred, the 
road crosses a bridge over a ditch running diagonally aeross the road. Ap- 
proaching this bridge, the roadway passes over to the northerly side of the 
right of way, the northerly side of the roadway passing under the wires of 
the defendant's high power transmission Une, and the road then turning 

*For other cases see same topic & 9 nvmbeb in ï}i^. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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in a southerly direction rises and passes over the bridge, crossing the dltcli. 
Tliis bridge is approximately about 16 feet wide, and to pass over It safely 
It was necessary to square the tiaystacker witli the bridge. It was whlle ap- 
proaching this bridge that the top of the derrick or haystacker came into con- 
tact with the defendant's tilgh-power transmission wlres. 

The derrick or haystacker was being dravvn by two teams of two horses 
each, ail abreast. The plaintiff was driving one of thèse teams and an em- 
ployé the other. When the derrick or haystacker had been drawn luto posi- 
tion for crossing the bridge, the employé was at the head of the horses, and 
the plaintiff was on the south side of the derrick. The évidence tended to 
show that as the derrick or haystacker was beiug drawn, or was about to be 
(Irawn, onto the bridge, there was a near contact, or an actual contact, be- 
tween the cable passing over the mast of the haystacker or derrick aud tli(^ 
defendant's hlgh-power transmission wlres, and that the electric current 
passiug down the cable, hanglng down from the short end of tlie boom, struck 
the plaintiff, and he was severely Injured. 

The defendant's wires were not insulated, and it was admitted by the de- 
fendant that on the date of the accident it transmitted over and along its 
wires a strong and powerful carrent of electricity of about 23,000 volts for 
the purpose of furnishing light and power to a large number of persous, and 
for other purposes, and that this current of electricity was dangerous to the 
life of any human being who might come near or in contact with it. 

The évidence tended to show that the bridge was built before the defend- 
ant's power Une was established, and the eastern approach to the bridge 
was higher than the road elther east or west of it. Froni an engineering 
standpolnt it was not possible to change the bridge over the ditch to any 
great estent, the ditch being very flat at that point. At a point on the 
nearest pôle to the east the lowest wlre of the power line was 30.7 feet from 
the ground. At the nearest point to the west of the point of the accident 
the lowest wire was the same distance from the ground ; wliile at the point 
of the accident the lowest wire was 27 feet and C inches from the ground, 
wlthout any allowance for the sag of the wire at that point; the measure- 
ment being taken by triangulation. The sug of the wire would bring the 
Avire down 2 or 3 inches lower, mak.ing the distance from the grOund near 
the bridge, to the lowest wlre, at the point of the accident, about 27 feet 
and 3 inches. For a distance of 4 or 5 pôles west, and one pôle east, the 
height of the lowest wire from the ground varied from 29% feet to 31 feet. 
At no other point was the lowest wire as near the ground as at the point 
of the accident. 

There was évidence tending to show that the standard for pôles recog- 
uized by engineers and parties in charge of construction of power Unes such 
as that maintained by the défendant, and in a country such as that in whlch 
defendant's line is located, is about 40 feet in length ; that thèse pôles would 
be sunk In the ground between 6 and 8 feet, sometimes 5 feet. ïhree vs-lres 
are strung on thèse pôles ; one on top of the pôle and two on the cross-arm 30 
to 40 inches below. The top wire is neutral ; the bottom wires are the electric 
power wires. AU of thèse wires are placed on insulators, the top wire on 
a pin on top of the pôle, and the two on the cross-arm on pins from 12 
to 14 Inches above the cross-arm. This standard of construction carries the 
lowest transmission wires from 30 to 33 feet from the ground. 

The évidence tended to show, further, that in driving west along the road- 
way, and making the turn to pass over the bridge, it was necessary to pass 
under the wires of the defendant's transmission line at that point, and that 
It was impossible to go along the road aud over the bridge wlthout going un- 
der the wires. 

The évidence tended to show, further, that at a point about 300 yards east 
of the place where the accident occurred the haystacker or derrick had been 
drawn into the roadway that morning, passing under the wires of the de- 
fendant's power Une wlthout contact ; that at another point about 400 yards 
west of the place where the accident occurred the haystacker or derrick had 
liassed under the wires of the defendant's power line some tiuie before witli- 
<uit contact, and the same thing had occurred at other finies and at other 
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places; tliat plaintlfï's haystacker or derrick was of the style In geacral use 
In that vlcinlty ; that they were very eommon, had beeil seen In that vicinity 
sinee 1906, and were transported up and down the highways In moving tlieui 
about from place to place. 

At the close of plaintiff's testlmony, the défendant moved for a nonsuit. 
The motion for a nonsuit was sustained by the court, and the action dis- 
missed, on the followlng grounds : 

(1) Because the évidence failed to show that the défendant eompany was 
gullty of any négligence causlng the injuries received by the plaintiff. 

(2) Because the évidence showed that the plaintiff was guiity of such con- 
tributory négligence as precluded his recovery. 

Alfred A. Fraser, of Boise, Idaho, and W. P. Guthrie, of Twin 
Falls, Idaho, for plaintiff in error. 

S. H. Hayes and J. F, Nugent, both of Boise, Idaho, for défendant 
in error. 

Before GILBERT, ROSS, and AIORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
1. The order of the court granting defendant's motion for a nonsuit 
is assigned as error, on the ground that the court had no power to 
grant a peremptory nonsuit against the will of the plaintiff. The rule 
now established in the fédéral courts is this: If the state law permits 
a nonsuit where the évidence, with ail the inferences to be drawn 
therefrom, would not sustain a verdict for the plaintiff, the fédéral 
court may do likewise, under the provisions of section 914 of the Re- 
vised Statutes of the United States. U. S. Comp. St. 1901, p. 684. 
Central Transp. Co. v. Pullman's Car Co., 139 U. S. 39, 40, 11 Sup. Ct. 
478, 35 L. Ed. 55 ; Meeham v. Valentine, 145 U. S. 618, 12 Sup. Ct. 
972, 36 h. Ed. 835 ; Coughran v. Bigelow, 164 U. S. 308, 17 Sup. 
Ct. 117, 41 L. Ed. 442; Russo-Japanese Bank v. National Bank of 
Commerce, 187 Fed. 80, 86, 109 C. C. A. 398. 

[2] Section 4354 of the Revised Codes of Idaho (1908) is as fol- 
lows : 

"An action may be disniissed, or a judgment of nonsuit entered, in the fol- 
lowlng cases ; * * » 

"5. By the court, upon motion of the défendant, when, upon the trial, the 
plaintiff fails to prove a sulllcieut case for the jury." 

Such a motion admits the existence of every fact in favor of the 
plaintiff, which the évidence tends to prove, or which could be gath- 
ered from any reasonable view of the évidence. Later v. Haywrood, 
12 Idaho, 78, 85 Pac. 494; Bank of Commerce v. Baldwin, 12 Idaho, 
202, 85 Pac. 497. In such case the plaintiff' is entitled to the benefit 
of ail inferences in his favor which the jury would hâve been justified 
in drawing from the testimony. Kreigh v. Westinghouse & Co., 214 
U. S. 249, 253, 29 Sup. Ct. 619, 53 L. Ed. 984; Sonnenberg v. S. P. 
Co., 159 Fed. 884, 886, 87 C. C. A. 64; Katalla Co. v. Johnson (C. 
C. A.) 202 Fed. 353, 355. In sustaining the motion of the défendant 
for a nonsuit, the court held in effect that the plaintiff had presented 
no évidence tending to show that the proximate cause of the injury 
to the plaintiff was the négligence of the défendant. 
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[3] The évidence, as heretofore stated, tended to show: 

(1) That the highest point of plaintiff's derrick or haystacker at the 
time of the accident was about 27 feet and 6 inches. 

(2) That derricks or haystackers similar in construction and height 
to the one which the plaintiiï was moving at the time of the accident 
were owned by the farmers generally in that neighborhood, that they 
were freqnently moved along the highways in that section of the coun- 
try, and that tliey had been in common use in that vicinity since 1906, 
and prior to the construction of the defendant's power line. 

(3) That the bridge which the plaintiff was approaching at the time 
of the accitient was higher than the roadway either to the east or to 
the west of it ; that this bridge was built before the defendant's power 
line was establi>hed. 

(4) That the knvest wire of the defendant's transmission line was 
nearer the ground at the point where the accident occurred than at 
other points along the line. That the height of the lowest wire above 
the ground at other points along the line varied from 29 feet and 6 
inches, to 31 feet. That at the place where the accident occurred the 
lowest wire was about 27 feet and 3 inches from the ground. 

(5) That the standard of construction of such a power line in that 
country, recognized by engineers and others in charge of construction, 
carried the lowest transmission wire from 30 to 33 feet from the 
ground. 

(6) That in traveling along the road and over the bridge, with a 
team hauHiig a structure such as the plaintiff was moving at the time 
of the accident, it was necessary to pass under the wires of the de- 
fendant's transmission line. That it was impossible to pass along the 
road and over the bridge with such a structure without passing under 
the wires of tlie defendant's transmission line. 

(7) That the wires of the defendant's transmission line were net 
insulated. 

(8) That the défendant at the time of the accident was transporting 
over and along its wires a strong and powerful current of electricity 
of about 23,000 voltage. That this current of electricity was danger- 
ous to the life of any human being who might corne near or in con- 
tact with it. 

(9) That the plaintiff was injured by being struck with the electric 
current passing from the defendant's transmission wires at a point 
where the lowest wire of that line was about 27 feet and 3 inches 
from the ground. 

What was the duty of the défendant to the plaintiff under the cir- 
cumstances disclosecl by this évidence? It was clearly its duty to 
hâve used every reasonable précaution to raise and keep its high pow- 
er transmission wires sufficiently high above ground for the safe pas- 
sage of such structures as the plaintiff was engaged in moving at the 
time and at the place he was injured. Such structures were common 
to that locality. It was not of unusual height and its passage along 
the highway and over the bridge was to be expected at any time. 
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In Joyce on Electric Law, par. 445, the rule is stated as follows : 

"A Company malntaining electrlc wires over wliich a higli voltage of elec- 
trlclty is conveyed, renderiiig them hlghly dangerous to otliers, Is under the 
iluty of uslng tlie necessary care and prudence at places wliere others may 
hâve a rlght to go, either for work, business, or pleasure, to prevent injury." 

In Giraudi v. Electric Imp. Co., 107 Cal. 120, 124, 40 Pac. 108, 109 
(28 L. R. A. 596, 48 Am. St. Rep. 114), the plaintiff went upon the 
roof of a building to assist in securing signs which were in danger of 
being blown ofif by a storm then prevailing. Ile came in contact witli 
an electric light wire placed along and near the nyoi by the défendant, 
and was injured thereby. It was held that the failure of the défend- 
ant to place its wires a sufficient distance above the roof to enable 
persons lawfully thereon to pass under them was suflicient proof of 
négligence to justify a verdict in favor of the plaintitï, and that the 
plaintiff was not guilty of contributory négligence in going on the 
roof. The court said: 

"Défendant was uslng a dangei'oiis force, aud oiie not generally uiiderstood. 
It was requlred to use very great care to prevent injury to person or prop- 
erty. It would hâve been comparatively Inexpeusive to raise the wires so 
lilgh above the roof that those havlug occasion to go there would not corne 
tu contact wltli them. Not to do so was sufficient proof of négligence to 
justify the verdict. 

"If there was auy excuse for not so locatiug the wires, it is on the elalui 
that they were so covered that there was no danger in coming in contact 
witli them. The accident Itself proves that tliis was not sufflcieut res ipsu 
loqultur." 

In Perham v. Portland Electric Co., 33 Or. 451, 478, 53 Pac. 14, 23 
(40 L. R. A. 799, 72 Am. St. Rep. 730), Mr. Justice Bean reviewed the 
authorities upon this subject in passing upon a motion for a nonsuit, 
where the plaintiff 's intestate had been killed by coming in contact 
with a high-power transmission wire on a railroad bridge. The court 
said: 

"Eliectric compauies, of course, are not bound to hâve perfect apparatus 
or perfect construction, but they are requlred to exercise a degree ot care 
and prudence in the construction and maintenance of their wires eommen- 
surate with the danger ; and where their wires are deslgued to carry a strong 
and powerful current of electrlcity, so that persons coming in contact with 
them are certain to be serlously injured, if not killed, the law imposes upon 
the Company the duty of exercising the utniost care and prudence to prevent 
such injury; and wliether sueh care bas been exercised in a glven case is 
ordinarily for the jury." 

In the case of Fitzgerald v. Edison Electric Mfg. Co. (1901) 200 
Pa. 540, 50 Atl. 161, 86 Am. St. Rep. 732, the rule is stated in even 
stronger terms : ' 

"Wires charged with an electrlc current may be Imrmless, or they may be 
in the highest degree dangerous. ïhe différence in this respect is not apparent 
to ordinary observation, and the public, therefore, while presumed to know 
that danger may be présent, are not bound to know its degree in any par- 
ticular case. The conipany, liowever, which uses such a dangerous agent, is 
bound not only to know the estent of the danger, but to use the very highest 
degree of care practicable to avoid injury to everyone who may be lawfuUy 
la proxlmity to Its wires and liable to corne accidentally or otherwise in con- 
tact with them." 
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In Ennis v. Gray, 87 Hun, 355; 34 N. Y. Supp. 379, the plaintiff, 
who was a roofer by trade, was injured while at work upon the roof 
of a building under authority of the owner thereof by coming in con- 
tact with the wires of the défendant, an electric light company, which 
were defectively insulated. With respect to the sufficiency of the évi- 
dence to go to the jury, the court said : 

"The défendant was engagea in the business of supplying electricity for 
lighting purposes in houses and streets of the city, and considering the bigh 
voltage which it was necessary to carry over the wires, thus rendering the 
business In the highest degree dangerous unless handled with care and skill, 
we think that outside of any contractual relation a duty was created on 
the part of the défendant, not only towards the public generally who In the 
streets niight be likely to come in contact with the wires, but also with re- 
spect to any individual engaged in a lawful occupation in a place where he 
was entitled as of right to be." 

The court accordingly held that the évidence prcsented by the plain- 
tifï tended to show that the défendant did not perform its duty, and 
that the trial court properly denied a motion to dismiss the complaint 
at the end of plaintiff's case. 

In the case of Winegarner v. Edison Light & Power Co., 83 Kan. 
67, 109 Pac. 778, 28 L. R. A. (N. S.) 677, the plaintifï was engaged 
in moving a house along the street of a city, and the comb or roof of 
the building was higher than the wires of the défendant. The plain- 
tif! went upon the roof of the house and took hold of the wire in 
order to raise it up sufficiently high for the house to pass under. He 
was killed by the shock. The Suprême Court of Kansas said : 

"There is évidence that the company had notice of the moving of this build- 
ing. Whether it had notice of its passing the particular point where the 
accident occurred or not is not shown, but there is évidence tending to show 
that the moving of buildings was of so fréquent occurrence that the défend- 
ant must bave taken notice of such use of the streets. * * * If, from ail 
the circumstances, the défendant had reason to apprehend that the building 
would be nioved under the wires where the accident occurred, it was its 
duty, knowing its wires to be highly charged with electricity, to hâve such 
wires at the street crossing insulated, or to take such other précautions as 
might bë necessary, to protect any one who might be liable to be upon such 
building from contact or injury from such wires." 

It is not contended in the présent case that defendant's wires should 
haye been insulated at the place where the injury occurred. What is 
contended isi that they should hâve been carried sufficiently high above 
the ground at that point to permit the safe passage over the highway 
and bridge of a structure such as the plaintifï was moving at the time 
he was injured, and that the standard of such safety was well known 
to the défendant. 

It follows that we are of the opinion that the évidence introduced 
by the plaintifï tended to show that the défendant had not performed 
its légal duty as fixed by law, and that the question of defendant's 
négligence in this respect should hâve been submitted to the jury. 

[4] 2. The défendant in error contends that the plaintiff was guilty 
of contributory négligence, and that this charge is supported by évi- 
dence that it was the long end of the boom carrying one end of the 
cable that came in contact with the electric wire ; that, when the turn 
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was made to go upon the bridge, the long end of the boom swung ont 
over the plaintiff's fence and under the electric wires of the défendant. 
From this statement of the évidence the défendant draws the conclu- 
sion that the contact between plaintiff's hay Stacker or derrick and 
the defendant's transmission wire occurred in one of two ways : Ei- 
ther the starting up of one or both of the teams to draw the structure 
across the bridge caused a sudden jerk, which threw the long end of 
the boom up against the wire, or the plaintiff voluntarily pulled the 
rope hanging from the butt end of the boom, drawing it down and 
the long end of the boom up against the wire. There is no évidence 
in the record upon which to base either of thèse inferences, but. if 
there was, it would be for the jury to draw the inference as an infer- 
ence of fact, and not for the court to draw it as a conclusion of law. 
The évidence tended to show that the boom was secured at the top of 
the mast in a horizontal position, and there was no évidence to the 
contrary. In this position the entire horizontal length of the boom 
was about 22 feet from the ground. If it be contended that in this 
position any inference could be drawn that the long end of the boom 
came in contact with the transmission wire, it vi'ould bave to be con- 
ceded that the transmission wire was suspended at that point at about 
22 feet from the ground, which would tend to prove that the défend- 
ant was grossly négligent in maintaining its transmission wires at this 
point. But none of thèse inferences were for the court. They were 
questions of fact for the jury, and the mère statement of the defend- 
ant's contention with respect to this défense is sufficient to show that 
it cannot be maintained as a légal conclusion that the plaintiff was 
guilty of contributory négligence. But, treating the évidence in its 
broadest terms, the défense cannot be sustained. 

The plaintiff testified that he had been informed that the wires of 
the power line were 30 feet high, and accordingly he had built his 
haystacker or derrick so that it could be moved under the wires of the 
power line without coming in contact with them. He also testified 
that just prior to the accident he had moved the derrick or haystacker 
under the wires of the défendant at a point about 300 yards 
east of the point where he was injured ; that it had been necessary for 
him to do this in turning from a field into the road along which he 
was proceeding at the time of the accident. He also testified that in 
doing so he passed straight underneath the wires, and that he had had 
no difficulty in moving the derrick or haystacker under the wires at 
that point. 

The plaintiff also testified that on several prior occasions the der- 
rick or haystacker had been moved under the wires of the power line 
at différent points along that highway, and that at ail such points the 
wires of the power line had been high enough to permit the derrick 
or haystacker to pass beneath without interférence or contact. With 
this expérience and information, did not the plaintiff hâve the right 
to expect that the lowest of defendant's transmission wires would be 
at least 30 feet from the ground at ail points along the highway. 
whether near or adjacent to the crossing of bridges or along the level 
highway ? 
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As said bv Judge Cooley in Détroit, etc., Ry. Co. v. Van Steinburg, 
17 Micii. 99, 119: 

"Jf Oie daiiKer deiiends at ail upou the action of auy otlier person under 
a giveii Ki't of cireunistaiices, the prudeiice of the piu-ty i!).1urea uiiist he esti- 
uiated in view of wiiat he had the right to expect froni sucii other persoii, 
and he is iiot to be considei-ed blamahle if the Injury ban reKulted from the 
action of another which he coukt not reasonably hâve antlcipated." 

Whether in this case the plaintiff had the right to expect that the 
lowest of defendant's wires would be at least 30 feet from the ground 
at al! points along the highway would seem to hâve been a natural and 
reasonable expectation from which a reasonable and fair-minded man 
might draw the conclusion that the plaintiff was not at fault. The 
fact that a fair-minded man might also draw the other conclusion 
would not justify the court in taking the case from the jury. It is a 
question of fact, and it is well settled that if reasonable minds may 
fairly draw différent conclusions as to the facts, and différent infer- 
ences from the évidence with respect to a charge of contributory nég- 
ligence, the détermination of that question is for the jury, under ap- 
propriate instructions from the court. Jones v. East Tennessee, etc., 
Ry. Ce, 128 U. S. 443, 445, 9 Stip. Ct. 118, 32 L. Ed. 478; Dunlap 
V. N. E. Ry. Co., 130 U. S. 649, 6.S2, 9 Sup. Ct. 647, 32 L. Ed. 1058; 
Evans v. S. P. Co. (C. C. A.) 202 Fed. 160, 162. 

In Railroad Co. v. Stout, 84 U. S. (17 Wall.) 657, 663 (21 L. Ed. 
745), Mr. Justice Hunt, speaking for the Suprême Court, and stating 
the reason for this rule and its purpose in the détermination of jus- 
tice, said : 

■■l'l)on the facts provc-n in such cases (cases where tho proof is clear and 
certain), it is a niatter of jndîïiuent and discrétion, of sound inference, vvhat 
is the deduetlou to lie dî-awn fi-oni the uudisputed facts. Certain facts \ve 
may suppose to be clearly esiabli>hed from «hicli one sensible, impartial man 
would infer that proper care had not been nsed, and that négligence existed ; 
another man equally sensible and equally impartial would infer that proper 
care had been useû, and that there was no négligence. It is this class of 
cases and those akln to it tliat the law conimifs to the deei.sion of a jury. 
Twelve nien of the average of the connnunity, comprising men of éducation 
and men of little éducation, nien of leni'niug and men whose learning eon- 
sists only In what they hâve themselves seen and heard, the merchant, the 
mechanic, the farmer, the latorer; thèse sit together, consnit, apply their 
separatc expérience of the atïairs of iife to the facts proven, and draw a 
unaninions conclusion. This average judgnicnt thus given it is the great ef- 
fort of tbe law to obtaiu. It is assmned that 12 men know more of the 
connnon affairs of Iife than rtoes oiie man, that they can draw wiser and safer 
conclusions from admitted facts thus occnrring than ean a single judge." 

We are of the opinion that the question whether the dépendant was 
guilty of négligence, and, if so, wheth.er the plaintiiï was guilty of 
contributory négligence, were questions which the plaintiiï was enti- 
tled to hâve submitted to the jury with proper instructions. 

Judgment reversed, with instructions to grant a new trial. 
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ROXFORD KNITTING CO. v. HAMII-ÏON MFG. CO. 

(Circuit Court of Appeals, Tlùrd Circuit. May 14, 1913.) 

Ko. 1,718. 

Sales (§ 126*) — Contkact foe Successive Delivebies — Breach by Sellek — 

RiGHT OF rURCHASEB TO RESOIND. 

Défendant, wliich was a manufacturer of liigh grade underwear, gave 
two orders to plaintifC, eacli for 100,000 poUnds of Egyptian cottou yarn 
to be delivered in weelîly installments at its mills ; deliveries under tlie 
second order to l'ollow tlie flrst. The orders were given at about the same 
tlme, botli based on tlie approval of a 1,000-pound sample, and oue con- 
ditioned on tlie acceptance of the other. Défendant stated the purpose 
for which the yarn was requlred. It was then making a light single 
thread fabric for summer garments, and that made from the samples and 
from the early deliveries under the coutract appeared satisfactory, but 
when the manufacture of a double thread fabric was comnienced, which 
was requlred to be shrunk in hot water before it was made up, a secret 
defeet in the yaiu was discovered, conslsting of sniall particles of blue 
and red flber, which when placed in the hot water diffused the colors 
through the fabric and rendered the garments wliolly vinmerchantable as 
hlgh-grade goods. ïhe defeet was unprecedented, and was due to want 
of care on the part of plaintlff's employas in permltting the particles to 
become niixed with the cotton in the mills. It was not to be expected 
and not discoverable by ordlnary inspection, but on tests was found to 
exlst in practlcally ail of the yarn which had been delivered. Held: 
(1) That the two orders constituted a single unitary coutract, the con- 
struction of whlcli was for the court; (2) that the delivery thereunder 
of the détective yarn. uuflt for the knowu use for whleh it was required, 
was a suljstantial breach and entitled défendant at its option to resclnd 
the coutract, refuse to accept further deliveries, and recover its dam- 
ages, it such risht was not waived and was promptly exercised. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 31S-317 ; Dec. Dlg. 
I 126.*] 

In Error to the District Court of the United States for the Easteni 
District of Pennsylvaiiia ; James B. Holland, Judge. 

Action at law bs' the Hamilton Manuf acturing Company against the 
Roxford Knitting Company. Jiidgment for plaintiff, and défendant 
brings error. Reversed. 

W. Horace Hepburn, of Philadelphia, for plaintiff in error. 

Charles E. Morgan and R. Stuart Smith, both of Philadelphia, for 
défendant in error. 

Before GRAY, BUFFINGTOiN, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The plaintiff in error (hereinafter called 
the défendant) is a corporation of the state of Pennsylvania, and the 
défendant in error (hereinafter called the plaintiff') is a corporation of 
the state of Massachusetts. Each of said corporations does business 
in the state of its origin. 

The action in the court belovv was one of assumpsit, brought by the 
plaintiff to recover damages for an alleged breach of two contracts for 
the sale of cotton yarn. One of said contracts was alleged in the 

•For other cases see same toptc & 5 number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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statement of daim to hâve been made on the 17th day of May, 1911, 
for the sale and delivery by plaintifï to défendant of 100,000 pounds 
of combed stained Egyptian yarn, deliveries thereof to be made at the 
rate of 5,000 pounds weekly, and under which plaintifï alleged that it 
had delivered 35,339 pounds of yarn, and that the défendant had paid 
for 20,943 pounds thereof, but that, contrary to its agreement, had 
refused to accept and pay for the remaining 14,396 pounds, and also 
refused to accept any further shipments of yarn under said contract. 
The other contract was entered into June 14, 1911, by which it was 
alleged plaintifï had sold to défendant 100,000 pounds additional of 
cotton yarn, to be delivered in installments of 8,000 pounds weekly, 
following the delivery of the order of May 17, 1911. It was alleged 
that no deliveries whatever were made under this order, the défend- 
ant having refused to permit the plaintifï to make such deliveries, and 
that plaintifï had been damaged in the sum of $7,500, being the différ- 
ence between the cost of manufacture and the contract price agreed 
to be paid, making a total damage claimed by plaintifï of $13,243. 

The material facts disclosed by the évidence contained in the record 
are, for the most part, undisputed and are as follows: 

The plaintifï is a manufacturer of cotton yarn and the défendant a 
manufacturer of high-grade undervvear. Prior to May 17, 1911, 
Catlin & Co., agents of the plaintifï, solicited the défendant for an or- 
der to supply it with stained Egyptian cotton yarn for the season of 
1911-12. Défendant made known to Catlin & Co. the object and pur- 
pose for which the yarn was required, viz., the manufacture of fine 
underwear. Prior to May 17, 1911, a verbal order was obtained from 
the défendant by thèse agents of the plaintiff, for 100,000 pounds of 
the yarn referred to, subject to the approval by défendant of 1,000 
pounds f ùrnished for inspection ; deliveries to be made at the rate of 
5,000 pounds weekly, beginning June 15, 1911. On May 17, 1911, 
Catlin & Co., agents as aforesaid, accepted in writing the order for 
the manufacture and delivery of the yarn, in installments of 5,000 
pounds weekly, beginning June 15th, and défendant assented in writ- 
ing to the terms proposed by plaintifï. 

In pursuance of this order, on June 7, 1911, plaintifï made the saiti- 
ple delivery of 1,000 pounds of yarn. This sample was made up by 
défendant into fabric inspected in the usual way, and accepted as sat- 
isfactory. On June 9, 1911, the said agents of the plainti'flf solicited 
a further order from défendant, and, entered into an agreement to de- 
liver to défendant' an additional 100,000 pounds of similar yarn, in 
considération of the approval by défendant of the order of May 17th. 
changing the deliveries under the first order from 5,000 to 8,000 
pounds vveekly, and agreeing that deliveries of the second 100,000 
pounds . should begin immediately on completion of the first order. 
This verbal agreement and order was, on June 14, 1911, accepted in 
\yriting by plaintifï and confirmed in writing by défendant, as in first 
contract. Deliveries under the first order commenced June 28, 1911, 
and ;çpntinued until plaintifï had deliveried 35,339 pounds. Thèse de- 
liveries were to ail appearances in good condition, corresponded with 
the sampiè, and seemed suitable for the defendant's purposes. De- 
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fendant commenced using this yani about the Ist of July, by manufac- 
turing therefrom what is called "single-tbread fabric,'' from which it 
made light weight underwear. This coiitinued until the 3d day of 
August. A few days prior thereto, défendant commenced the manu- 
facture of a two-thread fabric. for making heavy underwear, to sup- 
ply orders for the approaching cold season. The two-thread fabric 
was required to be wetted or soaked in bot water to prevent shrinkage 
of the garments made therefrom. Immediately upon being subjected 
to this process of .shrinking, it was discovered that the yarn contained 
a secret defect, consisting of .small particles of blue and red fiber run- 
ning through it, the bot water causing the color to diffuse itself 
throughout the fabric, which rendered it whoUy uniit for the purpose 
for which it was designed. The single-tbread fabric theretofore made 
from this yarn not requiring to be shrunken, this defect was not be- 
fore discovered. 

It is not denicd that the defects so discovered rendered the yarn in 
which they occurred unsuitable for the defendant's purpose, and the 
garments made from the yarn dehvered unsalable as first-class goods, 
the testimony produced by défendant in that respect being abundant 
and of the most positive character. It was in évidence that this secret 
defect was not discernible without the wetting out in hot water of 
the fabric, and that this wetting out process was unnecessary and 
never practiced as to the single-tbread fabrics. There was also testi- 
mony on the part of the défendant tending to shovi' that the discovery 
of this defect was made in the latter part of July or about the 3d day 
of August, when the manufacture of double-thread garments was 
commenced, and that it was not discovered prior thereto. It appears, 
also, that immediately upon the discovery, défendant took some of the 
garments, which had been made up on orders, out of the cases, open- 
ing six or eight cases for the purpose of the test, and found the secret 
defect in ail of them ; that it also took some of the unmanufactured 
yarn delivered by plaintiff and made it up into fabric, which, after 
washing in hot water, displayed the same defect ; that immédiate no- 
tice was given by défendant to plaintiff to niake no further shipments, 
as the yarn was unsuitable for the purpose for which it was ordered, 
and that request was made that some one be sent by plaintiff to make 
an examination. 

There is nothing in the évidence to show that the usual, ordinary, 
and to be expected examination of the thousand-pound sample, upon 
which the purchase was made, would hâve revealed the defect that 
was only discovered when the double-thread fabric was submitted to 
the boiling process. The defect itself was of a character so extraordi- 
nary and unprecedented as tended to excuse the défendant from hav- 
ing made any examination or test to discover the same. 

A représentative of the plaintiff called on August 10, 1911, and 
was shown the fabric made up from the yarn, with the red and blue 
colors running through it. In order to test whether the last shipment 
contained the same defect, yarn was taken therefrom, made up in the 
présence of the représentative of the plaintiff, and on being wetted 
exhibited defects of the same gênerai character. The évidence showed 
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that défendant, being unable to dispose of any of the garments made 
up from the yarn delivered by plaintiff as first-class goods, was obliged 
to go into the market and purchase sufficient yarn to keep its mill 
going, so as to fill its orders. 

At the interview on August 10, 1911, the représentative of plaintiff 
stated that they would look into the matter and write the défendant 
respecting it. On August 16th, the plaintiff, through its représentative, 
wrote the défendant that it had made a thorough investigation at the 
mill, and that the trouble was caused by small quantities of colored 
cotton getting mixed with the Egyptian cotton, in going back and forth 
through a pneumatic tube from the picker room to the dye house. 
After discussing at length the character of the defects and minimizing 
the extent to which they appeared or would appear in the cotton al- 
ready delivered, and offering to adjust any actual loss that had been 
sustained, the plaintiff company expressed its désire to continue ship- 
ments against the contracts with the défendant, concluding with the 
request that défendant would "please look into this further, advise us, 
and also inform us if we may continue shipping the weekly quantities 
of yarn called for on your contracts." The défendant, by a letter 
dated August 24, 1911, acknowledged the receipt of plaintiff 's letter of 
the 16th, and said that, after careful considération, it still insisted that 
plaintiff take back ail the yarn in cases, as well as that manufactured 
and in process of manufacture, that ail orders be canceled, and that 
plaintiff pay to défendant the damage sustained by reason of the "un- 
merchantable quality of the yarn delivered," making repayment of ail 
moneys theretof ore paid by défendant to plaintiff' on account. 

There was further correspondence, in which propositions for ad- 
justment and permitting the plaintiff to continue future deliveries, on 
condition that they be free from the defects complained of, were dis- 
cussed and rejected by the défendant, cancellation of the contracts be- 
ing insisted upon. Suit was thereupon brought by the plaintiff, as 
hereinbefore stated, to recover the damages alleged to hâve been suf- 
fered by reason of the breach of contract by the défendant. 

The case having been heard and submitted to the jury by the court, 
there was a verdict and judgment thereon for the plaintiff for $5,500. 
The assignments which accompany the writ of error sued out by the 
défendant are founded on exceptions to the charge of the court and 
to its refusai of certain of defendant's prayers for instruction to the 
jury. 

The questions raised by thèse assignments of error concern : (1) 
The right of the défendant as buyer, under the circumstances, to re- 
scind the whole of the unfilled portion of the first order, or the whole 
of both orders, considered as a unitary contract upon discovery of the 
alleged secret defects in the installments of yarn delivered, which, as 
alleged, rendered it wholly unfit for buyer's purpose, that purpose hav- 
ing been made known to tl(e, plaintiff, as seller, at the time of pur- 
chase ; (2) the issues submitted to the jury and the manner of such 
submission. 

The facts established by the testimony, as adduced by both plaintiff 
and défendant, justify the folio wing conclusions; 
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First. The contract în suit was in writing and consisted of the cor- 
respondence embodying the antécédent verbal orders from the défend- 
ant, solicited by plaintiff's agents in Philadelphia. The first of this 
correspondence was a letter dated Philadelphia, May 17, 1911, from 
Catlin & Co., résident agents of the plaintifif, addressed to the défend- 
ant Company in Philadelphia, stating : 

"We enter your order for 100,000 pounds 18/1 to 32/1 combed stalned Egyp- 
tian cops and cônes. (AU Cônes to be Mule Spun, Foster M'ind.) Soft Under- 
wear Twist. Ship Cops in cases welghing not over 350 pounds gross, f. o. b. 
your mill." 

After stating prices for the différent grades and the times of pay- 
ment, the letter stipulâtes : 

"Deliveries, 5,000 pounds weekly, starting June 15tli. About 4,000 pounds 
vveelîly to be dellvered in Cops. Balance on Cônes. Subject to approval of 
1,000 pounds each of 22/1, 24/1 and 28/1 Cops as soon as possible." 

Other matters are referred to, not pertinent to the présent case. 
Then a letter from the défendant to the agents, Catlin & Co., as fol- 
lows : 

•'We hâve your confirmation No. 1,654, corrected as to deVs, and tlie same 
Is in accordance with our understanding." 

On June 14th, another letter from the agents, Catlin & Ce, to the 
défendant, refers to another order for 100,000 pounds of yarn, in lan- 
guage identical with that contained in the letter of May I7th, except 
that the stipulation as to deliveries was as follows : 

"About 8,000 pounds weekly foUowing order of May 17, 1911, on wliicli 
shipments are to be made at rate of 8,000 pounds weekly, starting in July. 
About 6,000 pounds weekly in Cops, balance on Cônes." 

On June 19, 1911, défendant writes to Catlin & Co. : 

"We hâve your confirmation No. 1,816 and the same is in accordance with 
our understanding." 

Second. Thèse two orders constituted a single contract, confirmation 
of the first order being conditioned upon the acceptauce of the second 
order. This appears upon the face of the letter of plaintiff entering 
the second order, as well as from the uncontradicted testimony of de- 
f endant's witnesses. The contract being in writing, its interprétation is 
a matter of law for the court, and we think the court below should 
hâve instructed the jury that the contract evidenced by the correspond- 
ence was a single and unitary contract between the parties. 

Thir'd. That it clearly appears, not only from the written contract 
but from the testimony, that, plaintiff being a manufacturer of cOtton 
yarn and défendant a manufacturer of underwear, défendant made 
known to plaintiff the use, object and purpose for which the yarn 
was required, and that plaintiff agreed to manufacture and deliver, in 
installments, yarn suitable for defendant's purpose. 

Fourth. The sale was conditioned Upon the approval of the 1,000 
pounds of the yarn sent by plaintiff to défendant for inspection, ànd 
those 1,000 pounds, having been inspected by défendant in the Usual 
and ordinary manner, appeared to be satisf actory and were accepted as 
such on or shortly after June 7, 1911. That on the basis and in con- 
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sideration of the approval of this single sample of 1,000 pounds, plain- 
tiff obtained a verbal agreement from défendant for the other 100,000 
pounds, which on June 14th was embodied in the writing above re- 
ferred to. 

Fifth. That the defect discovered about the Ist of August, when 
double-thread fabric was being manufactured from the yarn of the 
first deliveries, was a secret and unprecedented defect, net discoverable 
by ordinary inspection. 

Sixth. The évidence tended to show that no unreasonable time 
elapsed between the discovery of the secret defect and notice thereof 
by défendant to plaintiff. That on that account, défendant had decided 
to rescind the contract and refused further deliveries of the yarn. 
That this secret defect was found to exist in ail or nearly ail of the 
35,000 pounds of yarn already delivered at the time the defect was 
discovered, and notice thereof given to plaintiff, including not only the 
later deliveries but the first deliveries, from which single-thread gar- 
ments were manufactured. The évidence further tended to show that 
this defect was serions and far-reaching in its nature, rendering the 
goods manufactured from the yarn unmerchantable. 

As a matter of law, such deliveries would, if made, be not only a 
breach of the implied warranty by the plaintiff, but they would con- 
stitute such default in performance on the part of the plaintiff as would 
give the défendant a right to rescind the contract. The évidence tends 
to show an absence of waiver on the part of the défendant of his right 
of rescission, if such right there were. The fact that, af ter inspection 
of the sample, the first deliveries of yarn were used in the manufacture 
of fabric for single-thread garments up to the time when, in the manu- 
facture of double-thread fabric the secret defect was discovered, cer- 
tainly constitutes no waiver of the right to rescind, or of an élection 
to rely upon the implied warranty of the plaintiff as a collatéral un- 
dertaking. The so-called sample of 1,000 pounds cuts no figure in the 
légal situation. The deliveries doubtless corresponded to the sample, 
but the secret defect was no more discoverable by inspection in the 
sample than in the deliveries thereafter. The buyer did not buy goods 
oif the essential, though undiscovered, character of those constituting 
the first deliveries under the contract, and in those deliveries he did not 
get what he bargained for. 

If the évidence establishes the situation above described, there can 
be no doubt of the defendant's right to hâve elected to rescind the 
contract and claim compensation for the in jury suffered by it. It was 
not an unsubstantial or negligible default on the part of the plaintiff, 
nor can the plaintiff claim substantial performance on its contract with 
the défendant. That the defect in the goods was unknown to the 
plaintiff, does not serve to justify the imposition of the conséquences 
of that defect upon the défendant. The defect was due to some want 
■of care on the part of plaintiff's employés, and was one arising from 
the process of manufacture, but, even if it were not so caused, the case 
would not be différent. 

The évidence, if believed by them, was abundantly sufficient to war- 
rant the jury in finding a substantial breach of contract on the part 
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of the plaintiff. If it be so found, the plaintifï's counsel admits tliat 
défendant "had the right, immediately upon discovery of the alleged 
defects in the yarn, to promptly notify the plaintiff of its refusai to 
further perform the contract, and thus relieve itself from liability for 
subséquent deliveriês; or it had the option to permit the plaintiff to 
proceed to perform the contract to its conclusion and to rely merely 
upon damages for the plaintiff's breach. It was for the défendant to 
décide which of thèse two remédies it preferred to adopt." In other 
words, the implied warranty that the goods sold were fit for the dis- 
closed purpose for which they were ordered, becomes a part of the 
substantive contract of sale at the option of the défendant. There 
can be no doubt of the correctness of this statement of the law since 
the décision of the Suprême Court in the case of Norrington v. Wright, 
115 U. S. 198, 6 Sup. Ct. 12, 29 L. Ed. 366, whatever confusion may 
hâve existed in the authorities prior to that case. The right of the de- 
fendant, in such a situation as the évidence in this case tends to estab- 
lish, to refuse further deliveriês and rescind the contract of sale, is 
not an imperfect one. It is complète in itself and is not dépendent 
upon anything that the plaintiff may do or propose to do. If the right 
bas not been waived, the reasonableness or unreasonableness is not an 
issue for the jury to détermine. Judge Sanborn, in delivering the 
opinion of the United States Circuit Court of Appeals for the Eighth 
Circuit, in the comparatively récent case of McDonald v. Kansas City 
Boit & Nut Co., 149 Fed. 360, 79 C. C. A. 298, 8 L. R. A. (N. S.) 1110, 
very clearly states the doctrine of Norrington v. Wright. lie says : 

"The décisions in thèse cases [citing >»oi'rnij;ton v. Wright, 115 U. S. 188, 
6 Sup. ('t. 12, 29 L. ]':d. .'{(iO, liiid otJier cases] liold that, where the vendor 
is i-eqiiired h.v an eiitire contract, as in the case at bar, to make successive 
deliveriês of the ariieles sold, and tJie first deliveriês t'ail to coniply with the 
terms of the agreeiiieiit either iu the (juality or qiiantit.v of tlie goods or in 
tlie tinies or places of delivery, the vendee by prompt notice of bis refusai to 
furtlier perforai \ipoii the discovery of the failure nuiy relieve himself from 
liability for subseqiierit deliveriês. ïhis, liowever, is not his only reinedy. He 
bas the option, upon the discovery of tiie seller's default, to refuse to re- 
ceive and pay for further deliveriês, and thus to terniiuate the contract, or 
to permit its performance to proceed, and to rely uiiou his damages for the 
vendor's breach. But he may not deiay his exercise of this choice. * * * 
If he remains sileut after he discovers the fault of the vendor, and permlts 
him to iucur the trouble and expense of the subséquent préparation and de- 
livery of the contraeted goods, he is thereby estopped from claiming a re- 
lease from his obligation to receive and to pay for them on account of the 
defects in the earlier deliveriês." 

Turning now to the charge of the court below, we think it would be 
apparent that the learned judge of that court submitted the case to the 
jury upon a mistaken theory as to the issues determinable by them, and 
that he bas submitted to the jury both the law and the facts of the case 
without adéquate instructions as to how they were to be detemiined. 
The first assignment of error deals with the following extract from 
the charge of the court : 

"I will say to you that I will leave the question in this case to you. 
whether or not. If there was sutlicient to authorize a cancellation of one of 
tliese installmeuts, tliere was sufficient to warrant this défendant in can- 
celiug ail thèse installmeuts of the tirst contract, the first 100,000. llere is 
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a corporation, as it clalms, with a réputation for mailing first-class under- 
wear, the highest class, Mr. Sehloss claims, of any manufacturer in the 
United States, and it liad delivere<l to it a yarn which liad apparently a 
secret defeet, so far as its use was coucerned, for single-tliread undergar- 
ments, l)ecantie they coiild not detect it, and it was only vvhen tliey wetted 
it out iu two-tlu-ead undergarments tliat they could see it, and in tlie prés- 
ence of tlie plaintiff tliey Icnit up sonie two-tliread undergarments out of 
tlie very last delivery, and discovered the defeet in that. Those deliveries, 
tlieu, lo tlie extent they had examined tlieni, showed this defeet. Was it rea- 
sonable that they should tell the piaintiiï, 'We do not want any more of that 
yarn,' or was the défendant required to go on and accept tlie reiuaiuing de- 
liveries of the flrst 100,000 and take liis chances on the single-thread gar- 
ments, and make what discoverios he could with the two-thread garinents, 
or had it the right to say, 'We will not take any more of the yarn.' The 
jilaintiff contends it was unreasoiiable to arbitrarily repudiate ail thèse de- 
liveries because the plaintiff claimed to be a Uigh-class manufacturer of 
yarn, and claims to hâve told the défendant bow this accident occurred. and 
that it would not continue, and that the defeet was not in any of the other 
yarn, and that it would make good deliveries in the future. Then, under ail 
the circumstances of this case, should or should not the défendant hâve tried 
some more of the deliveries whieh were to be made to it in the future. There 
were still about 40,000 pounds to be delivered on that first contract." 

This submission of the question thus stated to the jury is accom- 
panied by no instruction from the judge as to what wotild constitute 
a breach of the contract, or any définition of the right of rescission in 
the défendant that might ensue therefrom. So, also, the part of the 
charge which is the subject of the third assignment of error, must 
necessarily hâve served to confuse the jury as to the real issues in the 
case. It was as f ollows : 

"Xow, was it right for tlie défendant to arbitrarily say ''So,' or should not 
the défendant liave giveii the plaintiff another chance to see whether it could 
not bave made that yarn perfect and accepted it? This plaintiff company 
claims to be a high-elass tirni, with a good réputation, the same as the de- 
fendant claims that it is a liigh-class manufacturing concern with a good 
réputation. Should not this défendant hâve giveu tlie plaintiff another chance 
to deliver when it insisted it could and would, and that it was at that par- 
ticular time delivering perfect goods? Would it be reasonable to suppose that 
tliis piaintiiï could dejiver those defective goods to ail thèse other customersV 
Was it or was it not nscertainable by the défendant whether or not the yarn 
the plaintiff was manufacturing subsequently was defective? You will sa.y, 
gentlemen of the jury, whether or not they ought to hâve accepted the de- 
livery of the second 100,000 or not after you hâve passed on the first 100,000." 

This was the substance of the charge, and it seems to us impossible 
to avoid the conclusion that the défendant was injuriously affected 
thereby. There is little or no controversy as to the facts in the case, 
iind the évidence tends most strongly to establish a situation in which 
a right of rescission would resuit, as a matter of law, to the défendant. 
The judge should hâve instructed the jury substantially as prayed by 
défendant, that if the facts were found by the jury to be as the évi- 
dence hereinbefore stated tended to show them to be, the défendant, 
by prompt notice of his refusai, would hâve had the option, upon giv- 
ing due and timely notice to the plaintiff, to refuse further deliveries 
of yarn under the unitary contract based on both orders, and to re- 
scind the same, and to demand compensation, by way of damages, for 
the loss it might bave sustained by reason of the plaintiflf's breach of 
the contract, provided the défendant had not, by its delay or conduct, 
205 F.— 54 
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after the discovery of the secret defect, estopped itself f rom exercising 
such right of rescission. The court, however, refused to give to the 
jury the substance of such an instruction. 

For the reasons stated, we think the judgment below should be re- 
versed, vvith a venire de novo. 



FLEXILTS WERKE, SPEZIAL TIEGEL STAHIAnESSEEEI, GESELL- 
SOHAFT MIT BESOHRANKÏER HAFÏUNG et al. v. HESS. 

(Circuit Court of Appeals, Third Circuit. June 4, 1913.) 

I\o. 1,725. 

1. CONTRACTS (1 201*) — CONSTR-CCTION — CONTBACT FOIS SALE OF MaNUFACTUK- 

ING PeOCESS. 

Plaintitï, a Gennan compauy, contracted to sell to défendant for $75,- 
000, a part of wlUcli was paid, a process for making crucible steel, witli 
an exclusive license to use sueli process in America. It agreed to make 
known to défendant ail Its "processes, expériences, formulas, practical 
expérience, sand mixtures, weight, proportions of smelting materials. 
alloys, compositions, etc.," to send drawings of a plant and a compétent 
person to asslst in putting it into opération, and instruct in the use of 
the i)rocess. By a further provision défendant was obligated under heavy 
penalty to keep the process strictly secret. Défendant subsequently sent 
a practical steel nian to plaintilï's plant in Germany to gain such knowl- 
edge of the process as would euable him to conduet defendant's plant 
when built, and on his reports défendant refused to make further pay- 
ments on the contract, on the ground that the process used was old 
iind well known. Held, in an action to recover the remainder due un- 
der the contract, that the court correctly instructed that the i)roces8 sold 
was to he a secret process, and that the right to recover depended ou 
whether it was such a process, or was oue previously knowu in the art, 
and properly submitted such question to the jury. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. §§ 906-912 ; Dec. 
Dig. § 201.*] 

2. Trial (§ 257*) — Eequests for Instructions — Time foe Submitting. 

The orderly praetice in the conduet of trials in the District Court 
does not permit that, when a jury on its own motion returns to the 
court for further instruction, the case should be again opened for argu- 
ment or the submissiou by counsel on either side of further points for 
instruction. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 642-645; Dec. Dig, 
§ 257.*] 

In Errer to the District Court of the United States for the Eastern 
District of Pennsylvania ; James B. Holland, District Judge. 

Action at law by the Flexihs Werke, Spezial Tiegel Stahlgiesserei. 
Gesellschaft mit Beschrankter Haftung (which name translated into the 
Enghsh language is "Flexilis Works, Spécial Crucible Steel Foundry, 
Company with limited liability"), and Edwin Bosshardt, against Henry 
Hess. Judgment for défendant, and plaintiffs bring errqr. Affirmed. 

Duane, Morris & Heckscher, of Philadelphia, Pa., and Dwight P. 
Dilworth, of New York City, for plaintiffs in error. 

•For otlier cases see aame topic & i numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Henry P. Brown, of Philadelphia, Fa., Robert F. Rogers, of New 
York City, and John G. Johnson, of Philadelphia, Pa., for défendant in 
error. 

Before GRAY, BUKFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. Plaintiffs in error, ail of whom were aliens, 
résidents in the city of Berlin, in the German Empire, and subjects of 
the German Emperor, brought suit in the court below against the de- 
fendant in error, a citizen of the state of Pennsylvania and an inhab- 
itant of the Eastern judicial district thereof, to recover damages in 
the sum of $50,000 for the alleged breach of a written contract, a copy 
of which is annexed to and made part of plaintiffs' statement of claim. 
This contract bears the date of August 5, 1908, the fîrst and second 
articles of which are as follows: 

"I. The Flexilis Works agrée to hand over and make known to Hess ail 
of their processes, experieuces, formulas, practical expérience, sand mix- 
tures, weight, proportions of smeltiug niaterials, alloys, compositions, etc., 
referring to the production of crucible steel castings, and especially in réf- 
érence to crucible steel castings which do not require a malléable lining pro- 
cess, and which immediately after being removed from the moulds, and cool- 
ing off and cleaning, are ready to be used and worked. When refined steel 
and particularly difflcult castings are produced, a reheating of not more 
than flve hours shall be required. This obligation exists not only with réf- 
érences to the processes, etc., used at this time, but aiso in regard to later 
processes originating from the Flexilis Works, or new methods or improve- 
ments which shall corne into their possession. If patents are in existence in 
the territory of lieense of Hess, or should be taken out, or procured later, 
the same are to be transferred to Hess without further cliarge. 

"II. ïhe Flexilis Works agrée to send, upon request of Hess, Mr. Boss- 
hardt, or, and only in the event of Bosshardt's inability to travel, to send 
another compétent person to the territory of licensee to a.ssist Iless in work- 
Ing out the drawings of the plant, installations, etc., and to help in instruct- 
ing the einployés and workingmen of Hess in the use of the process." 

The right and lieense given for the exécution of the process in 
North America were necessarily exclusive. In considération thereof, 
it was agreed that défendant should pay to the plaintiffs $25,000 in 
cash, upon delivery of the written communications in regard to the 
formulas, secrets, etc., drawings and transfer of patents existing in the 
territory of lieense, and that the balance of $50,000 should be "paid as 
soon as Mr. Edward Bosshardt, or his substitute, is producing suitable 
steel castings at the plant of Hess, which are equal in quality to sample 
castings furnished by the Flexilis Works." It was also agreed that 
the plant of the défendant must be completed, in accordance with the 
instructions, recommendations and drawings of the plaintiffs, not later 
than two years after the exécution of the contract. By article VIII of 
the contract, it was agreed that the same should not be considered as 
finally concluded until a certain contract between plaintiffs and Fischer, 
Rosenblatt & Francis, of New York, dated May 27, 1908, was dis- 
solved, such dissolution to be declared by them on or before January 
2, 1909.. It is admitted that the défendant, in his désire to conclude 
the conti^act, agreed tô pay, and did pay, an additional sum of $7,500 
to procure ihé Càncellation of this contract. 
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In October, 1908, défendant paid to plaintiffs $25,000 and received 
from them the vvritten information, instructions, and data relating to 
the processes and formulas referred to in article I of the written con- 
tract, making in ail a cash payment of $32,500 paid by the défendant 
to the plaintiffs. Personal instructions and démonstrations were to 
be given later by plaintiffs, in America, when défendant had established 
a foundry, as provided for in the contract. The défendant, in 1908, 
organized and incorporated a New Jersey corporation, to which he 
transferred the rights accjuired under this contract. On September 9, 
1909, a supplemental contract vvas made between the parties, modifying 
and amplifying certain term.s of the original agreement, and making 
certain sample castings, accepted and approved by défendant in 1908, 
the standard, in accordance with which the plaintiffs were obliged to 
produce castings in the defendant's foundry, when established, before 
défendant should be obligated to pay the balance agreed upon. After 
the exécution of the first contract, it was understood that défendant, 
until the completion of his foundry, was to receive steel castings, as 
he should order the same, from the plaintiffs, for sale by him in Amer- 
ica, for the purpose of building up a trade preliminary to the érection 
of his foundry. There was évidence tending to show that, prior to 
the summer of 1909, défendant was unable to satisfactorily procure 
steel castings from the plaintiffs, in order to supjjly customers and to 
meet the advertising of thèse goods which he had made. 

In the summer of 1910, défendant sent to Germany one Coyle, a man 
practically familiar with the steel ca.stings business, and then and aft- 
erwards interested in the érection by defendant's corporation of the 
foundry for the making of steel castings, by the processes obtained 
from the plaintiffs, or otherwise. By instruction from défendant, and 
on his behalf , Coyle visited the plaintiffs' works, for the declared pur- 
pose of obtaining the information necessary to enable him to under- 
stand the processes and to build a foundry and to operate in accord- 
ance therewith. He spent about eight weeks in the investigation of 
the processes and of the opérations thereunder. During the period 
in which he was thus employed, he made numerous and elaborate notes, 
which hâve been submitted in évidence in the shape of reports to the 
défendant. Défendant testified that, from the character of thèse re- 
ports and of verbal communications with Coyle after his return, as 
well as from investigations independently made about this time by him- 
self, he became satisfied that the process was an old and well known 
one, containing nothing new or secret ; that, instead of being profitable 
of opération, as had been represented to him by the plaintiffs, or some 
of them, prior to his entering into the contract, the method had been 
operated at a considérable loss by the plaintiffs. 

Défendant allèges that, by reason of the premises, on the 23d day 
of November, 1910, he notified the plaintiffs that he would not hold 
himself obliged to pay the balance of $50,000. On the other hand, 
Coyle's testimony is criticised by the plaintiff for alleged inconsisten- 
cies with his conduct and correspondence during and after the period 
in which he made his investigations. How far thèse inconsistencies 
affected Coyle's crédit, and what weight, if any, was to be given to bis 
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testimony as to want of novelty and commercial impracticability of 
the processes which défendant bargained for and vvhich were com- 
municatedby plaintififs, were properly submitted as issues to be deter- 
mined by the jury. With the exception of the last two assignments 
of error, which are not urged and are dismissed without discussion, 
the assigriments deal with alleged errors of commission and omission 
in the charge deHvered by the court below to the jury. 

[1] The serious and principal question raised by thèse assignments, 
and with which plaintifïs' argument was chiefly concerned, was whether 
the court erred in instructing the jury that what the plaintiff .sold to 
the défendant was a secret process, and that the crucial issue for their 
détermination was, whether the process communicated to défendant 
under the contract was or was not a secret one, and that if it were, 
their verdict should be for the plaintiffs, but that if it were not, it 
should be for the défendant. Plaintiffs in error strenuously insist that 
the language of the written contract does not sustain the interprétation 
of the court below, that the process sold by the plaintifïs and bargained 
for by the défendant was a secret one. In support of their contention, 
they refer to the first article of the written contract, quoted above, and 
point out that what was there agreed to be sold and made over by the 
plaintiffs to the défendant, was "ail of their (plaintifïs) processes, ex- 
périences, formulas, practical expérience, sand mixtures, weight, pro- 
portions of smelting materials, alloys, compositions, etc., referring to 
the production of crucible steel castings," and point out that neither in 
this nor in any other part of article I, which contains the substance of 
the agreement, is the word "secret" applied to the processes to be con- 
veyed. They contend that the thing sold was the method practiced 
by plaintiffs in the production of crucible steel ; that, though the différ- 
ent processes or steps in this production may not hâve been severally 
new, their particular combination and use by the plaintiffs was peculiar 
to themselves and constituted the thing which they agreed to sell. 

The sixth, seventh and eighth assignments of error deal with that 
portion of the charge of the court in which the jury were instructed 
as to the question, whether the process or processes sold by plaintiffs 
to défendant were secret, or not. As the sixth assignment refers to 
detached and unrelated portions of the charge, it is only fair to recite 
in extenso, and in proper connection, what was said by the learned 
judge of the court below in this regard. At the beginning of the 
charge, the jury is instructed that the plaintiff.s— 

"daim that they liad a secret process for the manufacture of crucible steel, 
and they made a written contract with Henry Hess, in which they agreed 
to deliver to hini tlie secret process and to give liini ail uecessary instruc- 
tions in connection with it, in the carrylng out the manufacture of crucible 
steel by this process, ail the information they possessed with regard to it, 
for which he agreed to pay them ?75,000." 

Then, after further stating the ténor of the written contract, and 
the payment by défendant to the plaintiffs of the sum of $25,000, and 
the réception by défendant of the instructions and information which 
were intended to convey to him the secret process which he had pur- 
chased, and other matters necessary to a statement of what was sub- 
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stantially agreed to in the written contract between the parties, and 
that afterwards, on the 23d day of November, 1910, défendant re- 
pudiated the contract by written notice to the plaintifïs, on the ground 
that there was nothing nevv in the process which he had purchased, 
the learned judge continued, as foUows: 

"The question, then, is whether there is anything new in the process Mr. 
Hess purchased. That is the question. In addition to the new things whicli 
tliie Flexilis people agreed to sell to Hess, they agreed to instruct hini when 
he built his foundry in the art of using this new process. So tliat the ad- 
vantages of the knowledge possessed by the Flexilis management was to 
go with this new process, if there was a new process, and the instructions 
and the knowledge and the expérience of the management was part ot the 
contract which was to supplément, or which was to be given to the défend- 
ant, in order that he might use the new process which he was purchasing 
to the .same advantagc that the Flexilis Works were using it. * * * Now, 
it is claimed that this was a secret process, and it was a process that was 
belng sold hère, accordiug to the contract, and along with which was to go 
the information possessed by Mr. Bosshardt as to the method and manner of 
successfully using that secret process. That he was ready at any time to 
give. That information, whether superior or not, is no doubt in existence aud 
ready to go with this secret process, if tlie défendant should want it, but the 
important question is, is there a secret process in existence?" 

After instructing the jury generally as to what constituted f raud and 
misrepresentation, sufficient to relieve the défendant from the obliga- 
tion assumed in the plain terms of a written contract, in a manner to 
which no exception can be taken, the charge proceeds : 

"Where there has been a représentation by a party about a thing that is 
in existence, and where the purchaser had an opportunlty to see whether the 
seller had told the truth, and he f alled to take advantage of it, but went head- 
long into a contract in référence to it, he is bound by it, and he cannot after- 
wards repndiate it. But, if he purchased a thing which is represented to be 
a secret, and w^hich he Is told is a secret, whicli secret is to be delivered 
to him when he pays his money, he cannot flnd out about the représentations 
made tohim by the plaintiffs, as to whether the process is a secret, or not, 
until he puts it into opération, or gets an expert to flnd out whether it ex- 
ists, or In' some way ascertain it, where he has no knowledge of the art. 
* * * He trîed, as he contends, to sell thèse castings to varions concerns 
hère in America, and eventually enters into a second contract with regard 
to it. Is there any évidence that he was in a position to ascertain whether 
or not the secret which they said they sold him, and which he bought, ex^ 
isted or not, up until he signed the second contract? Hovv could Hess hâve 
knowh, except he had taken those instructions and the contract, and so on, 
to some ëîsperts in the steel business? But, under the law he was nôt re- 
quired to do that. He had a right to rely on thèse plaintiffs for a sta,tement 
that the. secret really existed, and he then no doubt believed it existed, be- 
càiisfe; he wàs trying to sell, as he claims, thèse castings to varions concerns 
in this . country, and subséquent to that date, picked ont what he regàrded 
as, a pràctlcal man, and sent him over to Germany to learn ail about it, in 
order that he rnight corne back and superintend his works, wheU he built it 
iind started up the manufacture under this secret process." 

The testimony and correspondence of the person (Coyle) thus sent 
over tô Get-ihany is discussed i ri the charge, and the crédit and weight 
of thé sàme is fairly submitted to the jury, the learned judge saying: 

"Cdyle'%ïôte à report, andanother report, and a letter. You hâve them 
ail befbre you, and you can pass on What you think of what he did and how 
he acted,;;and what his object was; and what h(> thought. From ait that 
winding, twisty writing of the two or three reports, you must endeavor to- 
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find out what he thouglit aljout It. Did Coyle Hiink tbere was a secret pro- 
cess? Or what was his object in what he did, in the way he acted, and what 
he wrote to Mr. Hess? * * * you will take his différent writings on ttie 
.subjeet, together wlth ail the other évidence lu the case, and if from that 
évidence you find tliere was undoubtedly a secret process, whicli was not well 
known, widely used In the art of eruclble steel manufacturing, you will flnà 
a verdict for the plaintlffs. If you find there was no such a process, froni 
iiU the évidence, you will find a verdict for the défendant. If you find there 
was such a process really exlsting, a substantlal thing, tliat was not known 
le the art of crucible steel manufacturing, you will find a verdict for the 
plaintlffs in the sum which they clalm, to wit, the balance of the amount 
iLgreed to be paid in the eontract. Now, gentlemen of tlie jury, that is the 
only question that I propose to leave to you to pass upon. Is there a secret 
process in existence, and did Hess get it?" 

This instruction is reiterated, in dealing, at the close of his charge, 
with the f ollowing point of plaintlffs : 

"Mère représentations of hopes and expectationa made in good faith by 
the plaintlffs do not constltute fraud or misrepresentation, aud will not re- 
lieve défendant frotn the plaln terms of his eontract, although subsequently 
they prove to be unfounded." 

As to this, the learned judge says: 

"That is true, provided there was a secret. That Is the sole issue in this 
«use. If there was a secret process, and Hess got it, lie must pay for it. 
whether it Is qulte as good as lie hoped it would be, or not ; but, If there was 
not a secret process. If the varions mixtures aud proportions and niatters of 
that kind were old and known to the trade, and there was no secret, then the 
plaintlffs cannot recover." 

This is in substance again repeated, in answer to another prayer by 
the plaintiffs. After the delivery of the charge, counsel for the plain- 
tiff excepted, as follows : 

"We also except to the use of the word 'secret,' In connection witli the 
use of the word 'process,' througliont the charge, in the sensé that the eon- 
tract does not provide for the transfer of a secret process, but rather oiie 
tliat they are uslng. The eontract provides that they shall transfer their 
tnethod of manufacturing castiiigs." 

To this the court replied : 

"Rlght on that point, gentlemen of the .1ury, it Is objected tliat I used in 
(lescribing the process. the exi)resslon 'secret process' throughout the charge. 
I did that, not because the agreement calls for a secret process in that part 
ot the agreement which describes the process, but In article V of the agree- 
ment, it Is not affirmatively said to be a secret process, but the défendant 
Is obligated, by a penalty of one hundred thousand marks, not to divulge 
this secret process, and upon taking the wliole eontract iuto considération, 
I instruct you that It is a proper interprétation to hold that the plaintlffs 
were selling. and represented they were sellliig, to the défendant a secret 
lirocess for the manufacture of crucible steel, and that the défendant had a 
right to expect he was getting such a secret process for the manufacture of 
<-rucible steel." 

This was excepted to by counsel for the plaintiffs, and the exception 
made the ground for an assignment of error. There were al.so two 
or three other exceptions, which were merely a différent wording of 
the gênerai exception to the court's submitting to the jury the question 
asto whether, or not, a secret process was in existence. No instruc- 
tion to the jury was asked by the plaintiffs, to the eft'ect that à new, 
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useful and secret process might consist in or resuit from a combina- 
tion of olcl and well-known cléments, nor vvas any exception taken to 
the charge for having omitted to give an instruction of that kind to the 
jury. 

By thus submitting to the jury, as it did, the single issue as to the 
existence of a secret process, the court, f avorably to the plaintiffs, elim- 
inated from considération ail other défenses, having previously vvith- 
drawn from considération the claim made by défendant for a certifi- 
cate of recoupment, or set-ofï', on account of the $,32,000, paid by de- 
fendant upon receipt of the formulas disclosing the process. It will 
be observed that the learned judge, throughout his charge, bas referred 
the qualification "secret" to the process as a whole; that is, to the par- 
ticular combination in use by the plaintiffs, and not to the subordinate 
processes or éléments thereof . 

We think the learned judge was right in construing the written con- 
tract as one in which a secret process or method of making crucible 
Steel was the subject-matter thereof. Without dwelling upon whai 
might be called an implication of secrecy arising from the fact that a 
large sum of money vvas to be paid for the communication of the pro- 
cess, and that the contract purports to give an exclusive right to manu- 
facture thereunder in the territory of North America, we turn to the 
language of the fifth article of the contract, referred to by the learned 
judge of the court below. This article stipulâtes that the défendant 
shall "keep strictly secret the process, etc., mentioned in paragraph 1, 
and not disclose to any one the process with the exception of the grant- 
ing of licenses to others in the territory of license." The article then 
stipulâtes with painstaking particularity, that this "secrecy shall extend 
in particular to the names, ingrédients, wcight, proportions of the 
smelting materials, the compositions in ail their détails and combina- 
tions, the mixture of the core sand, steel sand, and the blackening." 

Article VI of the contract is as follows: 

"Iii tlie eveiit of eitlier party to this agreeuieiit iieting conti'iiry to tlie con- 
ditions and ternis of this coiitriict, und i:)articuliirl.v tis regards tlie secree>' 
uf the process, sueli part.? agrées to ])ny to the otlier party a penalty of 100,- 
000 marks in eaeh case of contravention." 

In view of thèse articles, it would seem impossible to hold that this 
contract was not dealing with a secret process, or that this secrecy was 
not stipulated for, as attaching both to the process as a whole, and to 
the compositions, in ail their détails, which constituted the combination, 
and the secrecy of which was essential to the secrecy of the process. 

Some time after the jury had retired, they returned to the courtroom 
and asked for f urther instructions ; that is, that the court woukl more 
f ully define the meaning of the secret process. In response, the court 
proceeded, first, to define what is not a secret process, by saying that 
the mère skill and ability of the management of plaintift's, in practicing 
the process, would not constitute a secret process, the plaintiffs having 
agreed that whatever skill and expérience the management shall hâve, 
shall go with the secret process. Then, after calling their attention 
to the question as to what secrecy might or might not attach to the 
separate steps in the process, the court concludes : 
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"If the ingrédients were knowii, was there anytliiiig in the proportion of 
the mixture that was entirely new to tlie crucible steel manufacturing busi- 
ness, whicti was not Ivnown, and wlilch was not used by anybody else? If 
there was, that would be a secret iiroeess, and so ail along it would be with 
ail the umtters or parts of tlie process they clalmed they bave sold. If the 
évidence shows it contains new ingrédients or new proportions, no other 
crucible steel people linew or hâve used, it would be a secret. If it docs not, 
it would not be a secret. It niakes no différence how skillfully it is used by 
the Flexilis people. If they know a différent proportion to nilx tbe boiubs, 
the scraps, the Iron used and tlie métal used and the sand mixtures, différent 
froru other people in the sanie business, and it so appears in this évidence, 
and you so lind, that would l)e a secret. If they do not bave such a secret. 
established by the évidence, then they hâve sold no secret to the défendant 
aud are not entitled to recover." 

It seetns to us that, in the last two sentences, the court has clearly 
distinguished betvveen the secrecy that might attach to the éléments 
or steps in the process and the secrecy which might attach to the pro- 
cess as a whole, and directed the attention of the jury again, as it had 
done throughout the charge, to the point that the secrecy of the pro- 
cess as a whole was the essential fact to be determined by them. 

[2] After the court had thus instructed the jury, counsel for the 
plaintiffs asked that they be f urther instructed : 

"That there is the possibility of a secret process being composed of a com- 
bination of well known niaterials." 

Counsel, proceeding to elaborate the instructions thus asked for, was 
stopped by the court, on the ground that the counsel's opportunity for 
submitting points had passed, when the case had been submitted to the 
jury, and the further instruction, as requested, was therefore refused. 
In this refusai, the court was justified. The orderly practice in the 
conduct of trials in the District Court does not permit that, when a 
jury on its own motion returns to the court for further instruction, the 
case should be again opened for argument, or the submission by coun- 
sel on either side of further points for instruction. 

After a careful review of the voluminous évidence, we think that 
there was no injurious error in the charge as excepted to by the plain- 
tiffs. 

The judgment below is therefore affirmed. 



BR()UGIIAM V. OCEANK; SÏBAM NAVIGATION CO. 

(Circuit Court of Appeals, Second Circuit. May 12, 191.3.) 

No. 216. 

1, COUBTS (§ 39*) JURISDICTION — EKFECT OF ASSUMPTION. 

A court must, as an incident to its gênerai power to administer justice, 
bave authorlty to conslder its own right to hear a cause ; but its as- 
suniption of authority to proceed in a cause does not confer jurlsdlction, 
where it does not exist. 

[Ed. Note. — For other cases, .see Courts, Cent. Dig. §§ 152-156; Dec. 
Dig. § 89.*] 

•For other cases.see same topic & § number in Dec. & Am. Diga. 1307 to date, & Rep'r Indexas 
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2. CONTEMPT (§ 21*)— DiSOBEDIENCE OF ORDEE OF CoUET—VALIDITY OF ORDER. 

The jurlsdletion of a court dépends upon its rlgbt to décide a case, anrt 
never upon the merlts of its décision. If It makes an order in a causo 
over whlcli it has no jurisdiction, or, having jurisdlction of tlie cause, 
malses an order in it beyond its povver, tlie order in eitlier case is a 
nullity, and no one is bound to obey it or liable for disobeying it ; but if 
it makes an order within ita jurisdiction and power, it must be obeyed. 
however clearly it may be erroneous, and a disobedience of it is a con- 
tempt of tlie court. 

[Ed. Note. — For other cases, see Contempt, Cent. Dlg. §§ 34, 63-66; 
Dec. Dig. § 21.*] 

3. ikjuNCTiON (§ 219*) — Contempt— Vamditt or Order. 

Where a District Court has jurisdiction of a suit by a foreign owuer 
to liinitits liability with respect to a foreign ship, and under the statute 
and rules of the Suprême Court the authority to graut a preliminary in- 
junction restraining the bringing or further prosectition of suits against 
the petitioncr to enforce the liaMIify sought to be liniited, an order 
granting such an injunction is valid. and a disobedience of it is contempt 
of the court, without regard to ^vhether or not petitioner shall flnally be 
adjudged entitled to the limitation praycd for. 

[Ed. Kote. — For otber cases, see Injunction, Cent. Dig. §§ 439-441; Dec.. 
Dig. § 210.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Proceeding by the Oceanic Steam Navigation Company against A. 
Léonard Brougham for contempt. From a judgment imposing a fine 
on défendant, he brings error. Affirmed. 

Writ of error to review an order of the District Court, Southern District 
of New York, adjiidging the plaintiff in error guilty of contempt of court and 
ini])osing upon hmi a fine of .^i20<) payable one-half to the United States and 
one-half to the petitioner in the limitation of liability proceedings. 

It appears from the record that the Oceanic Steani Navigation Company, 
IJujited, an English corporation, as the owuer of the steaniship Tita,nic, 
tirought a pétition to the District Court averring that said steamship, which 
was a British vessel, bad on her first voyage from England to the United 
States, collided with an iceberg in mid-ocean and had received such injuries 
lhnt she sanli with great loss of life and property. The pétition further 
averred that fhe collision and conséquent loss were occasioned without the 
])rivity or knowledge of the petitioner ; that proceedings had been instituted 
against it to recover damages for injuries alleged to bave been sustained 
through the loss of the steamship; that nothing was saved from the wreck 
<if the steamship except certain beats and equipment which had been bronght 
within the jurisdiction and that certain n.oneys had been paid for passage 
find earned as freight. Upon thèse allégations, the petitioner claimed that 
it was entitled to the benefit of the statutes of the United States relating to 
the limitation of the liability of ship owners and jirayed for appropriate re- 
lief including an injunction to restraiîi the commencement and prosecutiou 
iif suits. 

TTiion the tiling of the pétition an injunction of the nature prayed for was 
issued -by the District Court but, notwlthstandlng, the plaintiff in error, an 
attnrney at law, began an action against the petitioner in behalf of the rep- 
résentative of a person who had lost lier life in the sinking of thé steamship. 
'l'he petitioner instituted and carried on contempt proceedings against the 
plaintifC in error on account of the violation of the injunction and in such pro- 
ceedings he was tined as above stated and has brought this writ of error. 

•For othêr cases seé same toplc & § stjmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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A. L. Brougham, of New York City (F. M. Brown, of New York 
City, of counsel), for plaintiff in error. 

Burlingham, Montgomery & Beecher, of New York City (J. P. Kir- 
lin, N. B. Beecher, and Charles C. BurHngham, ail of New York City, 
■oi counsel), for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). In view 
•of the décision of the Suprême Court in Gompers v. Buck Stove, etc., 
Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 
874, and of this court in Matter of Kahn (C. C. A.) 204 Fed. 581, de- 
-cided April 14, 1913, it may be doubted whether this case does not 
présent a variance between the procédure adopted — apparently civil in 
its nature— and the penalty imposed — apparently partly punitive. But 
the plaintiff in error raises no such question in his assignmènt of er- 
- rors and states in his brief that "no fault is found with the regularity 
■ of the proceedings to punish the plaintiff in error." Moreover the rec- 
ord may support at least a part of the judgment and the error, if it 
exist, is not one which we are bound to notice without assignmènt. In 
the circumstances, we hâve concluded to refrain from taking up the 
question. We think it altogether préférable to defer the considération 
oi the application of the Gompers décision to orders in the form shown 
hère to an occasion when the question is duly raised and fully pre- 
sented. 

The fundamenta! question raised by the parties is one of jurisdic- 
tion. Did the District Court hâve power to make the order which the 
plaintiff in error disobeyed? 

[1] It is sometimes said that every court bas jurisdiction to déter- 
mine its own jurisdiction. This is partly true and partly untrue. A 
court must as an incident to its gênerai power to administer justice 
hâve authority to consider its own right to hear a cause. But the mère 
décision by a court that it has such right when it does not exist does 
not give it authority. A court by moving in a cause assumes authority 
but the assumption does not confer it. Ail of which refinement, how- 
ever, advances us little in determining the substantial jurisdictional 
.question hère. 

The jurisdiction with which we are concerned is the power to hear 
and détermine a cause. It is not limited to making correct décisions 
but includes power to décide wrong as well as right. As applied to a 
particular controversy it is the power to hear and détermine the sub- 
ject-matter of that controversy. And by this is meant the power to 
hear and détermine causes of the class to which the particular contro- 
versy belongs. It is the power to act upon the gênerai question in its 
relation to the facts presented; to adjudge whether such facts call for 
the exercise of the abstract power. As said by the Circuit Court of 
Appeals for the Eighth Circuit in Foltz v. St. Louis, etc., R. Cô., 60 
Fed. 316, 8C. C. A. 635: 

"Jurisdiction of the subject-iuatter is the power to deal with the gênerai 
abstract question, to hear the particular facts in any case relating to this 
question, and to détermine wtiether or not they are sufflcieut to invoUe the 
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exercise of that power. It is not conflned to cases In which the partlcnlar 
facts eonstltiite a goorl cause of action, but it lucludes every Issue vvlthin the 
scope of t)ie gênerai power vested lu the court, by the law of its organizatiou, 
to deal with the abstract question." 

[2] The jurisdiction of a court dépends upon its right to décide a 
case and never upon the merits of its décision. The distinction be- 
tween want of jurisdiction and error is clear. When a court makes 
an order in a cause over whicli it has no jurisdiction, it is a nullity. 
No one is bound to obey it or is liable for disobeying it. Similarly if 
a court hâve jurisdiction of a cause and yet make an order in it be- 
yond its power, the order is void. In the one case there is action wiih- 
out any authority ; in the other, action in excess of authority. In -both 
cases the order is a nullity, and affords no foundation for contempt 
proceedings. Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 724, 28 L. Ed. 
1117: In re Sawyer,_124 U. S. 200, 8 Sup. Ct. 482, 31 L. Ed. 402. 
Tkit if a court bave jurisdiction to make an order it must be obeyed 
however wrong it may be. "The principle is of universal force, that 
tiie order or judgment of a court having jurisdiction is to be obeyed, 
no matter hovv clearly it may be erroneous." People v. Sturtevant, 9 
N. Y. 263, 266, 59 Am. Dec. 536. Errors must be corrected by appeal 
and not by disobedience. A person proceeded against for disobeying 
an injunction can never set up as a défense that the court erred in is- 
suing it. He must go further and make out that in the law there was 
no injunction because the court had no right to adjudicate. Thèse 
principles hâve been laid down over and over again and were stated in 
gênerai terms bv the Suprême Court in the early case of Elliott v. 
Peirsol, 1 Pet. 328, 340 (7 L. Ed. 164) : 

"Where a court has jurisdiction, It has a ri^ht to décide every question 
whlch occurs lu the cause; and whether Its décision be correct or otherwlse, 
Its judgment, uutil reversed, is regarded as blndlng in every other court. 
But if it act wlthout authority, Its jud^uicnts and orders are regarded as 
nullitles ; they are not voldable, but siuiply vold."i 

[3| Applying thèse principles in the présent case, the inquiry is 
whether the District Court had jurisdiction of the proceedings in 
which the injunction was issued. Concededly it had jurisdiction of 
the parties.'^ Obviously the subject-matter came within the admiralty 
and maritime jurisdiction. Clearly the statutes and the rules of the 
Suprême Court gave the District Court gênerai power over proceed- 
ings for the limitation of the liability of ship owners. There being no 
express limitation it would seem, even if there were no guiding au- 
thority, that a pétition of a foreign ship owner with respect to a for- 
eign ship came within the class of causes over which the court had ju- 
risdiction. The question was whether the facts presented called for 

1 Cases relatlng partlcularly to injunctions are Forrest v. l'rice, 52 N. J. 
Eq. It), 29 Atl. 215; State v. Nathaus, 49 S. C. 199, 27 S. E. 52; Silliman v. 
Whitmer, 173 Pa. 401, m Atl. 56 ; Sullivan v. Judah, 4 Palge (N. Y.) 444. 

^ The right of a foreign corporation to apply to the District Court to llniit 
its liability Is settled by the décisions of the Suprême Court in the cases of 
i:.a Bourgogne, 210 U. «. 95, 28 Sup. Ct.' 664, 52 L. Ed. 973, and The Scotland, 
105 U. S. 24, 26 L. Ed. 1001, and by other cases in the lower fédéral courts. 
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the exercise of the abstract power — whether the statute could be so in- 
terpreted as to afford relief. But the authorities make the matter 
clearer still. The Suprême Court had held in the case of La Bour- 
gogne and The Scotland, already referred to, tbat foreign ship own- 
icrs ar^ entitled to limit their hability with respect to foreign ships 
when incurred in certain circumstances and the question presented by 
the pétition in this case was simply whether the principle of those dé- 
cisions should be extended to a liabihty incurred under certain other 
circumstances. This question was one pecuHarly within the primary 
jurisdiction of the District Court and of no other court. When the 
pétition presenting the question came into that court it had the right 
under the rules of the Suprême Court to enjoin the prosecution — the 
beginning as well as the maintenance — of suits against the petitioner. 
Such injunction called for obédience. The necessity for obeying it 
did not dépend upon what décision the court should subsequently 
make in granting or denying the relief of limitation. Its jurisdiction 
was not confined to successful proceedings. The theory that in case 
it should not find the petitioner entitled to relief, ail prior proceedings 
would be nullities is without foundation.'' 

The injunction having been issued by the District Court within its 
jurisdiction and the plaintiiï in error having disobeyed it, he was, in 
our opinion, properly adjudged in contempt. We find nothing in the 
contentions made in his behalf not already examined to excuse him. 
We are satisfied that he acted with sufficient knowledge ; that the mod- 
ification of the injunction by this court did not work as a pardon, and 
that no constitutional right of his client justifîed his disobedience. 

The order of the District Court is affirmed with costs. 

3 The case is even clearer tlian wliei-e a court of baukriipte^' after taldiig 
preliniiiiary action fiiuls tliat the allesed lianknipt did not conie witliiii tlie 
statute (Matter of Altonwood Park Co., 160 Fed. 44.S, 87 C. ('. A. 409; Matter 
of Wentwortli Luncli Co., 101 Fed. 821, 112 C. C. A. ?,'i5), or wlsere a court 
after a judgment of condemnation ascertains that the eondeniniug corpora- 
tion had no authority to take (Foîtz v. St. Louis, etc., R. (.'o., (iO Fed. 310, 
8 C. C. A. 635). lu such cases the proceedings taken are not void. 

Rlehardson v. Harmon, 222 U. S. 96, 32 Sup. Ct. 27, 50 L. Kd. 110, is not 
regarded as to the contrary. In that case it was held that when a new sub- 
ject is brought by amendnient into the limitation statute, it is the duty of 
the District Court to exercise jurisdiction over a cause involving it. But 
we flnd nothing in the décision to support the proposition that the court bas 
no jurisdiction of a limitation proeeeding unless it flnd the petitioner entitled 
to the beneflt of the statute. 
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AtJDAS V. HIGHLAND LAND & BUILDING CO. OF DAYTON, KY. 

(Circuit Court of Appeals, SIxth Circuit. June 3, 1913.) 

No. 2,326. 

1. Courts (§ 361*) — Fbukral Courts — Followiko State Décisions.' 

The décision of tlie higliest court of a state that a foreclosure pro- 
ceedmg was net invalidated by certain alleged defects in tlie procédure. 
so far as it establislies or accords witli a settled construction of the 
statutes of tlie state is bindlng on a fédéral court, but ttie question may 
still remain wlietlier such statutes so construed violate tlie due process 
clause of tlie Constitution, and upon tUat question a fédéral court musc 
exercise its independent judgment. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 954 ; Dec. Dig. 
1 361.* 

State laws as rules of décision in fédéral courts, see notes to Wilsou 
V. Penin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 353.] 

2. JuDGMEKT (§ 489*) — Collatéral Attack — Gkoukds. 

In a collatéral attack on a judgment, only jurisdictional questions can 
be considered. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. |§ 924, 925 ; Dec. 
Dig. § 489.*] 

3. CONSTITUTIONAL LaVV (§ 310*) DUE PKOCESS OF LAW — ^JUDGMEXT ON CON- 

stbuciive Service. 

The prayer for relief in a pétition does not constitute a part of the 
notice guaranteed by tlie due process clause of tlie fédéral Constitution, 
and the amendment of the prayer to confonu to the cause of action stated 
in a case wtiere coustructive service only is niade and the détendant has 
not appeared, whlch is perniissible uuder the Kentucky Statutes as con- 
strued by the state Court of Aiipeals, does not invalidate the judgment 
as in violation of such clause. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 931; 
Dec. Dig. § 310.*] 

4. JCDGMENT (§ 28*) — FOKECLOSURE SUIT— VaLIDITT OE JUDOMENT. 

A Personal judgment rendered in a foreclosure suit agaiust nonresident 
défendants brought in by coustructive service who do not appear, while 
void, does not invalidate tliat part of the judgment which forecloses the 
mortgage, and directs a sale of the property. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 39; Dec. Dig. 
§ 28.*] 

5. CoLTRTs (§ 366*) — liY Defatilt — Validitt — Statutouy Provisions. 

Under the Islw of Kentucky as settled by décision, the failure of the 
plaintif!: in a suit against a défendant constructively sumuioned and who 
has not appeared to give the boud required by Civ. Code Prac. Ky. § 410, 
while it renders the judgment réversible for error, does not render it 
void. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-96S ; 
Dec. Dig. § 366.*] 
a. Mortgages (§ 497*) — Foreclosure Sale — Stati;tory Kequikemenïs. 

The failnre of the court to foUow the re(iuirements ot Civ. Code Prac. 
I^y. §§ 696, 697, in making sale of property in a foreclosure suit by direct- 
Ing the sale to be uiade on crédit, and requlring rlie i)urchaser to give 
bond for the price, is not jurisdictional, where the mortgagee was the 
purehaser, and the price was credited on the mortgage debt, and does 
not render the judgment subject to collatéral attack. 

|Kd. Note. — For other cases, see Mortgages, C'eut. Dig. §§ 1469, 1471- 
1473 ; Dec. Dig. § 497.*] 



•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

Action at law by Cynthia Audas against the Higliland Land & Build- 
ing Company of Dayton, Ky. Judgment for défendant, and plaintiff 
brings error. Affirmed. 

On August 29, 1893, Thomas Audas and his wife (the latter being plaintiff 
In error hère) borrowed $2,500 from one Kearney, giving as security therefor 
il mortgage on certain land In Campbell couuty, Ky., in whlch mortgage plain- 
tiff in error joined. On April 28, 1900, Kearney began an action against Audas 
iind wife, then nonresidents of Kentucky, to enforce his mortgage lien, and 
on December 22, 1900, obtained judgment and order of sale of the land. On 
March eth following, at the master commissloner's sale, Kearney bought the 
land for $2,200. The sale was reported to the court and conflrined March 16, 
1901. Kearney thereafter sold the land to one Miller, and the latter sold to 
défendant in error hère. Thomas Audas died August 16, 1904, leavlng a will 
making plaintiff in error his sole devisee. May 12, 1906, the latter brought 
an action in the Campbell circuit court to set aside the judgment and order 
of sale, and ail proceedings thereunder in the foreclosure proceedings (as 
well as the conveyances under which défendant in error claimed), offering to 
])ay into court the amount of the original loan with interest and costs of the 
foreclosure proceedings. Kearney answered, asking that, if this relief were 
granted, the Building Company be awarded $2,200 with interest, and that 
the balance go to Kearney. Plaintiff in error hère was ordered to pay the 
offered money into court. Défendant in error hère demurred to the pétition, 
the demurrer was overruled, and judgment entered setting aside the fore- 
closure judgment and sale and ail proceedings thereunder, as well as the 
conveyances from Kearney to Miller and from the latter to défendant in error. 
The Building Company appealed to the Court of Appeals of Kentucky. That 
court flrst held that in two respects réversible error was committed in the 
foreclosure proceedings, and aflirmed the judgment below. On rehearlng it 
was held (tj^ighland Land & Building Co. v. Audas, 110 S. W. 325) that as the 
appellee (plaintiff in error hère) did net institute court action withln flve 
years after judgment and order of sale in the foreclosure proceedings (as per- 
mitted by section 414 of the Kentucky Civil Code of Practice), and as the 
defects in that proceeding were only such as rendered the judgment erroneous 
and not void, the demurrer to plalntiff's pétition was improperly overruled ; 
and accordingly reversed the judgment of the circuit court, and remanded 
the cause for further proceedings. Thereupon plaintiff discoutinued, without 
préjudice, her suit in the state court, and brought suit in the court below, for 
the recovêry of the mortgaged premlses. The trial jndge directed verdict and 
judgment for défendant, and from that judgment error is prosecuted. 

J. M. Dawson, of Cincinnati, Ohio, for plaintiff in error. 
E. W. Hawkins, Jr., and H. M. Healy, Jr., both of Newport, Ky., 
for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after stating the facts as above). [1,2] 
Plaintiff 's right of action for the recovêry of the mortgaged premises 
dépends upon the légal sufiiciency of the foreclosure proceedings in 
Kearney v. Audas, This proceeding is challenged as fatally defective 
in four particulars. The Court of Appeals of Kentucky has held that 
none of thèse criticisms (so far as there considered) invalidated the 
judgment and sale. So far as this décision establishes or accords with 
a settled construction of the meaning of the statutes of Kentucky, this 
court is bound thereby. Maiorana v. B. & O. R. R. Co., 213 U. S. 268, 
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272, 29 Sup. Ct. 424, 53 L. Ed. 792; Standard Oil Co. v. Tennessee, 
217 U. S. 413, 30 Sup. Ct. 543, 54 L. Ed. 817; Brown-Forman Co. 
V. Kentucky, 217 U. S. 563, 30 Sup. Ct. 578, 54 E. Ed. 883; Walker 
V. Hafer (C. C. A. 6th Circuit) 170 Fed. 37, 39, 95 C. C A. 311, 24 
L. R. A. (N. S.) 315; Bond v. John V. Farwell Co. (C. C. A. 6th 
Circuit) 172 Fed. 58, 65, 96 C. C. A. 546. But, if found to accord 
with the requirements of the Kentucky statutes, the question still re- 
mains whether thèse statutes, as so construed, violate the due process 
clause of the fédéral Constitution; and upon this question we must 
exercise our independent judgment. The attack hère made upon the 
foreclosure proceeding is purely collatéral, and upon such attack only 
jurisdictional questions can be considered. Cooper v. Rejmolds, 10 
Wall. 308, 19 L. Ed. 931; Simmons v. Saul, 138 U. S. 439, 452. 11 
Sup. Ct. 369, 34 L. Ed. 1054; Butterfield v. Miller (C. C. A. 6th Cir- 
cuit) 195 Fed. 200, 203, 115 C. C. A. 152. It should be unnecessary to 
say that no judgment of a court is due process of law if rendered with- 
out jurisdiction in the court, or without notice to the party. Scott v. 
McNeal, 154 U. S. 34, 14 Sup. Ct. 1108, 38 L. Ed. 896. 

[3] 1. The prayer for relief, in the pétition for the enforcement of 
the mortgage lien, was (omitting the clauses in brackets) as follows : 

'■Wherefore tlie i>laiiitift' prays jiidgment agalnst the défendant Thomas 
Aiidiis and Oynthia Andas his wife for [the siim of $2,500] his iuterest [from 
Augiist 29, l<S9(i] and the costs herein expended, that the land lie sold and a 
KuHiclency of the proeeeds of the sale to satlsfy said .ludgnient be applied to 
that purpose ; and for ail proper and équitable relief." 

The défendants were nonresidents of Kentucky. Personal service 
was not made upon them within the state. The provisions of sections 
57-59 of the Kentucky Code were followed, which provide for substi- 
tuted service by way of warning order sent through a designated at- 
torney, by mail, to nonresident défendants. Due proof of compliance 
with the statute was filed. Section 1004 of the Kentucky Statutes pro- 
vides that: 

"Every warning order shall warn the défendant to appear and défend the 
action within sixty days after the making of the warning order, and the de- 
fendant shall lie considered constructively summoned in thirt,y days after 
the making of suth warning order." 

Défendants did not appear. After the lapse of the 60 days limited, 
the prayer for relief in the petiton was, on plaintiff's motion, and with- 
out notice to défendants, amended by inserting therein the two clauses 
above bracketed. The pétition as amended thus prayed judgment for 
principal and interest, instead of for interest alone. The judgment and 
order of sale corresponded to the amended prayer. 

Plaintifif in error contends that this amendment was unauthorized 
and rendered the judgment and sale thereunder void. She invokes sec- 
tion 90 of the Kentucky Civil Code, which provides that : 

"The fietitlon • * * must demand the spécifie relief to which the plain- 
fiff considers himself entitled; and may contain a gênerai prayer for any 
other relief to which the plaintlfC may appear to be entitled. If no défense 
be made, the plaintift' cannot hâve judgment for any relief not specifically do- 
niaiided." 
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She also invokes the ruie announced by the Kentucky décisions, that 
in proceedings upon constructive service nothing short of a substantial 
compliance with every prerequisite will give the court jurisdiction. 
Brownfield v. Dyer, 7 Bush, 505 ; Grigsby v. Barr, 14 Bush, 330. In 
Brownfield v. Dyer the expression is used that : 

"The provisions of the Code regulating the same [constructive service] must 
be literally followed." 

She cites numerous authorities in support of the obviously correct 
proposition that where the défendant is not actually, but only con- 
structively before the court, an amendment introducing a new and dis- 
tinct cause of action is not permissible. 

In the original pétition the amount of the unpaid principal, as well 
as its maturity, was shown. A case was stated entitling plaintifï to a 
decree of sale for the entire amount of principal and interest. There 
was a prayer for gênerai relief. The Kentucky Court of Appeals held 
that the amended pétition did not "constitute a new cause of action, but 
simply corrected the prayer to conform to the relief to which the orig- 
inal pétition showed plaintiff was entitled," that a new warning order 
was not necessary, and that the judgment was not void for the reason 
stated. In support of this conclusion the court cited Durrett v. Stew- 
art, 88 Ky. 665, 11 S. W. HZ. The Durrett Case is well in point. 
There a party instituted an action against unknown heirs of one Fred- 
erick, claiming to be entitled to a conveyance of the latter's interest in 
certain land. Presumably jurisdiction was obtained only by construc- 
tive notice, and without the défendants' présence. Thereafter the 
prayer of the pétition was amended so as to assert a lien on Frederick's 
half of the land, and to ask a sale thereof to satisfy bis half of the 
purchase money which the plaintiffs had paid. It was held that as the 
facts set forth in the pétition against the unknown heirs of Frederick 
showed that plaintiffs were not entitled to a conveyance of the latter's 
half of the land, but only of a sale of the same to satisfy the lien 
thereon, the amendment of the prayer of the pétition so as to make it 
conform (o the cause of action stated in the pétition did not introduce 
a new and distinct cause of action. It is true that neither in Durrett 
V. Stewart nor in Building Co. v. Audas was section 90 of the Ken- 
tucky Code referred to. But we cannot assume that it was overlooked. 
The décision in Building Co, v. Audas was, to say the least, not in 
conflict with the established course of décisions in Kentucky upon the 
point in question. 

Do this construction and application of the Kentucky Statutes efifect 
a déniai of due process? It seems clear that such is not the case. In 
Standard Oil Co. v. Missouri, 224 U. S. 271, 285, 32 Sup. Ct. 406, 
410 (56 L. Ed. 760), it is held that the prayer for relief is not a part 
of the notice guaranteed by the due process clause of the fédéral Con- 
stitution. In that case Mr. Justice Lamar said : 

"In civil suits the pleadings should no doubt contain a prayer for judg- 
ment so as to show that the judicial power of the court is Involted. The rules 
of practice also may well require that the plaintiff should indicate what rem- 
edy he seeks. But the prayer does not constitute a part of the notice guar- 
anteed by the Constitution. The facts stated flx the limlt of the relief that 
205 i'.— 35 
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can be granted. While the judgment must not go beyond that to wliich the 
plaintiff was entitled on proof of the allégations made, yet the court may 
grant other and différent relief than that for which he prayed." 

Although this proposition was asserted in a case in which the de- 
fendant was actually before the court, yet the proceeding was criminal 
or quasi criminal in character, and the défendant presumably in court 
against its will ; and no reason is apparent why a less favorable rule 
should be held to apply in the instant case. It should go without say- 
ing that, if a court could without amendment grant such relief as the 
facts stated would warrant, it could equally do so under amendment. 
In the case before us the amendment made the prayer no broader than 
the case stated by the pétition. 

[4] 2. The judgment in the foreclosure proceeding not only awarded 
plaintiff a lien on the mortgaged premises to secure the mortgage 
debt, interest, and costs, but provided that the plaintiff recover said 
sums from the mortgagors. The award of personal judgment against 
défendants so summoned, and who had not appeared in the action, 
was, of course, a nuUity. It was not only forbidden by section 419 
of the Code of Kentucky, but would be void without such statutory 
prohibition. Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565 ; Butter- 
field V. Miller, supra. But the invalidity of the personal judgment did 
not affect the jurisdiction of the court or the validity of the order 
of sale, which order would bave been equally supported by an adjudi- 
cation that the amounts in question were due and unpaid. There is 
no such connection between the award of personal judgment and the 
order of sale as to justify a presumption that the court would not hâve 
made the latter without also making the former. 

[5] 3. Section 410 of the Civil Code of Kentucky provides that 
before a judgment be rendered against a défendant constructively sum- 
moned, and who bas not appeared, a bond shall be executed with good 
surety approved by the court, conditioned for restoring to the défend- 
ant ail the property or money obtained under the judgment (to the 
extent to which restoration shall be adjudged), in case the défendant 
procure a vacation or modification of the judgment. We assume for 
the purppses of this opinion that such bond was not given ; and plain- 
tiff in error contends that f ailure to give it rendered the sale void. 

The Court of Appeals of Kentucky in Building Co. v. Audas held 
that, while such f ailure was réversible error, it did not make the judg- 
ment void. This conclusion is supported by Atcheson v. Smith, 3 B. 
Mon. 502, and Thomas v. Mahone, 9 Bush, 111, 125. In the latter 
case it was said: 

"The local jurisdiction of the court over the thing sought to be sold, and 
the jurisdiction acquired over the person of the défendant by the constructive 
service of process provided by law, authorizes the court to proceed ; and al- 
though the failure to appoint the attorney or to take the bond required by 
section 440 [now 410] are réversible errors, the jurisdiction being complète, 
the judgment vpill not be void." 

4. By section 694 of the Civil Code of Kentucky the court is re~ 
quired, before ordering a sale of real property for the payment of a 
debt, to be satisfied in one of certain specified ways whether or not the 
property can be divided without materially impairing its value. The 
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lots were sold in a body to the plaintiff Kearney. It does not affirma- 
tively appear that the court passed upon the question whether the 
property could be sold in parcels, and plaintiiî in error contends that 
the pétition, showing, as it did, that the premises consisted of a large 
number of platted lots, affirmatively indicated that the sale should be 
made in parcels. The Court of Appeals of Kentucky held that, even 
if the decree of sale of the premises in bulk was erroneous (which was 
not conceded), it did not render the judgment void. Attention was 
called to.the fact that the property did not sell for enough to pay 
plaintiff's debt, interest, and costs, and that in such case it has been 
held that the owner may be presumed to hâve lost nothing by the error 
in not directing the sale of enough only to satisfy the judgment. 
Doughty V. Moss, 1 Bush, 161. 

■- [6] Complaint is also made that the sale (which was to the judgment 
plaintifï) was not on crédit, as required by section 696 of the Givil 
Code, and that no bond for the price was given by the purchaser, as 
required by Code section 697, which latter section would obviously 
hâve no application where the purchase price is applied upon the mort- 
gage debt. The Court of Appeals did not consider the last two objec- 
tions, and the opinion does not indicate that they were presented to that 
court. In the light of the propositions announced in that opinion, and 
under the Kentucky décisions to which référence has been made, we 
cannot regard the defects in question jurisdictional, thus rendering the 
sale void on collatéral attack. Whether or not they would render the 
sale réversible on direct attack we are not called upon to décide. 

Learned counsel contend that the action of plaintiff in error to set 
aside the judgment and sale in the Kearney suit, and its dismissal by 
the state court without préjudice did not amount to an adjudication 
as against the action before us. This proposition we need not consider, 
as our conclusion as to this part of the case is based upon our duty 
to accept and follow the construction put by the state court upon state 
statutes, and not upon the existence of any adjudication between the 
parties hère. 

It is suggested in the brief that the action of the court below 
amounted not only to a déniai of due process under the fédéral Con- 
stitution, but of the remedy by due course of law guaranteed by the 
Constitution of Kentucky. In what respect, if at ail, due course of law 
under the Kentucky Constitution differs from due process under the 
fédéral Constitution, is not suggested. 

We conclude that the court below rightly directed verdict against 
plaintiff in error ; that its judgment was not a déniai of due process 
under the fédéral Constitution, and not in conflict with the statutes 
of Kentucky, or with the décisions of its courts as to what constitutes 
due process in that state. 

The judgment of the District Court is accordingly affirmed, with 
costs. 
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SOUTHERN RY, CO. v. SNYDP^R. 

(Circuit Court of Appeals, Sixth Circuit. Juiie 3, 1913.) 

Xo. 2,321. 

1. Masteb and Servant (§ 111*) — Injuries to Servant — Safety Appliance 

AcT — Violation. 

A car of liefeudant, an iiiterstate railroad company, liaving a brokeu 
drawlicacl, wliieli rendered it so defective that it could not be coupled to 
another car without goinj; between them, was left wltli other cars, some 
loaded and some empty, on a gênerai transfer track, to be removed to 
a repalr track. In ordei' to so retnove it, plaliitiff, who was foreman of 
a switchlng crew, with anotlier member of tliis crew was attemptlng to 
attach it to the next car by a cbain, when be was injured by reason of 
another switchlng train striking the standing cars. Hcld, that it was the 
duty of défendant to leave the disabled car wbere it would not be in 
connection with other cars in commercial use, and, not having done so, 
it was still subject to the provisions of Safety Appliance Act March 2, 
1893, c. 196, S 2. 27 Stat. 531 (U. S. Oomp. St. 1901, p. 3174), as amended 
by Act March 2, 1903, c. 976, § 1, 32 Stat. 943 (U. S. Comp. St. Supp. 
1911, p. 1314), and under section 8 of the act of March 2, 1893, plain- 
tiff did not assume the risk. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 215- 
217, 255 ; Dec. Dig. § 111.* 

Duty of railroad companles to furnish safe appllances, see note to 
Felton V. Bullard, 37 0. C. A. 8.] 

2. Mastbk and Servant (§ 289*) — Masteb's Liability for Injury to Serv- 

ant— Contributory Négligence. 

riaintiff, having stationed a swîtchman on top of a box car two cars 
away to keep watch and warn hlm of danger before going between thé 
cars to make the coupling, as was showu to be customary, cannot be 
held chargeable with contrlbutory négligence as matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §^ 
1089, 1090, 1092-1132; Dec. Dig. § 289.*] 

In Error to the District Court of the United States for the Eastern 
District of Tennessee; Edward T. Sanford, Judge. 

Action at law by D. S. Snyder against the Southern Railvvay Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

For former opinion, see 187 Fed. 492, 109 C. C. A. 344. 

Jourolmon, Welcker & Smith, of Knoxville, Tenn., for plaintiff in 
error. 

Pickle, Turner & Kennerly, of Knoxville, Tenn., for défendant in 
error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circtiit 
Judges. 

KNAPPEN, Circuit Judge. Défendant in error sued for damages 
for the loss of an arm suffered by him while engaged as foreman of a 
switchlng crew in coupling cars in defendant's yards near Knoxville, 
Tenn. A judgment in his favor was reversed by this court for error 
in the charge. Southern Railway Co. v. Snyde'r, 187 Fed. 492, 109 
C. C. A. 344. Upon a new trial to a jury, plaintiff again recovered 
verdict and judgment. On the latter trial, as on the former, the sole 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ground on which recovery was permitted was that the coupling device 
on the car in question was so out of repair as to make it necessary for 
one to go between the cars for purposes of coupHng and uncoupling, 
in violation of the fédéral safety appliance statntes. The opinion on 
the former review contains a fuU statement of the facts then appear- 
ing. The évidence on the new trial does not difïer therefrom in con- 
trolling respects. 

It is sufficient for présent purposes to say that the testimony showed 
that the "Southern" car in cjuestion came into defendant's "Coster 
Yards," near Knoxville, with one of its dravvheads (and thus the cou- 
pling apparatus) gone ; that the restoring of this coupler was a '"light 
repair," which should regularly hâve been made in the Coster Yards ; 
that it remained in this condition on the storage tracks of thèse yards 
for 25 days, when it was started for Lenoir City, Tenn. (in a train 
composed entirely of bad-order cars), for repair by a private company 
at that place, in accordance widi defendant's custom to bunch in the 
Coster Yards, for such destination, cars requiring "heavy repairs," 
imtil a train load should accumulate ; that after starting for Lenoir 
City the car came into defendant's "K. & O. Yards," whereupon a car 
inspector ordered it out of the train for repair in those yards, for the 
reason that the light repairs needed should be there made ; that the 
car was placed with several other cars, some loaded and some empty, 
on track No. 5, wdiich was a transfer track connected with a repair 
track, and marked to be taken out for repairs. The testimony further 
showed that while plaintifï and one of his crew were attempting to 
fasten a chain (which had been put on the end of the Southern car) 
to the coupler on the car next to it, and toward the engine (which was 
to the east and connected with from three to eight cars already picked 
up) operated by plaintiff's switching crew, by means of a pin through 
the coupler of the latter car, for the purpose of setting the Southern 
car off the transfer track and on the repair track, plaintiff's hand was 
caught and crushed between the draft timbers of the Southern car 
and the drawhead of the adjoining car, by reason of another switching 
train of about 30 cars coming into collision with the cars on the trans- 
fer track to the west of where plaintifï was vi'orking. The testimony 
tended to show that track Xo. 5 was one of a séries of ten or more 
tracks used for switching and transfer (and to some extent for stor- 
age), including one or more repair tracks; that thèse transfer and 
switching tracks were used indiscriminately for cars, whether com- 
mercially employed or not ; that ail kinds of cars, loaded, empty, and 
bad-order, "heavy repairs and light repairs," were customarily switched 
over this track No. 5 ; and that on track No. 5 at the time the 
Southern car was placed thereon, and at the time the attempt was 
being made to remove it therefrom, were cars then and there com- 
mercially engaged and movements being actively carried on in the 
making up and unmaking of trains and the distribution oî cars com- 
mercially employed. 

Defendant's motion for a directed verdict in its favor, made at the 
close of the testimony, was denied, and this déniai présents the only 
assignment of error relied upon. 
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[1] 1. Despite the fact that at the time of the accident the car was 
without the coupling device required by the Safety Appliance Acts, 
défendant contends that: 

"The only use being made of tlie car was its removal from service for tho 
purpose of repair, and that if the car was put into any other use, It was 
done by [plaintiff] himself In violation of his duty and instructions trom the 
couipany, and therefore he cannot complain of an injury resulting from a vio- 
lation of the statute brought about alone by hiiu as a représentative of the 
conipany." 

In our former opinion we pointed eut, in effect, that while a carrier 
may, without violating the Safety AppHance Acts, move empty cars 
by themselves for the purpose of having them placed in condition to 
comply with those acts, yet, in any movement for the purpose even 
of repairs, after they hâve become so defective, such cars raust, in 
order to escape subjection to the act, be whoUy excluded from com- 
mercial use and from connection with other vehicles commercially 
employed (St. Louis & S. F. R. R. Co. v. Delk. 158 Eed. 931, 86 C. 
C. A. 95, 14 Ann. Cas. 233 ; United States v. Southern Pacific Ry. Co., 
169 Fed. 407, 409, 94 C. C. A. 629; Chicago Junction Ry. Co. v. King, 
169 Fed. 372, 94 C. C. A. 652) ; that one of the prominent objects of 
the fédéral Safety Appliance Acts is the protection of railroad em- 
ployés in making up and unmaking trains and sorting cars in connec- 
tion therewith (Chicago, M. & St. P. Ry. Co. v. Voelker, 129 Fed. 
522, 65 C. C. A. 226, 70 L. R. A. 264; Wabash Railway Co. v. United 
States, 168 Fed. 1, 93 C. C. A. 393 ; St. Louis & S. F. R. R. Co. v. 
Delk, supra); that, although the injury occurred while the car was 
employed in switching and transfer opérations, it would not, uuless 
meanwhile withdrawn from connection with cars commercially em- 
ployed, be relieved from subjection to the act by reason of its own 
withdrawal from commercial use ; but that if the eut of cars to which 
it was being connected contained cars then and there in commercial 
use, or if cars in such commercial use were subject to be directly con- 
nected with the Southern car, or to corne into collision therewith, in 
the natural and regular course of svi'itching opérations, the connec- 
tion contemplated by the statute might exist, notwithstanding the car 
was not actually connected up with any cars at the time in commer- 
cial use. Since our décision the Suprême Court bas decided that the 
Safety Appliance Acts embrace ail locomotives and cars used on any 
railway which is a highway of interstate commerce, and is not con- 
fined exclusively to vehicles engaged in such commerce. Southern 
Railway Co. v. United States, 222 U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. 
72. The distinction recognized in our former opinion between inter- 
state and intrastate commerce thus becomes immaterial. We content 
ourselves with saying that we adhère to the view expressed in our 
former opinion, except as so modified by the décision of the Suprême 
Court referred to, and that the testimony tended to show that plain- 
tiff's injury was occasioned by defendant's wrongful failure to with- 
draw the car from connection with, as well as liability to collision 
from, cars commercially engaged. 

We are not impressed with the argument that it was unnecessary, 
in order to move the car, that it be connected with cars in commercial 
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lise; that plaintiff's directions vvere not to use the car, but to removc 
it f rom use ; and that he cannot complain if he violated his duty by 
pvitting the car into use. In fact, plaintiff testifies that it was neces- 
sary to the movement of the car that it be connected with other cars, 
for the reason that its direct coupling to the engine would resuit in 
breaking the cut-ofï lever thereon. Plaintiff cannot be said to hâve 
assumed the risk, for such assumption is abrogated by the statute. 
Schlemmer v. Buffalo, etc., Ry. Ce, 205 U. S. 1, 11, 27 Sup. Ct. 407, 
51 L. Ed. 681; s. c, 220 U. S. 590, 31 Sup. Ct. 561, 55 L. Ed. 596. 
And in our judgment defendant's liability for violation of the safety 
appliance statutes is not affected by the considération that plaintiff 
was merely under gênerai orders to remove the car from the transfer 
to the repair track, rather than under spécifie instructions from a fore- 
man. The vice of the situation, as indicated by the tendency of the 
testimony, is that he could not perform his duty to défendant in han- 
dling the car without subjecting himself to the danger of collision 
through its wrongful association with the gênerai commercial opéra- 
tion of the yards. We think défendant not entitled to direction of 
verdict on the ground stated. 

[2] 2. Défendant contends that plaintiff is conclusively shown to hâve 
been guilty of négligence in going between the cars without taking 
due précautions for his protection from collision, and that for this 
reason verdict should hâve been directed in its favor. The défense of 
contributory négligence is material hère because the safety appliance 
statutes do not take away contributory négligence as a complète dé- 
fense (Schlemmer v. Buffalo, etc., Ry. Co., supra) ; and the accident 
having occurred before the passage of the second Employer's Lia- 
bility Act (Act April 22, 1908, c. 149, 35 Stat. 65 [U. S. Comp. St. 
Supp. 1911, p. 1322]), the présent case is not affected by the provision 
of that act which makes contributory négligence operate only in ré- 
duction of damages (Winfree v. Northern Pacific Ry. Ce, 227 U. 
S. 296, -301, 33 Sup. Ct. 273, 57 L. Ed. ). 

Plaintiff's négligence is said to consist in this : The engine belong- 
ing to plaintiff's switching crew was working from the east end of the 
yards. In the west end was another switching crew regularly em- 
ployed in switching cars to and from the varions switching and trans- 
fer tracks, including track No. 5. It was this crew which switched 
in the cars causing the collision in question. Before plaintiff went be- 
tween the cars to make the coupling a switchman belonging to his 
crew was stationed on a box car — ^the second car toward the engine 
from the one at which plaintiff was working. The switchman knew 
that plaintiff was working between the cars, and it was his duty to 
watch out for danger in each direction, and to warn plaintiff of the 
approach of any car liable to effect a collision with the cars in plain- 
tiff's vicinity. There was testimony tending to show that this was 
the customary means of protection prevailing in those yards under 
similar circumstances, and with the knowledge and approval of yard 
superintendents. Plaintiff knew that the switching crew was accus- 
tomed to so work in the westerly end of the yards, but did not know 
that it was then working in his vicinity or liable to put any cars onto 
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track No. 5, nor could he hâve so learned from the gronnd without 
sending a man back a considérable distance to the west. He testified 
that he never knew such course to be taken, and that, had he taken it, 
he would hâve lost his job. It appears that the switchman on top of 
the car saw that the switch engine was working at the west end, but 
by reason of the distance and the growing darkness could not be cer- 
tain that switching was being donc onto track No. 5. He testified 
that it seemed to him that he so informed plaintiff, but the latter does 
not admit it. Plaintiff knew that the watchman was on top of the car, 
and for the purpose of discovering, and warning plaintiff of, any dan- 
ger of collision. The jury might well hâve found that plaintiff believed 
the provision made adéquate for his safety, and that the switchman 
on watch could and would ascertain and warn plaintiff of the ap- 
proach of any car liable to cause collision with him. Defendant's con- 
clusion that plaintiff' must hâve known that it was impossible for the 
switchman on watch to aff'ord him protection against a movement of 
the cars by no means results from the testimony. 

We cannot say, as matter of law, that an ordinarily prudent person, 
under the given circumstances, would bave taken other or more ef- 
fective means for his protection than were taken by plaintiff. It re- 
sults that plaintiff's contributory négligence did not appear as matter 
of law, and the court did not err in refusing to direct verdict on thit 
ground. 

The judgment of the District Court is affirmed, with costs. 



C.iROTJNA, C. & O. RY. CO. v. MTTMrOAVER. 

(Circuit Court of AppetUs, Slxtli Circuit. Juue 3, 1913.) 

Xo. 2,317. 

Pleading (§ 129*) — ADMISS70NS BY Failube to Dent. 

Uuder the law of Teunessce, as settled liy décision, tliat tlie défense 
of limitation nm.^t be pleaded, where al'ter the filing of a plea in au ac- 
tion for Personal injury, setting np the statute of Uuiitatiou of one .year, 
pluiutlff amended his déclaration, alleging matter in avoldance of the 
plea, and défendant, although given finie, did not file any plea to the 
amended declarati<in, It waived the défense of limitation, and could not 
raise it by a motion lu arrest of judgment. 

[Ed. Note. — For other cases, see l'ieadiug. Cent. Dig. g§ 270-275 ; Dec 
Dig. § 129.*J 

In Error to the Circuit Court of the United States for the Eastertt 
District of Tennessee; Edward T. Sanford, Judge. 

Action at law by J, W. Mumpower against the Carolina, Clinch- 
field & Ohio Railway Company. Judgment for plaintiff, and défend- 
ant brings error. Affirmed. 

W. H. Robertson, of Johnson City, Tenn., J. B. Cox, of Knoxville, 
Tenu., and Phlegar, Powell, Price & Shelton, of Johnson City, Tenn., 
for plaintiff in error, 

Harr & Burrow, of Johnson City, Tenn., for défendant in error. 

•For other cases see same topic & § nu.vieek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINCjTON, Circuit Judge. This was an action for personal 
injuries. The déclaration contained two connts. The first was based 
upon the Tennessee statute exacting précautions of railway com- 
panies, and the second was the usual common-law count. Three pleas 
were interposed: First, the statute of limitations; second, not guilty; 
third, contributory négligence. Later the plaintiff was permitted to 
amend his déclaration by alleging, among other things, that after the 
occurrence of the accident described in the original déclaration he 
brought a suit at law in a state court of Tennessee against the rail- 
way Company "for the identical wrongs and injuries complained of 
in this case"; that he recovered a verdict in that court, which was 
set aside and a new trial granted ; whereupon "plaintiff took a volun- 
tary nonsuit without said cause ever having been finally terminated 
upon the merits." The company refrained from pleading to the déc- 
laration as thus amended. Trial followed. in which plaintiff recov- 
ered a verdict of $2,000. The company thereupon filed a motion in 
arrest of judgment, because it appears upon the face of the record (1) 
that the action was not commenced for more than a year after the 
alleged injuries were received ; (2) that although a former action 
had been commenced within one year from the time such injuries 
were received, yet at the time of the commencement of this action no 
judgment had been rendered against plaintiiï in the former action, 
nor had any judgment in favor of the plaintiff in that action been ar- 
rested or reversed on appeal ; (3) and that, on the contrary, the 
former action was pending at the time of the institution of this action, 
judgment therein through voluntarv nonsuit having been entered 
after this action was begun. The motion being overruled and judg- 
ment entered on the verdict, the assignments of error admittedly 
présent the single question of whether the motion was rightly denied. 

As indicated by the motion, the company relies solely on certain 
provisions of the statutes of limitation of the state of Tennessee. 
Sections 2769 and 2772 of the Tennessee Code (Shan. 4466 and 4469) 
require an action "for injuries to the person" to be commenced 
"within one year after cause of action accrued." Section 2755 (Shan. 
4446) provides; 

"If the action is conimonœd wltliln the time Ihiilted, but tbe judirment or 
decree is rendered agaiust the plaintiff upon any ground not conchiding his 
riglit of action, or viiere the judgment or deeree is rendered in favor of the 
plaintiff, and is arrestcd, or reversed on apju'ïil. the plaintiiï * » * niay. 
frorn time to time, commence a new action within one year after the reversai 
or arrest." 

It will be helpful hère to notice some of the dates, and also the 
plea of the statute of limitations. In the original déclaration, the in- 
juries are alleged to bave been received in August, 1909, and the déc- 
laration was filed February 24, 1911. The only pleas ever presented 
were filed March 28, 1911, and in the first one it is stated that the 
"cause of action accrued more than one year before the institution 
of this suit." Plainly this plea was addressed to the limitation of 
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one year as fixed by sections 2769 and 2772, before pointed out. The 
amendment to the déclaration was filed May 8, 1911. The purpose 
of this amendment was evidently to take the benefit of, if not to com- 
mence a "new action" under, the saving clauses of section 2755, be- 
fore quoted, and so to avoid the effect of the plea just mentioned, for 
the original action in the court below was begun more than one year 
after the date of the injuries alleged; but whether, in view of the 
form of the amendment, it could in itself be regarded as a new action 
(within the meaning of section 2755) distinct from the original action 
or not (Railroad v. House, 104 Tenn. 110, 56 S. W. 836; Railroad v. 
Cargille, 105 Tenn. 628, 59 S. W. 141), it is clear enough that the 
plea of the statute of limitations (sections 2769, 2772) to the déclara- 
tion could not also be a plea (under section 2755) to the facts con- 
stituting the action as it stood with the amendment. 

Independently of the lack of quaHty and intent to perform both of 
thèse functions, it would hâve been anomalous, when coming to dis- 
pose of the motion in arrest, to treat the plea as having been aimed 
at the amendment. The plea was immaterial at that stage of the case 
(Bailey v. Brooks, 58 Tenn. [11 Heisk.] 2, 6), because the very issue 
tendered by the amendment was whether the facts there alleged op- 
erated to toll the statute of limitations set up in the plea. It was 
not a sufficient answer after verdict, any more than it is now, to say 
that the facts as alleged in the amendment did not bring the suit 
within the saving provisions of section 2755. That answer should 
hâve been made in appropriate form within seasonable time. The 
order granting leave to file the amendment allowed the railway Com- 
pany 15 days from the date of the order "to make défense to the déc- 
laration as amended, but so as not to delay." The necessary effect of 
this was to put the railway company to an élection, eitlier by proper 
pleading. to challenge the sufficiency of the attempted avoidance of 
the statute of limitations, or to waive the question. It was quite as 
open to the company to waive the limitation at that stage of the case 
as it was at any other; and it is not denied, as plainly under well- 
settled rules of practice it could not be, that a failure in some form 
of pleading affirmatively to raise the défense of the statute of limita- 
tions opérâtes to waive it. As was said in Gormley v. Bunyan, 138 
U. S. 623, 635, 11 Sup. Ct. 453, 457 (34 L. Ed. 1086) : 

"ïhe only wiiy in wliieli sncli statutes [of liniitatloiil jire avallnble as a 
■défense is wUen tliey are, at tlie proper time, specially pleadetl." 

The question is thus reducible to this: Whether the motion in ar- 
rest of judgment was an appropriate and timely objection to the suf- 
ficiency of the amendment to avoid the statute of limitations under 
the saving clauses of section 2755. If we are right in what we hâve 
already said, the answer to this question bas been anticipated. If 
the company waived the défense, it would hâve been unjust to per- 
mit it to retract after the plaintiff had been put to the trouble and 
expense of trial. At most, in a case like this, such a défense affects 
the remedy only, not the right. If the défense had been set up within 
the time given by the court, it is possible that a mistake might bave 
been developed in stating the date when the nonsuit was taken in the 
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State court. Furthermore, in spite of the earnest insistence of coun- 
sel to the contrary, we regard this question as settled by the Suprême 
Court of Tennessee in Allen v. Word, 6 Humph. (Tenn.) 284. One 
error there assigned was that the cause of action stated in the déc- 
laration was alleged to hâve accrued more than three years before the 
suit was begun. Judge Turley, speaking for the court, said: 

"This is no good cause for an arrest of judgment. The statute of limi- 
tations in a suit at law must be pleaded, and this whether the cause of ac- 
tion as stated appears to be barred or not, because the plaintifE may repl,y 
and prove a subséquent promise to pay the debt. The statute of limitations 
was pleaded and found agalnst the défendant, and it would be a strange 
anomaly to permit hlm to take advantage of it by motion in arrest of judg- 
ment." 

We are unable to perceive why that décision is overruled by the 
décision in Thompson v. C, N. O. & T. P. Ry., 109 Tenn. 268, 270, 
70 S. W. 612, 613, in which it was held that the défense of the stat- 
ute of limitations could be made in an action at law by demurrer, 
"when the cause of action appears from the déclaration to be barred 
by the statute." The theory of inconsistency between thèse décisions, 
as we understand it, is that the former contemplâtes a plea which 
may be avoided by a reply, while the latter allows a demurrer, which, 
of course, could not be so avoided; but surely the effect of the de- 
murrer could be readily avoided by an amendment of the déclaration. 
The learned judge announcing the former décision would seem to 
hâve been stating an instance, rather than a rule. The point to the 
instance stated was that the plaintiff was entitled to timely notice of 
the defendant's purpose to rely on such a défense, so that it might 
be met in some form or other if the facts should admit of it. Indeed, 
it appears to be a settled rule in Tennessee that the défense of a 
statute of limitations operating only on the remedy, must in some 
appropriate form be specially set up in order to be available (Carter 
v. Wolfe, 1 Heisk. [Tenn.] 694, 701; Bomar v. Hagler, 7 Lea 
[Tenn.] 85, 89; Maury v. Lewis, 10 Yerg. [Tenn.] 115, 119; Ger- 
man Bank v. Haller, 103 Tenn. 73, 78, 52 S. W. 288) ; and we see 
nothing to the contrary in the Thompson Case. It may be added that 
since the rule in Tennessee is founded on the possible existence of 
évidence that would avoid the statute, the theory upon which the mo- 
tion in arrest of judgment proceeds renders the motion inappropriate 
to raise a défense of that character. Van Stone v. Stillwell & Bierce 
Mfg. Ce, 142 U. S. 128, 135, 12 Sup. Ct. 181, 35 L. Ed. 961. The 
excellent opinion of Judge Sanford in the court below dispenses with 
the need of further discussion. 

The judgment below is affirmed, with costs. 
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BOSTON & M. R. V. BENSOK 

(Circuit Court o£ Appeals, First Circuit. Juue 11, 1913.) 

No. 1,012. 

1. Tbial (§ 233*) — Instructio.xs — Ukitsai. or liKQrESTs — Distinct Issues. 

Sweeuey v. IrviiiK, 228 U. S. 233. 33 Suj). Ct. 41(5, 57 Xj. Efl. , ap- 

plied with référence to requests for iiiptructioiis to juries, eaeh of wliich 
covers two distinct matters, one of wliicli mislit 1)0 of ctfect amî the other 
of no effect. 

lEd. Note. — For ottier cases, see Trial, Cent. Dij;. §§ 527-530; Dec. 
Dig. § 233.*] 

2. Mastkr asd Servant (§ 287*) — Action eor Death of Servant — Questions 

roR Jury. 

In an action under Eniployer's Lialiility Act April 22, 1008. c. 140, 35 
Stat. 05 (U. S. Comp. St. Supp. 1011, p. 1322), for tlie death of a railroad 
employé, wlio was Ivîlled wliile inspecting cars under tlie orders of a 
feîlow servant, wluise duty it was to instruct liiui in tlie worlv and its 
dangers, évidence hehl sufficient to warrant tlie snbnilssion to the jury 
of the question whether the accident was due to the négligence of sucli 
coeiuployé. 

(Ed. Note. — For other ca.ses, see Slaster and Servant, Cent. Dig. §§ 
1034, 1045, 1051, 1052, 1054-1067; Dec. Dig. § 287.*] 

In ]irror to the District Court of the United States for the Dis- 
trict of New Hampshire; Edgar Aldrich, Judge. 

Action at law by Mary J. Benson, administratrix, against the Bos- 
ton & Maine Railroad. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

Frank J. Sulloway, of Concord, N. H. (Streeter, Demond, Wood- 
woxth & Sulloway, of Concord, N. H., on the brief), for plaintiff in 
error. 

Henry F. HoUis, of Concord, N. H. (Hollis & Murchie, of Con- 
cord, N. H., on the brief), for défendant in error. 

Before PUTNAM and DODG?:, Circuit Judges, and BROWN, 
District Judge. 

PUTNAM, Circuit Judge. This is a suit for damages under the 
Employer's Liability Statutes of the United States, with a verdict 
and judgment for the plaintiff, followed by this writ of error by the 
défendant. It is convenient in this opinion to call the plaintiff below 
still the plaintiff, and the same as to the défendant below. The allé- 
gations of the déclaration to which we need refer are as follows : 

"That said plaintiff's intestate, said Henry D. Sumner, deceased, was then 
and there In the eniploy of said défendant corporation as a car inspecter at 
said Windsor, and was employed by said défendant in said ciipacity in suchi 
Interstate commerce ; that said défendant was then aud tliere operating be- 
tween said Windsor and said Claremont Junction a certain freight train, and 
said train was then and there engaged in carrying iuterstate commerce ; that 
said défendant was then and there employing as a car inspector at said Wind- 
sor a certain nian iiamed Charles Coleman, whose duty it was to lustruct said 
deceased how properly to do hls work, and to warn said deceased of the dan- 
gers incident to such work ; that said défendant was then and there em- 

•For otliar cases see aame topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ployiug a certain train crew on said train at said Windsor, wliose duty it 
was to liandle said train in a reasonable and careful niamier, and witli due 
regard to the safety of said car inspectors ; tliat said deceased was tlien and 
tliere eniployed as a car inspector as aforesaid on tlie defendant's said rail- 
road at said Windsor, and while so employed and in tlie exercise of due care 
lie was bruised and iujured by reason of . a f ail f rom the top of one of tlie 
cars of said train, said fall beiug caused (1) by tlie failure of said Colenian to 
properly iustruct said deceased liow properly to do hls work ; (2) by tlie 
failure of said Colenian to warn said deceased of the dangers of such work ; 
and (3) by the failure of said train crew to handle said train in a reasonable 
and careful manner, and with due regard to the safety of said car inspectors, 
by reason of whicli négligence on the part of said défendant, its officers, 
agents, and employés said deceased recelved injuries as aforesaid, froiii which 
he died on the 20th day of May, 1910." 

There was a certain diffuseness in the discussions before us and 
in the briefs ; but under the rules the case cornes down to the assign- 
nient of alleged errors, as follows : 

"(1) The District Court erred in refusing to grant the defendant's request 
for instructions in respect to tlie négligence of Car Inspector Colenian, and 
in subuiittiug the question of his négligence to the ,1ury ; the defendant's re- 
<iuest in this respect lieiug as follows: 

" '1, ïhe spécifie négligence alleged by the plaintifC is as follows : 

" '(1) An alleged order by Car Inspector Colenian to the plaintiff's intes- 
tate to get on the train, and 

" '(2) ïhe alleged failure of Brakcman Clough to warn the plaintiff's in- 
testate at the tinie lie ma de the eut. 

■' 'You are instructed that there is no évidence in thls case to warrant a 
finding that Colenian ordered Henry D. Sumner to go on top of the cars, or 
that anythlng which was said by Colenian to Sumner was négligence on the 
part of Coleman, and, further, there is no évidence that anything said by 
Coleman to Sumner was a légal cause of the accident, and you will therefore 
exclude from your considération the eonduct of Inspector Coleman.' 

"(2) ïhe District Court erred in refusing to charge the jury as requested 
by tlie défendant in respect to the assumption of risk by the plaintiff's in- 
testate, which request was as follows : 

" 'The plaintifC is bound to prove that the danger resulting in his injury, if 
you flnd there was such a danger, was not known to tue deceased, and in 
the exercise of ordinary care would not hâve corne to his knowledge. If you 
helieve that the risk of injury from the séparation of the train in the man- 
ner proved in this case was an ordinary risk of Mr. Sumner's employment, 
and was known, or should hâve been known, and appreciated by him, you 
are instructed that Mr. Sumner assumed the risk of injury from this cause, 
and you will return a verdict for the défendant.' 

"(3) ïhe District Court erred in admitting in évidence against the defend- 
ant's exception the following rule : 

" 'Car Inspectors. 
" '941. They must see that freight cars are in good runnlng order and fully 
supplied with ail requisites, and that the running gear, brake appliances, and 
draw rigging are in good condition and work properly ; that the cars are 
not loaded beyond their safe capacity ; that the load is properly distributed 
and does not exceed the authorized height and width ; and must not permit 
a car to be taken ont by a train unless they know positively that it is in good 
condition for service. Should a car need repairs whicli will occupy much 
finie, it must be promptly carded for set-out, and conductor, agent, or yard- 
master notitied.' " 

It is true that thèse extracts are preceded by phraseology of a 
generic character, which, very likely, the parties had in view in their 
discursive arguments before us; but this gênerai phraseology is lim- 
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ited by the closing words, "the defendant's request in thîs respect 
being as follows." 

We will refer first to 3, relating to the introduction of the rule 
about car inspectors. We are wholly unable to perceive how the 
introduction of this rule was in any way prejudicial to the défendant 
or advantageous to the plaintifï; and the record is absoluteîy silent 
on this point, no reason for the exception being given. Ail that ap- 
pears about its introduction is at the close of the defendant's bill of 
exceptions, where it is merely said that this rule "was introduced in 
évidence against the defendant's exceptions." Inasmuch as this as- 
signs no reason on which to base the exceptions, and fails to explain 
why the 'évidence was ofïered, clearly the exception is not valid ; but 
we will, nevertheless, add that we are unable to see either préjudice 
or advantage, as we bave stated. Therefore this portion of the as- 
signment of errors fails to be of any effect. 

[ 1 ] Turning next to what is covered by paragraph 2 : This request 
contained two distinct matters, one of which might be of efïect and 
the other of no efïect. The latest expression of the inefficiency of 
this double form of request is found in Sweeney v. Erving, 228 U. 

S, 233, 33 Sup. Ct. 416, 57 L. Ed. , decided by the Suprême Court 

on April 7, 1913. The last part relates to the ordinary risks of the 
employaient; but the real basis of the action was the négligence of 
the coservant of the intestate, which is not an ordinary risk which 
can be in any way covered by the rule as to assumption of risk, un- 
less possibly where there is évidence that the coservants are usually 
négligent in a certain specified way, with which fact the party in- 
jured was acquainted, and the record absoluteîy fails to ofifer any 
proofs of this character. 

The first part of the requested instruction fails for substantially 
the same reason. Evidently in its last part the défendant had in view 
the hazards of inspectors connected with the usual method of mak- 
ing up trains at railroad terminais; but as to either aspect of the re- 
quest the fact we bave stated still remains, that the négligence was 
not in the method of making up ti-ains, but in the négligence of a co- 
servant, which, so far as the case is concerned, may îiave been purely 
incidental and exceptionai. In this connection it is to be observed 
that the court did in its charge touch upon the assumption of risk. 
and suggested that an employé might assume the risks incident to 
the prudent management of the railroad and its trains, and continued 
that thè employé does not assume the risk of the mismanagement of 
coservants. The court does not seem to bave been requested to fol- 
low eut thèse suggestions as applicable to this case ; but, if it had 
been, the resuit would bave been as we hâve said. There was no 
évidence justifying a verdict that the intestate had assumed the risk 
of mismanagement by coservants, or knew anything in référence to 
so incidental and exceptionai a thing, under the peculiar circum- 
stances. 

[2] With référence to the first alleged error assigned, a référence 
is made to Brakeman Clough ; but it is only a référence, and not 
followed eut. Therefore the whole turns on the so-called alleged 
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order by Coleman ; and the request was made that the jury be in- 
structed that there was no évidence warranting the jury to find that 
Coleman gave an order to the intestate, as claimed by the plaintiff, 
and no évidence that anything said by Coleman was a légal cause of 
the accident. On the other hand, whatever might be our impres- 
sions about the effect of the évidence, there is sufficient in the record 
to 80 far sustain the verdict of the jury upon that point that we can- 
not disturb it. Coleman was called by the plaintifif and questioned 
about the custom as to climbing upon the cars, as the intestate did 
in this case; and he stated that there were circumstances under 
which the car inspectors were required to go up on the cars in con- 
nection with the brakes, that he could not say whether the intestate 
had ever done this, and that there was no other occasion for the in- 
spectors climbing the cars except for their own convenience. He 
admits that the intestate was so far inexperienced that he did not 
permit him to go alone to attend to a minor matter ordinariiy at- 
tended to by a single inspecter, but went to show him how to do it; 
also, that the intestate was under his (Coleman's) orders, as he un- 
derstood it. He also admits that he and the intestate started back 
towards the rear end of the train as the train was backing up, and 
that he (Coleman) jumped on the north end of a car, and told the 
intestate there was a good chance to ride on the other end, although 
he said he did not get on that particular end, but waited a car or 
two, and then went up on top. He also admits that he saw him on 
the top of the car before he fell, although he did not notice what 
précise position he took on the top of the car; that he did not call to 
him or give him any orders with référence to holding his position on 
the top of the car ; and that he heard no one give him any orders ; and 
that he did not know that the intestate knew what were the signais for 
stopping and cutting ofif a car, which stopping and cutting off were 
probably the cause of his falling and subséquent death. Under the 
circumstances, while the expression used by Coleman might be held to 
be of a doubtful character with référence to his having "a good chance 
to ride on the other end of the car," yet, taking the whole together, in- 
cluding the fact that Coleman saw him on top of the car and gave 
him no warning, it cannot be said that the jury was wrong in finding 
that Coleman ordered the intestate on top of the car, or, at least, that 
the intestate fairly understood him as so ordering him, if it so found. 
Bearing in mind the relations between Coleman and the intestate, and 
the rapidity with which work is frequently done at railroad terminais, 
and the apparent acquiescence of Coleman in the fact that the intestate 
did go on top of the car, no court would be justified in revising the 
finding of a jury on this proposition. 

Consequently we are unable to détermine that any of the alleged er- 
rors assigned by the défendant were in fact errors, and the proceedings 
of the District Court must be affirmed. 

The judgment of the District Court is affirmed, with interest, and 
the costs of appeal. 
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nOERSGEN V. SODTHWESTERN PORTLAND CEMENT CO. 

(Circuit Court of Apijeals, Fiftli Circuit. Juiie 2, 1913.) 

No. 2,274. 

1. Master and Servant (§ 159*) — Mastkr's Liabiuty for In.tuiîv to Serv- 

ait— Fellow Servants — ^"Vice Principai,." 

The gênerai ruie that the master cannot be lield aiiswerable in dam- 
ages for an Injury caused to one servant liy tlie négligence of another la 
subject in the fédéral courts to certain well deflned exceptions, auiong 
vvhlch are (1) that, when the one chargeable with the négligence has 
such gênerai control and occupies sucli a relation to tlie business in con- 
nection with which the injury occurred that he takes the place of the 
master, he is held to be a vice principal — the représentative of the mas- 
ter — and not a fellow servant, and when the business of the master la 
so large and diversifled that it naturally divides itself, or is divided, into 
departments of service, the individnals placed by the master In charge 
of the separate departments and given entlre control therein are prop- 
erly to be eousidered vice principals with respect to employés under them ; 
(2) when a servant is dischargiug some positive diity of the master to 
employés, vi'Mch he cannot so delegate to nnother as to escajîe liability 
for its négligent performance or omission, (he mustcr's llabiilty will ex- 
ist, regardless of wbether the négligent person was or was not a vice 
principal. 

|Ed. Note. — For other cases, see Master and Servant. Cent. Dig. §§ 318- 
325 ; Dec. Dig. § 159.* 

For other définitions, see Words and Phrases, vol. 8, pp. TSlr^-TSlO.] 

2. Master and Servant (§ 287*) — Action for Injury to Servant — -Ques- 

tions FOR .ItiRY — Feli.ow Servants. 

Défendant was a corporation engaged in niiikiiig cernent, having two 
departments in its plant, one of buildings and one of niacliinery, under 
control of a (lifl'(>rent person. each ot wUoni hiid U\ï\ {-liiirge of liis depart- 
ment with authority to liire and discharge meu. l'iaintiff, who was em- 
ployed in tlie machinery departnient, was direited by the superintendent 
to take down a scafl'old v^hich had been bnilt in erecting machinery. 
Cleats by which the scaffold was secured luid been i-enioved, niaking it 
unsafe to go upou it, which fact was known vo the superintendent, but 
was not kno>^n to plaintift'. He was not tohl of it, but went upou the 
scaffold, which fell, and he was injured. Uchl. thnt whether the su])er- 
Intendent was a vice principal for whose négligence défendant was re- 
sponsible, or whether in failing to warn plaintifC of the danger, he 
omitted a positive duty of défendant, were properly questions for the 
jury. 

lEd. Note. — For other cases, see Master and Servant, Cent. Dig. i| 
1034, 1045, 1051, 1052, 1054-10C7 ; Dec. Dig. § 287.*] 

In Error to the Circuit Cotirt of the United States for the Western 
District of Texas ; Thomas S. Maxey, Judge. 

Action at law by Bernhard Hoersgen against the Southwestern Port- 
land Cernent Company. Judgment for défendant, and plaintiff brings 
error. Reversed. 

Action for damages for personal injuries brought by Bernhard 
Hoersgen, an ahen, against the Southwestern Portland Cernent Com- 
pany, a corporation. 

The défense was that the injury was caused by the neghgence of a 
fellow servant of the plaintiff. The Circuit Court, after évidence for 

*For otlier cases eee same totnu &. ^ aviianB. in Dec. k Am. Digs. 1907 to date, & Kep'r Indexer 
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the plaintiff had been received, directed a verdict for the défendant, 
on the ground that the plaintifif was injured through the négligence of 
a fellow servant. The plaintiff in this court assigns that the Circuit 
Court erred in directing the verdict. 

S. Engelking, of San Antonio, Tex., and C. P. Johnson, of Lake 
Village, Ind., for plaintiff in error. 

Richard F. Burges, of El Paso, Tex. (A. R. Burges, of El Paso, 
Tex., on the brief), for défendant in error. 

Before PARDEE and SHEEBY, Circuit Judges, and POSTER, 
District Judge. 

SHELBY, Circuit Judge. [1] It is a gênerai rule that the master 
cannot be made answerable in damages for an injury caused to one 
servant by the négligence of another, both being engaged in the same 
common employment. But it is conceded, even by the courts that most 
rigorously enforce this rule, that there are exceptions to it, and that 
it is not absolutely and invariably controlling in ail cases in which a 
master is sued for injuries caused by the négligence of another per- 
son in the employment of the master. The décisions in the state courts 
of last resort relating to the rule and the exceptions to it are conflicting 
to a degree without a parallel in any department of jurisprudence. In 
many jurisdictions there are exceptions to the rule based on the fact 
that the négligent servant was of a higher grade than the injured serv- 
ant, and there are also exceptions based upon the nature of the injuri- 
ons act as being one which was incidental to the discharge of functions 
which the master was absolutely bound to perform with reasonable 
care, whether he undertakes to perform them personally or députes 
them to another servant. 

A qualification of the gênerai rule which is relevant hère has been 
recognized by authorities which are controlling in this court. It is, in 
brief, that, when the one guilty of the négligence has such gênerai con- 
trol and occupies such a relation to the business in connection with 
which the injury occurred that he takes the place of the master, he is 
held to be a vice principal— the représentative of the master — and not 
a fellow servant. And the principle of this qualification of the gênerai 
rule is carried further. When the business of the master is so large 
and diversified that it naturally divides itself , or is divided, into depart- 
ments of service, the individuals placed by the master in charge of 
the separate departments or branches of service and given entire con- 
trol therein are properly to be considered with respect to employés 
under them, vice principals — représentatives of the master. Northern 
Pacific Ry. Co. v. Dixon, 194 U. S. 338, 344, 24 Sup. Ct. 683, 48 L. 
Ed. lœô; Baltimore & Ohio Railroad v. Baugh. 149 U. S. 368, 383, 
13 Sup. Ct. 914, 37 p. Ed. 772; Northern Pacific Railroad v. Peterson, 
162 U. S. 346, 16 Sup. Ct. 843, 40 L. Ed. 994. See, also, Alaska Unit- 
ed Gold Min. Co. v. Muset, 114 Fed. 66, 52 C. C. A. 14; and Klauder- 
Weldon Dyeing Mach. Co. v. Gagnon, 183 Fed. 962, 106 C. C. A. 302. 

When a servant is discharging some positive duty of the master — 
that is, some duty which he cannot so delegate to another as to escape 
liability for its négligent performance or omission— his liability will 
205 F.— 56 
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exist, regardless of whether the négligent person was or was not a vice 
principal. There are many such duties, and, among them, is the duty 
of informing a servant of spécial or extraordinary risks connected with 
his service. In such cases, whether the servant to whom such duty is 
delegated is higher or lower in the scale of employment is a matter 
of no importance. The duty is that of the master, and he is respon- 
sible to the servant for its due performance. Mercantile Trust Co. 
V. Pittsburgh & W. Ry. Co., 115 Fed. 475, 53 C. C. A. 207; Peters v. 
George, 154 Fed. 634, 83 C. G. A. 408; Louisville & N. R. Go. v. Mil- 
ler, 104 Fed. 124, 43 G. G. A. 436. 

[2] If there was any évidence, which, if believed by the jury, would 
bave brought the case within an exception to the gênerai rule stated 
and would hâve authorized a verdict for the plaintiiï, the verdict for 
the défendant should not hâve been directed. 

The plaintiff was hired to work for the Southwestern Portland Ge- 
ment Gompany in its plant at El Paso, Tex. The plant was divided in- 
to two departments, one of buildings and one of machinery. The es- 
timated value of the former was $250,000, and of the latter $750,000. 
The building department was under the control of Mr. Classen. The 
machinery department was under the control of Mr. Billings, the mas- 
ter mechanic. The plaintifï was directed to work, and did work, under 
Mr. Billings in the machinery department. He was subject to Mr. Bill- 
ings' orders. Billings had under his control from 4 to 45 laborers. 
The plaintifï was employed to erect machinery under Billings' orders. 
Billings had authority to discharge ail employés in his department, in- 
cluding the plaintiff. There was évidence tending to show that there 
was no ofhcer in charge of the machinery department except Billings, 
and that he had entire control of it. Connected with the machinery de- 
partment was a large scaffold twenty feet high, so constructed that 
machinery weighing 25,000 pounds could be unloaded on it. It be- 
came necessary to dismantle and take down the scaffold. Gleats that 
made it secure were removed, which put it in a condition that made it 
dangerous for one to ascend the scaffold on a ladder. This condition 
was unknown to the plaintiff, but was known to Billings. Billings, 
knowing the dangerous condition and knowing that the plaintiff was 
in ignorance of it, ordered the plaintiff to complète the work of taking 
the scaffold down. He gave the order without informing the plain- 
tiff of the danger. The cleats and their fastenings were so situated 
that the fact that they had been removed could not hâve been discov- 
ered by the plaintiff. Obeying the order, the plaintiff ascended a ladder 
to get on the scaffold, when, because of the absence of the cleats, the 
scaft'old fell, carrying the plaintiff down with it, crushing his feet and 
causing him permanent injuries. Billings was conscious that it was his 
duty to warn the plaintiff of the danger, but negligently f ailed to do so 
in time to prevent the injury. He called to him just as the scaffold 
was beginning to fall. 

It is the contention of the plaintiff hère that Billings was the rep- 
résentative of the défendant, and that the latter is liable for his nég- 
ligence in giving an order that sent the plaintiff needlessly into a dan- 
gerous position; and, also, that it was a positive duty of the master to 
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wam the plaintiff of the hidden danger, and that the masfer is there- 
fore liable for the négligence of Billings in failing to warn the plain- 
tiff. 

At the conclusion of the évidence for the plaintiff, the verdict was, 
on motion, directed for the défendant. It does not seem advisable to 
comment further on the évidence than is necessary to décide whether 
or not such direction was justified. 

We are of the opinion that the évidence, the tendency of which we 
hâve indicated, was such that the jury would hâve been authorized to 
find that Billings was the vice principal and the représentative of the 
défendant in regard to the act of ordering the plaintiff to dismantle 
and take down the scaffold, and in failing to warn him of the spécial 
danger of the work arising f rom the removal of the cleats. 

The judgment, therefore, must be reversed, and the cause remanded 
for a new trial. 
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(Circuit Court of Appeals, Eighth Circuit June 18, 1913.) 

Nos. 3,924, 3,925, 3,92a 

(Syllabut 6jr the Court.) 

L CsiMTNAt I;AW (| 1106») — APPEAL — WkiÏ OF EbROB. 

Where uuder rules 9 o( Suprême Court (32 Sup. Ct. rli) and 14 of thls 
court (188 Fed. x, 109 C. C. A. x) the transcript or retum to the writ of 
error Is filed in thls court after the return day named in the writ, but 
before the expiration of the next term after the writ issues, the writ 
is in force unless before the fillng of the transcript or retum the défend- 
ant in error moves to dismlss the case. 

[Ed. Note. — For other cases, see Crlminal Law, Cent Dig. §§ 2890-2892 ; 
Dec. Dig. i 1106.*] 

2. Cbiminal Law (| 1106*) — Appeal — Right to Second Wbit. 

But, if the transcript or retum is not filed during the next term after 
the writ is allowed, the writ expires, and the plalntifC in error may hâve 
a second writ within the time limited for an appeal. 

[Ed. Note. — For other cases, see Crlminal Law, Cent Dig. i\ 2890- 
2892; Dec. Dig. § 1106.»] 

3. Obiminai, Law (8 1014") — Appeai^ — Wbit ot Ebbob — Pbacticb. 

Where two writs hâve been Issued wlthln the time Ilmlted for an ap- 
peal, the appellate court may retaln them both untll the final décision of 
the case, and may transfer the files and records in one to the other for 
the purpose of the hearing and décision. 

[Ed. Note. — For other cases, see Crlminal Law, Cent Dig. § 2571 ; Dec. 
Dig. § 1014.*] 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

John Cîould and others were convicted of crime, and bring error, 
and the United States moves to dismiss a second set of writs of error, 
and to set aside a second set of orders. Denied. 

Ter otbsr caisM aM um» topic k % NOiu*» In D«c. & Am. Dlgs. 1907 to date, ft Bep'r Indexas 
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George E. Tralles, of Denver, Colo. (Joël F. Vaile, Henry McAl- 
lister, Jr., and William N. Vaile, ail of Denver, Colo., on the brief), 
for plaintiffs in error. 

Fred A. Maynard, Spécial Asst. Atty. Gen. (Harry E. Kelly, U. S. 
Atty., of Denver, Colo., on the brief), for the United States. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

SANBORN, Circuit Judge. Two sets of writs of error and two 
sets of orders by the judge below that the writs should supersede the 
judgments in thèse cases appear in the record before us and the United 
States makes a motion to dismiss the second writ of error and to set 
aside the second set of orders. 

On October 17, 1912, each of the défendants belowr, who were tried 
together, was adjudged to be imprisoned in the penitentiary 15 months 
and to pay a fine of $200. On the same day each défendant sued out 
a writ of error, gave security, and obtained a supersedeas of the judg- 
ment. Thèse writs of error were returnable during the December, 1912, 
term of this court, which ended on May 3, 1913. On the latter day a 
transcript and a return to each of thèse writs was filed in this court. 
When thèse writs were issued, the bill of exceptions had not been 
prepared, and the assignments of error filed with the writs did not 
specify the alleged errors during the trial. On January 19, 1913, the 
bill of exceptions was filed in the court below, and thereupon each of 
the défendants filed another assignnient of errors which speciiîed the 
alleged errors at the trial, sued out a second writ of error, gave se- 
curity, obtained an order that bis second writ should operate as a 
supersedeas, and caused a retUrn to his second writ, including a tran- 
script of the record in which was embodied the bill of exceptions, to 
be filed in this court. 

[1] Counsel for the government argue that this court is without ju- 
risdiction of thèse cases because the défendants voluntarily abated the 
first writs by failing to file their transcripts and returns at or before 
the return day named in the writs, and that the second writs are void 
because the iirst writs were not dismissed or abated by an order of 
the court or motions by the plaintiffs in error before the second writs 
were issued. Rule 8 of the Suprême Court (32 Sup. Ct. vi) requires 
ail writs of error and citations to be made returnable not exceeding 
30 days f rom the day of signing the citation "whether the return day 
fall in vacation or in term time." Rule 14 of this court (188 Fed. x, 
109 C. C. .A. x) requires ail writs of error and citations to be return- 
able not exceeding 60 days from the day of signing the citation 
"whether the return day fall in vacation or in term time." Rule 9 
of the Suprême Court (32 Sup, Ct. vii) and Rule 16 (188 Fed. xi, 
109 C. C. A. xi) of this court make it the duty of the plaintif? in error 
to docket his case and file the record with the clerk of the appellate 
court by or before the return day, and provide that, if he fail to do 
so, the défendant in error may hâve the case docketed and dismissed 
on a certificate of the clerk of the court below that the writ was sued 
out at the time it was tested. Where under thèse rules the transcript 



GOULD V. UNITED STATES 885 

or return is filed in the appellate court after the return day named 
in the writ, but before the expiration of the next term after the writ 
issued, the writ is in force unless befere the fîHng of the transcript 
or return the défendant in error has moved to dismiss the case. "It 
has ahvays been held," says the Suprême Court, "that, if the case is 
not so docketed and dismissed by the appellee, the appellant is in time 
if the record be filed during the return term." Evans v. Bank, 134 
U. S. 330, 331, 10 Sup. Ct. 493, 494 (33 L. Ed. 917) ; Chow Loy v. 
United States, 112 Fed. 354, 357, 50 C. C. A. 279; Green v. Elbert, 
137 U. S. 615, 621, 11 Sup. Ct. 188, 34 L. Ed. 792; Southern Fine 
Co. V. Ward, 208 U. S. 126, 137, 28 Sup. Ct. 239, 52 L. Ed. 420. 

[2] But, if the record is not filed during the return term, the writ 
expires, and the plaintifï in error may hâve a second writ within the 
time limited for an appeal. Evans v. Bank, 134 U. S. 330, 331, 10 
Sup. Ct. 493, 33 L. Ed. 917; Edmonson v. Bloomshire, 7 Wall. 306. 
.309, 19 L. Ed. 91 : Aspen Mining Co. v. Billings, 150 U. S. 35, 14 Sup. 
Ct. 4, 37 L. Ed. 986; Smail v. Northern Pacific R. R. Co., 134 U. S. 
514, 515, 10 Sup. Ct. 614, 33 L. Ed. 1006; Pender v. Brown, 120 Fed. 
496, 56 C. C. A. 646. The défendant in error made no motion to 
docket and dismiss the cases presented by the first writs of error be- 
fore the transcript and return to them was filed on the last day of the 
next term of this court after their allowance. If, therefore, the first 
set of writs did not become inefifective by voluntary abandonment, they 
are still in force, and this court by virtue of them has jurisdiction of 
the cases. If, on the other hand, they became inefïective by such 
abandonment, the second set of writs was lawfully issued, and this 
court has jurisdiction under the latter writs. As this court has juris- 
diction of the cases, the only question remaining under the motion to 
dismiss the writs is one of procédure, of method of hearing in this 
court. 

[3] The allowance of a writ of error is the commencement of a 
new suit in the appellate court. Its allowance by the district judge is 
the act of the appellate court which he is empowered to do for it by 
act of Congress. When the défendants in error below sued out their 
first writs of error in October, 1912, the first term of this court at 
which their cases could be heard would commence in September, 1913. 
They were not required by the rules of this court to file their briefs 
before July 20, 1913. They had the right to prépare for and to hâve 
a review by this court of every ruling of the court below which they 
believed to be erroneous, and they had six months in which to sue out 
their writs of error. They sued out their first writs immediately, but 
did not specify in their assignments of errors the alleged errors dur- 
ing the trial because the bill of exceptions had not then been settled. 
That bill was prepared, settled, and filed, the errors during the trial 
were assigned, and the second writs of error were sued out within six 
months after the entry of the judgment and more than five months 
before the briefs of the plaintifïs in error will be due. The proceed- 
ings of the plaintififs in error, therefore, hâve not delayed the progress 
of these'cases, hâve not taken the défendant in error by surprise, hâve 
not failed to give it ample notice of the rulings which the plaintifïs 
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in error seek to review, nor hâve they, to our minds, exhibited any bad 
faith or mischievous purpose. This court lias plenary power to permit 
amendments to assignments of errors, to permit the records bef ore it 
in one case to be used and considered upon a hearing as the records in 
another case, and generally to direct the proceedings hère so that ail 
parties may hâve a full and fair reconsideration of the ruHngs in the 
court below of which they complâin. Moreover, this court had the un- 
doubted right to dismiss the first writs of error and to issue the next 
instant the second writs of error, and no sound reason occurs to us 
why it might not in the interest of justice and to make sure that the 
plaintiflfs in error had a full opportunity to présent their entire case, 
first issue within the six months limited for an appeal the second writs 
and subsequently dismiss the first writs, or permit them to stand until 
after the argument and décision on the merits of the questions pre- 
sented. In Singer Sewing Machine Co. v. Benedict, the opinion on the 
merits in which is reported in 179 Fed. at page 628, 103 C. C. A. 186. 
an appeal was taken on September 22, 1909, the transcript was filed on 
September 23, 1909, and the case was argued and submitted to this 
court on January 18, 1910. On the same day a second appeal was al- 
lowed by the court below. Thereaf ter, on January 27, 1910, this court 
dismissed the first writ and ordered that the transcript of the record, 
the printed copies thereof, the briefs of counsel, and ail proceedings 
under the first writ, including the costs, should be transf erred to and he 
deemed and taken to be the proceedings under the second appeal, and 
it subsequently considered and decided the case on the record so made. 
The United States Circuit Courts of Appeals were established to pro- 
vide, not to prevent, reviews of challenged rulings of the courts below. 
While thé parties in thèse cases seem to hâve treated the first writs as 
though they were abandoned at the time that the second writs were 
issued, they were not dismissed by order of court, nor was any motion 
to dismiss them made by either party and before they expired by limi- 
tation the transcript and return to each of them was filed. In this 
State of the case the records in thèse cases fail to convince that the first 
writs hâve ever become ineflfective. And to the end that there may be 
a full and fair review of ail the challenged rulings of the court below 
let an order be made that the motion to dismiss the second writs is 
denied, that the assignments of error, the transcript of the record, and 
ail proceedings heretofore takeh under said writs be henceforth taken 
and deemed a part of the assignment of errors, the transcript of the 
record and the proceedings under the first writs and that thèse cases 
shall be heard upon ail the assignments of errors and upon the tran- 
scripts of the records including the bill of exceptions returned under 
both sets of writs. 

The argument in support of the motion to set aside the superseding 
orders made in January, 1913, when the second writs were issued, is 
that a supersedeas may not be allowed upon the issue of a second writ 
of error, and that it rnay not be allowed more than sixty days after 
the entry of the judgment. The authorities on the latter proposition 
do not seem to be uniform. Section 1007 Rev. St. (U. S. Comp. vSt. 
1901, p. 714); Rule 36 Suprême Court (32 Sup. Ct. xiii); Rule 35 
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of thîs court (189 Fed. xxii, 109 C. C. A. xxii); In re Claasen, 140 
U. S. 200, 11 Sup. Ct. 735, 35 L. Ed. 409; Hudson v. Parker, 156 U. 
,S. 277, 287, 15 Sup. Ct. 450, 39 L. Ed. 424; McKnight v. United 
States, 113 Fed. 451, 452, 51 C. C. A. 285; Hardestv v. United States, 
184 Fed. 269, 274, 106 C. C. A. 411 ; In re McKenzie, 180 U. S. 536, 
549, 550, 21 Sup. Ct. 468, 45 L. Ed. 657; Kitchen v. Randolph, 93 
U. S. 86. 23 L. Ed. 810; Eogan v. Goodwin, 101 Fed. 654, 41 C. C. A. 
573 ; Title Guaranty Co. v. General Electric Co., 222 U. S. 401, 32 Sup. 
•Ct. 168, 56 L. Ed. 248. Perhaps the discordance may be explained by 
the différence between the practice in criminal cases and the practice 
in civil cases. As, however, the first writs are still in force and there 
can be no doubt that the superseding orders made in October, 1912, 
were valid, the motion présents only moot questions. 

It is accordingly denied, and the considération and décision of those 
•questions are reserved until they become material. 



KEECH et al. v. STOWK-FULLER CO. 

(Circuit Court of Appeals, Sixth Circuit. June 3, 1913.) 

Ko. 2,344. 

CoRPOKATioss (§ 580*) — Keorganizatiox Agreemext ly FoRECLOSURE Suit 
— Construction and Opération — Eights of Cheditors. 

Pendlng foreclosnre sults against a corporation, a reorganlzation plan 
was agreed on by tlie boudholders and stockholders, by whleh the prop- 
erty was to be bougbt in, and the claims of the général creditors, if 
small, were to be paid in full, and the larger claims at 50 per cent., cou- 
ditloned on their acceptance by a date flxed. Claimant was a creditor 
whlch had filed a mechanic's lien, and was made a party to the suit In 
which it set up its lien and claiuied the right to payment in full. Pend- 
lng negotiations between It and the reorganization committee, and while 
the latter lield its claitn under considération the time for coming in un- 
der the 50 per cent, provision of the plan expired, and the property was 
.sold and bought in by the committee, subject to claimant's lien if it 
should be adj'udged precedence over the mortgage, whleh was subsequently 
denied. Ileld, that claimant was not chargeable with lâches lu failing 
to flle its claim under the reorganization plan, tlie delay having been 
caused by the committee, and that it was within the discrétion of the 
■court to require payment of its elaim at 50 per cent. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2319-2321 ; 
Dec. Dig. § 580.* 

Ijabllities euforceable against reorgatiized corporations, see note to 
Armour v. E. Bement's Sons, G2 C. C. A. 147.] 

Appeal.from the District Court of the United States for the South- 
ern District of Ohio ; John E. Sater, Judge. 

Suit in eqiiity by the Central Trust Company of New York against 
the Columbus & Hocking Coal & Iron Company. From an order re- 
quiring Frank B. Keech and others, constituting a reorganization com- 
mittee, to pay 50 per cent, of the claim of the Stowe-Fuller Company, 
a creditor, the committee appeals. AfFirmed. 

•For otlier casée see same toplc & S num£&£ in Dec. & Am. Dlgs. 1907 to date, & Rep'r ludejfSs 
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Cari Eblennann, Jr., of New York City, for appellants. 
H. H. Henry, of Cleveland, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Cncni. 
Judges. 

KNAPPEN, Circuit Judge. This appeal is taken by the reorgaiii- 
zation committee of the Columbus & Hocking Coal & Iron C.3!n])aiiy 
(hereafter called the Iron Company) froni an order (made in the fore- 
closure suit of Central Trust Company of New York against the Iron 
Company) requiring the committee to pay appellee 50 per cent, of its 
claim in cash. The pertinent facts are thèse : 

On January 25, 1910, nnder creditors' bills, receivers were appoint- 
ed over the property of the Iron Company, as well as of the Colum- 
bus-Hocking Clay & Brick Manufacturing Company (hereafter called 
the Brick Company) ; the latter company being a subsidiary of and 
])ractically owned by the Iron Company. A reorganization agreement 
vvas made between bondholders and stockholders of the Iron Com- 
pany, looking to the acquisition by the committee of ail the properties 
of the Iron Company and the organization of a new corporation. 
This reorganization plan contemplated the issue of $2,000,000 of 
bonds and $4,600,000 of common stock; the holders of the old bonds 
were to receive 75 per cent, thereof in new first mortgage bonds and 
50 per cent, in new common stock; and the old stockholders (on pay- 
ing $10 per share) were to receive par in new first mortgage bonds 
"for such payment" — the old preferred stockholders to receive also 
par in new common stock, and the old common stockholders 50 per 
cent, of par on their old stock. General creditors holding claims of 
$100 or under were to receive 100 per cent, in cash ; claims of over 
$100 to be paid 50 per cent, in cash. Creditors were required to come 
in by October 29, 1910, in order to get the benefit of the agreement. 

Appellee was a creditor of the Brick Company, and claimed a nie- 
chanic's lien for materials furnished, and before the mortgage fore- 
closures, to which we are about to refer, filed its claim of such lien. 
After the lien was filed, appellee applied to and received from the com- 
mittee a copy of the reorganization agreement. The committee was 
duly advised of this daim of lien and of appellee's contention that its 
claim should be paid in fuU, instead of at 50 cents on the dollar. Ne- 
gotiations between appellee and the committee were carried on from 
August, 1910, until some date (not appearing in the record) later than 
May 23, 1911, on which date (May 23d) the committee advised appel- 
lee that thcy had still "under considération" the matter of appellee's 
lien "and sliall endeavor to reach an early décision and to inform you 
promptly of it." Later the committee seenis to hâve refused to recog- 
nize the mechanic's lien as payable in full. It dénies any obligation 
to pay 50 per cent, thereof, because claim therefor was not filed be- 
fore October 29, 1910. Meanwhile three suits had been instituted for 
the foreclosure of three separate mortgages, the first two given by the 
Iron Company, the third by the Brick Company. In thèse suits de- 
crees were made on May 16th and May 29th respectively ; the amount 
found due under the Iron Company's mortgages being resi^ectively up- 
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wards of $700,000 and upwards of $1,000,000, and under the Brick 
Company's mortgage upwards of $1,200,000. The order of sale in the 
lirst-named Iron Company foreclosure suit provided for an upset price 
of $375,000, and in each of the other suits the upset price vvas placed 
at $250,000. In each of thèse foreclosure proceedings appellee was 
made a défendant. It allowed the Iron Company foreclosure bills to 
be taken as confessed, but answered in the Brick Company foreclo- 
sure, asserting its lien. The properties of the old company vvere bid 
in by the reorganization committee at the upset priées stated. The 
Brick Company property was purchased subject to such liens of ap- 
pellee and others as might hâve precedence over the Brick Company 
mortgage. That mortgage, however, was for more than the value of 
the Brick Company's property; and it seems to be conceded that the 
lien is inefïective as against the mortgage and the foreclosure sale. 

Before the confirmation of the foreclosure sales appellee filed its 
pétition, asking leave to intervene and that the foreclosure sales be 
set aside, and for other and gênerai relief. The sales were confirmed, 
the court retaining appellee's claira for further considération and ad- 
ditional évidence. Later the pétition to intervene was denied and the 
order appealed from made. In its opinion under which this order was 
made, the court said, among other things, that: 

"The reorganization couinilttee delayed a final answer from tinie to time 
ou tbe gi'ound that it was exaniining into the nature of sueh claim and was 
considerlug wbat disposition niust be made of it. There wais no want of dili- 
gence on the part of the Stowe-FuUer Company. The delay was due to the 
r(xirgauization committee." 

This statement of fact is abundantly sustained by the record, and 
sufficiently answers the committee's contention that appellee's exclu- 
sion from the benefits of the reorganization was due to its own lâches. 
The gênerai proposition that creditors who refuse to take the beneiit 
of a reorganization agreement are eut ofï from ail claims on the cor- 
porate assets bas thus no application under the circumstances hère 
shown. The court concluded that: 

"Equity and good con.science forbld a déniai of the right of this claim to par- 
ticlpate In the distribution which the committee on reorganization rendered 
ItenderedV] to sucli as might choose to come into the proposed arrangement. 
* * * The clalniant was warrauted in assuming fair treatment, and in de- 
iaying its asseut to the acceptance of the 50 per cent, of its claim uutll the 
committee detemilned whether or not the claim would be paid in fuU. An 
adverse détermination ouglit not to operate to a total exclusion of the clalm- 
ant's right to partlcipate as a comnioii credltor." 

In the court's conclusion of the right and equity of appellee to come 
in under the reorganization agreement we fully concur. No question 
is made of the validity of appellee's status as a creditor of the old Iron 
Company. That it had a right, up to October 29, 1910, to take the 
benefit of the reorganization agreement is clear. The assets of the 
Iron Company were in the hands of the court. The reorganization 
Committee was proposing to take over ail those assets, and (as stated 
on the argument without déniai) in fact paid therefor in securities of 
the old company. The very fairness of the plan adopted would natur- 
ally tend to prevent other reorganization measures for the protection 
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of creditors. Under the circumstances shown, appellee was justified 
in delaying its acceptance of the 50 per cent, provision. There is no 
suggestion, nor can there well be, that the committee has sufifered loss 
from appellee's delay in taking advantage of the provision for a 50 
per cent, payment. No élément of estoppel has intervened. The fact 
that appellee allowed the foreclosure bills to be taken as confessed cuts 
no figure. It turns out that the property against which appellee claim- 
ed its mechanic's lien was not covered by the Iron Company's mort- 
gages. The court below had jurisdiction over the subject-matter of 
appellee's claim. It had the right and power to protect the equities 
of creditors, including appellee. In confirming the sales it expressly 
reserved the protection of such right as appellee should establish. lu 
making the order appealed from, the court did but exercise the sound 
judicial discrétion committed to it. There is nothing in Northern 
Pacific R. R. Co. v. Boyd, 228 U. S. 482, 33 Sup. Ct. 554, 57 L. Ed. 

(decided by the Suprême Court April^S, 1913), opposed to this 

conclusion. Relief was there given to the creditor without whose con- 
sent the reorganization agreement was made. 

We see no merit in the suggestion that the committee has been heard' 
only on the application for leave to intervene, and that, as to the right 
to come in under the reorganization agreement, there has been "no 
pleading, no issue joined, and no hearing on the issue joined." The 
committee seems to hâve fully presented its showing on this question. 
Tt does not appear to hâve asked opportunity for further showing. 

The order appealed from is affirmed, with costs. 



BKTTS et al. v. GAIIAGAN ot al. 

(Circuit Court of Appeals, Fourtli Circuit. .Tune 12, 1913.) 

No. 1,193. 

1. AfpeaIj and ERRon (§ 402*) — Citation — Writ or Erboe — Return — TrMi;. 

.'îince the citation and writ of error In a fédéral court are dépendent 
on each otlier, it is the betler practlce to issue them at the same time; 
both beiug required by Court of Appeals Rule 14, subd. 5 (193 Fed. x, 112" 
C. 0. A. x), to l)e made returnable not exceeding 40 days from the signing 
of the citation, and henco, where the clerlc issued a writ of error leaving 
the roturn day blanlc, it was improper, and, plaintiffs in error not having 
complied witii the rule requiring the cause to be docketed on or before a 
dilinite reUivii rtay. défendants in error were eutitled to hâve the cause 
doclu'ted and dismissed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2114 ; 
Dec, »ig. § 402.*] 

2. Aphjîai. and Eiîrob (§ 807*) — Failure to Dockeï by Specified Retijbn 

Day — Dis-uissAL of Appeai>— Filino ïbanscripi. 

Court of Ai'PeaJs Rule 14, subd. 5 (lOa Fert. x, 112 C. C. A. x), requires 
return of a writ of error not exceeding 40 days from the signing of the 
citation, and rule 16 (lOH Fed. xi, 112 C. C. A. xi) déclares that in no ease 
shall plaiintifC in error or défendant be entltled to docket the case and 
file the transcript of the record after the same shall hâve been docketed 
and dismissed under the rule unless by order of court. Held, that where 
the return day in a writ of error was erroneously left blank by the 

•For otber cases see same toplc & § ntjmbee in Dec. & Am. Digs. 1907 to date, & Rep'r iDdexe» 
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«lerk, and the writ was dismlssed for fallure ot plalntlîfs In error t« 
comply wlth the rule that the case be docketed before a definite return 
day, and counsel for plaintiffs In error flled affldavits that they mlsappre- 
hended the law In supposing that the return day might properly be left 
blank, the court would exercise its discrétion to grant leave to docket 
and file a transcript of the record, notwithstanding the order of dismlssal 
and hear the case on the merits. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. || 3177- 
8188; Dec Dig. S 807.*] 

In Error to the District Court of the United States for the Western 
District of North Carolina, at Asheville ; James E. Boyd, Judge. 

Action between Harriet L. Betts and another and Ben W. Gahagan 
and others. Judgment for the latter and the former brings error. On 
motion to dismiss and cross-motion at the hearing to docket and file 
a transcript of the record, notwithstanding the order of dismissal. 
Granted. 

Alf. S. Barnard and Zebulon Weaver, both of Asheville, N. C, for 
plaintiffs in error. 

Thomas S. Rollins and Martin, RoUins & Wright, ail of Asheville, 
N. C, for défendants in error. 

Before PRITCHARD and WOODS, Circuit Judges, and WAD- 
DILL, District Judge. 

WOODS, Circuit Judge. The défendants in error hâve moved to 
docket and dismiss this cause, under subdivision 2 of rule 16 (193 
Fed. xi, 112 C. C. A. xi), on the ground that the plaintiffs in error did 
not hâve the record transmitted to the court so that the cause could be 
docketed, as provided in subdivision 1 of rule 16 (193 Fed. x, 112 C. 
C. A. x), on or before the return day, fixed by subdivision 5 of rul« 
14 (193 Fed. x, 112 C. C. A. x). The judgment vi^as entered in the Dis- 
trict Court for the Western District of North Carolina on September 
17, 1912; the writ of error was dated March 15, 1913, but the return 
day was left blank. This motion to docket and dismiss was filed on 
May 24, 1913, based on the clerk's certificate as to the facts, dated 
May 23, 1913. The citation was issued on June 3, 1913, returnable 
July 13, 1913. 

[ 1 ] The spécifie def ect in bringing the cause up on appeal, eut of 
which this controversy has arisen, is that the return day of the writ 
of error was left blank. The citation and the writ of error, being dé- 
pendent on each other, the better practice is to issue them at the same 
time, and both must be made returnable, as provided by rule 14^ subd. 
5, not exceeding 40 days from the signing of the citation. There was 
error, therefore, in making the return day of the writ of error in- 
definite. 

The plaintiffs in error hâve not complied with the rule which re- 
quires the cause to be docketed on or before a definite return day. It 
is therefore the right of the défendants in error to hâve the cause 
docketed and dismissed for failure of the plaintiffs in error to docket 
by a definite return day which should hâve been named in the writ. 

*For otber casea aee s&m* toplc £ S hvubzji la D«c. * As». Digi. 1907 to date, t Rep'r Indexât 
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[2] The motion to docket and dismiss must tlierefore be granted. 
Rule 16 (193 Fed. xi, 112 C. C. A. xi) further provides, however: 

"And in no cïise shall the plaintliï in error or appellant be entitled lu 
docket the case and file the transeript of the record after tlie sauie shall hâve 
lieen docketed and dlsniissed under this rule, uulesa by order of the court." 

Under this provision, this court in its discrétion may entertain a mo- 
tion of the plaintiffs in error for leave to docket and file a transeript 
of the record, notwithstanding the order of dismissal, upon proper 
showing of good excuse for failure to docket within the time required 
by the rule. 

At the hearing, the plaintiffs in error made a motion, in open court, 
to be allowed to file the transeript and docket the cause under this pro- 
vision of the rule. It would hâve been more regular to serve due no- 
tice in writing of this motion, together with the affidavits supporting 
it, on counsel for the défendants in error; but, as no objection was 
made on that point, to avoid circuity and save time, the court will con- 
sider the matter as if due notice had been given. The showing sub- 
mitted by plaintiflis in error is convincing that counsel misapprehended 
the law in supposing that the return day of the writ of error might 
properly be left blank. Under such circumstances, the court is un- 
wiîling that the plaintiffs in error should be deprived of the right to 
hâve their appeal heard. 

It is therefore ordered that the plaintiffs in error bave permission 
to file a transeript of the record and docket the case for a hearing 
on the merits upon condition that they pay the costs of both motions. 

The writ may be amended so as to fix the return day (Sea v. Con- 
necticut Mutual Insurance Co., 154 U. S. 659, Appx., 14 Sup. Ct. 1191, 
25 L. Ed. 772), and as a séquence of granting the motion to file the 
transeript and docket, and in order to make the record as it cornes to 
this court complète, leave is granted to the plaintiffs in error to amend 
the writ so as to make it conform to the return day mentioned in the 
citation. 



In re J. B. JTJDKINS CO. 

(Circuit Coiu't of Appeals, First Circuit. June 13, 1913.) 

No. 1,02:5 (Orijiinal). 

1. BANKBurïcy (S 440*) — Appellate PRocEEDiNCis — ÎIaxner of TIeview. 

Where the tacts upon which an order of a bankruptc.v court was based 
were stipulated by the parties, the order involves (juestions of law ouly, 
aud is reviewable liy ijetitiou to revise under lîankr. Act ,ri:ly 1, lSi)8, § 
:.'4b, c. 541, 30 >Stat. 55:i (U. S. Comp. St. 1901, p. 3432). 

[Ed. N(.)te. — For other cases, see Bankruptcy, Cent. Dig. § 915 ; Dec. Dig. 
§ 440.* 

Appeal and review in baukr\iptcy cases, see note to In re lOggert, 43 
C. C. A. 9.] 

2. Bankruptcy (§ 440*) — Superixtendence and Revision^Scope oe Eem- 

EDY — Dl&CBETtONAlîY ORDERS. 

The power given (Circuit Courts of Appeals bv Bankr. Act July 1, 189S 
§ 24b, e. 541, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3432), to superiutend 

•For other cases see same topic & § numekb in Dec. & Ana. Digs. 1907 to date. & Rep'r ladexes 
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and revise in mntter of law tlie proceeUiugs of inferior courts of baulv- 
ruptcy, does uot autborize tlie revising court to exercise the discrétion 
vested in tlie courts of liiinkruptcy, nor in ordinury cases to revise the 
exercise of sucli discrétion. 

[Ed. Note. — For otlier cases, see Banlvruptcy, Cent. Dig. § 929 ; Dec. 
Dig. § 446.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Massachusetts, in Bankruptcy ; Jas. 
M. Morton, Judge. 

In the matter of the J. B. Judkins Company, bankrupt. On péti- 
tion by bankrupt to revise order of District Court, and on motion to 
dismiss same. Motion overruled, and pétition denied. 

Harvey H. Pratt, of Boston, Mass., for petitioner. 

Burton P. Gray, of Boston, Mass., for Moses C. Flanders. 

Nathaniel N. Jones, of Boston, Mass., for Charles Wing Co. 

Before PUTNAM and DODGE, Circuit Judges, and BROWN, 
District Judge. 

PER CURIAM. In this case the J. B. Judkins Company, peti- 
tioner, was adjudged bankrupt on its own pétition, the pétition alleg- 
ing it to be of Boston, and in due course the case was sent to the 
référée for the county of Suffolk. On an apphcation to the learned 
judge of the District Court, this référence was revoked, and a new 
référence was made to the référée for the county of Essex. The péti- 
tion for the change of référence alleged that the domicile of the cor- 
poration was in Essex county, and that it would be inconvénient for 
the creditors to attend meetings in the county of Suffolk, and that 
the convenience of the gênerai creditors and the majority of them 
Avould be best served by a référence to the référée for Essex county. 
The parties to the record filed an agreed statement, setting out sun- 
dry facts bearing on the domicile of the corporation, among which 
was the fact that the articles of agreement and the charter described 
the domicile as in Essex county. The judge thereupon revoked the 
référence, and directed a new référence, as already stated. 

[1] Thereupon the bankrupt company filed a pétition in this court 
under section 24, paragraph b, of the Bankruptcy Act of July 1, 1898 
(30 Stat. 553, c. 541 [U. S. Comp. St. 1901, p. 3432]), which gives 
the Circuit Courts of Appeals jurisdiction on such pétitions to "su- 
perintend and revise in matters of law the proceedings" of the courts 
of bankruptcy. Its purpose was to reinstate the original référence. 
Thereupon certain creditors filed a motion to dismiss on the alleged 
ground that no matter of law is involved, or, if one is involved, that 
it is coupled with a question of fact. 

Without going into explanations, it is sufficient to say that, while 
the statement covers numerous détails looking in différent directions 
when taken separately, yet each détail is set out positively, lea.ving 
nothing in that respect to be found as a disputed matter; so that, 
taken altogether, the statement would require the court, in the èvent 
an issue went to the jury, to direct the jury to fînd a verdict pro or 

*For other cases see saine topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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con. This raises a "matter of law," in the broad sensé of the ex- 
pression in the statute referred to. Therefore the motion to dismiss 
must be denied. 

Nevertheless an examination of the statement of facts, which with 
the other matters of record covers the entire case, demonstrates that 
the décision of the learned judge of the District Court was correct; 
so that, avaihng ourselves of the rule last stated in the Denver Wa- 

ter Company Case, 229 U. S. 123, 33 Sup. Ct. 657, 57 L. Ed. , 

decided by the Suprême Court on May 26, 1913, that, where the 
record covers substantially the entire case, the case may be disposed 
of finally in connection with an interlocutory motion, we not only 
deny the motion to dismiss, but we deny the pétition. 

[2] In Re Watkinson, 205 Fed. 145, decided May 13, 1913, we 
said that we passed by tire question whether or not that pétition 
raised any matter of law over which we had jurisdiction. We again 
pass by the same question, as not having been pointedly presented to 
us, noting, however, that the statute referred to relates to proceed- 
ings in matters of law which we can "superintend and revise." There 
is so much discrétion given the courts of bankruptcy in the matter 
of selecting référées that we question whether we hâve the power 
to "superintend and revise" under circumstances like the présent 
vvithin the meaning of the statute; it being clear that we cannot ex- 
ercise the discrétion vested in the courts of bankruptcy,, nor revise 
the exercise of their discrétion in ordinary cases of this kind. 

The motion to dismiss is overruled, the pétition is denied, with 
costs, and a mandate will issue forthwith. 



NOIITHEUN NECK STATE BANK T. SMITH. 

(Circuit Court of Appeals, Foiu-th Circuit. May 20, 1913.) 

Ko. 1,147. 

Bankruptcy (§ 30.3*) — Voidaiîle Prefebence — Knowledge a-nd Intent of 
Parties. 

A flnding by a court of bankruptcy that a doed executed by a bank- 
rupt wlthin four moiiths prior to liis bankruptcy was uiade when h^ was 
Insolvent, as security for an antécédent iudebtedness, and was accepted 
by the grantee with reasouable cause to believe that the banbrupt in- 
tended to tliereby glve a préférence, held supported by tlie évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. |§ 458-4G2 ; 
Dec. Dlg. § 303.*] 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Richmond, in Bankruptcy ; Edmund Wad- 
dill, Judge. 

Suit in equity by E. Hugh Smith, trustée in bankruptcy of G. Milton 
Sydnor, against the Northern Neck State Bank and others. Decree 
for complainant, and défendant bank appeals. Affirmed. 

•For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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John A. Lamb, of Richmond, Va., and Charles L. Page, of Man- 
chester, Va., for appellant. 

W. D. Cardwell, of Richmond, Va., for appellee. 

Before PRITCHARD, Circuit Judge, and KELLER and CON- 
NOR, District Jndges. 

PER CURIAM. E. Hugh Smith, trustée in bankruptcy of the es- 
tate of G. Mihon Sydnor, bankrupt, instituted a suit in equity against 
the Northern Neck State Bank, a corporation, Norah L. Sydnor, and 
G. Milton Sydnor, having for its object the cancellation or annulment 
of a deed made by the individual défendants to the corporate défend- 
ant, and bearing date on the 9th day of December, 1909, but which 
seems to hâve been actually made and acknowledged on the lOth day of 
December, 1909. 

This deed, while absolute on its face, reciting a considération of 
$10,300, was really intended as a mortgage to secure the payment of 
antécédent indebtedness to the bank of $9,000, and prior to the institu- 
tion of this suit the corporate défendant had instituted a suit in the 
circuit court of the county of Richmond, Va., against the bankrupt 
and his trustée for the purpose of obtaining a sale of the property de- 
scribed in the deed, and the application of the proceeds to the payment 
of the indebtedness intended to be secured by the deed, to wit, the said 
sum of $9,000. 

The essential charge is made in the bill that the corporate défend- 
ant accepted the said deed as security for the pre-existing indebted- 
ness due to it, knowing and "having reasonable cause to believe that 
it was intended thereby to give a préférence to the said bank, a credi- 
tor of the said Sydnor, over the other creditors of the said bankrupt." 
G. Milton Sydnor was adjudicated a bankrupt on the 4th day of Tanu- 
ary, 1910, so that the deed was made within four months of his ad- 
judication. 

The corporate défendant answered the bill, and, while admitting most 
of its allégations of fact, denied that it accepted the said deed "know- 
ing and having reasonable cause to believe that it was intended thereby 
to give this respondent a préférence over the other creditors of said 
Sydnor." 

Ail the évidence taken upon the issue joined was submitted to the 
trial court, which reached the conclusion that the agent of the corpo- 
rate défendant (to wit, its président, J. W. Chinn, Jr., who was also a 
lawyer and prepared the deed sought to be set aside) had reasonable 
cause to believe that, at the time this deed was made, it was intended 
to create a préférence in favor of the bank, and that the said deed 
should be annulled and set aside ; and a decree in conf ormity with said 
conclusion was accordingly entered on November 6, 1912, from which 
decree this appeal was taken in open court. 

The ônly error assigned is in holding that the deed efïected a préf- 
érence, and that the beneficiary had reasonable cause to believe that a 
préférence was intended at the time of the exécution and delivery 
thereof. 
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After carefully reviewing the évidence as contained in the record, 
we are quite convinced that the learned trial jndge was fully justified 
in the conclusion reached by him, and that the decree was without er- 
ror. That the deed was given to secure an antécédent indebtedness is 
beyond ail question. That Mr. Sydnor was insolvent when the deed 
was made is equally beyond question ; and, indeed, if bis évidence is 
to be taken as true, he clearly niade known bis condition to Mr. Chinn 
before the deed was drawn. 

But, aside from the statements of Mr. Sydnor, the record contains 
other significant facts and circumstances coming to the knowledge of 
Mr. Chinn, which we think were amply sufficient to afïord him reason- 
able cause to believe that a préférence was intended, and thus to bave 
put him upon diligent inquiry, which would bave surely disclosed the 
truth. 

Affirmed. 



UNITED STATES METALS REFINING CO. v. JACOBUS et al. 

(Circuit Court ot Appeals, Second Circuit. May 12, 1913.) 

No. 148. 

Siiirpjxo (§132*) — LiABii.iTY roK Los.s of Cargo — Uxseaworthiness. 

Wliere a liarge liired under a contract requiriug tlie owner to "fnr- 
nish oiUy seawortliy V)oats" atter lieing loaded witli a cargo of copper ore 
carcened and duniped its load wliile lyiuj; iu a slieltered basiu, witliout 
any Icnowu exterual cause, tlie presumptiou is that it was unseawortliy 
for tUe cargo, and. in tlie aliHeiiee of évidence to tlie contrary, the owner 
la liable for tlie loss. 

[P^d. Note. — For otlicr cases, see Shipping, Cent. Dlg. §§ 471-487; Dec. 
Dig. 1? 132.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the United States Metals Refining Company 
against Charles A. Jacobus and another. Decree for libelant, and re- 
spondents appeal. Affirmed. 

The following is the opinion of Holt, District Judge : 

This is a rather straiige case. It appears clearly euougli that this was a 
very strougly built vesseî ; tliat is, it was made strong wheu it was chauged 
ta a barge to carry a deck cargo. It seems to liave beeu taken very good 
care of; tliere were several occa.sions on which it was put in drydock and 
put iu order — the last tinie not very long before this accident. It seeius to 
bave carried heavy cargoes well up to three or four months before this ac- 
cident. After that time she was carrying this copper ore, ami the évidence 
is that the largest cargo of this ore which she carried before this one which 
«apsized was about 350 tons. 

Now, it is quite natural that the owiiers of this barge should hâve supposed 
that she was in good order, but the rule is fundaniental that in contracts of 
affrelghtnient the vessel must be seaworthy. It is not of any conséquence 
whether the owner supposed it was seaworthy, or whether he had used his 
best efforts to ascertain whether she was seaworthy. It is an absolute re- 
qulrement that she be seaw'orthy, based on the ground of public policy. Tlie 
ordlnary cargo owner does not know, and has no means of knowiug, the con-, 

•For other cases see same topio & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe»»^* 
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dition of the vessel, and the owner Is bound to hâve a vessel that is sea- 
worthy at the beginning of the voyage. 

ïhis is a case of a barge lylng at Erie Basln loaded with 550 or 600 tons 
on deck, and in apparently good order, and at about half past 5 in the morn- 
ing it careens. It has been suggested that there might hâve been some swell 
from passing ferryboats, or that she might hâve been bumped into and in- 
jured by some other vessel. There is not a shred of évidence to that effect, 
and Indeed the évidence of two men that slept on the boat shows that they 
heard nothing at ail the entire night. I think if there had been anythlng of 
any serions nature llke a collision with another vessel, or heavy euough 
swells to move the vessel suffieiently to injure her, they would hâve been 
awakened and known of it 

The burden is on the owners to show that she was seaworthy. This barge 
careened and threw off her cargo wliile lying in a protected basin, without 
any évidence of anythlng whatever having happened to her. It seems to me 
a case of res ipsa loquitur ; no vessel ought to do that if she Is seaworthy. 

I think the fair inference to be drawn is that she was taken down by the 
light loads which she had previously carried, and this load. The captain 
says that after she was pumped out she did not take In water any more, 
wliich she would bave done if there had been a leak below the point to which 
she was, submerged before they put a heavy load on. The évidence shows 
that it could be seen that this seam was started after the careening, and it 
might hâve been caused of course by the careening itself. or might liave ex- 
Isted before. There seems to hâve been a strip about 18 inches long where 
the oakum was loose as distinguished from the rest of the oakum in the 
seam, and I think the inference probably is that there is where the leak 
occurred. At ail events, It is obvious that there mnst hâve been a leak and 
that water got in through it and caused the boat to careen, and I think that 
the leak must hâve occurred somewhere above the line at which she was 
Bunk when she was light and the Une at which she sunk by this heavy load. 
She therefore was not seaworthy for such a load, as there was a place there 
where the water would come in when so heavy a load was put on the barge. 

The resuit is that there must be a deeree for the libelant for the damages. 

Foley & Martin, of New York City (F. A. Spencer, Jr., and Wil- 
liam J. Martin, both of New York City, on the brief), for appellants. 

Harrington, Bigham & Englar, of New York City (H. S. Harring- 
ton and Anthony V. Lynch, Jr., both of New York City, on the brief), 
for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. This case does not dépend upon an implied war- 
ranty of seaworthiness. The contract provided expressly that the re- 
spondents should "furnish only seaworthy boats." Under it they were 
bound to furnish such boats ; it was not a question whether they used 
due diUgence to furnish them. So it was immaterial whether the re- 
spondents were common or spécial carriers. 

The sudden capsizing of the vessel under the conditions shown raised 
a presumption of unseaworthiness which the évidence ofïered did not 
rebut. 

The arbitratioh provision was not a bar to the suit. 

Nothing further need be added to the opinion of Judge Holt, ând 
consequently the deeree appealed from is affirmée with interest and 
costs. 

205 F.— 5T 
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THE COLTJMBIA. 

THE AJAX. 

(Circuit Court of Appeals, Second Circuit May 12, 1913.) 

Nos. 204, 205. 

CoixisiON (§ 96*) — Steamee and Feeeyboat Cominq Oui of Heb Slep — 
Fault. 

A collision between a steamer approaching to land at the end of her 
pler and a ferryboat coming out of a slip held due solely to tlie fault of 
the ferryboat In not waiting untU the steamer had passed; it being 
shown that the latter signaled, that she was approaching from the right 
tand or starboard slde of the ferryboat, and was seen by the latter. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 203-205 ; Dec. 
Dig. S 96.*] 

Appeals from the District Court of the United States for the East- 
ern District for New York. 

Suit in admiralty for collision by the McAllister Steamboat Compa- 
ny, owner of the steamer Ajax, against the ferryboat Columbia, the 
Brooklyn & Manhattan Ferry Company, claimant with a cross-libel. 
Decree for libelant, and claimant appeals. Affirmed. 

The following is the oral opinion of Veeder, District Judge: 

This Is a case where the crews of the respective vessels tell différent and 
inconsistent stories of the circumstances under which the collision took place. 
So far as numbers are concerued, the parties are quite evenly œatehed ; but 
most of the witnesses may be taken to be more or less interested in the slde for 
which they testlfied, and I hâve, therefore, placed great reliance on the testi- 
mony of the only witness who seems to be absolutely disinterested and at the 
same tlme to hâve the intelligence and the nautlcal expérience or famîliarlty 
wlth the water to take in at a glance the situation as it occurred, and that 
is the testimony of the witness George E. Conley. That testlmony, taken in 
connection with the physical features of the situation, enables me to find 
without any hésitation that the collision dld not take place in the mauner 
and at the place testified to by the witnesses for the Columbia. 

If the bow of the Columbia had been from 10 to 15 f eet from the end of the 
pler, the Ajax would hâve had to run around the corner, as counsel sug- 
gested, to strlke her. I cannot see any probability that she went so far to 
port In coming into that slip. There is no doubt what she was almlng 
for. She was almlng for the end of Pler 24. If the Columbia had been where 
It iB asserted she was when she was struck, then the Ajax would hâve had to 
corne Into the slip on an angle that would hâve run her IntO one of the ferry 
sUps, and I think It Is hlghly Improbable that she did so. I find as a fact 
that she dld not 

On the other hand, the testlmony with respect to the signais — signal or 
signais — glven by the Columbia is a inatter of considérable diffiçulty. I 
think It improbable that a ferryboat would leave her slip without givlng the 
customary slip signal. It may be expected, as a matter of routine, that It 
would be given. But the fact remains that the deckhand In the pilothouse of 
the Columbia, and others, saw the smokestack of the Ajax over the lower 
part of the shed when the Columbia was from half to three-quarters— I do 
not remernber exactly whére they placed her — along the length of the pler, and 
pretty nearly everybody iftdmlts hearlng the single blast from the Ajax com- 
ing np. Both crews were operatlng with perfect knowledge of the situation, 
knowlng that this excursion beat was In the habit of coming up there and 
landlng at her pler ; and, on the other hand, It was perfeetly obvlous to the 

*For other cases ses lame toplc & 9 mumbkb in Dec. A Am. Digs. 1907 to date, & Rep'r Indexes 
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Ajax, when she saw tte stack of the Columbia, that a ferryboat waa com- 
Ing out of that sUp. 

Now, whether the 'starboard hand' rule applies to thls situation or not, 
It seems to me perfectly clear that the duties of the ferryboat under the 
clrcumstanees which existed at the tlme when she saw the stack of the Ajax 
were substantially the duties prescribed in the starboard hand rule; that is 
to say, the Ajax was coming up against a strong ebb tide, she was within a 
short distance of her landing, she was from 30 to 40 feet from the end of the 
pier, and it was much easier for the ferryboat to maneuver so as to avoid 
a collision than it was for the Ajax, coming up against a strong ebb tide. 
Whether the Columbia dld everything that her witnesses say she did, as to 
signais and as to reverslng her engines, the fact remains that she came out 
of the slip with an impetus sufficient to carry her into collision wlth the Ajax, 
and that constitutes the fault which I flnd on her part I flnd no fault on 
the part of the Ajax. 

i In the libel of the McAlllster Steamboat Company against the Columbia 
there will be an interlocutory deeree for the libelant, wlth a référence, if nec- 
essary. The libel of the Brooklyn & Manhattan Ferry Company against the 
steamer Ajax is dismissed. 

Foley & Martin, of New York City (F. A. Spencer, Jr., and John 
F. Foley, both of New York City, of counsel), for appellant. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Deeree affirmed, with interest and costs, on opin- 
ion of Judge Veeder. 



THE JAMES A. LAWRENCE. 

(Circuit Court of Appeals, Second Circuit May 12, 1013.) 

No. 212. 

COtLISION (§ 74*) MOVING AND MOORED VbSSELS — NEGLIGENT NAVIGATION. 

A findlng that a tug was solely In fault for a collision with another 
tug, which was tied up at a bulkhead, affirmed. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 104; Dec. Dig. 
§ 74.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Richard J. Barrett, as owner of the tug Mar- 
garet A. Lenox, against the steam tug James A. Lawrence ; Peter C. 
Gallagher, claimant. Deeree for libelant, and claimant appeals. Af- 
firmed. 

This cause cornes hère upon appeal from a deeree of the District 
Court, Southern District of New York, holding the Lawrence solely 
in fault for a collision with libelant's tug Margaret A. Lenox. 

Wallace, Butler & Brown, of New York City (James K. Symmers, 
of New York City, of counsel), for appellant. 

Burlingham, Montgomery & Beecher, of New York City (Chaun- 
cey I. Clark, of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

*For otber cases see same topic & i nitmbbb lu Dec. à Am. Digs. 191)7 ta date, & Rep'r Indexes 
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PER CURIAM. The iLenox was tied up at the bulkhead outside 
Atlantic Basin,, Brooklyn, head to the flood tide, the wind being strong 
from the southwest. The Lawrence approached, intending to make a 
landîng at the same bulkhead, and did not see the Lenox until within 
about 100 feet of her. The master of the Lawrence then attempted to 
port his helm slightly, when, as he says, it was discovered that the 
wheel would not turn ; the engines were reversed, but nevertheless the 
scow which he had in tow on the port side came into collision with the 
Lenox. The défense is that a strand of the wheel rope on the star- 
board side had broken and formed a knot, which jammed In the block, 
causing the wheel to stick and break the rope. 

The District Judge wrote no opinion. He had before him practi- 
cally the narratives of two men. The captain of the Lawrence de- 
scribed the stranding and breaking of the rope under circumstances 
which would indicate he was in no fault. His story is somewhat dis- 
credited by the fact that immediately after the accident, talking it 
over with the captain of the Lenox, he admitted that he was in fault 
and made no mention of the broken rope, as an excuse for what must 
hâve seemed to the captain of the Lenox very extraordinary naviga- 
tion. 

The captain of the latter vessel testified that, after the time when it 
is asserted the rope broke, he observed the Lawrence backing with her 
wheel revolving back and forth from side to side, which it would not 
be likely to do if one of the rudder ropes had parted. He also said 
that after the collision the Lawrence backed and went down alongside 
of the dock. It is difficult to see how she could hâve been thus navi- 
gated if her master had no helm control. The District Judge saw and 
heard thèse two witnesses, and has credited the one and not the other. 
We do not find in the record sufficient to induce us to reverse his find- 
ing. 

The decree is affirmed, with interest, but, because of the libelant's 
delay of over four years in bringing action, with half costs only of 
this court. 



LTDTAKD-PETERSON CO. v. WOODMAN. 

(Circuit Court of Appeals, Eiglith Circuit. June 19, 1913.) 

No. 3,738. 

Appeal and Eeeob (§ 539*) — Right of Kbview — Limitation bt Stipulation. 
The Circuit Court of Appeals held iimited by the stipulation of the 
parties, and by tbe omission of matters from the record as sent up, to 
the considération ot a .single question. 

[Ed. Note.— For other cases, see Appeal and Errer, Cent. Dig. §§ 2357, 
2358, 2464; Dec. Dig. § 539.*] 

On motion for rehearing. Denied. 

For opinion on original hearing, see 204 Fed. 92L 

Before SANBORN and HOOK, Circuit Judges, and McPHER- 
SON, District Judge. 

*For otber cases see sam« topic & § ndubeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"MITH McPHERvSON, District Judge. A complète record was 
not brought up, by reason of a stipulation signed by both parties ancl 
made of record. This was donc to economize in labor for the parties 
and for this court, and to minimize the expense. It was thereby agreed 
that the only question to be determined by this court was as to the suf - 
ficiency of notice of the copyright, and that Cjuestion was to be de- 
termined by three exhibits. And the case being in equity, and hère 
for trial de novo, the decree of the District Court was in effect to be 
affirmed or reversed accordingly as this court should hold as to the 
snfiiciency or insufficiency of the notice as to the copyright of the map. 

The court was united in holding that the map alone did not give 
the requisite and statutory notice of copyright. But the majority, 
Judge Hook dissenting, were of the opinion that the directory and map 
together were one, and that, thus coiisidered, the notice was sufficient. 
And the notice thus given called for an afifirmance. That the directory 
furnished sufficient notice was scarcely denied, but in effect was con- 
ceded by appellant in argument. But it was contended that the copy- 
right as to the book was abandoned, a question we were precluded 
from deciding. This is so because the stipulation among other things 
recites : 

'■Whereas, the said Lydiard-Peterson CompaDv, in Us said appeal taken as 
aforpsald, lias raisicd only oue point in its assignnients of error. to wit, the 
snfficiency of the notice of copyright on plaintiff's map or chart, Exhibit A, 
and does not propose to ])resent or iirge aiiy other question hefore said Circuit 
Court of App'cals, exeept the insufflciency of said notice." 

The stipulation by way of agreement further recites : 

"The sufficiency of said notice of copyright of said Exhibit A beinjr the 
only question to I)e raised on said appeal by said appellant, it licing conceded 
l)y appellant if the notice of copyright is sufficiet>t, the record contains évi- 
dence to support the fluding and judgnient of the court as to infringement." 

So that it appears that the parties stipulated that the notice was the 
only question to be raised on appeal. If this were not so, the record 
présents no other question. The record fairly présents the question 
as to the map and the directory, on the question of notice. And, so 
considered, it follows that notice was given. 

The pétition for rehearing should be denied, and it is so ordered. 



FELLOWS V. BORDEN'S COXDEXSED MILK CO. 

(Circuit Court of Appeals, Second Circuit. June 1, 1913.) 

Patents (§ .328*) — Adjudication of Invaliditt — Effect of Disclaimer^ 
Soldée- Saving Device. 

A disclaimer filed by the patentée as to certain clalms and parts of 
claims in the Fellows patent. No. 59.5,705, for a solder-saving device for 
lise in the manufacture of sheet métal caus, whleh had previously been 
adjudged void for lack of patentable invention In the same suit, held uot 
to so change the comblnatiou of the patent as to avoid the effect of such 
décisions. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Olin S. Fellows against Borden's Condensed Milk 
Company. Decree for défendant on supplemental bill, and complain- 
ant appeals. Affirmed. 

For prior opinions, see 180 Fed. 421, and 187 Fed. 1005. 109 C. C. 
A. 535. 

Livingston Gifford, of New York City, and E. W. Scherr, for ap- 
pellant. 

Walter D. Edmonds, of New York City, for appellee. 
Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. Tiiis is an appeal from a final decree of the 
District Court for the Southern District of New York dismissing a 
supplemental bill based on letters patent No. 595,705 granted to the 
complainant. The patent was held invalid and after the décision so 
holding was affirmed the complainant, by leave of the court, filed a 
disclaimer to ail parts of claim.s 1, 2, 4, 5, 6, 7, 8 and 9 of patent No. 
595,705 covering the combinations therein set forth respectively, ex- 
cepting when, at least, one oî the opposed traveling surfaces yields to 
afïord a hold upon the body of the can peripherally as it approaches 
and passes the line between said traveling surfaces. Claim 10 is dis- 
claimed outright. 

The contention of the complainant is that when one of the opposed 
traveling surfaces yields, a valid combination is used which was new 
wiîh Fellows and accomplishes a useful resuit, and that Fellows is 
entitled to limit the claims to such a combination. The answer allèges 
that ail the questions presented by the disclaimer are res judicata. It 
dénies that the part undisclaimed belongs to the complainant, that such 
part is material and that it is distinguishable from the parts claimed 
without right and allèges that the disclaimer is contrary to law and 
void and that the complainant was guilty of lâches in not filing it 
sooner. The answer further dénies infringement of the claims as 
limited by the disclaimer and allèges a license by the patentée to use 
the alleged invention. It also allèges anticipation by the patents enu- 
merated in the original answer and asserts that the patent is void for 
lack of novelty and invention. 

We think that this court is not precluded from considering the is- 
sues presented by the disclaimer because it allowed an application to 
be made to the District Court permitting it to be filed. The court sim- 
ply allowed the complainant to try the experiment; it did not guar- 
antee that it would be successful. It is unnecessary to recite the facts 
in détail as they hâve been stated and discussed at length in the opin- 
ions delivered in the lower court. The contention now is that one of 
the essential features of the Fellows combination is the présence of a 
retard producer, which feature was new in the art, and that the claims 
when limited to combinations having this feature are valid and in- 
fringed. It is asserted that the importance of the can-retarding 
wheel — 
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"was not Tinderstood by the Circuit Court or by this court and that the flnd- 
ing of invalidity was based upon the mistaken theory that the claims covered 
any combination for removing superfluous solder whether one of the travel- 
ing surfaces on the periphery of the wheels was or was not yielding." 

It is true that Judge Ray does not specifically mention résilient, 
yielding or elastic surfaces in his opinion, but he had already consid- 
ered four other patents relating to the same art and had written thir- 
teen pages regarding them. It is not to be wondered at that he took 
some things for granted when he reached the patent in suit. The 
fact that he did not discuss the question now made prominent is by 
no means conclusive that he did not consider and décide it. Of course 
we do not know what took place at the argument in the Circuit Court 
or what passed through the mind of the judge during and subséquent 
to the argument. That the question was presented is conceded. The 
complainant's brief says: 

"We were never able to get the elastic, yielding or résilient materlal con- 
sidered as an élément of the claims. We urged it before Judge Kay, and 
before the Circuit Court of Appeals." 

That the présentation of this question was clear and able goes with- 
out saying. Our recollection is that it was carefully explained to 
us on the former argument and illustrated by working models operated 
in our présence. Indeed, we fail to see how the court could hâve 
decided the cause without considering this very question. The pat- 
entée says: 

"The dlstingulshing feature of my présent invention consists in retarding 
the progress of the cans as they pass through the apparatus." 

And again: 

"It is to be understood that the drivlng wheel and the auxiliary wheels are 
faced perlpherally with more or less résilient material so as to afCord a hold 
or purchase upon the bodies of the cans. Pneumatic cushions may be ad- 
vantageously used for this purpose." 

As a retarding wheel is an élément of each claim and as the best, if 
not the only, way of producing the retarding action is by facing the 
wheel with an elastic résilient material, it is diffîcult to see how the 
court could hâve decided as it did without passing upon the identical 
question now argued. That question was presented by the pleadings 
and decided by the court although not discussed, except inferentially, 
in the opinion, 

We cannot avoid the conclusion, therefore, that the combination held 
by the Circuit Court and by this court to be invalid was the combina- 
tion having as a member at least one yielding traveling surface. A 
machine having no retarding feature would be inoperative, it would 
not accornpiish the purpose which the patentée had in mind. An ordi- 
nary métal wheel would not do the retarding work, but a wheel faced 
with rubber would do it, and it was this wheel which the patentée re- 
garded as a part of his combination by showing it in his drawings, 
describing it in his spécification and including it in his claims. It was 
this combination which the Circuit Court and this court held invalid 
for lack of invention, in view of the prior art and the well known use 
of rubber and other yielding material when a retarding action is re- 
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quired. The only excuse for claiming invention over the machines of 
the prior art vvas the addition of this yielding feature; everything 
else was clearly old and we cannot believe that the most important 
feature of ail escaped the attention of the Circuit Court. We may bc 
permitted to say that it did not escape the attention of this court. We 
thought, however, that it did not require an exercise of the inventive 
faculties to use a yielding surface like rubber "to afford a hold upon 
the body of the can." The spécification does not describe the action of 
the yielding surfaces in the précise language of the disclaimer, but 
no one skilled in the art could hâve been in doubt as to ,the manner 
in which the retarding action was produced. 

Other défenses are argued, based upon the form of the disclaimer 
and the delay in filing it, but we prefer to rest our décision upon the 
proposition that the Circuit Court and this court decided that the pat- 
ent was invalid for lack of patentability because it did not require an 
exercise of the inventive faculties to use vi'heels with yielding sur- 
faces to produce the desired resuit. If the claims had been for hard 
metallic wheels, the application would probably hâve been rejected in 
limine. 

The decree is affirmed with costs. 



BYIID MFG. CO. et al. v. COL5IAX et al. 

(Circuit Court of Appeals, Fourth Circuit. June 11, 1913.) 

Ko. 1,153. 

Patents (§ 328*) — Validity and Infeingemekt — Knotting BIaciiine. 

The Coliuan patents, No. 672,636 aud No. 755,110, for a knotting ma- 
chine desisued for tjàng kuots in thread lis it runs ofC thé bobbin outo 
the spool in cotton mills. were not anticipated and disclose invention, tlie 
machine being of a priniarj' cliaraeter and great utility; also hcld in- 
fringed. 

Appeal from the District Court of the United States for the Eastern 
District of North Carolina, at Raleigh; Henry G. Connor, Judge. 

Suit in equity by Howard D. Colman, Luther L. Miller, and Harry 
A. Severson, partners trading as the Barber-Colman Company, against 
the Byrd Manufacturing Company, the Harris Machinery Company, 
Britton E. Byrd, and John H. Harris. Decree for complainants, and 
défendants appeal. Affirmed. 

For opinion below, see 200 Fed. 59. 

See, also, 205 Fed. 905. 

Charles E. Brock, of Washington, D. C, and Parker W. Page, of 
New York City (J. H. Pou, of Raleigh, N. C., and Kerr, Page, Cooper 
& Hayward, of New York City, on the brief), for appellants. 

Lincoln B. Smith, of Chicago, 111., and Melville Church, of Wash- 
ington, D. C. (Luther L. Miller, of Chicago, 111., on the brief), for ap- 
pellees. 

•For other cases see aame toplc & â nombek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before PRITCHARD, Circixit Judge, and DAYTON and SMITH, 
District Judges. 

PER CURIAM. A careful considération of the facts of this case 
and the law bearing upon the same impels us to the conclusion that 
the ruHng of the lower court as respects the questions involved therein 
was eminently proper. 

Tlie opinion filed in the court bclow (200 Fed. 59), we think prop- 
crly disposes of the questions at issue. We therefore adopt the same 
as the opinion of this court. 

Therefore the decree of the lower court is affirmed. 



BYRD MFG. CO. et al. v. COLMAN et al. 

(Circuit Court of Appeals, Fourth Circuit. June 12, 1013.) 

No. 1,15.3. 

Patents (§ .324*) — Suiig for Infeingemext — Effect of Appeai^ from Order 

GRANTING l'KELIMINARy InJUKOTION — PoWER TO MaKE ADMINISTRATIVE 

Oeders. 

ïlie allowuiice of an appeal from an interlocntory order .siranting a pre- 
liminary injunction iu an infrinf^enient suit does uot deprive the trial 
court of Power to entertain a motion by complainant to require an in- 
crease of tlie liond given to secure a suspension of the in.)unctioii, pur- 
suant to leave reserved to complainant in tlie order allowina; the appeal. 
nor to inake otlier orders purely administrative in character. 

[Ed. Note. — For other cases, see Patents, t'ent. Dig. §S 600-G06; Dec. 
Dig. S 324.*] 

Appeal from the District Court of the United States for the East- 
ern District of North Carolina, at Raleigh ; Henry G. Connor, Judge. 

Suit in equity by Howard D. Colnian, Luther L. Miller, and Harry 
A. Severson, partners trading as the Barber-Colman Company, against 
the Byrd Manufacturing Company, the Harris Machinery Company, 
Britton E. Byrd, and John H. Harris. Decree for complainants, and 
défendants appeal. On motion of appellants for a writ of supersedeas. 
Motion denied. 

See, also, 205 Fed. 904. 

Charles E. Brock, of Washington, D. C, for appellants. 
Lincoln B. Smith, of Chicago, 111., for appellees. 

Before PRITCHARD, Circuit Judge, and WADDILL, District 
Judge. 

PRITCHARD, Circuit Judge. The above-entitled cause, involving 
the infringement of a patent, was instituted in the District Court of 
the United States for the Eastern District of North Carolina, on the 
31st day of October, 1912, and a decree was entered granting an inter- 
locutory injunction, from which an appeal was taken to this court. 

Among other things, it was provided in the order granting the ap- 
peal that the appellants should exécute bond in the sum of $2,500; 

•For otlier cases see same topic & § number in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexas 



906 205 FEDERAL REPORTER 

that the appellants sliould keep strict account of ail sales made subsé- 
quent to the entry of the decree and pending the final détermination 
of the case ; that a report should be filed with the clerk of the District 
Court on the first Monday in each month, settiug forth the number of 
machines sold during the previous month; that a deposit of $2 for 
each machine so sold be made with the clerk of that court, to be held 
in addition to said certificate of deposit for $2,500. It was also pro- 
vided in the order that appellees should hâve leave, upon giving ten 
days' notice to appellants, to apply to the court for an increase of the 
security in lieu of the bond or to require an additional bond. 

The appellees on the 15th day of May, 1913, made application to the 
court below, after giving due notice, for an increase of bond, which 
motion was made returnable on June 9, 1913. The appellants filed a 
pétition for a writ of supersedeas in this court, enjoining the District 
Court for the Eastern District of North Carolina from proceeding in 
the exécution of an order increasing the amount of the bond required 
of the défendants below, as a condition to the staying of the injunc- 
tion, pending the appeal to this court. 

It is contended by appellants that the court below is without power 
to grant the relief sought by the appellees, in that it has no jurisdiction 
to make any orders in the case pending an appeal to this court. Under 
the circumstances, the question for us to détermine is as to whether 
the order granting the appeal is such as to enable the court below to 
enter such orders as are purely administrative in their character. In 
view of the fact that the court, in its order allowing the appeal, granted 
leave to the appellees to apply to it from time to time to increase the 
security in lieu of the bond or require bond, and this being an appeal 
from a decree granting an interlocutory injunction, we are of the opin- 
ion that the order coniplained of was proper, and that that court under 
the circumstances of this case has full power to enforce any require- 
ments, as respects the giving of bond or otherwise, that it may deem 
necessary in order to protect the rights of the appellees. Indeed, we 
think that in cases of this character it is always best that matters purely 
administrative in their character should be disposed of by the court 
wherein the case was tried. 

For the reasons stated, the motion is denied. 



HALL IIAJIMOTH INCUBATOK CO. v. TEABOUT. 
(District Court, N. D. New York. .Tune 5, 1913.) 

1. Patents (§ 157*) — Iimkri.\<!emknt-^Constkuctiok of Ulai.ms. 

Ijnle.ss tliere are Iin]it;itloiis written iuto the cUilms of a patent or lin- 
posed by tlie prioi- art or by tlie aceeirtaiice of a narrow claim in place 
of a broad one lu the l'ateut OtHce, in order to secure tlie patent, the in- 
ventor is entltled to every form lu wbich his invention may be copled 
and to a broad construction. 

|Iîd. Note. — For other cases, see Tateuts, Cent. Dig. §§ 229-232; Dec. 
Dig. § 157.*] 

'For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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2. Patents (§ 246*) — Ihfeingement — Omission of Eléments in Combina- 

TION. 

Joining two éléments of a patented combination into one, or dividing 
one into two, the one or the two, as the case may be, doing the same 
work as was done before in the same way, and no more, will not avoid 
Inf ringement ; but when the patentée writes into his daim a spécifie 
élément, especlally when there is a prior art, and gives to that élément 
a spécifie or spécial function in the combination, one who leaves such 
élément ont, and does not substitute an équivalent, is not an infringer, 
although the resuit is the same, brought about by minor changes and 
sultable adaptation of the remaining éléments. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. J 387 ; Dec. Dig. 
I 246.*] 

3. Patents (§ 246*) — Infringement — New Combination. 

The fact that one by changing the location of one of the éléments oî 
the machine and claim of a patent and attaching it to another of the 
éléments of the machine and claim without changing the form and func- 
tion of the élément to which it is attached, except to make it perform a 
double office or function, may and does leave out one of the éléments of 
the patent as claimed, and still obtain the same resuit, does not make 
him an infringer, even though in ail other respects his machine is a 
Chinese copy of the one described and claimed in the patent, but his 
change produces a new combination. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 387; Dec. Dig. 
§ 246.*] 

4. Patents (§ 246*) — Infringement — Combination. 

Where a patentée has specifically claimed ail the éléments of a com- 
bination, he thereby asserts their materiality, and cannot be heard to 
deny it. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. $ 387; Dec. Dig. 
§ 246.*] 

5. Patents (§ 328*)— Infringement — Incubatoe. 

The Hall patent, No. 692,277, for an incubator, as limited by the prior 
art and the spécifie language of the claim, held not inf ringed. 

In Equity. Suit by the Hall Mammoth Incubator Company against 
Charles Teabout. On final hearing. Decree for défendant. 

Cookinham & Cookinham, of Utica, N. Y. (Edmund Wetmore, of 
New York City, of counsel), for complainant. 

William T. Welden, of Richfield Springs, N. Y. (Henry N. Paul 
and Joseph C. Fraley, both of Philadelphia, Pa,, of counsel), for de- 
fendant. 

RAY, District Judge. The patent in suit, No. 692,277, for "incu- 
bator," was granted to Wilber P. Hall, of Pembroke, N. Y., February 
4, 1902, and the claim reads as follows: 

"In combination with an incubator, a heater, having a water jacket, pipes 
within the incubator having communication with said water jacket, the upper 
end of tie heater having an air chamber, a throttle mounted over an aperture 
leading into said chamber, a stem to said throttle passing through an aper- 
ture in the upper wall of said chamber, an expansion, cylinder, a float 
mounted therein, said expansion cylinder having communication with the wa- 
ter jacket, an adjustable bracket arm on the support for the expansion 
cylinder, a lever pivoted to the end of said bracket arm, a damper pivoted 
to tbe top 9f the chamber of the heater, a rod Connecting said damper, with 
the pivoted lever, a second lever fulcrumed on a bracket or arm of said ex:- 



*For other cases see same topic & § numbbs in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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pansion eylinder, aiid liavlng connection with the float at one end, and the 
stem of said throttle at a location adjacent to Its otlier end, whlch rests upon 
the pivoted lever carrled by tlie bracket arui, substautially as sUowu and de- 
scribed." 

The défendant insists it does not hâve the conibination of éléments 
of this claim or équivalents theref or aud therefore does not inf ringe ; 
also, that the prior art limits the range of équivalents, and that com- 
plainant's patent is very narrow. 

What are the éléments? (1) An incubator proper; (2) a heater, 
having (a) a water jacket, (b) pipes within the incubator proper having 
communication with said water jacket, (c) the upper end of the heater 
having an air chamber ; (3) a throttle mounted over an aperture lead- 
ing into said chamber ; (4) a stem to said throttle passing through an 
aperture in the upper wall of said chamber ; (5) an expansion eylinder 
(some distance above the heater) ; (6) a float mounted in the eylinder, 
(a) said expansion eylinder having communication with the water jaclc- 
et; (7) an adjustable bracket arm on the support for the expansion 
eylinder (the said cyHnder being supported by an arm connected with 
and extending upward f rom the water pipe running f rom the heater) ; 
(8) a lever pivoted to the end of said bracket arm (élément 7) ; (9) a 
damper pivoted to the top of the chamber of the heater; (10) a rod 
Connecting said damper with the pivoted lever; (11) a second lever 
fulcrumed on a bracket or arm of said expansion eylinder and having 
(a) connection with the float at one end, and (b) connection with the 
stem of said throttle at a location adjacent to the other end of the lever 
which (c) rests upon the pivoted lever carried by the bracket arm, ail 
substantially as shown and described. 

The défendant bas the first six éléments above mentioned, but con- 
tends he does not hâve either "an adjustable bracket arm on the sup- 
port for the expansion eylinder," or "a lever pivoted to the end of 
said bracket arm" or a "rod Connecting the damper with this pivoted 
lever" or "a second lever fulcrumed on a bracket or arm of said ex- 
pansion eylinder and having connection with the float at one end, and 
the stem of said throttle at a location adjacent to its other end which 
rests upon the pivoted lever carried by the bracket arm." He does. 
hâve a lever fulcrumed on a bracket or arm of the expansion eylinder 
and having connection with the float at one end and the stem of said 
throttle at a location adjacent to its other end, but this does not rest 
on any lever carried by the bracket arm. 

The incubator proper has no necessary connection with this auto- 
matically operating heating apparatus. Hot water pipes run f rom the 
heating apparatus to the incubator with return pipes for the purpose 
of properly heating same, and, of course, maintaining uniform beat 
therein. This heating apparatus could be used to heat any other room 
equally as well. The différences in construction between complain- 
ant's apparatus made under this Hall patent and the defendant's ap- 
paratus relate entirely to the means for regulating the heat in the heat- 
er, and consequently the température of the water in the water jacket 
and the parts connected therewith. In both constructions, the heaters 
proper are substantially the same. There is a fire pot for the fuel, 
an ash pit, a draft damper at the base, and this fire box is surrounded 
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witli a water jacket whence pipes lead to the compartments to be heat- 
ed. Above the fire pit is an air chamber with a door or damper pivot- 
ed to the heater and opening to the outside air. There is, of couVse, 
a chimney with flue for the passage of smoke and beat. The throttle 
is an opening in the top of the fire pot, openéd or closed, as the throt- 
tle proper which fits into the opening is raised or lowered. This throt- 
tle bas a stem extending upward as high as the expansion cylinder or 
connected with a rod which does. Close the throttle opening from 
the fire pot into the air chamber and direct draft is obstructed, and 
opening the door or damper into this air chamber allows cold air to 
corne in on top of the water jacket, and cool the water therein more 
or less. It is well known that water when heated expands. Attached 
to the bot water pipe which leads from the jacket to the compartments 
to be heated, and outside the heater, is a perpendicular water pipe 
which carries at its upper end, some distance above the heater, the ex- 
pansion chamber in which is mounted the float on the water which is 
raised or lowered as the water in the jacket and pipes becomes botter 
or cooler. This float, operated by the hot water, the real power, is the 
power which controls the door or damper opening into the air cham- 
ber, and also the throttle proper mounted over the aperture leading 
from the fire pot into said air chamber, and which aperture it is de- 
signed to close. If by suitable Connecting apparatus the rise or lifting 
of the float in the expansion chamber closes the throttle, and opens the 
door or damper leading from the outer air into the air chamber, draft 
is checked, and the fire is more or less deadened, and as the cold air 
cornes in ccntact with the water jacket the hot water therein is more 
or less cooled. As the water gets cooler, the float sinks, and a reverse 
action takes place, and the throttle is opened and the damper or door 
referred to closed. As already stated, the différences ueiween com- 
plainant's structure and that of défendant lie in this Connecting ap- 
paratus. As seen, the claim of the patent in suit is full of détail as to 
this means for coincidently operating the door or damper and the 
throttle. The patentée introduced into bis claim as an essential élé- 
ment "an adjustable bracket arm on the support for the expansion 
cylinder." A glance at the drawings and spécifications shows that the 
function of this bracket arm is to support "the lever pivoted to the 
end of said bracket arm." This lever is connected at one end with 
the rod or wire extending downward to and Connecting with the dam- 
per or door opening from the outer air into the chamber aboyé the fire 
pot, and controls such damper. The float in the expansion cylinder 
bas an upwardly extending rod or arm Connecting with the second lev- 
er at its (so called) inner end which second lever is fulcrumed on a 
bracket or arm of said expansion cylinder. The throttle bas an up- 
wardly extending stem or arm Connecting with the other or outer end 
of this s.cond lever which controls the throttle. That is, as the float 
rises in the expansion cylinder, the inner end of this second lever is 
elevated, and the outer end lowered, and this allows the throttle to 
close shutting off the draft of the heater. The first lever, pivoted or 
fulcrumed on the bracket arm, extends its inner end under the outer 
end of the second lever, and as the throttle drops down into place shut- 
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ting off draft the inner end of the first lever îs pressed downward, and 
its outer end elevated thereby lifting on and opening the door or 
damper into the cold air chamber and this allows the inrush of cold air. 
When the water cools and the float descends, the reverse action takes 
place ; that is, the outer end of the second lever is raised, thereby op- 
ening the throttle, and at the same tinie allowing the inner end of the 
first lever to rise, thereby allowing the damper or door to drop or 
close. 

Defendant's Structure. 

What has the défendant donc? As stated, he has no bracket arm 
on the support for the expansion cylinder and no lever pivoted to 
the end of any such bracket arm, and no rod Connecting the damper 
with any lever pivoted to a bracket arm or the expansion cylinder sup- 
port. He has no second lever resting on a pivoted lever carried by a 
bracket arm or any lever. Défendant does hâve a lever fulcrumed 
on a bracket or arm of the expansion cylinder, and having connection 
with the float at one end and the stem of said throttle at its other end, 
but neither end of this lever rests upon any pivoted lever or any pivot- 
ed lever carried by any bracket arm or any arm. 

Défendant opérâtes the throttle in this manner, viz. : As the float 
rises in the expansion chamber, the outer end of his lever is lowered, 
and the stem of the throttle thereto attached drops and the throttle 
is closed. Défendant has also attached a chain to this lever and to 
the draft damper at the foot of the heater, and hence this damper îs 
closed at the same time as the throttle. It is, of course, opened at 
the same time, and when the water becomes cool Or cold enough to 
allow the float to fall. This added chain and use made of this lever 
has nothing to do with this controversy. 

The door or damper opening into the air chamber and pivoted to 
the top of the chamber of the heater is controlled and regulated coin- 
cidently with the throttle in this manner, viz., attached to the stem of 
the throttle, which is, as stated, attached to the outer end of the lever 
above described, and only a short distance above the top of the heater 
is a horizontal arm, and the door or damper opening into the air cham- 
ber has an arm (or lever) extending back over the top of the heater 
to engage with said horizontal arm on the stem of the throttle which 
extends over the arm of this door or damper or lever attached to such 
damper. When the float rises, the lever above described fulcrumed 
to the bracket on the expansion cylinder drops at its outer end, as 
stated, and by means of the stem to the throttle the throttle is closed. 
As this stem descends, the said horizontal arm carried by it descends 
also, and, pressing on the arm or lever attached to the door or damper 
opening into thè cold air chamber, opens such damper allowing the in- 
pour of cold air. We hâve hère a second lever, but it is attached to 
the door or damper, and is governed and operated by the movement 
of the first lever described, or, directly, by the arm on the stem of the 
throttle, which stem is operated and controlled in its movements by 
the said first lever connected with the float in the manner described. 
This lever or arm attached to the door or damper is not fourtd in Com- 
plainant's structure. In defendant's structure neither lever is pivoted 
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to the end of any bracket arm on the support for the expansion cylin- 
der, as défendant has no such bracket arm. In both structures the 
hot water moves the float, and the float moves the levers, and the lev- 
ers control, respectively, the throttle and the damper. There is a dif- 
férence in the intermediate means employed and in the structure, but 
really no différence in resuit, or in the mode of opération of the heater 
or incubator as a whole. 

Does défendant hâve an allovvable équivalent for the "adjustable 
bracket arm on the support for the expansion cylinder"? In com- 
plainant's patent in suit this bracket arm carries a lever which, oper- 
ated by the lever which controls the throttle and which last lever is 
directly connected to the float, controls the door or damper to the cold 
air chamber. In defendant's structure the lever which controls this 
door or damper is attached to such damper and is operated by the 
stem of the throttle, which, in turn, is operated by the lever fulcrumed 
to the bracket on the expansion cylinder and directly connected with 
the float. That is, in both structures there are two levers. In both 
structures one of thèse levers is fulcrumed on a bracket or arm of the 
expansion chamber with its inner end connected to the float, and its 
outer end connected to the upper end of the stem of the throttle, and 
hence the direct function of tliis lever in both structures is to control 
the throttle. So far there is identity. Défendant, dispensing with the 
"adjustable bracket arm on the support for the expansion cylinder," 
and the "lever pivoted to the end of said bracket arm" (and which 
lever controls the damper into the cold air chamber) and also with the 
rod or arm leading from the outer end of this lever to the damper, 
substitutes the horizontal arm attached to and on the stem of the throttle 
and also a lever attached directly to the damper opening into the cold 
air chamber, and which lever is operated or controlled indirectly by this 
horizontal arm, but directly by the stem of the throttle and the lever 
on the bracket attached to the expansion cylinder, and controlled, in 
turn, by the float. The location of the lever for controlling the damper 
is changed, and this lever, instead of being supported by "an adjustable 
bracket arm on the support for the expansion cylinder," is supported 
directly by the damper itself to which it is attached. We bave a sub- 
stituted lever, but do we bave any substitute for the said bracket arm ? 

In defendant's structure the damper performs an added function. It 
not only controls the ingress of cold air into the cold air chamber, but 
it carries the lever made a part of it, and with the aid of the horizon- 
tal arm on the stem of the throttle performs the function of the ad- 
justable bracket arm on the support for the expansion chamber of com- 
plainant's structure. This horizontal arm is indispensable, but its lo- 
cation and support and function are différent from the function of the 
adjustable bracket arm. Its function is différent, as it does not sup- 
port anything. It moves the lever attached to the damper — applies 
power to it to open the damper, and on releasing the lever the weight 
of the damper causes the same to fall and close the opening into the 
cold air chamber. We do not bave the same number of éléments in 
the one structure we bave in the other. Défendant says that the, or a, 
function of the outer end of the lever (of the patent in suit) "fulcrumed 
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on a bracket or arm of said expansion cylinder" (and whîch controls 
the throttle), is specifically mentioned in the claim, and that the lever 
attached to the damper in defendant's structure performs no such or 
similar f unction. The language ref erred to is : 

"A second lever fnlcruuied on a braeket arni of said expansion cylinder, 
and having connection with the float at one end and the stem of said throt- 
tle at a location adjacent to its other end vJiieh (end) rests npon the pivoted 
lever carried by the bracket arm." 

The object of having this outer end of this (second) lever of the 
patent in suit rest upon the inner end of the pivoted lever carried by 
the bracket arm is to depress that inner end and elevate its outc:r end 
to which is attached the rod leading to and connected with the damper 
opening into the cold air chamber and so raise or open the damper. 
Elevating the outer end of such lever opens the damper in complain- 
ant's structure while depressing the end of the lever directly attached 
to the damper in defendant's structure opens such damper. 

[1^ 2] The complainant, instead of taking the claim of the patent élé- 
ment by élément as specified in the claim, divides thèse éléments into 
three groups (leaving out the incubator proper ; that is, the heated cham- 
ber or chambers in which the eggs are placed), viz. : (1) heater with fire 
chamber, jacket, air chamber, throttle and damper; (2) expansion cyl- 
inder, float therein, and a lever connected with the float at one end 
and with the throttle by means of the rod or stem at the other; (3) 
the parts for actuating the cold air damper, and which consists of the 
lever mounted on the bracket arm for its support and the rod or arm 
extending from this lever to the damper. Com]3lainant insists that this 
third group is to be treated as one élément made up of parts, and that 
défendant bas changed the location and form of those parts, viz., by 
substituting the stem of the throttle to carry a latéral arm for con- 
trolling the lever attached to the damper, and substituting a lever di- 
rectly attached to the damper and controlling this lever by the said 
latéral arm, and the movement of the stem of or rod attached to the 
throttle. If we can properly segregate the éléments of this claim into 
groups, each group accomplishing a certain resuit and say there are 
only three éléments in the claim (outside the incubator box proper), 
and that défendant bas three groups, each performing the same fonc- 
tion as does the corresponding group in complainant's device, then 
there is substantial identity and infringement is made out; but, if 
we must find in defendant's device élément for élément as written in- 
to the claim of the patent ail the éléments or an équivalent therefor, 
then it is difiicult to find infringement. It is, of course, settled patent 
law that changing form and proportions and even location of parts 
will net avoid infringement, if the functions remain the same, and 
hence the mode of opération and results remain substantially the same. 
Unless there are limitations written into the claim or imposed by the 
prior art, or by the acceptance of a narrow claim in place of a broad 
one, in the Patent Office, in order to secure the patent, the inventer 
is entitled to every form in which bis invention may be copied and to 
a broad construction. Winans v. Denmead, 15 liow. 330, 342, 14 L,. 
Ed. 717. And joining two éléments into one, or dividing one into two. 
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the one or the two, as the case may be, doing the same vvork as was 
doue before in the same way and no more, will net avoid infringement. 
Nathan v. Howard, 143 Fed. 889, 75 C. C. A. 97. This is not elimi- 
nating one of the éléments of the patent, but a mère change of form 
and construction. So descriptive vvords in a claim may be treated as 
surplusage and immaterial. But when a patentée writes into his claim 
a spécifie élément, especially when, as hère, we hâve a prior art, and 
gives to that élément a spécifie or spécial function in the combination, 
he who discovers that one of those éléments may be left out and who 
leaves it out and does not substitute an équivalent is not an infringer, 
although the resuit is the same, brought about by minor changes and 
suitable adaptation of the remaining éléments. Hère the défendant has 
left out the "lever pivoted to the end of said bracket arm" and also the 
"adjustable bracket arm on the support for the expansion cylinder," 
and he has used the damper to support and carry the lever, the loca- 
tion of which is changed, carried by the bracket arm of complainant's 
device. To control this damper, the défendant has added the latéral 
arm to the stem of the throttle, a function performed by the onter end 
of the other lever in complainant's device. The resuit is that the 
movement of the lever controlling the damper is controlled, indirect- 
ly, by the movement of the lever ("second lever" of the patent) ful- 
crumed on a bracket or arm of the expansion cylinder. 

It was old in the prior art to raise and lower the throttle and damp- 
er, or to raise the one and lower the other coincidently by means of 
levers and lever attachments connected with a float operated by hot 
water or steam or hot air ; the purpose being to regulate the tempéra- 
ture. Hall did not broadly claim "means" for doing this. If he had, 
his application must necessarily hâve been rejected on the prior art, 
unless it was patentable invention to substitute a coal furnace or heat- 
er for one having a lamp for heating the water in the boiler or water 
réceptacle. 

In the Eddy patent for "incubator," dated January 11, 1887, No. 
355,684, we hâve beat maintained in the incubator proper by means 
of hot water pipes connected with a hot water tank in the upper part 
of the incubator which is connected with a boiler, outside the incubator 
proper, and which boiler, as shown and particularly described, is heat- 
ed by a suitable lamp, but the patent says : 

•■iii.steud of the boiler C any otber suitable boiler ruay be employed if pre- 
ferred." 

It is évident that a coal heater, furnace, or oil stove could be sub- 
stituted without departing at ail from the invention. In his heater 
Eddy has a flue, h, which when closed by a damper, h, opening into 
the outer air, forces the heated air into a chamber, l, in contact with 
the walls of the boiler thereby heating the water. When damper b is 
opened in a manner to be described, the beat passes off, and the water 
rapidly cools. When closed, the water in the boiler is heated, and pass- 
es through an induction pipe into a tank B, which has an eduction pipe 
D leading back to boiler C. A vertical ventilating tube extends from 
the interior of the incubator through the tank to the open air, and 
this tube is provided with a centrally pivoted damper y. Closed, this 
205 F.— 58 
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damper confines the beat ïn the iiiterior of the incubator, but, open, ît 
allows the beat to escape, there being a tube at the bottom for the in- 
gress of f resh of cold air. To make this incubator, including the heat- 
er, self-regulating, means are provided for opening dampers b and y 
coincidently when the beat became excessive. As in the patent in suit, 
the beat itself , by means of floats in contact with and operated by the 
bot water and connected to one of the levers and by means of two 
levers, the end of one resting upon the end of the other, thereby con- 
trolling it, and which levers are attached respectively to dampers b and 
y, régulâtes and controls such dampers and consequently the beat of 
the water, and also the beat of the air in the incubator. Eddy has 
twin tubes, H; that is, "an expansion cylinder and a float mounted 
thereon." Each tube has a float, /. Thèse floats are provided with a 
downwardly opening air chamber, and are partially submerged in the 
water in the tank, and are connected by rods to one of the levers, lever 
0, which has an arm for the purpose. This lever is supported by and 
pivoted to a post on the incubator and connected at one end, its inner 
end, by a rod, to damper y in the ventilating shaft. The outer end of 
this lever rests on the inner end of lever P which is pivoted on an- 
other post, or support, The outer end of lever P is connected by a 
rod to damper b in the beater. The opération is very simple. When 
the water is hot, it expands, and not only tends to raise the floats, but 
it beats the air in the downwardly opening air cbambers of such floats, 
and so they are forced upwardly by beat. This lifts the inner end of 
lever and opens damper y and at the same time depresses the outer 
end of lever which pressing down on the inner end of lever P causes 
its outer end to rise and open the damper b. When the water is cool 
enough, the reverse action follows. Damper b is the "throttle" of 
Hall and damper y is Hall's damper opening into the air chamber 
above the fire pot. Possibly Hall improved somewhat on the means 
for regulating dampers by bis specifically described and claimed 
means ; but, in view of this prior art, I do not see that défendant in- 
fringes the Hall patent by using the means he does for that purpose. 
Hall with great minuteness not only specifically described in bis claim, 
but claimed a certain construction containing certain éléments, which, 
as specifically described and claimed, was new vi^ith Hall and to that 
extent there was novelty ; but the défendant has not copied that con- 
struction unless he has substituted équivalents. Defendant's structure 
(referring to thèse means) is also an advance on and a departure 
from the prior art, but it does not embody the complainant's spécifie 
structure as a whole. 

The patent to McAvoy, No. 93,104, issued July 27, 1869, for "heat- 
regulator for hot water apparatus," the object of which invention is 
to "produce an automatic beat regulator for hot water and other heat- 
ing apparatus," which may be attached to almost any furnace or beat- 
er having a water réservoir, provides for a cylinder or chamber sur- 
rounded by the water or steam of the apparatus so the beat thereof is 
imparted to the chamber. Into the chamber extend a pair of tubes one 
for the ingress of water, and the other extending f urther down is pro- 
vided at its upper end with a chamber (expansion chamber) containing 
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a piston or flpat "on the bottom of which the fluid is caused to press by 
the formation of steam and the raréfaction or expansion of the air 
within the chamber by unusual heat." Says the patent : 

"The stem of the piston or float is connected, through suitable média, to 
the draught and fuel doors, or to a damper or dampers in the tiues of the 
furnace which it thus serves automatically to operate as required." 

The piston, or float, is, of course, forced upward by excessive heat, 
and its stem, attached to a lever G, which is fulcrumed to a standard 
supporting it, will elevate one end of such lever and, of course, de- 
press the other end. A chain is attached one to each end of this lever, 
and thèse chains are attached, respectively, to the draft door (for ad- 
mitting air to create a draft) and the furnace door for the admission of 
fuel and cold air, one or both. In this device of McAvoy he has the 
draft door normally open, but, when the heat becomes excessive and 
the float is elevated, the end of the arm of the lever attached to the 
chain connected to the draft door is depressed and the draft door closed, 
thus checking the draft and heat. As the other end of this lever is 
attached by a chain to the furnace door, if the closing of the draft 
door does not sufficiently subdue the heat, the continued rise of the 
float will further elevate this end of the lever and open the furnace 
door allowing cold air to corne in on top of the burning fuel, still fur- 
ther checking the draft. 

Other patents in the prier art show means for controlling dampers, 
doors, and the heat in heaters, etc., but it is not necessary to describe 
them. There is nothing new or novel in the idea of a "throttle" above 
the fuel chamber to control or regulate the draft or aid in so doing 
and thus aid in controlling the heat. 

But, aside from ail this, the real controversy hère, as I look at it, 
is over the damper and throttle regulating mechanism, and over that 
part of it which régulâtes the damper or door opening into the air 
chamber and which is pivoted to the top of said chamber of the heat- 
er. This Hall claim specifically calls for "an adjustable bracket arm on 
the support for the expansion cylinder" and "a lever pivoted to the 
end of said bracket arm" and "a rod Connecting said damper" (the 
door or damper opening into this cold air chamber) with the pivoted 
lever (the lever pivoted to the end of the bracket arm and which lever 
is actuated by the outer end of the other lever which is pivoted to a 
bracket on the expanding cylinder). 

As we hâve seen, defendant's structure has no such bracket arm, 
the function of which is to support the lever which opérâtes the dam- 
per above mentioned. In defendant's structure the lever which opér- 
âtes that damper is attached directly to the damper and forms a part 
of same, ahd is, of course, supported thereby, and hence a bracket 
arm adjustable on the support for the expansion cylinder is unneces- 
sary. We hâve a lever with which to operate this damper, but at a dif- 
férent place and difiierently supported. Xhe rod mentioned in the claim 
extending from the damper to the lever pivoted to the bracket arm 
is also dispensed with. But this nécessitâtes the substitution of the 
horizontal adjustable arm on the remaining rod which extends from 
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the lever pivoted to the bracket on the expansion cylindei; to the tbrot- 
tle. In defendant's structure one of the rods of the Hall patent, with 
a horizontal arm added thereto, does the work of the two rods in the 
Hall patent. However, we cannot escape the fact that a bracket arm 
to support a lever pivoted thereon to operate the damper is wholly 
eliminated in defendant's structure, and that the lever for the damper 
being attached thereto directly is supported thereby. By writing an 
élément into a claim the patentée necessarily allèges its materiality and 
claims it as such. Not so of mère descriptive vvords which, as stated, 
may be disregarded. It is also true that a patentée may claim a thing, 
made up of parts, as an élément of his claim in a combination, and 
describe the construction of that thing or élément without so limiting 
himself that another may copy his combination in every respect other 
than the detailed construction of that élément as described in the patent 
and escape infringement. 

Hall's idea of means was some Connecting apparatus which operated 
on by the rising float in the expansion chamber would close the throt- 
tle by permitting it to drop down into the opening at the top of the 
fuel chamber, thereby shutting off draft, and at the same time open 
the damper into the air chamber above the fuel chamber, thereby per- 
mitting the inflow of cold air. His idea of means to accomplish this 
was embodied in the apparatus described, viz., two levers, one con- 
nected to the float by its stem at one end and to the throttle near its 
other end by means of a Connecting rod, and the other lever, connected 
to the float by means of being directly in contact with and acted upon 
by the lever first mentioned at one end and connected to the damper 
by means of another rod at the other end. To obtain proper action on 
the throttle and damper at the same time by lifting the float — that is, 
lower the one and raise the other — it was necessary to lower the end 
of the lever to which the throttle is attached. This was simple as the 
mère rise of the float accomplished this resuit. But there miist be a 
lifting action on the damper at the same time by the rise of the float, 
and hence the necessity for the other lever. To lift the damper, it was 
necessary to connect it to the outer end of this other lever, which end 
could be elevated ; and, as Hall so elevated it by pressing down its 
inner end by means of the dépression of the outer end of the first lever 
hère mentioned connected to the throttle, it became necessary on ac- 
count of the location of this second lever, the lever for the damper, 
to hâve a support for such lever on which it could be pivoted. Hall 
then provided a spécifie means for this, viz., "the adjustable bracket 
arm on the support for the expansion cylinder," and also provided 
"a rod Connecting said damper with the pivoted lever"; that is, the 
lever pivoted on the said bracket arm. In doing this Hall was not 
merely describing an élément of his claim the function of which élé- 
ment is to lift the damper, but was naming and claiming specifically 
the éléments of his apparatus for lifting such damper. Thèse and ail 
thèse he claimed with their équivalents. True it is that hère we bave 
an apparatus for lifting the damper, but it is made up of éléments, 
each of which is described and claimed. In this combination is a lever 
operating the damper which is supported and f ulcrumed on the bracket 
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arm provided for the purpose, which, in turn, is adjustably mounted 
on the support for the expansion cylinder, and which lever is in con- 
tact with and controlled by another lever at one end and attached by a 
rod to the damper at the other end. This lever in this combination is 
the mechanical équivalent of a lever directly connected to and forming 
a part of such damper, and hence supported thereby and fulcrumed 
thereon, and not connected to the other parts mentioned otherwise than 
by being pressed updn and actuated by the horizontal arm adjustably 
attached to the rod leading to the throttle and actuated in the manner 
described so far as lifting the (laminer is concerned. In both the power 
is f rom the same source, the float ; the damper is opened by the lift- 
ing thereof ; the damper is lif ted by the direct dépression of the outer 
end of its lever in clefendant's device, and by the élévation of the outer 
end of its lever in complainant's device, but in both devices it is the 
rise of the inner, or float end, of the lever supported on the expansion 
cylinder, that actuates this damper lever. But the fact remains that 
the connections and means intermediate the outer end of the lever 
pivoted on the expansion chamber and the damper are whoUy diiïerent. 
The difficulty I meet with in finding infringement by défendant is 
that : 

■'lu making his chiiui the inventor is at liberty to clioose his own form of 
expression ; ami, wliile tlie courts may construe tlie sanie in view of tlie 
spécifications and tlie state of the art, tliey may not add to or detract from 
the claini. And it is equally true that, as the inventor is required to enu- 
nierate the éléments of his claim, no one is an infringer of a combination 
ciaiui unless he uses ail the éléments thereof." Cimiotti Uuhairing Co. v. 
American Fur Kefining Co., 198 U. S. 309, 410, 25 Sup. Ct. 697, 702 (49 L. 
Ed. 1100), and cases there cited. 

And I find difficulty in holding that défendant has in his combina- 
tion ail the recited and specified éléments of the Hall claim or équiv- 
alents therefor. Défendant has a structure in which at least one of 
those éléments of the Hall claim is wholly unnecessary, and is there- 
fore eliminated without the substitution of an équivalent, useless using 
the damper itself to support its lever is the substitution of an équiv- 
alent. The latéral arm of défendant adjusted to the rod connected to 
the stem of the throttle may properly be regarded as the équivalent 
of the rod leading from lever to damper in complainant's device. It 
is the élément which directly or immediately controls the movement 
of the damper. When the latéral arm descends with the rod attached 
to the throttle (which action closes the throttle), it presses on the outer 
end of the lever of the damper and opens it, and when that rod as- 
cends, and thereby opens the throttle, this cold air damper is again 
closed. But when this damper itself in defendant's device is made to 
perform the double function of opening and closing the passage into 
the cold air chamber, and also supporting the lever which controls 
such damper, a function performed in the Hall patent by the bracket 
arm adjustably mounted on the support for the expansion chamber, 
hâve we substituted an équivalent for such bracket arm ? The défend- 
ant has not changed the form or construction of this damper, except 
by attaching the lever thereto directly as an intégral part thereof. 
Hall connects his damper lever to the damper by means of a rod. 



918 205 FEDERAL REPORTER 

This may be treated as an immaterial variation, but, when we corne to 
eliminate Hall's bracket arm and use the damper, one of the essential 
éléments of both structures, to perform its functions we hâve some- 
thing moré than mère change of form or location of parts. We hâve 
not changed the main function of the damper or its mode of opération, 
but we bave changed the means for operating it and the mode of oper- 
ating it, and hâve made it perform an added function, that of sup- 
porting the lever by which it is opened and closed. 

It is évident that the patentée, Hall, did not really intend to restrict 
himself in his claim as narrowly as he did. He says : 

"I employ a throttle adapted to be actuated by tlie expansion of a liiiuid 
In a chamber conneeted wlth the furnace. and, as this throttle is actuated, 
its lever actuates means that control the admission of cold air to the fnrnace. 
thiis automatically nialntaiuing a practically uniform température in ali parts 
of the machine." 

It is évident from this that his idea of means was to actuate the 
lever, etc., controlling the damper through the lever controUing the 
throttle, and which lever is actuated by the rise and fall of the float. 
This idea was executed by the means described and claimed, and is 
found in defendant's device executed by the means which he adopted. 
Hall also says: 

"In the présent instance I hâve shown one form of mechanism for this i)ur- 
pose ; but it is évident that other forms of mechanism may be provided, and 
yet accomplish the sanie purpose. • * * From the above It vrill be seen 
that I hâve devised a simple, cheap, yet practical and efficient incubator, and 
while the structural embodiment of my Invention as hercin disclosed Is what 
I at the présent tiine consider the préférable, it is évident that changes, 
variations and modifications may be resorted to without departing from the 
spirit of the invention or sacrificing any of its advantages, and I, therefore. 
do not wish to restrict myself to the détails of construction herein iUustrateâ, 
and described (he does not say claimed), but reserve the right to make such 
changés, variations and modifications as come properly within the scope of the 
protection praj'ed." 

This, of course, shows Hall's appréciation of the fact that other 
forms of mechanism for lifting and dropping the damper — that is, 
opening and closing it — were possible, and this should hâve cautioned 
him not tô be so spécifie in his claim as to limit himself tO a construc- 
tion with- the spécifie éléments of means there detailed, Many cases 
are found where a patentée bas unnecessarily limited himself in his 
claims. The complainant's expert, Mr. Wilhelm, contends that an 
équivalent for the "adjustable bracket arm" aside from its location as 
stated in the claim is found in defendant's structure. On cross-ex- 
amination hé was asked to point out (cross-question 23) the équiv- 
alent for the bracket arm of the Hall patent. He answered among 
other things ref erring to the bracket arm : 

"As I look at it, it is slmply a pivoted support for the damper lever 34' In 
defendant's machine there is no such bracket arm fastened to the pipe which 
connects wlth the expansion lever for pivotally supporting the damper lever, 
but, instead of tha.t, the damper lever is supported on a pivoted support 17 
on the top of the air chamber, and this support performs the function for the 
damper lever in defendant's machine which Is performed by the bracket arm 
26 in the patent in suit." 
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To make this clear he was asked (cross-question 24) : 

"I asked you to point out by référence to numerals tlie part or parts whicli 
lu your opinion constitute the équivalent of tliis adjustable braeket arm. 
Ani I to uuderstand that you point out the part 11 as being sucli équivalent? 
A. That is niy view." 

The part 17 pointée! out by the witness are the ears or projections 
on the damper, which is neither more nor less than a door which opens 
by hfting the lower end, and which is hinged or pivoted by means of 
projecting ears on the upper end of the door or damper and corre- 
sponding ears on the furnace, ail of which ears hâve corresponding 
openings or holes through which is passed one or two rods, one for 
€ach set of ears it may be. The door or damper is fulcrumed on this 
rod or thèse rods on which it turns and by which it is held in place. 
This is exactly the construction of the Hall furnace, and exactly the 
attachment of his door or damper to his furnace. In both the door or 
damper is pivotally attached to the top edge of the furnace or heater. 
When the défendant extended his arm or lever from this door made 
intégral with it, and pressed on the outer end of such lever, the door 
pivotally mounted on the furnace by means of the ears and rod, or 
rods was lifted at its lower end and opened. When Hall attached his 
wire chain or rod to the lower portion of this door mounted and piv- 
oted on the furnace in the same way and at the same place and pulled 
up by means of his lever and rod, he opened the door in precisely the 
same way. Hall bas, and his claim calls, in addition for the braeket 
arm on which to pivotally mount the lever for operating this door or 
damper, and as stated this was a necessary élément of his claim with 
the lever located as it is in his patent and claim. When défendant 
éliminâtes this braeket arm he substitutes nothing in its place. He 
substitutes no équivalent, but uses the dooT or damper pivotally 
mounted on the upper edge of the heater or furnace as the support for 
the damper lever. By changing the location of his damper lever and 
attaching it to the damper itself he simply éliminâtes the braeket arm. 
On this subject Mr. A. S. Browne, defendant's expert, testifies: 

"Moreover, thèse eurs 11 are identical in location and function witli tlie 
corresponding ears 11 of the Hall patent. Accordingly, if it is to be accepted 
(as it caunot be) that thèse ears 11 perforni the same office as the adjustable 
braeket iiG of Hall, the défendant bas discovered that the braeket $6 is a 
wholly unnecessary feature, because he leaves it out altogether, and does its 
work through the already existing ears 11. Therefore, if Mr. Wilhelm's opin- 
ion is correct that defendant's ears 11 do the work of the Hall braeket arm 
.^6', défendant bas dispensed altogether with the braeket arm 26 and has not 
substituted anything whatever for it, because he gets the resuit (accordlng 
to Mr. Wilhelni) by utilizing the existing ears 11 and without addlng any- 
thing thereto. The omission of a part altogether without putting anything 
else In its place is not équivalence. In order that two devices may be équiva- 
lents, it is not only necessary that they sliould perform substantially the 
■ same results, but also that tiiey should do it in substantially the same way. 
If it be assunied that the same eventual resuit is accompli.shed by Hall, and 
by défendant, that resuit is not accomplished in the same way. On the con- 
trary, défendant dispenses altogether with Hall's braeket arm gff adjustably 
mounted on the support for the expansion tank; and he gets the resuit by 
différent mechanism, and differently arranged as compared with the remaiu- 
iug mechanism reclted in the Hall claim." 
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He vvlio copies the patented machine of a patentée made strictly ac- 
cording to the claim of his patent, except that he leaves out one of the 
éléments of such machine described and claimed in the claim of the 
patent without making any substitution, is not an infringer of such 
patent. Dunbar v. Meyers, 94 U. S. 187, 201, 202, 24 L. Ed. 34; 
Wright V. Yuengling, 155 U. S. 47, 52, 15 Suj). Ct. 1, 3, 39 L. Ed. 64; 
Loraine Development Co. v. General Elec. Co. (C. C. A.) 202 Fed. 
215; Walker on Patents, § 349. 

[3] And the fact that by changing the location of one of the élé- 
ments of the machine and claim of the patent, and attaching it to an- 
other of the éléments of the machine and claim, without changing the 
form and function of the élément to which attached, except to make 
it perform a double office or function, such person may and does leave 
out one of the éléments of the patent as claimed, and still obtain the 
same resuit, does not make him an infringer, even if in ail other re- 
spects his machine or structure is a Chinese copy of the one described 
and claimed in the patent. It must be and is a différent invention — 
not an improvement on the other merely. 

In Walker on Patents (4th Ed.) § 349, it is said : 

"Ai)d infringemeut is not avevtcd by nnitivig two elciiieiits of a ni.'K-liiiu' kî- 
niiinnfactiu'e into one intcgriil paît, if tlie luiited part iierfoniis the .•^iiiiie l'nuc- 
tiou in substantially the saine way na did tlie separiite parts before tlu> 
union." 

In section 352 he says: 

"One tliing to be tlie équivalent of another must perfoi'ui the sanie finie- 
tions as that othei'. If it jierfornis the saine function, the fact that it also 
perfornis another function is iniuiaterial to any question of lufringeuient." 

But this does not mean that if a claimed élément of a patented struc- 
ture is discarded by the alleged infringer and nolhing is substittited 
therefor, but the alleged wrongdoer changes the location of an élé- 
ment before supported by the discarded élément and which discarded 
élément was absolutely essential to the working of the élément whose 
location is changed, and attaches the élément, the location of which 
is changed to another claimed and essential élément of the device al- 
leged to be inf ringed making the latter élément perform a double func- 
tion, that there is infringement. What the above statement means, 
and what the cases hold, is that if an élément is substituted, and the 
substituted élément is an équivalent for the one discarded and per- 
fornis the function of such discarded élément, it is immaterial, so 
far as infringement is concerned, that it also pcrforms an added func- 
tion or some further function in the infringing macliine. See Massetli 
V. Palm (C. C.) SI Fed. 824; Norton v. California, etc. (C. C.) 45 
Fed. 637; Comptograph Co. v. IVIechanical Accountant Co., 145 Fed. 
331, 337, 76 C. C. A. 205. 

Mr. Browne, defendant's expert, claims that the purposes accom- 
plished by the two devices are not the same, in that the arrangement 
of the levers in Hall's device at a distance above the top of the furnace 
or heater was to accomplish a definite purpose, viz., remove them from 
interférence with the introduction of coal into the fuel chamber which 
is donc by removing a cover on the top of this cold air chamber and 
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lifting out and turning to one side the throttle stopper, and then pour- 
ing in the fuel. In both machines or structures this opération of f eed- 
ing fuel is the same, as the water jacket entirely surrounds the fuel 
chamber, and it is plain that, if Hall's damper lever and Connecting 
rod were lowered so as to support the lever on the top of the heater, 
they vvould be in the way of and a hindrance to the feeding of the fuel 
chamber. In this respect Hall's device is superior to that of the de- 
fendant, whose damper lever more or less interfères with the process 
of feeding. This, however, bas nothing to do with the opération of 
the incubator proper, or the opération of the heater when fuel is in, 
or with the ultimate results attained. Hall says nothing as to his rea- 
son for placing his damper lever where he did, but this is immaterial ; 
for, if his location of parts be an advantage in operating the heater, 
he is entitled to the benefit of ail the results attained in convenience 
and ease of opération by his construction whether mentioned by him 
or not. 

[4] Hall elected to locate his levers and Connecting rods, etc., where 
and as he did, and to claim specifically ail the several parts, and can- 
not ask the court to modify or rewrite his claim by ignoring any claim- 
ed élément of his combination. He asserted their materiality by claim- 
ing them, and cannot be heard to deny it. Fay v. Cordesitian, 109 U. S. 
408, 3 Sup. Ct. 236, 27 L. Ed. 979. 

It should be added that when an alleged infringer copies the device 
of the patent, leaving out some minor élément of construction, and 
making some other élément perform its function in addition to its own 
by changing its construction for that purpose, we bave a substitute 
for such discarded élément, and it is immaterial that the two éléments 
are united in one, provided always that the two structures operate in 
substantially the same way, and produce the same resuit. In such a 
case we hâve an équivalent for both éléments, so changing the one re- 
tained in its changed form as to unité two éléments into one and mak- 
ing the united éléments perform both functions. We bave something 
similar to this in McSherry Mfg. Co. v. Dowagiac Mfg. Co., 101 
Fed. 716, 720, 41 C. C. A. 627, although in that case there was both 
an actual substitution of some new parts for the discarded "clamping 
plates" and a change of construction of one of the retained parts. 

[5] I am reluctantly forced to the conclusion, in view of the lan- 
guage of the claim, that défendant has a combination which does not 
infringe the patent in suit. 

The bill will be dismissed, with costs. 



SLIP SCARF CO. V. BLANCHARD & riUCE. 

(District Court, S. D. Aew York. May 10, 1913.) 

Patents (§ ,"28*) — VALiorry and Tnfbingemknt — Necktie. 

The Keys patent. No. 92,3,534, for au improvemeut in neckwear, claiuis 
2 aud 3, tield void for lack of invention, and claim 7 as broader tlian 
warrauted by the spécification. Claim 1, for a necktie having a portion 
of tlie iuner side of tlie neckband eut away and a strip of autlfriction 

•For other cases se« same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fabric substituted therefor, to prevent it froœ being torn by the rear col- 
lar button, was not anticipated and discloses invention; also held valid, 
as against the clalm of prier use, and infriuged. 

In Equity. Suit by the Slip Scarf Company against Blanchard & 
Price for infringement of letters patent No. 923,534, for an improve- 
ment in neckwear, granted to W. A. Keys June 1, 1909. On final 
hearing. Decree for complainant. 

Kenyon & Kenyon, of New York City (Robert N. Kenyon, of New 
York City, of counsel), for complainant. 

Alan M. Johnson, of New York City, for défendant. 

MAYER, District Judge. The neckwear art is narrow, and the im- 
provements necessarily slight and simple, hence the difficulty of deter- 
mining whether invention was shown in the "slip scarf" patent hère 
under considération. 

For some years the two-fold turn-down collar has been in vogue, 
and in connection therewith the four-in-hand tie has been much worn. 
After a tie made of rough or antifriction material has been plalced 
between the folds of the collar, and the collar is in position around the 
wearer's neck, it is something of a task to adjust the tie without in- 
juring it, or, where the seam is caught by the rear collar button, with- 
out tearing it. In the ordinary manufacture of neckwear it has been 
the practice to fold the tie, and hâve the folds come together and then 
be secured by a row of stitching, which generally cornes near or in the 
center of the neckband on the inner side, and thus is likely to engage 
the collar button. 

Keys, a well-known manufacturer familiar with the art and appré- 
ciative of the commercial possibilities of any improvement therein, 
sought to overcome thèse diffîculties. In his application for letters pat- 
ent filed January 7, 1909, he stated: 

"I bave found that by the application, on the inside of the neckband, of à 
strip of very smooth fabric, which in its relation to the material from which 
fhe necktie is made is a relatively antifriction material, it is possible to 
overcome niany of thèse diffîculties ; and in conjurwtinn with this I hâve foxmd 
that it is préférable to eut avvay a portion of the fabric of the inner part of 
Uîe neckband which is covered by this strip of relatively antifriction material, 
thereliy making the tie thiuner at that point than it would otherwise be." 

Letters were issued on June 1, 1909; the plaintiff corporation hav- 
ing, meanwhile, become the assignée. It is contended that the défend- 
ant corporation has infringed four out of the seven claims as follows : 

"1. In a necktie, the conibiuation of a neckband and two tying ends, a por- 
tion of the inner band only of the necktie eut away, and a strip of anti- 
friction fabric substltuted therefor. 

"2. In a necktie, the combination of a neckband and two tying ends, a 
jiortiou of the inner face only of the neckband conslsting of a strip of sub- 
stantially antilriction fabric and independent interlinings in the tying ends'.. 

"3. In a jiecktie, the combination of two tying ends and a neckband, a por- 
tion of the inner side only of the neckband being made of a relatively anti- 
friction fabric and an interlining in said necktie, substantially thinner in a 
portion of the neckband than in the tying ends." 

"7. In a necktie formed of a two-ply elongated fabric, a portion of the inner 
ply of the necktie eut away, and a strip of fabric substltuted therefor." 
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A study of the prior art requires a close analysis of the daims. On 
January 11, 1909, while the Keys application was pending, the Patent 
Office made the f ollowing requirement : 

"The foUowing claims are found to be patentable and are suggested to ap- 
plicaut for the purpose of Interférence. Applicant Is requlred to maUe such 
claims on or before January 23, ]909, under rule 96. * * * 

"5. A neektie forined of an elongated two-ply fabric and a fllling pièce con- 
Hned between the plies iu which botli the two-ply fabric and the filling pièce 
extend substautially throughout the length of the tie, and comprising rela- 
tively thick and soft end sections and a relatively tliin and smooth inter- 
mediate section. 

"d. A neektie fornied of a two-ply covering fabric extending continuously 
thro<ighout the lenfith of the tie, and a filling pièce confined between the 
plies in which an interniedlate portion of the tie is substantially thinner 
uud smoother than the end portions. 

"7. A neektie comprising a cover and filling (interlining) in which the cover 
ex tends continuously throughout the length of the tie, and. in which an Inter- 
niedlate portion of the tie is substantially thinner than the end portion." 

Promptly, on January 22, 1909, the applicant disclaimed the subject- 
matter set forth in thèse claims 5, 6, and 7. He thus recognized as 
part of the prior art a neckwear construction in which the filling pièce 
(or interlining) in its intermediate section or portion (1) was relatively 
thin and smooth ; or (2) was substantially thinner and smoother than 
the end portions; or (3) was substantially thinner than the end por- 
tions. It also appears that when Keys originally filed his application he 
made the f ollowing broad claim: 

"7. In a neektie, the combination of a neekband and two tylng ends, a por- 
tion of the inner face only of the neekband being made of a relatively anti- 
friction fabric of différent niaterial than the neektie proper." 

This claim was rejected on February 5, 1909, upon the patent to 
Laverty No. 238,406. That was a patent for cementing the label to 
the inner face of the neekband. In Laverty's spécification he points 
out that the then usual method of marking the titles on the bands of 
neckscarfs was to form the title by printing directly upon the "silk or 
satin face" of the band. While the claims do not describe the fabric 
■of the, label, it is manifest that the label was of some smooth material, 
-and that this was the ground of rejection of Keys' original claim 7. 

No ground for rejection was stated, but that was not necessary un- 
der the rule (66) of the Patent Office, where the pertinence of the réf- 
érence is obvions as hère. It is clear, then, that the use of antifriction 
material was old, and there are several exhibits in évidence (such as 
Complainant's 8, Defendant's G, N, and Q) with this feature, and I 
suppose it may even be regarded as matter of common knowledge that 
a smooth material will slip or move easily. 

In addition to the eft'ect of the disclaimer, référence to the Mitchell 
patent (No. 904,710) .shows that there was no invention in employing 
independent interlinings in the tying ends. While Mitcheii s neekband 
was elastic and flexible, and the Keys' neekband is inelastic and pre- 
sumably strong, the idea of a thinner neekband and of independent in- 
terlinings must hâve been plainly disclosed to one skilled in the art. 

There is no mystery in an interlining. It is old in the art, and is 
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merely a lining ordinarily concealed between other plies of the struc- 
ture. 

It should be noted that there is not any cutting away feature in 
either of thèse claims, and with this interprétation the complainant's 
expert agrées. (C. R. 280.) 

Froni the knowledge available when Keys made his application, it 
follows that claims 2 and 3 are invalid for want of invention. Claim 
1, however, does show patentable novelty. The question is close, but 
two considérations résolve the doubt in favor of complainant: 

First. Notwithstanding several attempts, no one seems to bave 
thought of cutting away a portion of the inner band of the necktie and 
substituting a strip of antifriction material therefor. Sonie of the 
previous patents show either a mutilation of the scarf or a device for 
the neckband which seems almost grotesque to the eye of a wearer of 
neckties, even though he may not be an expert. Povvers in 1904 (No. 
768,299), Pierce in 1906 (No. 833,083), Hoople in 1907 (No. 857,402), 
Reynolds in 1908 (No. 683,483), and Mitchell in 1908 (No. 904,710) 
failed to suggest in the remotest degree the cutting away feature of 
the Keys invention. The Davies patent, even if considered, does not 
disclose the invention under considération. 

What seems simple now was evidently a real problem, which re- 
mained unsolved until Keys, by his device, found that he could pré- 
serve the integrity of the tying ends, limit waste within commercial re- 
quirements, and produce a practicable, easily adjustable scarf of good 
appearance in an art where appearance is important. In this connec- 
tion it must be remembered that Keys did not limit his neckwear to 
use with turn-down collars, and when worn with a standing collar the 
appearance of the neckband mu.st be considered. 

Second. While there is some controversy as to the success of the 
Keys scarf, I am satisfied that the évidence abundantly shows success, 
and consequently utility. 

Claim 7 seems to me to be a sort of catch-ail claim, not justified by 
the context. Keys was dealing with an anti friction fabric as an élé- 
ment of the slip scarf. This claim might very well be read to com- 
prehend the substitution, for the cut-away part, of a thicker or heavier 
nonfriction material to strengthen the tie in the neckband. Indeed, 
complainant's expert (C. R. 284) endeavors to read into this claim 
some features which are not to be found in the wording of the claim 
considered by itself or in context. Broadly construed (as it must be), 
and in view of the prior art, it added nothing to the art. Had it been 
limited to a "thinner" strip, or to a "strip of thinner" fabric, it might 
bave been sustained; but it is not so limited. 

In considering the validity of thèse claims, I bave not overlooked 
the testimony as to prior use. The contradictory statements of Dillon 
and Stevens raise a doubt which precludes sustaining this défense. 
Possibly trade reasons may bave prevented Dillon from enlarging up- 
on or corroborating the information given ; but if his dates were right, 
the matter was of sufficient importance to his employers and the trade 
to justify a frank and helpful attitude. His refusais to answer hâve 
certainly not contributed to a belief in the accuracy of his dates. The 
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testimony of Troth is also too uncertain upon which to predicate a 
finding of prior use. 

The next question is whether defendant's neckties, Complainant's 
Exhibits 3 and 4, infringe. There is much controversy and expert tes- 
timony as to the meaning of "eut away." Défendant daims that its 
neckties are radically différent from those of complainant, in that in 
the Keys necktie a pièce is snipped out or "eut away," while in the 
defendant's necktie the goods are shaped and eut out of the pièce to 
form the narrow portion, and thus material waste or cutting away is 
fcliminated. 

There is no évidence as to how defendant's neckties are made ; but 
I think it does not require much expert knowledge to see, even if they 
are made as stated, that there is the cutting away and substitution of 
antifriction material described in the Keys' spécification and claims. 
Blanchard (the patentée of defendant's neckties) may bave advanced a 
step from the manuf acturing standpoint ; but it would be drawing a 
very fine distinction to say that bis necktie does not infringe daim 1.^ 

Finally, it cannot be held that the lined scarfs (Defendant's G, M, 
Q, and R, and Complainant's 8), are "eut away" in the sensé described 
and used by Keys. 

It is contended by the défendant that Keys was an exclusive licensee 
by virtue of paragraph 4 of the agreement between complainant and 
Keys, dated April 20, 1909. I am of the opinion that Keys was not an 
exclusive licensee, and therefore not a necessary partv. Waterman v. 
Mackenzie, 138 U. S. 252, 11 Sup. Ct. 334, 34 L. Ed'. 923; Gayler v, 
WUder, 10 How. 477, 13 L. Ed. 504. 

The complainant may bave a decree as indicated, but without costs. 



CROMPTON & KNOWLES LOOM WORKS v. STAFFORD CO. 

(District Court, D. Massachusetts. Juue 2ô, 1913.) 

No. 145, Equity. (C. C. 653.) 

1. Patents (§ P,2S*} — Novelty — Weft Replenisiiing Mecil^nism for Looms. 

The Smith patent, No. 692,0.'Î5, for weft repleiiishing mechanism foi- 
looms, claims 13 autl 14 hcld void for lack of patentable novelty in view 
of the prior Northrop patent, Xo. ()00,010. 

2. Patents (§ 102*) — Limitation — Oatii to Application. 

On a fair construction, the ianguage of the oath required of an In- 
venter to his application applies to what is described as his invention, 
and also to what is claimed, and is not limited merely to what is both 
describe<l and claimed. 

I Ed. Note. — For other cases, see Patents, Cent. Dig. § 142 ; Dec. Dig. 
§ 102.*] 

In Equity. Suit by the Crompton & Knowles Loom Works against 
the Stafford Company. On final hearing. Decree for défendant. 

î Note. — For the sake of brevity, référence on this point may be had to 
complainant's brief, pages 19. 20, and 2L 

•For otber cases aee same topic & i numbkk in Dec. & Am. Digs. 1907 to date. &. Rep'r indexe» 
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Fish, Richardson, Herrick & Neave, of Boston, Mass., for com- 
plainant. 

William A. Copeland, of Boston, Mass., and Wilmarth H. Thurs- 
ton, of Providence, R. I., for défendant. 

BROWN, District Judge. [1] The bill charges infringement of 
letters patent to Harry W. Smith, No. 692,935, February 11, 1902, 
for Weft Replenishing Mechanism for looms. Claims 13 and 14 are 
in issue: 

"13. In a looin the followins instrumenta lities: a filling-cliariglug mech- 
anism, a lay, a detectlng meclianism luclutling two feeler-fiuger.s adapted to 
enter the shiitrle and feel for the filllng, and mechauical means nnder control 
of said feeler-fiugers for operatlng the fllling-changing mechanism to supply 
fresh filliug wlien that in the shuttle has become nearly exhausted. 

"14. In a loom the foUowing instrumentalilies: a fllling-changing mech- 
anism, a lay, a detecting meclianism including two independeutly-niovable 
feeler-flngers adajitert to euter the siuittle iiiid feel for tlie filiing. and iiif- 
chanical means uiider control of said feeler-flngers for operatlng the fllling- 
changing mechanism to supply fresh filiing when that in the shuttle has be- 
come nearly exhausted." 

The questions in the case relate principally to the élément described 
in claim 14, as — 

"a detecting-niechanlsni including two indepeudeutly-movable feeler-flngers 
adapted to enter the shuttle and feel for the fllling." 

The complainant's brief says: 

•'The feeler niay be deiined generically as a device whicli is positioned by 
the weft on the bobhin as the lay swings forward, and whlch therefore as- 
sumes a séries of différent positions as the weft diminishes, until flnally it 
reaches a critical position when the weft has been dimluished to a prede- 
termined point, thereby causing tlie replenishing of the fiiliug before ex- 
liaustion." 

The detecting mechanism of the Smith patent in suit has two fingers 
adapted to enter the shuttle, both of which seem to be designed to 
come in contact with the filiing upon the bobbin. One of thèse fingers 
is in the strictest sensé a feeler-finger, which assumes différent posi- 
tions according to the réduction of thread on the bobbin, and assumes 
a critical position when the thread is nearly exhausted and a new sup- 
ply is requiréd. The other finger is not, in the same sensé, a feeler- 
finger, since in the final movements preceding its action it contacts 
with the base of the carrier and does not continue to assume différent 
positions as the weft diminishes, as does the feeler-finger proper. It 
is rather an actuatitig finger, whose action is timed to follow attain- 
ment of the critical position by the feeler-finger proper. 

The combination in a detecting mechanism of two fingers, one a 
feeler-finger and the other an actuating finger, was oîd, as shown in 
the patent to Northrop No. 600,016, March 1, 1898. Northrop's ac- 
tuating finger does not come in contact with the filiing, and in this re- 
spect the def endant's actuating finger, which contacts with the head of 
the bobbin, is like Northrop's and unlike Smith's. 

The défendant takes the ground that the claims are limited to a de- 
vice having two feeler-fingers which feel for the filiing, and there iê 
some justification for such a construction in varions expressions in 
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the spécification; but the spécification also alludes to the fact that 
when the filling is practically exhausted the feeler e, which is the ac- 
tuating feeler, will contact with the base of the carrier or bobbin. 
This occurs just before the filling mechanism is operated. 

It seems quite clear that with Northrop, with Smith and with the de- 
fendant the detecting mechanism comprises one f eeler-finger, properly 
so called, and one actuating finger, and that the gênerai principle of 
opération is the same in each. The fact that the actuating finger of 
Smith cornes in contact with the filling at the earlier part of its opér- 
ation is a somewhat confusing f eature. It serves as a basis of verbal 
distinction from Northrop, who bas but one feeler-finger that con- 
tacts with the filling, but this distinction seems unimportant and of no 
value to the complainant, since the défendant bas but one feeler-finger 
that contacts with the filling. 

The complainant suggests that the claims are capable of a construc- 
tion which is satisfied if one of the fingers enters the shuttle and f eels 
for the filling, but a référence to the spécification, I think, makes it 
clear that both fingers are to enter the shuttle and also corne in contact 
with the filling at some part, at least, of the opération. It does not 
appear, however, that the weft-feeling function of the actuating finger 
is of any practical importance. On the contrary, it would seem to in- 
troduce a factor of uncertainty in the positioning of the actuating fin- 
ger rather than any advantage. 

If we are to disregard as immaterial the contact of Smith's actuat- 
ing finger with the filling, we must then construe the claims as call- 
ing for one feeler-finger adapted to enter the shuttle and feel for the 
filling, and one finger adapted merely to enter the shuttle. Without a 
statement of what this finger is to do when it enters the shuttle the 
claim is indefinite. 

If, however, we disregard ail that is said in the claims and in the 
spécification as to the second or actuating finger feeling for the fill- 
ing, we find that both the défendant and Smith hâve two fingers adapt- 
ed to enter the shuttle, in this respect diflfering from Northrop, whose 
feeler-finger, of course, enters the shuttle, but whose actuating fii-iger 
makes contact with the shuttle body. Northrop speaks of — 

"engageaient of the stud ois with an unyielding object, as the shuttle-wall. 
thus obviatlng any possibillty of improper opération which mlght oecur were 
the movement dépendent upon engagement of the feeler with the tilling-car- 
rier, as the latter might yield under the stress." 

Considering the distinction between the Smith patent and the North- 
rop patent, that Smith bas two fingers adapted to enter the shuttle, 
whereas Northrop bas but one, we bave to consider whether there is 
any substantial difiference in principle or mode of opération of the ac- 
tuating finger resulting from putting the "datum surface," as it is call- 
ed, upon a part of the bobbin or carrier, as in Smith, instead of on the 
exterior wall of the shuttle as in Northrop. 

It is contended by the complainant at considérable length that this 
is an improvement over Northrop since there is a considérable factor 
of uncertainty in the varying distances of the bobbin from the wall 
of the containing shuttle, and that this factor of uncertainty, due to 
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variations in distance between the bobbin and shuttle walI, îs entirely 
removed in Smith's device, in which both the fingers contact with the 
bobbin. The difficuity with this contention is that it is not supported 
by anything pointed eut in the spécification ; and is based entirely up- 
on expert testimony that is disputed by other expert testimony. It is 
criticised by the défendant as a theoretical rather than a practical dif- 
férence. There is no testimony that in actual opération the Smith de- 
vice is superior to the Northrop device. There is testimony, however, 
that devices having differential fingers, one bearing upon the shuttle 
wall and the other upon the bobbin, hâve been manufactured in large 
quantities, and there is no évidence of any serious practical disaciVan- 
tage in the use of a feeler mechanism in which one of the fingers em- 
ployed contacts with the shuttle. There is not a word in the spécifica- 
tion to indicate that Smith thought he had made any invention in this 
particular. So far as appears from the patent, the detecting mechan- 
ism was devised for the purpose of combination with a shifting shut- 
tle box loom, rather than to make improvement in accuracy or delica- 
cy, or in saving of thread. 

The defendant's expert testifies that it makes no diiïerence either as 
to function, mode of opération or resuit, whether the datum surface 
is the surface of a part of the spindle or bobbin carrying the filling, or 
the surface of a part of the shuttle carrying the spindle or bobbin, as 
for example the wall of the shuttle. 

The second distinction between Smith and Northrop is that in 
Northrop the two fingers are rigidly connected and swing together 
on a pivot instead of being independent spring-pressed sliding fingers. 
In Northrop the actuating finger is shorter than the feeler-finger, and 
is adjustable in relation to the feeler-finger. When the two Northrop 
fingers first swing up together the shorter finger makes no contact. As 
the feeler-finger goes further into the shuttle the shorter finger ap- 
proaches the shuttle wall, and finally when the feeler-finger goes in far 
enough the actuating finger brings up against the shuttle wall and 
subsequently is actuated and in turn actuates the filling mechanism. 

It is not apparent how thèse preliminary or false movements of the 
Smith actuator are advantageous, and so far as I am able to under- 
stand the matter I agrée with the defendant's expert that this is a 
merely formai différence introducing no new mode of opération. 

A third point suggested is that in Northrop the feelers themselves 
hâve the work of pushing back the changing mechanism instead of 
merely removing a support for a latch. As Northrop discloses an ac- 
tuating finger co-operating with the wall of the shuttle to actuate the 
changing mechanism, thus relieving the feeler-finger proper of that 
function, it seems doubtful if the criticism that the feelers themselves 
hâve the work of pushing back the changing mechanism is quite ac- 
curate or spécifie enough to show a patentable différence. 

If we disregard, as a nonessential feature, the contact of the ac- 
tuator of Smith with the thread, Smith is anticipated by Northrop as 
to the principle of opération; for the differential principle is, in my 
opinion, the same in Northrop and in Smith. 

There is nothing in the patent to justify the contention that Smith 
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thought he had a more délicate or accurate mechanism, or that he 
sought to improve the art by providing a detector that was an im- 
provement over other detectors in delicacy or accuracy or in saving 
of thread. As to this point the experts are in direct conflict, and the 
testimony that in Northrop's and in other practical devices the actuator 
contacts with the shuttle wall leaves the case on the whole prepon- 
derating in favor of the défendant upon the issue of patentable nov- 
elty in shifting the datum surface from the shuttle wall to that part 
of the bobbin covered by the thread. 

Upon the whole case I am of the opinion that the detecting mechan- 
ism of the Smith patent is substantially that of Northrop in principle 
and mode of opération, and that the claims in suit point out no me- 
chanical différences from Northrop that are substantial or patentable. 

We may accept the defendant's statement that claims 13 and 14 are 
substantially for detecting mechanism. This mechanism seems to be 
so clearly described as a matter devised by the inventer that cases of 
the tvpe of Steward v. American Lava Co., 215 U. S. 161, 168, 30 Sup. 
Ct. 46, 54 L. Ed. 139, and United Wireless Co. v. National Co., 198 
Fed. 386, 117 C. C. A. 262, are not in point. 

[2] By statute the inventor is required to make oath only to that 
for whicb he solicits a patent. The usual form of oath should not be 
construed as narrower than this unless a narrower construction is un- 
avoidable. In many instances we give to the word "and" significance 
as a disjunctive. United States v. Fisk, 3 Wall. 445, 447, 18 L. Ed. 
243 ; 2 Am. & Eng. Enc. of L. (2d Ed.) 333 et seq. Certainly as 
much liberality of construction should be given the oath intended 
merely to conform to the statute as to a statute. Upon a fair construc- 
tion of the language of the inventor's oath it applies to what is de- 
scribed as his invention and also to what is claimed, and is not limited 
merely to what is both described and claimed. 

I am therefore of the opinion that claims 13 and 14 are not invalid 
merely because of any defect of the oath, but are invalid for the rea- 
sons above stated. 

The bill will be dismissed. 



COLOWELtr-GILDARD CO. et al. v. STAFFORD CO. 

(District Court, D. Massachusetts. June 10, 1913.) 

No, 156 (C. C. 683). 

Patents (§ 328*) — Reissue — Valimty and Infkingement — Stop Motion fob 

LOOMS. 

The Coldwell and Glldard reissue patent, No. 11,923 (original No. 637,- 
234), for a warp stop motion for looms, claim 19, Is void, as not for the 
same invention diselosed In the original patent. Claims 23 and 25 held 
valld and infringed. 

In Equity. Suit by the Coldwell-Gildard Company and others against 
the Stafford Company for infringement of reissue patent No. 11,923 

•For other cases see sa.me topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
205 F.— 59 
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(original No. 637,234), granted to Coldwell and Gildard July 30, 1901, 
for a warp stop motion for looms. Decree for complainants. 
See, also, 197 Fed. 568, and 202 Fed. 744. 

Fish, Richardson, Herrick & Neave, of Boston, Mass., for com- 
plainants. 

William A. Copeland, of Boston, Mass., and Wilmarth H. Thurston, 
of Providence, R. L, for défendant. 

BROWN, District Judge. This cause was remanded to this court 
for proceedings in accordance with the opinion of the Circuit Court 
of Appeals, dated January 30, 1913. 202 Fed. 744. In that opinion 
it is stated: 

"The reissue is invalld as to clalm 19, and ail claims substantially broader 
than clalm 23. It Is not wlthin our province to go througli ail thèse numerous 
claiuis, and sift out the resuit of our conclusion. Therefore we leave it to 
the District Court to work out the détails of that character." 

The complainant moves for a decree upon claims 23 and 25, with- 
drawing ail other claims, and thereby releases this court from working 
out détails of claims withdrawn. I find nothing in the opinion of the 
Circuit Court of Appeals inconsistent with the entry of a decree for 
the complainant as to claim 23. 

It is urged by the défendant that claim 23 should be limited by read- 
ing into it ail that is shown in Fig. 5, including the contact roUer, and 
that, thus limited, it is not infringed. This is entirely unsound, and is 
contrary to the décision of the Circuit Court of Appeals that claim 23, 
which omits the roller, is valid as a reissue claim. This contention is 
also precluded by the language of the Circuit Court of Appeals : 

"They do not cover stop-motion combinations, and they are not limited to 
a particular klnd of drop-bar. They coneern the location of the drop-bars 
in whatever form they may be, and the capability of free movement with 
référence to the avoiding of chaflng of the threads." 

It is also inconsistent with the position taken by the défendant up- 
on the former hearing of this case in this court — that the reissue claims 
were directed to a combination which has to do solely anu simply with 
the location and arrangement of the drop-bars with relation to the 
lease rods and with relation to the warp threads, or to the crossing 
planes of warp threads produced by the lease rods. 

Furthermore, I find in the opinion of the Circuit Court of Appeals 
nothing which requires any modification of the previous opinion of 
this court as to anticipation or infringement of claim 23. Infringe- 
ment of this claim was conceded, and is apparent upon a mère inspec- 
tion of the drawings illustrating complainant's and defendarit's de- 
vices. Though claim 23 may be regarded as extremely limited, never- 
theless the défendant is within this claim. 

The finding of the Circuit Court of Appeals that the reissue is in- 
valid for ail claims substantially broader than claim 23 now requires 
this court to détermine whethér claim 25 is of this character. 

The primary question, however, is whether claim 25 is a valid rèis- 
sue claim. 
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We may take claim 19 as an example of what is not a valid reissue 
claim, and should be guided by the reasons for holding it invalid. The 
Court of Appeals says : 

■'Consequently the whole goes back to what \Yas thus pointed out by Fig. 
5, and the broad claim of No. 19 was beyond anything the Patent Office 
could hâve found to be a part of the patentée'» improvement," etc. 

What was "thus pointed out" was the "subcombination" shown in 
the drawings, particularly in Fig. 5, as distinguished from a warp stop- 
motion combination. 

Claim 23 is valid, because it is for a subcombination pointed out in 
Fig. 5. Claim 25 differs from claim 23 principally in that the guides 
which position the drop-bars are not included as an clément. The 
claim does not seem to go beyond what is shown in Fig. 5, but omits 
the spécifie guides there shown, while claiming such a location of the 
drop-bars as allows a f ree vertical movement. 

Ail this conforms to the substance of what is pointed out in Fig. 5, 
and if the test of the validity of the reissue claim is that applied as to 
claim 19, it does not seem to me that claim 25 is invalid. 

I do not understand that the expression "substantially broader than 
claim 23" is intended to deprive the patentée of the right to différent 
claims which are properly based upon the disclosures of Fig. 5. 

Claim 23 is referred to as an example illustrative of a claim which 
withstands the test of vaiidity, rather than as itself the test of the va- 
lidity of the claims. The validity of ail the reissue claims dépends 
primarily upon what was in the prior application and in the pétition 
for reissue. 

Ordinarily the test of the validity of a claim is the subject-matter 
of the invention or application, rather than another claim ; and as the 
question of the validity of the reissue of claims other than 19 and 22 
was left open for further examination, I am of the opinion that the 
same tests must be applied to claim 25 as to claim 19 and claim 23. 

With this understanding of the opinion and the decree of the Cir- 
cuit Court of Appeals, the fact that claim 25 might cover drop-bars 
with some other means of positioning them, which, for that function, 
are the équivalent of the guides, would not make this claim substan- 
tially broader than claim 23, so far as the right to reissue is concerned. 

I am of the opinion that there is no substantial enlargement oy claim 
25 of what is shown in Fig. 5 of the original application. The case 
was fully presented at the original hearing, and upon the complain- 
ant's motion for a decree there was an opportunity for oral argument, 
and ample time was given for the préparation of briefs. The défend- 
ants counsel submitted a brief of 29 pages. The mauer was also oral- 
ly argued at length upon the defendant's motion of April 15th. 

I find no sufficient reason for a further hearing, or for an enlarge- 
ment of the présent record by the taking of further testimony. 

As I read the opinion of the Circuit Court of Appeals, it contains 
no intimation that further proofs should be required. At the oral 
argument upon defendant's motion of April 15th an opportunity was 
afforded to présent arguments based upon the présent record, bo far 
as paragraph 5 of said motion calls for another or further hearing, the 



932 205 FEDERAL RKPORTER 

request contained therein is denied. The motion is denied, also, as to 
the matters set forth in paragraphs 1, 2, 3, 4, and 6. 

A decree should be entered holding claim 19 invalid, and claims 23 
and 25, respectively, valid and infringed. 

The complainant having filed a draft decree, the défendant may fde 
corrections thereof on or before June 17, 1913. 



BIDDLE et al. v. HOIJGE & GRAVES CO. 

(District Court, D. Massachusetts. June 26, 1913.) 

No. 292 (C. C. 001). 

Patents (§ 328*) — Vaudity — Vehicle Seat. 

The Miller patent. No. 1,007,041, for vehicle seat and loek therefor, 
elalms 1 and 2, licld vold for iack of patentable novelty and invention. 

In Equity. Suit by William E. Biddle and others against the Hodge 
& Graves Company. On final hearing. Decree for défendant. 

George H. Maxwell and James R. Hodder, both of Boston, Mass., 
for complainants. 

Charles F. Randall and Nathan B. Day, both of Boston, Mass., and 
Wilmarth H. Thurston, of Providence, R. I., for défendant. 

BROWN, District Judge. The bill charges infringement of letters 
patent No. 1,007,041, October 24, 1911, to Miller, for vehicle seat and 
lock therefor. 

The vehicle seat is of old construction, and is what is termed an 
"auxiliary automobile seat." It was considered désirable to provide 
this seat with a lock, and a lever lock was provided. This patent has 
broad claims for a combination which comprises the entire vehicle 
seat and locking means for locking the f rame of the seat in différent 
angular positions, consisting in a member having spaced apart recesses 
carried by the base with a substantially L-shaped locking lever. 

As the patentee's problem was not concerned with the gênerai struc- 
ture of his automobile seat, but simply with the provision of locking 
means for this seat, it is very doubtful if the claims of the patent, 
which include éléments of a seat proper, can be regarded as true com- 
bination claims. A lock is designed to unité two parts, and in con- 
sidération of a locking problem the parts locked can hardly be said 
to enter into combination unless there is something more than the or- 
dinary modification of providing slots at one place and at another point 
a movable projection to engage the slots. 

But it is unnecessary to consider this question further, since, in my 
opinion, the défendant has shown that there is no patentable novelty 
or invention in view of the prior art, From the language of the patent 
the prior art must be held to include, not only auxiliary automobile 
seats, but swiveHng seats of other kinds. At the hearing of this case, 
with the models before me, I was strongly of the opinion that no pat- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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entable novelty was involved in the structure of the patent in suit ; 
and upon a considération of the record and briefs in connection with 
the prior patents that opinion is strengthened. The patents cited are : 

Benson, No. 936,513, October 12, 1909; Graves and Benson, No. 

937,595, October 19, 1909: French, No. 371,110, November 5, 1906; 

Fleer, No. 556,343. March 17, 1896; Archer, No. 557,097, March 31, 

1896; Mann. Xo. 557.846, April 7, 1896; Steese, No. 505,138, Sep- 

f-ember 3, 1893. 

A lever lock is shown in other patents. 

Certain minor points of convenience, such as the putting- of the lock 
in such position that it will not tear the garments, and that it may be 
easily grasped by the hand, are referred to ; but thèse are not of a 
substantial character and are insufficient to support the patent. 

I am of the opinion that claims 1 and 2 are invaiid for the reasons 
above set forth. 

The bill vvdll be dismissed. 



ABBOT V. OITY OF MILWATJKEE et al. 

(District Court, E. D. AVisconsin. June 5, 1913.) 

Municipal Cohpokatio.\s iS îi.Sl*) — Stueet I'avisg — Assessmest i'oe Cost of 
Water, Gas, and Sewek Conn'eotioxs — CiiABTEB Pkovisions. 

Ohapter 8, § 17, ilihvaukee Charter, provides that, when the comnion 
council shall order the paviug of a street iu whlch water or gas lualns 
or sewers hâve lieen laid, it ruay by resolution require the board of pub- 
lie Works lo cause service pipes and coimectlons to be made therewlth 
at the cost of the pro])erty f ronting on such street ; that the board shall 
give notice to the owners by publication for six days in the oflloial papers 
reQuiring ti'em to do the work accordiug to a plan and specitication to 
be before prepared and on file; that, if such owners shall refuse or neg- 
lect to do the sauje Lefore tlie paving, "and within 10 days after the pub- 
lication of such notice, the ^aid board niay procure the sanie to be done," 
the cost to be uiade a spécial assessuient against the property. After 
such a notice had been ordered publiKhed witli respect to a street front- 
ing complainants' proi)erty, but before the comiiletion of the publication, 
the board advertised for bids for the work, and before the expiration of 
10 days after the eomi)letion of the i)ublication let a contract for the 
work, which was done, and the cost assessed against complainants' prop- 
erty. Held, tliat the right of eomplainant to do the work hiniself was a 
substantial right; that the steps prescribed by the charter niust be taken 
in orderly séquence, and the taking of each is a condition précèdent to 
the light to take those following it; that, untll the expiration of the 10 
days during which eomiilainant had the exclusive right to do the work, 
the board was without power or jurisdietion to take any steps to hâve 
it doue ; and that its action in the preml.ses rendered the assessment 
invaiid. 

rPd. Xote. — For other cases, see Municipal Corporations, Cent. Dig. 
§§ 745-749 ; Dec. Dig. § 281.*] 

In Equity. Suit by Edwin H. Abbot against the City of Milwaukee, 
Joseph P. Carney, as treasurer of said city, the Badger Construction 
Company, and the D. M. Sneddon Company. On motion by défend- 
ants to dismiss. Motion denied. 

•For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 



934 205 FEDERAL REPORTER 

The complainant has filed his bill seeking to avoid certain taxes or spécial 
assessments for Improvements levied by the défendant eity against property 
owned by him in tbe clty of Milwaultee ; and to restrain tlie treasurer f roui 
•selllng such property, and to require the other Uvo défendants to surrender 
for cancellation certiflcates issiied to them for the doing of the work vvhose 
cost to the eity is represented by the alleged invalid assessments. 

The plalntifE's property is designated as block No. 32, a tract of considérable 
size, through whlch there runs in an easterly and westerly direction Oonway 
Street, for whose pavement the défendant eity hîid tiilcen tlie steps detailed 
in the bill, but the matter of which paviug and the asses^sments levied tliere- 
for are not at this tiuie before the court for considération. The charter of 
the eity of Milwaukee (chapter 8, S 17) contains the following provision witli 
référence to the laying of vt'ater and gas service pipes and house drains wheu 
a Street is about to be paved: "Whenever the conunon eouncil shall order the 
paving or repairing of any street in the eity of Milwaukee, in which water 
and gas mains and sewers, or either of them, sliall bave been previously laid 
and constructed, tliey may also by resolution require the board of publie wovks 
to cause water aud gas service pipes and house drains to be first laid in sucU 
street, at the cost of the property fronting sucli street. from the main 
sewer and vvater and gas mains in such street, to the curb line on 
either side of the street, at intervais not Less than twenty feet, along the 
whole length of such paved street, exceyt at street and alley erossings ; 
and the board of pul)lic works shall thercupon give notice to the owners 
or occupants of the prorierty adjoiiiing such paved street. by publication there- 
of for six days in the officiai papers, requiring them to do snch work opposite 
their respective lots, according to a plan and spécification to be before pre- 
pared and on file in the office of said board, showing the location and size, 
and the kinds and quility of uiaterial of such latéral sewers or drains, and 
water and gas service pipe; and if such owners or occupants shall refuse or 
neglect to do the same before the paving or repairing of said street so or- 
dered, and within ten days atter the publication of such notice, the said 
board may procure tlie same to te done, and charge and assess the expense 
thereof to the lots or parts of lots fronting upon such work In the manner 
provided in and by section nineteen of chapter seven of this act ; and the 
same shall be levied and eolleeted as other spécial ass<-ssnients are levied and 
collected in said eity ; provided, no street shall be paved or repaved by the 
order of the common eouncil, unless the water aud gas mains and service 
pipes, and neeessary sewers and their connections shall, as required by the 
common eouncil, be first laid and constructed in that portion of such street 
so to be paved or repaired." 

Tbe bill, paragraph VJ.. contains the following averments: "This plaintiff f ur- 
ther shows tliat on or about the Ist day of 'March. 1912, the said commissiouer 
of publie Works prepared a plan and spécifications for laying water and gas 
service pipes and house drains to be laid in said part of Conway street here- 
iubefore mentioned, and that the common eouncil of said eity at a regular 
meeting thereof held on the 19th day of April, 1V»12, authorized and directed 
the said comnrissioner of public worKs pursnant to law to cause the neeessary 
house drains and water and gas connections to be laid in said street from 
the sewer and water and gas mains to the curb line on either side. That 
thereupon the deputy conimissioner of public works ou or about the 21st day 
of -May, mi2, issued a notice as foUows : 'Orfice of the Department of Public 
Works, Milwaukee, May 21, 1912. In accordance with the requlrements of 
.sec. 17, eh. 8, of the eity charter notice is hereby given to the owners or 
occupants of any lot, part of -lot or ijarcel of land fronting or abutting on thp 
several streets hereinafter mentioned in the clty of Milwaukee, that such 
owner or occupant is required to construet ail sewer drains, water service 
pipes and gas .service pipes to conneet their said premises with the sewers, 
water and gas mains in said streets in accordanee with the plans and spécifi- 
cations on file in this oflice.' Then foUowed a list of several streets a mong 
others the following: '17 Ward, Conway street, from the east curb line of 
Logan avenue to the west curb line of South Bay street.' The notice then 
proceeded as follows: 'The work niust be done on or before the 8rd day of 
June, 1912, failing in whicli it wiU be let by eontraet as provided by law.' 
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That sald notice was countersigned by the comptroller of sald dty, and there- 
upon was publistaed in the officiai papers of sald city for six consécutive days 
commencing In some of said papers upon May 22, 1912, and In others on May 
23, 1912, the publication belng completed on the 29th day of May, 1912 ; that 
Instead of allowlng the owners or occupants of the property frontlng upon the 
streets mentioned In sald notice 10 days tlme after the publication of sald 
notice to do such work as provided in sald charter the commlssloner of public 
worlis on the 28th day of May, 1912, Issued a call for bids for doing said work, 
proposais theiefor to be received until the 7th day of June, 1912, at the office 
of said commlssloner, and that said notice was countersigned by the comp- 
troller of said city on the 29th day of May and publlshed in the officiai pa- 
pers of said city for six days, commencing on May 31 and endlng June 6, 
1912. That on the 7th day of June, 1912, the work covered by sald notice 
was let to one W. T. Werner, and said commlssloner thereupon entered Into 
a contract wlth said Werner for the doing of said work at the prices follow- 
Ing, namely, house drains at $15 eacli, long connections at $16.50 each, short 
connections at $12.80 each. That sald contract provided that sald work should 
be done wlthln 15 days after Its date. That sald Werner accordingly per- 
formed said work, and the same was completed and accepted by said city on 
or about the 12th day of July, 1912. That thereafter the sald commlssloner of 
public Works made a report to the comptroller of sald city stating and cer- 
tlfying that the work covered by sald contract had been done in front of 
those portions of said block 32 lying north and south of Conway street, re- 
spectively, and of the cost thereof at the contract price aforesaid. That the 
said comptroller thereafter at the time of making his annual report to the 
comnaon counell of the lots or parcels of land snbject to spécial taxes or as- 
sesaments, included the said land of thls plalntiff so reported to hlm by sald 
commlssloner of public works stating the sum of $166.80 was chargeable there- 
for against that part of block 32 lying north of Conway street and that th» 
sum of $157.50 was chargeable therefor against that part of sald block 32 
lying south of Conway street. That sald amounts were thereafter respectlvely 
carried Into the tax roU of the city of Milwaukee for the taxes of sald city 
for the year 1912 and levied and assessed as a tax against sucb parts of said 
block 32, respectlvely." 

The défendants hâve now moved to dismiss the paragraph of the bill Just 
quoted. assigning as ground therefor its insufficiency to auatalu the claim of 
Invalidity of the assessments. 

Frank M. Hoyt, of Milwaukee, Wis., for plaintiff. 
Clifton Williams, of Milwaukee, Wis., for défendants. 

GEIGER, District Judge (after stating the facts as above). The 
charter provision (section 17, supra) aims to provide the method 
and means whereby, in the situation of contemplated street pav- 
ing, water and gas service pipes and house drains be laid. Mani- 
festly an object to be accomplished is to prevent tearing up per- 
manent pavements. It grants to the council the power to re- 
quire such pipes and drains to be laid; and upon default by the 
owners of abutting property to hâve them laid by the commissioner of 
public Works. When, therefore, the owner is required to lay them, 
he must be conceded to hâve the right to comply. Whether the char- 
ter grants him that right or merely recognizes his antécédent right is 
not material. It may be assumed that he has such right, and that the 
charter provision is effective to compel him, in the situation noted, to 
exercise it, or to submit to having his property burdened with the cost 
which the municipality may incur upon his failure. In any view, it is 
a substantial right in whose full exercise, and against whose improper 
f oreclosùre the owner is entitled to protection. Johnson v. Oshkosh, 
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21 Wis. 186; Kneeland v. Milwaukee, 18 Wis. 411; Foote v. Mil- 
waukee, 18 Wis. 270; Rork v. Smith, 55 Wis. 77, 12, N. W. 408. 

Now the bill discloses, in brief, that on April 1, 1912, the commis- 
sioner of public works prepared the plans and spécifications for the 
work in question ; that on April 19th the council by resolution required 
him to cause such work to be donc ; that on May '21st he issued a no- 
tice to owners and occupants to do the work, specifying therein that it 
"niust be donc on or before the 3d day of June, 1912, failing in which 
it will be let by contract as required by law" ; that the publication 
thereof was begun on Aiay 22d in some of the officiai papers, and on 
May 23d in others. It was therefore completed May 29th. On May 
28th the commissioner called for proposais to do the work, stating 
that bids therefor would be received until June 7tli. The publication 
of such call for bids was completed June Oth; and on June 7th the 
bids were opened, a contract let and entered into on that day with one 
Werner who completed his work June 12th, the commissioner there- 
upon reporting and certifying to the comptroller the cost of the work 
which was accordingly assessed against the property as stated. In 
other words, the city called for bids before the notice to the owner 
was given (i. e., before the publication thereof was completed), and 
actually awarded the contract before the expiration of the 10 days 
thereafter afïorded by the charter to the owner for the doing of the 
work. 

To accomplish the ultimate purpose of having the work donc con- 
sistently with due protection of the owner's right to do the work, thèse 
steps were to be taken and thèse conditions complied with: (a) The 
resolution by the council directing the commissioner to cause it to be 
done; (b) the préparation and filing of plans and spécifications; (c) 
notice to the owner to do the work, the same to be published for six 
days in the officiai papers ; (d) the lapse of ten days after publication 
of notice within which such owner is required to do the work. 

It is clear that the exercise by the owner of his right to do the work, 
and the exercise by the city of its right, cannot concur in point of 
time. The latter arises when, by the provisions of the charter, the 
former has been forecloaed. Until then, it can neither do the work 
nor create the liability with whose satisfaction the owner is ultimately 
burdened if he does not do the work. The authorities cited by coun- 
sel for complainant demonstrate that the charter provision in question 
and similar provisions hâve uniformly been so construed that, not only 
the taking of each of the various steps, but also the order in which they 
are to be taken, is of the essence of the procédure; that the taking of 
each is a condition précèdent to the rieht to take those foUowing it. 
Myrick v. La Crosse, 17 Wis. 444; Wells v. Supply Co., 96 Wis. 122, 
70 N, W. 1071 : Kneeland v. Milwaukee, supra; Johnston v. Oshkosh, 
supra ; Fass v. Seehawer, 60 Wis. 525, 19 N. W. 533 ; Rork v. Smith, 
supra. 

. It is urged on behalf of the city, that, if the abutting owner does not 
start opérations to do the work within the 10 days, then the city may 
do the work; and, inasmuch as there is no allégation that the latter 
actually began the work within the 10 days, the niere making of the 
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contract by the city within that period was permissible, considering 
it to be provisional, or conditioned upon the failure of the owner to 
so do the work. But the ansvver to this is, as indicated, that the le- 
gahty of the tax depended, not upon the manual doing of the work by 
the city, but upon its power, its jurisdiction, to make the contract 
vvhose burden is carried into the assessment against complainant's 
property. Aside f rom this, it would manifestly open the door for op- 
pression of owners, if during the limited time awarded to them for 
doing the work the city could enter the field as a competitor. If the 
owner's right to do the work is substantial, then certainly during the 
time specified, not only should he be free to do it, but, the market for 
having it donc, should be free to him. 

The suggestion that thèse charter provisions may be regarded as 
directory, that the city may proceed upon a hypothesis that the owner 
may not exercise his right, is to my mind wholly répugnant to the no- 
tion that the right is substantial ; and, if entertained, would, as bas 
been stated, "effectually fritter away ail the rights" of the owner. 
Leach v. Cargill, 60 Mo. 316; Rork v. Smith, supra, 55 Wis. 80, 12 
N. W. 408. 

The conclusion is that the failure by the city to give to the owner 
the full 10 days after proper publication of the notice constitutes a 
fatal jurisdictional defect in an assessment carrying to complainant's 
property the burden of a contract made by the city within such time; 
and the motion to dismiss must be denied. 



S.VRFERT CO. v. CHU'MAN et al. 

(District Court, E. X). Pennsylvania. May 2.'?, 1913.) 

No. 25. 

Clebkr of Cot'rts (ij ô2*) — Fées of Ci.ep.k of District Cox'rt — Cektification 
OF Teanscript. 

Act Feb. 13, 1911, e. 47, § 1, 36 Stat. 901 (U. S. Comp. St. Supp. 1911, 
p. 275), wlileh substitutes for the written or typewritteii transcript pre- 
viously flled in tlie Circuit Court of Appeals for revievv of a final juds- 
meiit or decree a printed trauscript to be preiiared by the appellaiit or 
plaintiff in error and certitied by the clerk of the lower court, lualves no 
provision witli resjiect to tlie clerk's fee, which is tlierefore governed by 
Rev. St. § 828 (U. S. Comp. St. 1901, p. 635) ; and such transcript being a 
record for which the clerk is responsilile, and not merely a copy of a 
record, within pai'agrapli 9 of said section, he is entitled to tax a fee of 
15 cents per folio for the entire trai'script, iinder iiaragraph 8. 

[Ed. Note. — For other caises, sce Clerks of Courts, Cent. Dig. §§ 78, 79 : 
Dec. Dig. § 52.*] 

In Equity. Suit by the Sarfert Company against Frank Chipman 
and others. On application of complainant for an order directing re- 
payment of fées for making and certifying transcript of record to 
Circuit Court of Appeals. Motion denied. 

E. Hayward Fairbanks, of Philadelphia, Pa., for application. 
Walter C. Douglas, Jr., of Philadelphia, Pa., for clerk. 

•For other cases see same topic & % ndmbkr in Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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THOMPSON, District Judge. The objection to tlie fées paid to 
the clerk under protest in thjs case is to the charge at the rate of 15 
cents per foUo for that part of the record which the complainant 
caused to be printed and filed in the clerk's office for certification as 
part of the transcript of the record on appeal to the Circuit Court of 
Appeals, and which contained the pleadings, proofs, and exhibits. The 
complainant filed with the clerk a prsecipe directing him, in making 
up the transcript of record, to include those papers, together with other 
parts of the record necessary for the considération of the appellate 
court. The clerk charged for the whole transcript at the rate of 15 
cents per folio, under the provisions of paragraph 8 of section 828 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 635), which reads as 
follows : 

"For entering any returii, rule, order, continuance, judgiiient, decree, oi' 
veeognizanee, or drawing any bond or making any record, certiflcate, retuni. 
or report, for each folio, fifteen cents." 

No objection was niade to that charge for such parts of the record 
as were not printed; but it is contended by the complainant that as to 
the printed portion the clerk is not entitled to coUect any fee, in view 
of the provisions of the act of February 13, 1911, entitled "An act to 
diminish the expense of proceedings on appeal and writ of error or 
of certiorari." It is further contended by the complainant that, if the 
clerk is entitled to a fee for certifying the printed portions of the rec- 
ord, he is entitled to but 10 cents per .folio under the provisions of par- 
agraph 9 of section 828, Revised Statutes, which is as follows: 

"For a eof)y of aiiy entry or record, or of any paper on file, for eaeli folio, 
ten cents." 

Section 1 of the act of February 13, 1911, deals only with final judg- 
ments or decrees taken to the Circuit Court of Appeals by appeal or 
writ of error, while section 2 applies to final judgments or decrees 
taken to the Suprême Court of the United States by appeal, writ of 
error, or certiorari. 

So far as the ]5resent application is concerned, therefore, we bave 
to take into considération only section 1, which provides as follows : 

"That in any cause or proceeding whereln tlie final judgnient or decree i.s 
sought to be reviewed on appeal to, or hy writ of cnvr from, a United States 
Circuit Court of Appeah the appellant or plaintitï in error shall cause to be 
printed under .such rules as the lower court shall i)rescribe, and shall file in 
the office of the clerk of such Circuit Court of Ai)peals at least twenty duys 
hefore the case is called for argument therein, at least tweuty-ttve printed 
transcripts of the record of tho lower court, and of such part or alistract of 
tlie proofs as the rules of such Circuit Court of Appeals may require. and iu 
such form as the Hupreuie Court of the United States shall by rule prescribe, 
one of tchich printed transcriptx shall be certifled under the hand of the 
clerh of the lower court and under the scal ihercof, and shall furnish three 
copies of such printed transcript to the adverse party at least twenty days 
betore sucii argunient : l'rovided. that either tlie court below or the Circuit 
Court of Apjieals may order any original document or other évidence to be 
sent up in addition to tlie printed copies of the record or in lieu of printed 
copies of a part thereof; and no written or typewritten transcript of the 
record shall be required." 

It wili be noted that it is required by this section that one of the 
printed transcripts shall be certified under the hand of the clerk of 
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the lower court and under the seal thereof. Section 1 does not pro- 
vide what fées shall be collected by the clerk for his services. In fact, 
section 1 is silent as to fées. Tiie title indicates that the purpose of 
the act was to diminish the expense of proceedings on appeal, writ of 
error, and of certiorari. The apparent intention of Congress was to 
provide for a printed record certified under the hand of the clerk of the 
court of first instance and under its seal, which, having been so certi- 
fied, should constitute the record in the higher courts and thereby save 
to litigants expense in relation to records in the higher courts. If 
that intention has been carried out by the provisions of the second 
section in relation to fées upon appeal or writ of error to the Suprême 
Court, this case is not aiïected thereby, and it is not the province of 
this court to construe the provisions of the act in relation to the fées 
of the clerks of the Circuit Court of Appeals and of the Suprême 
Court. 

Rule 14 of the Circuit Court of Appeals (150 Fed. xxviii, 79 C. C. 
A. xxviii) provides : 

"1. The clerk of the court to which any writ of error may be direeted, upon 
being paid or tendered his fées therefor, shall make a return of the same by 
transmittlng a true copy of the record, bill of exceptions, assignment of er- 
rors, and ail proceedings in the case, under his hand and the seal of the court. 

"2. In ail cases brought to this court, by writ of error or appeal, to rc- 
view any judgment or decree, the clerk of the court by which such judgment 
or decree was rendered shall annex to and transmit wlth the record a copy of 
the opinion or opinions flled in the case. 

"3. No case will be heard untll a complète record, containing in itself, and 
not by référence, ail the papers, exhibits, dépositions, and other proceedings, 
which are necessary to the hearing in this court, shall be filed." 

In order that the printed transcript shall become the record returned 
to the Circuit Court of Appeals under a writ of error or citation, it 
niust be certified under the hand of the clerk of the lower court and 
under its seal. In rule 14 of the Circuit Court of Appeals this record 
is called a "return" to the writ of error, and the same rule applies to 
appeals. While the use of a printed transcript of record, which has 
superseded as well the written transcript, which was no doubt in con- 
templation of Congress when section 828 was adopted, as the type- 
written transcript later in use, relieves the clerk of the necessity of 
the actual copying of the record, it does not relieve him of the duty 
of comparing the printed copy with the original record on file in his 
office, nor of the responsibility of ascertaining its correctnesg by such 
comparison before certification. There is no repeal in the act of Feb- 
ruary 13, 1911, of any part of section 828, Compiled Statutes. Sec- 
tion 828, being unrepealed, therefore furnishes the only authority for 
the taxation of the clerk's fées for his services in making up the record, 
and cpnsequently, unless the fées fixed by that section. are divisible, 
he is entitled to be paid for a printed record at the same rate as though 
the record were written or typewritten in his office. But such fées 
hâve been held not to be divisible. 

The case of Bean v. Patterson, 110 U. S. 401, 4 Sup. Ct. 23, 28 L. 
Ed. 190, came before the Suprême Court upon a motion for leave to 
docket an appeal without security for the payment of fées for priiiting. 
Under the table of fées adopted by the Suprême Court under the au- 



9-10 205 FBIMJKAL ItKI'OIîTKtt 

thority of^Act March 3, 1883, c. 143, 22 Stat. 631 (U. S. Comp. St. 
1901, p. 650), the clerk's fee was fixed as follows: 

"For in-e,paring tlie record or a traiiscript thereof for tlie priuter. Indexin? 
the same, supervising tlie printing, and distribiiting the prlnted coj)ies to the 
justices, the reporter, the law lihrary, and the parties or thelr couiisel, fifteeu 
cents per folio." 

The appellant had delivered to the clerk the reqtiisite number of 
copies of the record in print and desired to avoid payment of the fee 
charged under the rule in connection with the printing. Mr. Chief 
Justice Waite, in delivering the opinion of the court, said: 

"The fee is for the service specitied in thls item of the table, and Is in- 
divisible. Oonsequeutly, if the clerk performs any part of the service, he is 
entitled to coUect the whole fee; and if the printed record is used at ail, it 
miist be exauiined by hira to see if it confornis to the copy certitied below and 
on file as the transcript of the record. So tliat if the printed copies are used 
for any purpose in the progress of the cause, the wliole fee is chargeable. As 
the law now stands, the fées and émoluments of the office beloug to the gov- 
ernment, subject only to the payment of the annual salary of the clerk, neces- 
sary clerk hire, and incidental expenses, and the clerk is the coUecting agent 
for the government." 

The principles thus laid down govern the présent case, and the clerk 
is therefore entitled to his fées at the same rate per folio for the 
printed part of the record as for the parts not printed. It remains 
to be determined whether the fées for the printed transcript of record 
icertified under the hand of the clerk and under the seal of the court 
are to be paid under paragraph 8 of section 828, Compiled Statutes, 
at 15 cents per folio, as for "making any record, certificate, return or 
report" or under paragraph 9, at 10 cents per folio, as "for a copy of 
any * * * record." 

It was held by the Circuit Court for the Eastern District of Mis- 
souri, in the case of Cavender v. Cavender, 10 Fed. 828, that a tran- 
script of record on appeal or writ of error is a "copy" for which the 
clerk could charge only 10 cents per folio. 

In the case of Mcllvvaine v. Ellington (C. C.) 99 Fed. 133, Circuit 
Judge Simonton declined to foUow the décision in Cavender v. Cav- 
ender, and held that for the clerk's services in cerlifying the record, 
he was entitled to the fee allowed under paragraph 8. Judge Simon- 
ton stated in his opinion : 

"This document required by rule 14 is a record. It becomes the record for 
the use of the appellate court. It is not slmply a copy of the record in the 
court below. It embraces as well the bill o£ exceptions, the assignments of 
error, tUe opinion of the court, and ail proceedings in the cause; and It Is 
made up by the clerk on his own responsibility. If it be redundant, It will be 
eut down. If it be détective in its présentation of the case, it will be per- 
fected on mandamus. Its préparation bears no resemblance to the copying of 
a paper. It requires expérience, judgment, and care. It is also, as we hâve 
seen by rule 14, a return. It is a certitied paper, and in some sensé a report 
of ail that transpired below, for the information of the appellate court For 
thèse reasons the item in the costs of the clerk Is correct. He is entitled to 
15 cents per folio. But one case can be found in which this point is adjudi- 
cated. Cavender v. Cavender (C. C.) 10 Fed. 828. This case allows for this 
service 10 cents per folio. It is with diffldence that a conclusion dlfCering 
from that of the learned judge for the Eastern district of Missouri bas been 
reached. He treats the record on appeal as a mère transcript — 'a copy of 



8ECUEITT SALES A6ENCY V. A. 8. ABELL CO. 941 

something ordered by tbe court in a case at law or in equity to be so for- 
warded.' Evidently it is sometMng more than this. A copy of a paper can 
be prepared by any scrivener in tbe office. The préparation of the record for 
the use of tlie appellate court requires the exercise of expérience, care, and 
skill on the part of tlie clerk or his responsible deputy." 

Judge Simonton's opinion was followed by Judge Archbald, sitting 
in the Circuit Court for the Middle District of Penns3dvania, in the 
case of Thornton v. Insurance Companies (C. C.) 125 Fed. 250, and 
by Judge Adams, in the Circuit Court for the Eastern District of Mis- 
souri, in the case of Mohrstadt v. Mutual Life Ins. Co. of New York, 
reported in 107 Fed. 872, and also in 145 Fed. 751. The Mohrstadt 
Case, decided in the same court as the case of Cavender v. Cavender, 
supra, evidently overruled that case. I entirely agrée with what Judge 
Adams said in the Mohrstadt Case: 

"Mauifestly, there was intended to be a différence in the fées for a mère 
copy of an entry or paper on file, and for an independent retum made to 
any order of court. The writ of error required the clerk of this court to 
seud 'the record and proceedinjjs aforesaid, with ail things concerning the 
same,' to the Court of Appeals witliin a certain time fixed in the writ." 

In order that the printed transcript furnished by the complainant in 
the case at bar should become the record upon appeal, it was necessary 
that it should be made so by the certificate of the clerk as to its cor- 
rectness in form and substance in accordance with his examination and 
comparison of the printed transcript with that which remained in the 
lower court, and by reason of the performance of those services what 
theretofore had been but a printed copy of the record of the court 
below upon its return was made the record in the appellate court. 

Obviously the clerk did more than to furnish "a copy of a record or 
paper on file." What he did was to "make a record, certificate, or re- 
turn." 

The application is therefore denied. 



SECURITY SALES AGENCY v. A. S. ABELL CO. 
(District Court, T>. Maryland. June 24, 1913.) 

LiBEL AND SLANDEE (§ 73*) — RiGHT TO SUE— LiBEL AgAIKST ThIBD PeBSON. 

Wheve plaintlff, havlng a contract with a trust company for the exclu- 
sive sale of bonds issued by the trust company, was peeuniarily injured 
by défendant'» publication of a libel agalnst the trust company, falsely 
asserting that a receiver of its assets and business had been appointed. 
but without any claim that défendant had any knowledge of plaintiff or 
its relations with the trust company, plaintiff could not recover ex dellcto 
for the damages so sustained. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 174; 
Dec. Dig. § 73.*] 

At Law. Action by the Security Sales Agency, a West Virginia 
corporation, against the A. S. Abell Company. On demurrer to déc- 
laration. Sustained. 

•For other casea see same topic £ J number In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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T. Rowland Slinglufï, of Baltimore, Md., for plaintiff. 
Charles McHenry Howard, of Baltimore, Md., for défendant. 

ROSE, District Judge. The plaintiff is a West Virginia corpora- 
tion ; the défendant, a corporation of Maryland. The Guarantee 
Trust & Banking Company is a body corporate of Georgia. For brev- 
ity it will be called the Trust Company. Défendant publishes the Bal- 
timore Sun. That paper reported that the Trust Company had gone 
into receivers' hands and that the hopes of many Baltimoreans for 
large returns from small investments had been shattered. In point of 
fact no receivers had been appointed for the Trust Company. The 
last-named corporation was in the business of issuing large amounts of 
bonds, many, if not most, of which it sold upon the installment plan. 
By contract with it the plaintiff was its exclusive agent for the sale of 
thèse bonds. For so doing the plaintiff received $300 a month and 
a commission on each bond sold and on each installment paid. The 
contract was valuable to the plaintiff. It had built up a large business 
in the bonds. It had incurred considérable expense in establishing sub- 
agencies in many cities. If ail the installments should be paid on the 
bonds it had already sold, its commissions thereon would amount to 
not less than $30,000. It allèges that as a resuit of the publication in 
question the market for the bonds was largely destroyed and that many 
persons who had already bought them announced that they would not 
pay any further installments thereon. The publication, it asserts, was 
f alsely, wrongf uUy, wantonly, and carelessly made. It says it bas been 
damagedto the amount of $50,000. 

Défendant demurs to the déclaration. It says that no well-consider- 
edcase can be found where any party, other than the direct subject of 
slander or libel, bas been allowed to maintain an action for such griey- 
ance. Poe on Pleading, § 421 ; Qdgers on Libel (Sth Ed,) 23. The 
latter author suggests that there may be an exception when the plain- 
tiff can satisfy the jury that the défendant desired and intended to in- 
jure him, and that the best way of doing so was by publishing a libel 
on B., and the damage to the plaintiff was the natural and necessary 
conséquence of that libel on B. 

No decided case is cited in support of this suggestion. Perhaps none 
is needed, When A., for the direct purpose of injuring B., makes 
any statement which he knows to be false, it may be immaterial wheth- 
er he makes it about C, or about any other body or thing. That is, 
however, not the case made by this narr. It is not even suggested that 
the défendant had any wish to hurt thé plaintiff, or even knew that the 
plaintiff had any relation, contractual or other, with the Trust Com- 
pany. 

Plaintiff admits that an action for libel cannot, under the circum- 
stances, be maintained. It claims, however, that it is entitled to recov- 
er in an action on the case for the spécial damage which the défend- 
ants careless and, as_ to the Trust Company, malicious publication did 
the plaintiff. Its learned and studious counsel admit that they can 
find no case in which under similar facts a recovery bas been had. 
They rely on the gênerai principle as stated by Odgers, page 77'. 
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"When a défendant either knows or ought to know that spécial damage will 
happen to the plaintllï if he writes or speaks certain words, and he writes 
and speaks those words, deslrlng and Intending tltat such damage shall follow, 
or recklessly indiffèrent whetlier such damage foUows or not, if the words 
be false, and if such damage does in eftect follow directly from their use, 
an action on the case will lie." 

Quite clearly this rule does not cover the présent action, unless there 
îs some principle of law which requîtes every one who writes or 
speaks about another to know ail the contractual relations which that 
other holds with third persons. If this action can be maintained, any 
one who loses employment or business as the direct and proximate re- 
sult of words falsely spoken about some other person, without légal 
justification or excuse, may maintain the suit, without alleging or 
proving that the défendant ever knew of the existence of the plaintifif, 
or had any knowledge whatever that the plaintifif had any relations of 
any kind with the person of whom the words were spoken. Generally 
speaking, it may be true, as plaintifï contends, that any one who by 
his négligent conduct causes injury to another should be held liable for 
ail the natural and proximate conséquences of that which he wrong- 
fully did. Yet nevertheless it has never been held that A. might sue 
B. for damage done to A. by the slanders or libels which B. has pub- 
lished about C. In the last 300 years there must hâve been in Eng- 
land and America hundreds and thousands of cases in which C. was 
30 connected with A. that a libel or slander published about C. directly 
and proximately caused injury to A., yet A. has never been allowed to 
recover for that injury. 

It follows that the demurrer must be sustained. 



UNITED STATES v. HOLLAND-A.MERICA I.INE. 
(District Court, S. D. New York. May 16, 1913.) 

1. Aliens (§ 53*) — Immigratioîî Act — Consïbuction — "Landi^jg." 

In the provision of Immigration Act Feb. 20, 1907, c. 1134, § 16, VA 
Stat. 003 (U. S. Comp. St. Supp. 1911, p. 508) that the temporary removal 
of allons from the vessel for examination "shall not be considered a land- 
ing," the word "landing" is used as denoting an act équivalent to a 
lawf ul entry. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. $ 112; Dec. Dig. 
§ 53.* 

For other définitions, see Words and Phrases, vol. 5, pp. 3987, 3988.] 

2. AiiiENS .(§ 53*). — Immigbaiion — Liability of Carriehs. 

A steamshlp company which brings a lien immigrants to the United 
States in its vessels cannot be held liable under Immigration Act Feb. 
; 20, 190T, C. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1911, p. 499), for the 
expense of médical and hospital treatment given to such aliens who are 
flnallj admitted, but who, owing to having contaglous dlsease.s either 
themselves or in their familles, must be cared for and the diseased ones 
cured before they can be properly examined as to their right to entry; 
but such expense is properly payable from the "immigrant fund" created 
by such act or from the appropriation for "enforcemeut of the laws reg- 
ulatiug the immigration of aliens" made by Act Mareh 4, 1909, c. 299, § 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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1, 35 Stat. 982 (U. S. Comp. St. Supp. 1911, p. 521), and subséquent ap- 
propriation acts. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. S 
53.*] 

3. CoNTHACTs (§ 95*) — Immigration — ^Liability of Oarriek — Duress. 

An agréeuieiit by a steaiiiship company to pay the hospital expeni^os of 
Immigrant passengers sutïering trom contagions diseases ou tlieir arrivai, 
induced by tbreats of the immigration oflicers to otlierwise detain sucli 
Ijassengers on the vessel until their recovery was made practically uuder 
duress, and being for sometbing for wliicli the company was uot legally 
liable, was without considération and caiiuot lie euforced by the govern- 
ment. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 431-410 ; Dec. 
Dig. § 95.*] 

Action by the United States against Holland-America Line. Judg- 
ment for défendant. 

Henry A. Wise, U, S. Atty., and Addison S. Pratt, Asst. U. S. 
Atty., both of New York City. 

Lucius H. Beers, of New York City, for défendant. 

MAYER, District Judge. This action is submitted upon an agreed 
statement of facts, setting forth a mass of détail which need not be 
recited at length. 

The basic facts necessary to a décision may be briefly ontlined. 

The action was brought to recover the sum of $2,167.80 admitted 
to be the acttial cost and reasonable vahie of the maintenance and 
médical care and treatment furnished by the plaintilï to a number of 
aliens (enumerated in Exhibits A and B attached to the complaint), 
who had been brought to the United States by the défendant upon its 
steamers and who, at the time of arrivai, were found to be suiïering 
from the respective diseases set opposite their names in the above re- 
ferred to exhibits. Because of the fact that the aliens were suiïering 
from thèse diseases it was impracticable for the immigration authori- 
ties to examine them at the times of their respective arrivais for the 
purpose of ascertaining whether or not they were clearly and beyond 
a doubt, entitled to land. In the opinion of the immigration authori- 
ties, it was necessary to hold thèse aliens for such examination until 
they had so far recovered from the diseases with which they were af- 
flicted that it would be possible, not only from the point of view of 
the government, but also from the point of view of the aliens them- 
selves, and for humanitarian reasons, to examine them. 

A few aliens were also detained, although not themselves afflicted 
with any diseases, for the reason that they were accompanying some 
diseased alien and stood in such a relation to the diseased alien by rea- 
son of being either the parent or child or some member of the family 
of the diseased alien that, as a matter of décent treatment and human- 
ity or for the proper care of the diseased alien, it was necessary that 
the alien accompanying him or her should also be temporarily placed 
in the hospital as a suitable attendant for the diseased alien, or the 
reverse. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to Uate, & Rep'r Indexea 
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The aliens mentioned in Exhibit A who, upon arrivai, were afflicted 
witli minor contagious diseases, such as measles, and scarlet fever, 
were removed from the vessel to hospitals in the cities of New York 
and Hoboken; there being no accommodations at ElHs Island at that 
tinie for the care of aliens afflicted with such contagious diseases. 
When thèse aliens were cured or discharged from the hospitals, prior 
to which time it was not possible for them to appear for examination 
before the immigrant inspectors, they were taken to Ellis Island for 
examination as to their right to land and were admitted. The hos- 
pital bills for the care of the aliens mentioned in Exhibit A were paid 
by the plaintiff. 

The aliens mentioned in Exhibit B were, upon arrivai, removed with 
other aliens, from the vessel to the EHis Island immigrant station for 
examination, and, upon being there examined by the médical ofïicers, 
they were found to be afflicted with the varions diseases mentioned 
and were placed in the Ellis Island hospital for médical care and treat- 
ment. Upon being discharged from the hospital they were examined 
by the immigration officers in regard to their right to land and were 
admitted. 

The items making up the sum sought to be recovered are for médi- 
cal services and treatment rendered to the aliens mentioned in Exhib- 
its A and B between the time of their arrivai and the time when they 
were examined by the immigration officiais to détermine their right to 
land. The aliens for whom thèse charges were incurred were brought 
by the défendant for hire from Europe to the Port of New York, be- 
tween March, 1909, and October, 1909. Upon arrivai at the Port of 
N^ew York, of the respective vessels, upon which thèse aliens were 
passengers, the Commissioner of Immigration at Ellis Island Immi- 
gration Station, New York Harbor, detailed immigrant inspectors and 
also the proper médical officers to board them. The aliens who trav- 
eled as first and second cabin passengers were inspected on board the 
vessels by the immigrant inspectors and médical officers, and, if found 
by them to be free from contagious disease and to be clearly and be- 
yond doubt entitled to land, they were permitted to land at the docks 
and enter the United States. The masters of the vessels were ordered 
by the immigration inspectors to remove temporarily ail those who did 
not appear to be clearly and beyond a doubt entitled to land to Ellis 
Island for further examination, and they were so removed as so order- 
ed. The masters of the vessels were also ordered to remove tempo- 
rarily ail those who were found to be sufïering from contagious dis- 
eases to public hospitals. The aliens who traveled as steerage passen- 
gers were (except where sufïering from contagious diseases and sent 
to hospitals) temporarily removed from the docks to Ellis Island and 
were there inspected and examined by the immigration inspectors and 
médical officers. In other words, the method of procédure, at this 
port, has been that, except in the case of an alien suffering from a 
contagious disease, or perhaps an "accompanying" alien in certain 
cases, only steerage passengers were taken to Ellis Island, while first 
and second cabin passengers were permitted to land at the docks with- 
ou.t first being taken to Ellis Island. 
205 F.— 60 
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The liability of the défendant has been the subject-matter of con- 
troversy and discussion for over 20 years, and numerous opinions 
hâve been written and, actions taken by the administrative authorities. 

The complaint states two causes of action ; the first based, as the 
plaintiff claims, upon the Immigration Act itself, and the second upon 
a contract whereby the défendant agreed to pay the expense under 
considération. No question arises as to the cases where diseased 
ahens hâve been ultimately excluded. The dispute relates solely to 
those cases where the ahen has been ultimately admitted. 

In support of the first cause of action, the government is unable to 
point to any spécifie authority in the statute for requiring the défend- 
ant to pay thèse charges, and relies fundamentally upon the proposi- 
tion that the alien theoretically never left the vessel, and therefore that 
the défendant is liable for maintenance and médical treatment. To 
fortify its theory the government invokes the aid of the practical con- 
struction which it urges has been placed upon the statute by the ad- 
ministrative authorities. 

As to the second cause of action, the government contends that it 
could hâve forced the examination and rétention of the aliens upon 
the vessels, and that when the défendant, to avoid such a course, 
agreed to pay charges of this character, such agreement had the dig- 
uity of an enforceable contract. 

To understand properly the législative intent, a survey must be had 
of the whole statute. Numerous acts relating to immigration hâve 
been passed by Congress, the latest of which, as affecting the main 
points of this controversy, was the act of February 20, 1907, which 
repealed the act of ilarch 3, 1903, and various prior acts or parts of 
acts, inconsistent with the new law. 

The act of 1907 spécifies with great care the cases or instances 
which impose obligations or penalties upon the steamship companies. 
Thus, section 19 provides that ail aliens brought to this country "in 
violation of law" shall be deported on the vessel bringing them, and 
that the cost of their maintenance while on land, as well as the ex- 
pense of the return of such aliens, shall be borne by the owner of the 
vessel. The act will be searched in vain for any provision which im- 
poses expense upon the owners of vessels where there bas not been 
neglect or a violation of law. It would not hâve been strange if the 
owner of a vessel had been required to bear the expense of the mainte- 
nance of aliens in certain circumstances where it might well bave been 
said that a further détention of the alien was the proximate resuit 
caused by bringing him into the covmtry in violation of law. Thus, in 
this same section 19 it is provided that the déportation of an alien may 
be suspended if, in the judgment of the Commissioner General of Im- 
migration, the testimony of such alien is necessary on behalf of the 
United States government in the prosecution of ofïenders against any 
provision of the act; and, again, it is provided in the case of an in- 
sane alien that, if it be certified by proper authority that his health or 
safety would be unduly imperiled by immédiate déportation, such alien 
may be held for treatment until such time as such alien may, in the 
tipinion of an officiai médical officer, be safely deported. But in both 
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thèse instances the expense of maintenance is not charged against the 
steamship companies, but against the "Immigrant Fund." 

In section 20, where any ahen has actually entered the United States 
"in violation of law, and such as become public charges for causes ex- 
isting prior to landing," must be deported to the country whence he 
came at any time within three years after the date of his entry into 
the United States. The steamship company which has brought to this 
country such an alien is required to contribute to the expense of his 
déportation by carrying the passenger back after he is brought to the 
coast. Under the act of 1903 the steamship company vvas also requir- 
ed to pay one-half the cost of the inland transportation ; but, when 
Congress came to examine the Immigration Act of 1903, for the pur- 
pose of framing the act of 1907, it concluded that one-half of the cost 
of inland transportation was to be borne by the "contracter, procurer, 
or other person by whom the alien was unlawfully induced to enter 
the United States, or, if that cannot be clone, then the cost of removal 
to the port of déportation shall be at the expense of the immigrant 
fund." 

The Committee of the House reporting on the new form of section 
20 (Fifty-Ninth Congress, first session, report No. 4,912) pointed out 
that it would be unjust to visit the expense of inland transportation 
upon the steamship companies and that, in cases of this character, the 
cost should be borne by the real offenders, and, if that was impracti- 
cable, then by the immigrant fund. 

The theory of section 20 evidently was that in such cases the steam- 
ship companies had not been remiss, and, therefore should not be 
penalized beyond the expense of deporting the alien from the point of 
embarkation; and this theory as to imposition of charges and expenses 
is to be found in every détail of the statute. 

As far back as the act of 1882, Congress provided for a head 
money tax of 50 cents for every alien entering the United States. 
This tax has been increased from time to time until it is now $4. 

In section 1 of the act of 1882, it was provided : 

"ïlie money thus collected shall be paid into the United States Trea.sury, 
and shail constitute a fund to be called the immigrant fund, and shall be 
used, ùnder the direction of the Secretary of the Treasury, to defray the ex- 
pense of régula ting immigration under this act, and for the care of immi- 
grants arrlving In the United States, for the relief of such as are in distress, 
and for tHe gênerai purposes and expenses of carrying this act into effeet." 
Act AUg. 3, 1882, c. 376, 22 Stat. 214 (U. S. Comp. St. 1901, p. 1288). 

This provision remained unchanged until the passage of the act of 
1903 (Act March 3, 1903, c. 1012, 32 Stat. 1213), when the language 
was changed to read as f ollows : 

"The money thus collected shall be paid into the United States Treasury and 
shall constitute a permanent appropriation to be called 'the Immigrant Fund,' 
to be uSed under the direction of the Secretary of the Treasury. to defray the 
expense of regulating the immigration of aliens into the United States under 
this act, including the cost of reports ot décisions of the fédéral courts, and 
digests thereof, for the use of the Commissioner General of Immigration, and 
the salaries and expenses of ail offlcers, clerks, and employés àppoiiited for 
the tJirpcrse of enforcing the provision^ of this act." ' ■ ■ . ^ ; 
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This provision vvas retained in section 1 of the act of 1907, without 
any material change. 

The act of March 4, 1909, provided : 

"That on and after July 1, 1909, ail liead taxes collected pur.suant to tbe 
provisions of section 1 of the said act of February 20, 1007, togetlier with ali 
tines, rentals collected, and inoneys received froni otlier sources under the 
laws regulating the inimisratlon of aliens into the ITnlted States, shall be 
covered into the Treasury to the crédit of niiscellaneous receliits." 

By this same act an appropriation of $2,400,000 was made — 

"for ail expenses of the euforcenient of the laws regulatins; the immigration 
of aliens Into the United States, includiug the Contract I^alior Laws; for the 
costs of the reports of décisions of the fédéral coints, and digests thereof, 
for the use of the Commissioner General of Immigration ; for salaries and ex- 
penses ot ali otiicers, cIcvIks, and eniplo.vés appoiiited to euforce said laws; 
for the enforcement of the provisions of the act of l'ebruary 20, 1,90T, en- 
tltled 'An act to regnlate the inmiigration of aliens into the United States" ; 
* * « foj. ex|,)enses of necessary supplies, altérations, and repairs, and for 
ail other expenses authorized liy said act; * * * ;\\\ to be expended un- 
der the direction of tlie Secretary of Commerce and Ijabor." .'55 Stat. 9S1. 

Similar appropriations hâve been made in the succeeding annual ap- 
propriation acts. 

It will be noted while, for a considérable period, this immigrant fnnd 
was to be iised under the direction of the Secretary of the Treasury, 
that the act of March 4, 1909, covered the head taxes into the treasury 
to the crédit of niiscellaneous receipts. This change in 1909 did not 
afïect the reasons for the collection of the tax or the purposes to which 
the tax was to be devoted, but merely placed appropriations, in the 
first instance, under the control of Congress instead of tlie Secretary 
of the Treasury. It will be noted that the immigration acts passed 
from time to time are entitled "An act to regulate the immigration of 
aliens into the United States." 

As was pointed out in the Head Money Cases, 112 U. S. at page 
595, 5 Sup. Ct. 247, 28 L. Ed. 798, the title of the act was well chosen. 
The act of 1907 confided, as did its predecessors, a large measure of 
discrétion in the way of practical administration, to the officiais charged 
with its enforcement, leaving to their judgment much that cannot be 
provided for in détail in a statute dealing with a subject so compre- 
hensive. When the immigrant fund was created and the appropriate 
officiai of the government authorized to "defray the expense of regu- 
lating immigration under this act," it is apparent that Congress real- 
ized that varions situations of practical administration would arise 
and would cause expense, and therefore, in this broad clause, authority 
was given to utilize this fund for such proper purposes. 

Congress bas placed its own interprétation upon the fundamental 
theory of this immigrant fund raised as it is, not from the citizens of 
the United States, but from the aliens entering, and, thus, out of this 
fund buildings bave been erected, expenses of a commission to investi- 
gate immigration hâve been paid, and, in brief, sums bave been ex- 
pended for purposes of ail kinds which may be considered broadly as 
relatinç- to the régulation of immigration. To détermine whether an 
alien is entitled to admission and, to that end, to detain him until he is 
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fit for examination, is surely as germane to the régulation of immigra- 
tion as is the érection of a suitable building in which temporarily to 
house the alien. 

But it is contended by the government that the omission of the 
words "and for the care of immigrants arriving in the United States, 
for the relief of such as are in distress" (section 1 of the act of 1882), 
in the act of 1903 and in the act of 1907, has some significance. 

Ciearly the care of immigrants and their relief referred to those 
who had entered the United States, and such was the construction 
placed on this statute by Secrefary Windom in 1891 (Exhibit 3, dated 
January 17, 1891). 

It is not clear vvhy this phrase was omitted in the act of 1903, but I 
think too much emphasis must not be laid upon that omission. 

It may very well be that Congress thought that the broad phrase 
"the expense of regulating" immigration was sufficient to authorize 
the expenditure of funds for the care of immigrants and the relief of 
those in distress, and, under section 22 of the act, spécifie authority 
is conferred upon the appropriate officiai "to enter into contract for 
support and relief of such aliens as may fall into distress or need pub- 
lic aid." 

It is also insisted that the provision as to including the cost of re- 
ports of décisions of the fédéral courts, and digests thereof, and the 
salary and expenses of officiais and employés appointed to enforce the 
act, indicates that Congress was careful to enumerate and particularize 
the purposes for which the immigrant fund was to be used. 

The reason, however, for this détail seems clear. In the absence of 
a provision to that efïect, it might very well hâve been questioned 
whether the purchase of law books and the payment of the salaries 
of public officiais could be regarded as a régulation of immigration. 
But, if the varions steps necessary to détermine whether an alien may 
enter or be excluded from the United States is not (without further 
définition) a régulation of immigration, then I fail to understand 
what is. 

It is, of course, well known that departmental appropriations are 
based, to some extent, upon departmental budgets, and, if the act of 
IVIarch 4, 1909, did not appropriate money to pay expenses of the 
character hère discussed, that fact does not afïect the interprétation 
of the statute. 

At that time, the défendant company had been forced into paying 
and agreeing to pay thèse expenses of maintenance, and, if the ap- 
propriation was déficient, the reason therefor is apparent. It is ad- 
mitted that there were ample moneys in the immigrant fund to paj' 
thèse expenses, and it is within the power of Congress at any time 
to make such fiscal provision as it may deem proper. 

Failing, therefore, to find any warrant for its position in the statute, 
the government insists that it could hâve compelled the défendant to 
detain thèse aliens on its vessels, and it bases this insistence upon sec- 
tion 16 of the act of 1907. Reading the whole act so far as relevant, 
and in particular this section 16, it seems clear that the government 
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cannot sustain the proposition that the alien was theoretically on the 
vessel. 

[1] The Word "landing" and the phrase "while on land" hâve two 
entirely différent meanings. 

When section 16 provides that a "temporary removal shall not be 
considered a landing," the référence is to landing as effecting the law- 
ïul entry of the alien into the United States. "Landing" refers, not to 
physically being on land, but to an act équivalent to an entry. In sec- 
tion 19 it will be noted that the cost of the maintenance of deported 
aliens "while on land" shall be borne by the owner of the vessel. 
Surely, if Congress deemed it necessary to provide in plain language 
that expense of maintenance "while on land" should be paid by the 
owners of vessels, in the case of aliens subsequently excluded, it would 
hâve expressly provided (if it so intended) that expense of maintenance 
of aliens ultimately admitted should be similarly paid. Section 19 rec- 
ognizes that the alien, though not entitled to a "landing," may phys- 
ically be on land, and he is on land whether at Ellis Island or else- 
where than on the vessel. Reading sections 16 and 19 together, it is 
apparent that the act had provided for a sensible and necessary method 
of handling thèse arriving immigrants. 

We must not be lost in abstractions when we know that Congress 
was aware of the fact that thousands of immigrants often arrive in 
the great ports of the country on the same day, and that it is absolutely 
impossible to compel their examination on the incoming vessels. For 
that reason section 16 provided an alternative. The phraseology of 
the section shOuld be carefully noted. The first duty of the immigra- 
tion officers is to go to the vessel and there inspect the aliens. An "hi- 
spection" means such an inquiry as will then satisfy the officer as to the 
facts concerning the alien, and paragraph 5 of the stipulated facts 
shows that first and second cabin passengers are permitted to land 
at the docks without going to Ellis Island or elsewhere. 

Referring again to section 16, it will be noted that the immigration 
officers may order a temporary removal of the aliens, not for inspec- 
tion, but for^jtrawJMafioM. I see no escape from the conclusion that 
Congress 1 intended in the act of 1907 that the course should be pur- 
sued which had long been pursued in dealing with thèse thousands of 
immigrants, namely, that, where the officiai could promptly détermine 
,the right of the alien to land, that détermination should be promptly 
made pu the vessel, but where, in the judgment of the immigration 
officiai; .sych détermination could not be made promptly, then an exam- 
ination should be had at a designated time and place. 

Furtherj under section 16 it is required that "where a suitable build- 
ing is ysed for the détention and examination of aliens the immigration 
officiais shall there take charge of such aliens." Hère the words "dé- 
tention" and : "examination" are used, and not the word "inspection." 
ThiSi proYisQjin section 16 is mandatory as applying to those who, for 
practjcal ; reasons of administration, cannot be inspected on the vessel. 
It: is .sUggested by the government that, if this proviso be construed as 
mandatory, then first and second cabin passengers must be taken: to 
Ellis Island. As I hâve pointed out, no such course is contemplated by 
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the statute, for the requirement to take charge of the aliens at a suitable 
building is only in those cases where inspection is net practicable and 
détention and examination become necessary. 

I agrée with the counsel for the government that the further pro- 
vision in section 16 relieving the owners of vessels of responsibility 
during détention in a suitable building relates to responsibility for es^ 
cape and safe-keeping, but it was unnecessary to deal with the payment 
for maintenance in this section, as that subject was already covered 
as heretofore pointed out. 

In arriving at this conclusion I hâve not overlooked the provisions 
of the Passenger Act (Act Aug. 12, 1882, c. 374, 22 Stat. 186 (U. 
S. Comp. St. 1901, p. 2931), nor hâve I failed to realize that in some 
parts of the country there may not be suitable buildings in which to 
detain and examine aliens. 

The resuit, however, is the same. If the practical situation at any 
port permits a speedy inspection, then such inspection should be had. 
If, on the other hand, examination or détention and examination are 
necessary, then the immigration officiais can order a temporary re- 
moval of aliens for examination at a designated time and place. 

[2] I hâve outlined as briefly as I can, within the limits of an opin- 
ion, the reasons why I conclude that the plaintiff has not sustained 
its first cause of action; but, if space permitted, it would not be diffi- 
cult to elaborate by further référence to the act. 

Finally, it must be remembered, under well-settled authority, that, 
as the liability created by section 19 is statutory and in the nature of 
a penalty, the défendant is entitled to a strict interprétation of the 
statute. 

I hâve not discussed the alleged practical construction of the stat- 
ute, for I think the various opinions (even if relevant) cannot be re- 
garded as practical construction. 

The Toth Case was officially determined by Mr. Straus, Secretary of 
Commerce and Labor, contrary to previous rulings, and thus the rul- 
ings of the administrative authorities are not consistent. Thèse pre- 
vious rulings (as well as the subséquent attitude of the Department) 
were constantly opposed and they were acquiesced in at times only be- 
cause the défendant and others similarly situated could not help them- 
selves. 

[3] The threats to detain aliens of this character on the vessel were 
such as to aniount practically to duress. 

In thèse days no steamship company, in justice to its passengers, 
citizen or alien, and to its freight obligations, could afford to turn 
its vessels lying at our docks into hospitals and prisons, and, in such 
circumstances, it is not surprising that the défendant was willing to 
take any course which would relieve it from such an emergency. 

The immigration officiais had no right to order the déportation of 
thèse aliens, and, if the aliens could hâve been detained on the vessels 
while recovering from thèse nonexcludable diseases, some of the ves- 
sels would hâve been detained for weeks — a resuit neither contem- 
plated nor justified by the statute. 

If the plaintiiï had no right to enforce payment for the maintenance 



!)52 205 FEDEKAL KKl'OUTKU 

of thèse aliens ultimately admitted, then any agreement to pay for 
such maintenance lacks validity. The agreement relied on by plaintiff 
was made under duress and without considération, and, even if it were 
admitted (for the sake of the argument) that the agreement of July 25, 
1894, constituted a contract, that contract became inoperative, after 
the act of 1903 became law, and also by its own terms when the Secre- 
tary of Commerce and Labor decided the Toth Case. 

In conclusion, then, we bave a simple System. It is the duty of the 
officiais to detain persons sufifering with (liseases, the nature and out- 
come of which are not clear, until siich time as a proper examination 
can be made, and where, as in this case, a suitablc building is provided, 
that duty must be there performed or, in any event, perfoi-med at some 
proper time and place and, in the event that the alien is ultimately 
admitted, bis détention having been without fault or neglect on the 
part of the steamship company, the expense is not to be borne by the 
steamship company. 

The défendant may hâve judgment on the merits. 
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(District Court, D. Massnclmsetts. Juue 23, 1913.) 

No. ,%8, Equity. 

1. Tka de-Marks and Trade-Namks (SI? 11, 71*)' — Namks Applied to Patented 

Articles — Richts After Expiration or Patent. 

Wliile tlie naine of a patentée used as a mark or in advertisin^' to rtesii;- 
nate tlie patented article caniiot be nionopolized as a trade-mark atter 
the expiriition of tlie jiateiit, it niay also liave Ifeconie in some degree 
si.ïnitieant of origin witli tlie pulilie. and in sncli case its snliseiinent use 
b,y a eompetitor nnist be in such nuinner or in connection with such no- 
tice that purcliasei'S will uot be deceived as to the manufacturer. 

[Ed. Note. — For otlier cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 15, 82; Dec. Dig. §§ 11, 71.*] 

2. Tuaue-Marks axd ïbade-Names (§ 71*) — Names Applied to Patented 

Articles — liioiiis After Expiration of Patent. 

For 12 yeiu's l.iefore tlie exjjiration of a patent for a door clieek, coiu- 
piainant made aud sold such checks under a contract witli the owner of 
lUe liaient, and had marked tlie same with the nauie "Blonut," who was 
the patentée, and its own uanie. During the sanie time others liad made 
under the patent, but noue liad marked them with such name. Two 
ycars after tUe expiration of the patent, défendant eommenced the manu- 
facture of a door check very slmilar in appearanee to those of compiain- 
ant, and placed ou the plates attached thereto the name "Blount" iu cou- 
spicuous letters, followed by its own name in inuch smaller letters. It 
also advertised them iu the same manner. Hcltl, under the évidence, that 
during the preceding 14 years the name liad come to indicate in jiart the 
door checks made by complaiiiant, and that its use by défendant was a 
violation of complainant's rlghts ; that it wiis entitled to hâve défend- 
ant make tlie name less, and its own name more, eonspicuous, and other- 
wise iudicate clearly that its door checks were uot those of complainant. 

[Ed. Note. — For other cases, see Trade-SIarks and Trade-Names, Ceut. 
Big. § 82 ; Dec. Dlg. § 71.*J 

•For other cases see same topic & i numbee in Dec. & Am. Dlgs. 1807 to date, & Hep'r Indexe» 
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3. Tbade-Maeks and Trade-Names (§ 75*) — TJnfair Compétition — I'boof ci- 
Déception. 

lu a suit for unfair compétition, proof of actual déception is not neces- 
sary, but tlie court inay détermine without it from tbe exhiliits tlieiu- 
selves wliether déception vvill be the natural and probable resuit of tbelr 
use. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 86 ; Dec. Dig. § 75.*] 

In Equity. Suit by the Yale & Towne Manufacturing Company 
against the Worcester Manufacturing Company. Hearing on amend- 
ée and supplemental bills. Decree for complainant. 

J. Lewis Stackpole, Boyden, Palfrey, Bradlee & Twombly, and Fish, 
Richardson, Herrick & Neave, ail of Boston, Mass., and Archibakl 
Cox, of New York City, for complainant. 

Henry F. Harris, of Worcester, Mass., and Roberts, Roberts & 
Cushman, of Boston, Mass., for défendant. 

DODGE, District Judge. The plaintiff's original bill in this case 
was dismissed. The dismissal was affirmed by the Court of Appeals 
April 9, 1912. See 195 Fed. 528, 115 C. C. A. 491. Under permission 
given in the mandate filed hère July 13, 1912, the plaintifif has so 
amended its bill as to limit the relief therein asked to relief of the 
character indicated by the Court of Appeals in its opinion above cited. 
It has also filed a supplemental bill complaining of an advertisemerit 
put forth by the défendant in August, 1912, as a further violation of 
the rights which it claims in the name "Blount" This advertisement 
contains the statement by the défendant : "We make the original 
Blount." 

Two matters originally in controversy between the parties appear 
from the opinion above cited to hâve been settled by the Court of Ap- 
peals : (1) The Blount patents having expired, the défendant violâtes 
no right of the plaintiff merely by using the name Blount on door 
checks such as were covered by the patents while in force. (2) The 
plaintiflf has not succeeded in proving that the defendant's door checks 
in question are purposely made so as to simulate the structural appear- 
ance of the plaintiff's door checks. 

The opinion and the decree therein directed, however, hâve left the 
plaintiff f ree to ask the court for a certain "spécial remedy," namely, 
that the défendant be ordered (1) not to give offensive prominence to 
the word "Blount" on its door checks or otherwise; (2) also to an- 
nounce on its door checks and otherwise, "This was not manufactured 
by the original inventor, Blount, or its successors," or something to 
that effect. The opinion requires the plaintiff, if it niakes this appli- 
cation to the court, to state f rankly in its pleadings ail the spécial facts 
showing that it needs the spécial remedy described, is entitled thereto, 
and has consistently rested its claims accordingly as between itself and 
the défendant. 

The spécial facts upon which the plaintiff now rests its présent ap- 
plication appear to be, for the most part, facts set up in its original 

•For other uases see same topic & § nvmbeb in Lier. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bill. The material allégations of fact added thereto by the amendaient 
may be summarized as below : 

(1) The name "Blount," in fact, served as a means whereby the 
trade and the public identified door checks made by the plaintiff 's pred- 
ecessor and distinguished them from similar checks made by others, 
and was in fact relied on as a guarantee that door checks bearing it 
were the genuine manufacture of the plaintiff's predecessor, at the 
time when the plaintifï took over the business of manufacturing and 
selling them in 1895 and 1896. 

(2) The door checks made by the plaintifï and its predecessor em- 
bodied the inventions covered by the Blount patents which expired in 
1900 and 1908, but from a time before the word "Blount" was placed 
upon the article itself, door checks covered by said patents were con- 
tinuously made and sold by other manufacturers under other names. 

(3) The defendant's use of "Blount" is misleading and fraudulent, 
in that it marks its door checks "Blount Improved Door Checks" with- 
out accompanying such marking with statements or warnings suffi- 
cient to notify the public and purchasers that they are not made b\' 
the plaintifï. 

(4) "Blount" is displayed on the defendant's door checks and in its 
circulars in large and conspicuous type such as to make the word the 
dominating and conspicuous feature of the marking; while less con- 
spicuous beneath are displayed the words "Improved Door Checks," 
and beneath the whole, in letters comparatively small and unobserv- 
able, the words "Worcester Mfg. Co." This use of "Blount" is likely 
to deceive unless the prominence given to the word over the accom- 
panying matter, as above, is forbidden, and some clear, conspicuous 
statement required that the door checks so marked or advertised arc 
not of that manufacture which the public has been accustomed to 
seek by the word "Blount." 

Neither party has examined any'witnesses under the pleadings filed 
since the decree entered hère under the mandate. There has been in- 
troduced, however, a stipulation setting forth certain agreed facts or 
agreed testimony, with exhibits referred to therein ; also certain cor- 
respondence betvveen the parties. Further référence is made belôw 
to what has been thus introduced. 

In its answer to the amended bill the défendant dénies, as it had 
previously denied, that "Blount" does or ever did indicate origin or 
manufacture by the plaintiff, and avers that it indicates only manufac- 
ture in accordance with the expired Blount patents. In answer ta 
the allégations added by amendment and summarized under 1 above, 
it dénies that the plaintifï has ever used the word on its door checks 
except to identify their structural features and mechanical organiza- 
tion embodying the Blount invention. The allégations summarized un- 
der 2 and 3 are denied. With regard to those under 4, besides deny- 
ing them, it avers that "Blount" as used by it has always been accom- 
panied by , words indicating clearly and unequivocally that its door 
checks so marked are made by it and no one else. 

The défendant insists that the bill as amended states no case other 
than that stated in the original bill and closed by the judgment bf dis- 
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niissal ; also, that nothing has been added by way of évidence to what 
was proved under tlie original bill, and that the amended bill ought to 
be dismissed, because not such a bill as contemplated by the Court of 
Appeals in its opinion. I am unable to take this view of the matter. 
I do not understand the Court of Appeals to hâve held that the f acts 
set forth in the original bill would not justify the court in granting 
the kind of relief now applied for. They were there presented in a 
différent aspect and for a différent purpose, but I see nothing to pre- 
vent the plaintiff f rom relying upon them for its présent purpose, even 
if what has been added be regarded as immaterial, if adopted by it 
as a frank statement of ail the spécial facts showing its need of and 
its right tp the spécial remedy now sought. Nor does it seem to me 
that the added allégations in the amended bill can be regarded as im- 
material upon the questions now presented. 

[1] The Circuit Court said in dismissing the original bill (July 10, 
1911) that no one after the patents had expired could "acquire a mo- 
nopoly in the name 'Blount' on the theory that it had become a trade- 
mark or trade-name denoting origin." It may nevertheless be true that 
in some degree the name has become significant of origin with the 
public, and that, so far as it has obtained such signiiîcance, it indi- 
cates manufacture by the plaintiff. If this is true, though the défend- 
ant is not forbidden altogether to make use of the name, it is forbid- 
<len to use it so as to take advantage of thèse facts, because such use 
would be trading on the plaintiff's réputation. If it undertakes to 
use the name under such circumstances, it must therewith convey such 
notice to the public as will be a reasonably sufficient protection against 
such danger as may exist that people will thereby be led to suppose 
that they are getting the plaintiff's make of door check when they are 
not. 

[2] As appears from the opinion of the Circuit Court, the Blount 
patents date from 1883 and 1891. The latest in date expired in 1908. 
The défendant began its use of the name in 1910. The plaintiff was 
then making and selling door checks under the patents. It had made 
them since 1896 under a contract with the Blount Manufacturing Com- 
pany, which owned the patents and had previously been making the 
door checks. The plaintiff is also shown to hâve had the exclusive 
selfing agency since 1895. 

It appears that until late in 1895 or early in 1896 door checks made 
and sold under the patents bore no other mark than that indicating the 
fact that they were patented and the dates, though they were adver- 
tised as "Blount" door checks, and known in the trade by that name. 
The practice of marking them with the word "Blount" was adopted 
soon after the plaintiff became the exclusive selling agent, but before 
it began making them. At the plaintiff's request, the words "Yale & 
Towne" were also then used on the label adopted, over the word 
"Blount" but in smaller letters. Beginning with 1896, ail door checks 
made by the Blount Manufacturing Company and since September, 
1896, by the plaintiff hâve been always thus marked. Other manu- 
facturers during the same period hâve made and sold door checks cov- 
ered by the patents, but none of them, whether licensed under the pat- 
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ents or not, hâve usecl the name "Blount." This name, before the de- 
fendant began to use it in 1910, was used only upon door checks made 
by the plaintiff and its predecessor, the Blount Manufacturing Com- 
pany. 

I think the évidence requires the conclusion that between 1896 and 
1908, during vvhich 12 years the public were accustomed to purchase 
under the name "Blount" door checks made by the plaintiff only, and 
known to be made by it through the association of its name with 
"Blount" on the label, the name "Blount" came to represent origin with 
the plaintiff in the public mind. That it represented origin and noth- 
ing else, as the plaintiff contends, does not seem to me proved ; it was 
also generally known that such door checks were made under pat- 
ents issued to Blount and no one else, so that the name cannot be said 
to bave been used without any descriptive significance. But I am un- 
able to see why it may not fairly be said that the name had come to 
indicate the origin quite as much, at least, as it did the kind of the 
door check whereon it appeared. If so, or if in some substantial de- 
gree it had come to indicate origin, as I think it certainly had, its use 
by the défendant so far misrepresented the truth. 

If thèse conclusions are right, the next question is whether or not 
the defendant's use of "Blount" conveys, on the facts shown, adéquate 
notice to the public that the word is not being used to indicate origin. 
This question is to be determined mainly from the labels and adver- 
tisements themselves which the défendant actually uses or publishes 
and which are before the court as exhibits. 

Enough bas been said to show that the défendant could not be al- 
lowed to use the word "Blount" by itself and without accompaninient 
of any kind by reason of the fact found that the word implies origin 
in some degree. Nor does the défendant undertake so to use the word. 
It does accompany the word with its own name, and thus, to some 
extent, indicates that it and not the plaintiff makes the articles. But 
its labels and advertisements, however, do undeniably so présent the 
word "Blount" as to make it distinctly more conspicuous than any of 
the other words used with it. The label plates attached by it to its 
door checks in one respect présent the word more conspicuously than 
the plates used by the plaintiff itself, in that "Blount" is the first word 
of the legend upon them, whereas on the plaintiff's plates it cornes 
after and below "Yale & Towne." This appears in the opinion of the 
Circuit Court as included in that of the Circuit Court of Appeals 
(195 Fed. 528, 529), where the words on both plates are quoted. The 
maker's name, on the other hand, is decidedly less conspicuous on the 
defendant's plates than on the plaintiff's, because not only does it come 
last and below everything elSe, but it also appears in letters distinctly 
less in size than any other lettering on thèse plates. Reproductions of 
the plaintift''s plates on a reduced scale appear in complainant's circulars 
A. and B. Defendant's circulars A. and B., being advertisements put 
forth by the défendant, likewise contain similar reproductions of its 
plates, and from them appears the decided prominence I find to be giv- 
en to the word "Blount" on the labels or plates themselves. 

Moi-eover, although the Court of Appeals has declined to find that 
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the structural appearance of the defendant's door checks has been 
purposely made to simulate the structural appearance of tliose made 
by the plaintiff, the resemblance in structural appearance is so close 
as, in my view, to increase materially the danger that false impressions 
regarding origin may be conveyed by the prominence given as above to 
the word "Blount." 

No doubt sufficient scrutiny of the defendant's labels, plates, and 
advertisements referred to reveals the defendant's name on them as 
manufacturer, but the danger above mentioned is not, in my opinion, 
materially diminished by this fact. The name as there displayed at- 
tracts no such attention as does the word "Blount." That the mère 
présence of his name, under circumstances like thèse, will not relieve 
a défendant from the charge of unfair compétition, is well settled. 

[3] There is évidence, both in the original record and in the stip- 
ulation above mentioned, tending to show that purchasers ordering 
"Blount" door checks and expecting the plaintifï's hâve been supplied 
with the defendant's door checks. It is claimed by the plaintiff and 
denied by the défendant that this évidence proves that the public are 
being misled by the defendant's use of the name. It seems to me un- 
necessary to discuss this question apart from the exhibits themselves. 
Proof of actual déception is not necessary. The court may détermine 
without it, from the exhibits themselves, whether déception will be 
the natural and probable resuit of their use. Notaseme, etc., Co. v. 
vStraus (C. C. A.) 201 Fed. 99, 100. I am unable to doubt that some 
déception would be their natural and probable resuit in this case, or 
that their use has had that resuit. 

The prominence which the défendant gives to the word "Blount" 
I must regard as "undue and offensive" prominence, on the facts above 
found. That the word has continued to carry with it, after the ex- 
piration of the Blount patents, an indication of origin, instead of be- 
coming a merely descriptive word, is enough to confine the defend- 
ant's right to use it within such limits, as to prominence over accom- 
panying matter, as hâve been held necessary in similar cases. See, 
among the more récent décisions, Ludlow, etc., Co. v. Pittsburg, etc . 
Co., 166 Fed. 26, 31, 92 C. C. A. 60; De Long, etc., Co. v. American, 
etc., Co. (D. C.) 200 Fed. 66, 71. To correct its labels, plates, and ad- 
vertising matter in this respect, I think the défendant will hâve, at 
least, to put its own name before and immediately over the word 
"Blount," displaying the latter word in letters no larger than those in 
which the other words of the legend appear. 

That the defendant's présent use of "Blount" tends to déception re- 
garding the origin of its door checks is no doubt partly because of 
the undue prominence it has been giving to the word as above found. 
Changes of the kind above indicated would go far to remove ail 
grounds of objection, but would still, in my opinion, fail to give that 
adéquate notice to the public that "Blount" did not mean origin with 
the plaintiff contemplated by the Court of Appeals ; nor do I see how 
such notice could be adequately given without an explicit announce- 
ment of the truth, not necessarily in the very words suggested by the 
Court of Appeals, but to the same elïect. Unless conjoined with some- 
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thing of tlie kind, the word might well still be the means of conveying 
to the public the notion that door checks marked as suggested were 
the product of a maker "in some privity with the estabHshed manu- 
facture * * * which the pubhc already knew and hked." Her- 
ring, etc., Ce. v. Hall, 208 U. S. 554, 559, 28 Sup. Ct. 350, 352 (52 1. 
Ed. 616). As was there said, to convey any such notion would be a 
fraud, and would hâve to be stopped. 

It is évident that the defendant's offer filed with its answer to the 
amended bill does not tender the plaintiff as much as it is entitled to 
claim. The above conclusions entitle it to a decree, but the first con- 
dition of the ofïer is dismissal of the bill. The changes, however, in 
the defendant's labels, plates, and advertisements promised in para- 
graph 2 of the offer, seem to me to come very near accomplishing ail 
that bas been above held necessary. They remove the objection that 
"Blount" is too prominently displayed. They will put above "Blovmt," 
not the defendant's name as manufacturer, but the word "Worcester," 
which. used in the position proposed, would be a "differentiating word 
placed before and in juxtaposition" with "Blount," and will thus com- 
ply with one of the forms of relief asked in 3 of the prayers for re- 
lief made in the amended bill. "Worcester," indeed, is to appear above 
"Blount," not only on the defendant's labels, plates, and axlvertise- 
ments, but also on the caps of the door checks themselves. Thus used, 
it seems to me a reasonably sufficient notice to the effect required. 

As to what the supplemental bill allèges, while I think the advertise- 
ment complained of, published in August, 1912, a further infringe- 
ment of the plaintiff 's rights, and this notwith standing its "Yale" door 
checks, put on the market in June, 1912, just before its amended bill 
was filed, the advertisement was inadvertently issued, it was not re- 
peated or continued, and, so far as I can see, it entitles the plaintiff 
to no relief beyond that which will be afforded by the decree now to be 
ordered. That it has impaired the value of "Worcester" as a distinc- 
tive mark of origin does not seem to me proved. 

The decree to be entered will be, to the extent above indicated, in 
favor of the plaintiff, and in accordance with the prayers of the 
amended bill. There may be a further hearing as to its particular pro- 
visions, unless the parties can agrée upon them. 



TIIE NORTH POINT. 

(District Court, E. D. Virginia. May 9, 1913.) 

1. Collision (§ 100*) — Stkam Versels Meetini; in Foo — I'assing Signals. 

A collision in Elizabeth river in a dense i'os: bank between the Britisli 
steamer North l'oint, coming in from Hamptou Roads, and tlie steamer 
Pennsylvania, passiug out, helil due solely to the fault of tlie North 
Point for proceedinK at excessive speed in the fog, knowing of the prox- 
Imlty of another vessel, but chiefly beeause lier pilot sounded passing 
signals in violation ot article 18. rule 9, of tlie Inland Rules (Act June 
7, 1897, c. 4, 30 Stat. 101 [U. S. Comp. St. 1901, p. 2882]), which ex- 
pressly prohlbits the giving of passing signals except when steamers 

•For other cases see saine topic & § numbee In Dec. & Am. Dlgs, 1907 to date, & kep'r Indexes 
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are in sight of each other, and provides that in fog only fog signais 
sliall be glven. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 213-215; Dec. 
Dig. § 100.*] 

2. Collision (§ 123*) — Sun fob Damages — Contbibutoby Fault — Bubden of 
Proof. 

A vessel whose violation of tlie rules was sufficient to acconnt for col- 
lision cannot escape liability by casting doubt on the navigation of the 
other vessel, but in order to hold her liable in whole or in part must 
clearly prove lier négligence. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 259-261 ; Dec. 
Dig. § 123.*] 

In Admiralty. Suit for collision by the New York, Philadelphia & 
Norfolk Railroad Company against the steamship North Point, with 
cross-libel. Decree for libelant. 

Thomas H. Willcox and Hughes & Vandeventer, ail of Norfolk, 
Va., for libelant. 

Hughes, Little & Seawell, of Norfolk, Va., for respondent. 

WADDILL, District Judge. This case involves the right to recover 
for damages sustained in a collision which occurred on the morning 
of January 2, 1913, about 8:35 o'clock, in the waters of the Elizabeth 
river. Va., some 300 yards above or to the southvvard of Boush Bluff 
Lightship, between the British steamship North Point, en route from 
Newport News to Norfolk, and the New York, Philadelphia & Nor- 
folk Railroad Company's steamer Pennsylvania, en route on her daily 
outward trip from Norfolk to Cape Charles. The North Point is a 
large ocean-going freight steamer, known as a "tramp," of 5,216 tons 
gross burden, 390 feet long, 51 feet beam, 27.7 feet deep, and at the 
time of the accident about two-thirds loaded ; and the Pennsylvania 
is a fast passenger steamer of 1,352 tons gross burden, 244.3 feet 
long, 40 feet beam, 14.8 feet deep. Both vessels were proceeding in 
a dense fog bank, which set in only a short time before the vessels 
collided, and lifted soon thereafter. 

The contentions of the parties, respectively, as shown by the plead- 
ings, are briefly, on the part of the North Point: That on the morn- 
ing in question, while in charge of a duly licensed Virginia pilot. 
who was on the bridge in active charge of the navigation, as she 
was proceeding along the Elizabeth river, she observed a bank of fog 
up the river, towards Lambert's Point, apparently slowly drifting 
down the channel. That she proceeded on her proper course, and 
when getting in the vicinity of the fog bank her fog signal was blown 
at regular intervais, her engines slowed, and shortly after entering 
the edge of the fog bank were stopped, and so continued until just 
about ithe moment of the collision. That as the fog bank was ap- 
proached, signais of a tug and tow, and of one or perhaps more ves- 
sels, were heard in the fog ahead, and the tug and tow were there- 
after passed . starboard to starboard, close aboard. That upon stop- 
ping hèr: engines the pilot began blowing fog signais at regular inter- 
vais, indreâting that his engines were stopped, and shortly thereafter 

•For ofliercases see saine toplc & | numbbb in Dec. & Am. Dlgs. 1907 to date. &'Eep'r Indexes 



960 205 FEUEKAL REPORTER 

a similar signal was heard from a steamship, whicli proved to be the 
Pennsylvania, ahead and slightly on the port bow. Thèse signais were 
repeated by the North Point several times, and similar signais heard 
from the Pennsylvania, which appeared to be approaching on the port 
hand, until suddenly the last-named vessel appeared coming through 
the fog head on, at a rapid rate of speed, a very short distance avvay. 
and continued to approach rapidly, striking the North Point bows on, 
on the latter's port bow, inflicting serions injury to the North Point. 
That, after colliding, the Pennsylvania passed along the port side of 
the North Point, her port quarter coming in contact with the port 
side of the North Point aft of amidships, and proceeded some distance 
astern before coming to a stop. That at the tinie of the collision the 
North Point was, and for some time prier thereto had been, on a 
compass course of south by west; and was practically still in the 
water ; the tide being ebb. That as soon as the Pennsylvania was dis- 
covered approaching the North Point, the latter's engines were or- 
dered full speed astern; but the vessels were so close together, and 
the Pennsylvania proceeding at such a rapid rate of speed, as that 
the North Point had not time to get in backward motion before the 
collision. That the collision was not due to any fault or négligence 
on the part of the North Point, or her crew, but was brou^ht about by 
the fault, négligence, and want of skill on the part of the Pennsylvania 
and her navigators, and especialiy in that the Pennsylvania was not 
going at a moderate rate of speed in the weather then prevailing; 
that she was not proceeding down that part of the channel which lay 
on her own starboard side of midchannel ; that when hearing the fog 
signal of a vessel ahead, or nearly ahead, she did not stop, and then 
navigate with caution, until danger of collision was over; that she 
was sounding unlawful and prohibited signais in the conditions then 
prevailing; that on approaching the North Point she did not slacken 
her speed, stop, or reverse, or take other necessary and proper meas- 
ures to avoid collision; and that she was not properly manned, and 
failed to bave an efficient and diligent lookout. 

And, on the part of the Pennsylvania : That on the morning in 
question, at 8 o'clock, she left Norfolk bound for Cape Charles, on 
an ebb tide, and upon reaching Pinner's Point fog was encountered. 
That proper signais were given, her engines stopped, and the steamer 
proceeded very cautiously until the piers at Lambert's Point were 
reached, when the fog lifted and continued so until she reached Craney 
Lsland, when fog was again encountered, and continued from thence 
to the collision. That she was then navigating on the east side of the 
channel, blowing the regular thick weather signais, and proceeding 
at a speed barely sufficient for steerage way. That before reaching 
Boush's Bluff Lightship a fog whistle of a tug and tow was heard, 
whereupon she stopped her engines, and remained stopped for u|p- 
vvards of two minutes. That then the fog whistle of an approaching 
steamer was heard, seemingly ahead, when the Pennsylvania blew 
three whistles and backed her starboard engine, her engines having 
been stopped for upwards of two minutes, and her speed being very 
little. That thereafter a signal of two whistles was heard from the 
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approaching steamer, which proved to be the North Point, wheii the 
Pennsylvania gave another signal of three whistles; her engines con- 
tinuing full speed astern. That the North Point immediately blew two 
blasts, and again the Pennsylvania sounded three blasts ; she still con- 
tinuing full speed astern. That at that time the North Point was ob- 
served looming up in the fog ahead 30 or 40 yards distant, and seem- 
ingly moving slightly to the we'stward and approaching rapidly. That 
the Pennsylvania was in backward motion at that time, and the North 
Point approached rapidly, and came into collision with the Pennsyl- 
vania, the bluff of her bow on the port side, about 35 feet frdm 
the stem, striking the stem of the Pennsylvania. That the collision 
occurred to the southward of Boush's Bluff Lightship, and on the 
eastern side of the main ship channel. That the collision was caused 
by the North Point not going at a moderate speed. That she was 
proceeding up the wrong side of the channel. That she was not 
sounding lawful thick weather signais. That she was sounding unlaw- 
ful and prohibited signais. That she did not slacken her speed, stop, 
or reverse, and take other necessary and proper steps to avoid the col- 
lision. That she did not hâve a proper and efficient lookout properly 
stationed and diligently attending to his duties, and that she was not 
being navigated by an efficient and compétent navigator. 

[1] It will be observed that each vessel assigned various acts of 
négligence and fault one against the other, many, of which, in the 
estimation of the court, it will be unnecessary, to détermine, though 
ail bave been fully considered. Inasmuch as the case turns almost 
entirely upon the speed at which the vessels were proceeding, at and 
about the time of the collision, and the manner of -the observance 
by them respectively of the rules of navigation properly applicable, 
governing their movements under the circumstances in which they 
were placed at the time of the accident, thèse two causes will be 
considered in the order named. 

First. It being a concessum in this case that, because of the density 
of the fog, the vessels did not actually observe each other until they 
were some 100 feet apart, the speed at which they were going neces- 
sarily is a matter of considérable moment in the case, and if it could 
be certainly ascertained would aid materially in solving the case. Thé 
conflict in the testimony in this respect is irreconcilable ; the évidence 
of each vessel being to the effect that the other was at the moment of 
collision proceeding at the rate of six or seven knots an hour, while 
she herself was practically at a standstill in the water. That one or 
other version is incorrect is manifest, for the reason that, if both ves- 
sels were at rest, thef e would hâve been no collision ; and while it is 
difficult to tell just at what speed they were actually proceeding, it is 
quite clear that neither was going at the speed alleged, or the effect 
of the collision, as shown by the character of the injury on the re- 
spective vessels, would bave been more disastrous than it was. 
■ The prépondérance of the testimdny, in the view taken by the court, 
tends to show that each vessel at the time of the collision was moving 
forward somewhat, the North Point more rapidly than the Pennsyl- 
vania) and at a rate of speed greater than was permitted by the rules 
205 F.— 61 
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of navigation in a fog, which fact may hâve caused the accident, and 
be sufficient to condemn the North Point, though the court does net 
believe that was the actual cause of the coUision, but that the same 
was the resuit of the latter vessel's violation of the appropriate rules 
and régulations governing her movements, immediately prior to and 
at the time of the collision. 

Second. The two vessels shortly before the collision, one ascending 
and the other descending the river, encountered a dense fog bank, the 
ascending vesel entering the same somewhat later than the other ; each 
having observed the fog signais of a tug and tow proceeding down the 
Vi^est side of the channel. They thereupon, as well on account of the 
tug and tow as of each other, gave the régulation fog signais ; that is, 
one prolonged blast of their whistles, at intervais of not more than one 
minute. 

"Art 15. (a) A steam vessel under way shall sound, at intervais of not 
more than one minute, a prolonged blast." 

Both vessels claimed that they had stopped their engines, and had 
slowed down to mère steerage way: 

"Art. 16. Bvery vessel shall, in a fog, mist, falling snow, or heavy rain- 
storms, go at Bi moderate speed, having careful regard to the exlstlng cir- 
cumstances and conditions. A steam vessel hearing, apparently forward of 
her beam, the fog signal of a vessel the position of which is not ascertained, 
shall, so far as the circumstances of the case admit, stop her engines, and 
then navigate with caution until danger of collision is over" 

— and were so navigating shortly before the collision in the fog, when 
suddenly the North Point sounded two blasts of her whistle, a signal 
which ordinarily would indicate her purposc of passing the Pennsyl- 
vania starboard to starboard, but which signal had no place during the 
existence of fog, as the rules of navigation in terms prescribe that dur- 
ing such weather passing signais shall not be given, and that fog sig- 
nais only must be given. 

"Art 18, rule 9. The whistle signais provided in the rules under this 
article, for steam vessels meeting, passing or overtaking, are never to be used 
except when steamers are in sight of each other, and the course and posi- 
tion of each can be determlned in the day time by a sight of the vessel it- 
self, or by night by seeing its signal lights. In fog, mist, falling snow or 
heavy rainstorms, when vessels can not so see each other, fog signais only 
must be given." 

The Pennsylvania, upon receiving the two signais from the North 
Point, at once reversed, putting her starboard engine astern, and gave 
the proper signal of three short blasts on her whistle indicating that 
fact. Whereupon, the North Point continuing to give the two signais, 
the Pennsylvania again sounded three blasts, put her port engine as- 
tern, and her wheel to port, and the collision shortly thereafter oc- 
curred. 

The testimony of the witnesses for the Pennsylvania was positive 
that she gave three whistles after the North Point gave two, and while 
some of the witnesses for the North Point insist that the Pennsylvania 
answered with two blasts on hèr whistle, the pilot in charge of her 
navigation admits thât he heard the three blasts on the whistle from 
the Pennsylvania. The North Point admits having given the two blasts 
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after first sounding her fog signal, as contended for by the Pennsyl- 
vania; the pilot's excuse for se doing being that he had confounded 
the International with the Inland Rules of Navigation. The Interna- 
tional Ruies are as follows: 

"Art 15. (a) A steam ressel having way upon her shall sound, at inter- 
vais of not more than two minutes, a prolongea blast. 

"(b) A steam vessel under way, but stopped, and having no vray upon her, 
«shall Sound, at intervais of not more than two minutes, two prolongea blasts, 
îvith an interval of about oue second between." 

Thèse latter rules, as distinguished from the Inland Rules, which 
apply to the waters in which this accident occurred, provide that fog 
signais are to be sounded at intervais of not more than two minutes, 
instead of one minute, as required by the Inland Rules ; and while by 
paragraph (b) of article 15 of the International Rules it is prescribed 
that two prolonged blasts of the whistle shall be given, instead of one, 
this régulation applies to vessels that hâve stopped, and hâve no heàd- 
way upon them, which was clearly not the case hère, as the North 
Point was manifestly under way at the time of the collision, and mak- 
ing sufficient speed to bave brought about the same, as indicated above. 

The North Point at the time was in charge of and being navigated 
by a regularly licensed state pilot, charged with knowledge of the rules 
of navigation properly applicable to the ship's movements, namely, the 
Inland Rules ; and he admits that he did not follow such rules, but, 
on the contrary, was navigating, as he supposed, under International 
Rules, and as a matter of fact misunderstood the latter rules, which 
error on his part undoubtedly brought about the collision, The Penn- 
sylvania at the time of the collision seems to bave been observing the 
rules governing moving vessels in fog. She was moving at a moderate 
speed, having careful regard to existing conditions and circumstances, 
and, hearing the fog signal ahead of her from a vessel whose position 
had not been ascertained, stopped her engines, and then navigated 
with caution, which was ail she was required to do; and she, more- 
over, upon hearing the signal of two blasts of her whistle from the 
North Point, reversed her engines, putting the same full speed astern, 
and gave appropriate signais indicating such reversai. 

[2] This, in the judgment of the court, was ail that could bave been 
demanded of the Pennsylvania ; and the action of the North Point, 
in thus navigating in a fog in plain violation of the rules, is sufficient 
to and does account for the happening of the occurrence; and hence 
she cannot escape responsibility for her négligent acts by attempting 
to place doubt upon the conduct of those navigating the Pennsylvania. 
The burden would be clearly upon the North Point to establish such 
négligence, and that it brought about the disaster, in order to hold the 
Pennsylvania liable in whole or in part for the collision, which burden 
she bas plainly failed to meet. The Victory & Plymothian, 168 U. S. 
410, 423, 18 Sup. Ct. 149, 42 L. Ed. 519; and cases cited; The Eagle 
Wing (D. C.) 135 Fed. 826, 832, 833 ; Baltimore Steam Packet Co. v. 
Coastwise Transportation Co. (D. C.) 139 Fed. 777, 779. 

The duty imposed upon navigators of complying strictly with the 
rules prescribed for their guidance is imperative, and in cases of fog 
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a strict adhérence to the réquireménts is the only method whereby ves- 
sels can saf ely move at ail ; and what is said in this regard is partic- 
ularly applicable to licensed pilots, the necessity for whose intelligent 
and faithful discharge of duty cannot be toc strongly emphasized, since 
they are officiais placed by law in charge and control of the property 
of others, without the owners' consent, and the property is liable for 
the conséquences of their négligent acts of omission and commission. 

Counsel for the North Point suggest that the Pennsylvania erred 
in not putting her wheel to port upon reversing, and putting her port 
engine astern, and that as a matter of f act, at that time, looking to the 
circumstances of this accident, slie should hâve starboarded instead 
of ported. The court is by no means prepared to admit the correct- 
ness of this position. While it is perhaps true that, if the North Point 
had purposed to pass starboard to starboard, which was not the case, 
the maneuver might bave been debatable, as the throwing of the Penn- 
sylvania's bow to port instead of to starboard would hâve perhaps been 
less dangerous ; but in the manner in which the vessels came to- 
gether — that is to say, the stem of the Pennsylvania striking the port 
bow of the North Point — certainly it did not tend to increase the dam- 
age caused by the actual collision, whereas the contrary movement 
might bave thrown the Pennsylvania across the course of the North 
Point, and resulted in her being eut in two. Doubtless a mistake in 
this respect would, in any event, hâve been but an error in extremis. 

It follows from what has been said that, the collision having been 
brought about solely because of the négligence of the North Point's 
navigator, a decree will be entered so ascertaining, and dismissing the 
cross-libel filed by the North Point against the Pennsylvania. 



In re WKNATCHKE-STRATFOKD ORC^ITARD CO. 

(District Court, W. D. Washington, S. D. Jlay 15, 19i;î.) 

No. 1,29G. 

1. Bankruptcy (§ 123*) — Klection of ïrl-sïee — RiGHT TO Vote. 

Wliere tlie fouiidatiou of a daim aj^çainst a baukrupt is a judginent by 
confession based on notes of the banlii'uiit, tlie tact tliat the valldity of 
some of tlie notes is contested by other creditors is not grouud for re- 
fusing the creditor the right to vote for trustée at least to the extent of 
tlie part of his judgment which is undisputed. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. §§ 171-179; 
Dec. Dig. § 123.*] 

2. JuDGMBNï (§ 828*) — Bankruptcy — Jvdgmemt of State Court — Rigiit lo 

OONTBST. 

TTnder the American décisions a judgment of a state court against a 
baukrupt, if reudered by a court having jurisdiction and regular on Its 
face, may be attacked in tlie bankruptcy proceedlngs for fraud or coliu- 
sion, but not otherwise. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1504-1509 ; 
Dec. Dig. § 828.*] 

*For other cases see same topic & S numbee in Dec. & Ani. Digs. 1907 to date, & Rep'r Indexes 



IN RE WEKATCHEE-STEATFORD OKCHABD CO. 965 

8. Jtjdgment (§ 828*) — Judgment or State Codbt — Bankbuptcy. 

Tbe président of a corporation and his wife, who constituted two ot 
tlie three direetors, at a spécial meeting of which the thlrd director had 
no notice, voted the président a salary (or past services, and he executed 
tlie note of the corporation to himself for the amount. He transferre<? 
the note after matiirity and afterward confessed judgment thereon for 
the corporation lu favor of the transférée. Held. that the transaction 
by which the note was given was without authority and presumptively 
fraudulent, and the judgment thereon subject to attaciî In banliruptcy 
proceedings a?ainst the corporation; the clalm for salary to be deter- 
mined on its merits. 

[Ed. Note. — P'or other cases, see Judgment, Cent. Dig. §§ 1504-1509; 
Dec. Dig. § 828.*] 

4. Bankruptcy (§ 16*) — Corpobations — District of Adjudication — Place 
or Business. 

A distri court within whose jiirlsdletlon a corporation has In fact 
had its priii'ipnl place of business for the preoeding six months has jurls- 
diction to adjudge snch corporation a banknipt, although its articles of 
incorporation fis its principal place of business In another jurlsdiction. 

fFd. Note. — For other cases, see Bankruptcy, Cent. Dig. % 20; Dec. Dig. 
I 16.*] 

In the matter of the Wenatchee-Stratford Orchard Company, bank- 
rupt. On review of décision of référée. Returned to référée with 
directions. 

Winfield R. Smith, of Seattle, Wash., for petitioning creditors Hoff- 
man & Prowell. 

Walter M. Harvey, of Tacoma, Wash., for respondent creditors and 
trustée. 

CUSHMAN, District Jndge. This matter is before the court upon 
a pétition of certain creditors to review the décision of the référée 
allowing a claim on confession of judgment and allowing the same 
to be voted upon the sélection of a trustée. It is also before the court 
upon the motion of such creditors to transfer the proceedings from 
the Southern to the Northern division of the district, upon the ground 
that its principal place of business is in the Northern division. 

The référée certifies: 

"Tbe gist of said exceptions being that the judgment upon which the clalm 
of said Woolfolk was based was a judgment by confession, and that such con- 
fession was coUusive, without authority, and prejudlcial to the rights of 
other creditors and stockholders, and that the promissory notes upon wliich 
Baid judgment was based, were without considération. That upon this view 
of the case, the référée went Into an examination of the claim presented, and 
beard the testimony offered by the objecting créditer, and that produced by 
the clalmant, L. H. Woolfolk, In support of his claim. 

"It appeared from such examination: That Mr. G. M. Brasfleld became 
président and treasurer of the bankrupt corporation on about the ISth of Sep- 
teniber, 1911. That his wife, Vlrgle Brasfleld, was a director In the company, 
as weil as himself, and that the thlrd director was the objector, F. W. Hoiï- 
man, who was durlng ail this tlme the secretary. That the board conslsted 
of the three, G. M. Brasfleld, Vlrgle Brasfield, and F. W. Hotfman. That P. 
W. Hoffman, the secretary, resided at Wenatchee, and G. M. Brasfleld and his 
wlfe, Vlrgle, resided at Tacoma. That G. M. Brasfleld, as the président, was 
empowered by the by-laws to manage the whole affalrs of the corporation, 

•For etber casas se* sams toplc & l numbieb in Dec. t Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and that he actually did exercise complète coutrol over the business affairs 
of the corporation durlng liis Incumbency as président and treasurer up to 
the date of tlie adjudication. See testimony of Hoffman, record, pages 10, 
11, and 12. Tliat the banlirupt, by Brasfleld's predecessor, issued notes of 
the Company to the estent of about ?7,590 at 8 per cent, interest, some to liim- 
self, and some to Brasfleld, and that Brasfleld bought from his predecessor 
the notes issued to himself lînown as the King notes, six certain notes. That 
iîrasfield, durlng his incumbency, had issued to lilmself, for money furnlshed 
by him for the bankrupt, notes In the sum of $8,706.51. That he also durlng 
his incumbency negotiated three loans from the Scandinavlan-Amerlcan Bank 
of Seattle, in the total amount of $15,000, and snfCered an overdraft of $75.77, 
and issued the notes of the bankrupt compaiiy to the sald bank. In that 
amount. That In his negotlations with the sald bauk lu the obtalning of said 
loans, he personally indorsed the notes of coniyany glveu to tlie bank foi- 
the loan, and Indorsed to tlie bank, as collatéral to sald loau, the notes of 
the bankrupt bought from Klng, his predecessor, the notes Issued to him by 
the cojnpany throiigh King, his predecessor, and the notes Issued to him for 
money furnished the company by himself, ail of which notes, Including the 
notes given to the bank, were ratifled by the fuU board of directors at a formai 
meeting of the board held in Taeonia, on January 30, 1913. That at sald 
meeting on January .'50, 1913, the board authorized a salary to the président 
of $1,000 per month, from the date of his élection, by a vote of two of the 
trustées, Brasfleld, himself, and his ^\'ife ; Dlrector Hoffman voting In the 
negatiye. Afterwards at a spécial meeting beld at ïaeoma. and no one 
présent except Brasfleld and his wife, a resolution was passed reduclng the 
allowance of salary at $1,000 per month durlng the tlme, and enterlng a reso- 
lution authorlzlng a salary of $9,840 for the whole tlme. Record, p. 19. At 
tlie last stockholders' meeting held about tlie 18th of Deoember, 1911, at 
whlch tlme Brasfleld became président, a resolution was adopted by the stock- 
holders, provlding that no officer of the company should hâve a salary, ex- 
cept the président; that the président should recelve a compensation of 

■•$ — — — per annum, payable per . See Record, pp. 2C and 27. Upou 

passing of the resolution authorlzlng $9,840- salary to tlie président, Brasfleld 
as président issued notes to himself for the same, and indorsed the sald notes 
to the Scandlnavian-American Bank, or the elalmant, L. H. Woolfolk, as 
nddltional collatéral to tlie aforesaid loans. 

"It was conceded that, in the judgment complained of, L. H. Woolfolk was 
the assignée of the Scandlnavian-American Bank, and the holder of ail of 
the aforesaid notes. It was also conceded that sald G. M. Brasfleld was the 
owner of 69 per cent, of the capital stock of the bankrupt corporation. It 
was contended that there was collusion between Ij. H. Woolfolk and said 
Brasfleld in the institution of said suit, and the confession of sald Judgment: 
1)ut there was nothlng In the testimony, nor In the conditions surrounding the 
transaction, to Indicate to the référée that any sueh collusion existed. The 
transaction with the bank seems to be against the interests of the said Bras- 
fleld. While the Judgment confessed exceeds $46,000, and the loan from the 
bank was slightly more than $15,000, It would appear that the bank would 
become the trustée of the said Brasfleld for any collections it would make 
over and above its $15,000, yet the bankrupt esta te would hâve to pay a div- 
Idend of about 40 per cent, before the bank would hâve recovered its $15,000. 
so that Brasfleld would obtain nothlng from the bank by reason of said nego- 
tlations until after the bank has been fully paid ont of ail of the proceeds 
of the notes it holds, and if the estate should not pay more than 40 per cent., 
Brasfleld may never get anything, while ail other creditors would get a 
dividend of 40 per cent., if so much were paid, on ail other claims, so it is 
hard for the référée to see wherein Mr. Brasfleld would gain in such an al- 
leged conspiracy." 

The following authorities are cited by the petitioning creditors on 
the pétition for review : Adams v. Crosswood Printing Co., 27 111. 
App. 313; Hoyt v. Thompson, 5 N. Y. 321 ; Joliet Elec. L. & P. Co. 
V. Ingalls, 23 111. App. 45; Stokes v. New Jersey Pottery Co., 46 N. 
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J. Law, 237 : Arizona Min. Co. v. Benton, 12 Ariz. 373, 100 Pac. 952 ; 
Doe V. N. W. Coal & Trans. Co. (C. C.) 78 Fed. 62, 66; National L. 
& L Co. V. Rockland Co., 94 Fed. 335, 36 C. C. A. 370; Dialv. Co., 
52 Wash. 81, 85, 86, 100 Pac. 157; Home, etc., Co. v. Tillman, 125 
Ga. 172, 53 S. E. 1019, 1022; Caho v. Ry. Co., 147 N. C. 20, 60 S. 
E. 640: Utica & Co. v. Waggoner, etc., Co., 166 Mich. 618, 132 N. 
W. 502; O'Brien v. O'Brien Boiler Works Co., 154 Mo. App. 183, 
133 S. W, 347; Brophy v. American Brew. Co., 211 Pa. 596, 61 Atl. 
123; Grafner v. Railway Co., 207 Pa. 217, 56 Atl. 426; Doernbecher 
V. Columbia City Lbr. Co., 21 Or. 573, 28 Pac. 899, 900, 28 Am. St. 
Rep. 766; Vaught v. Ohio County Fair Co. (Ky.) 49 S. W. 426- 
427; Singer v. Sait Lake City Copper Mfg. Co., 17 Utah, 143, 53 
Pac. 1024, 1028, 70 Am. St. Rep. '773 ; Hatch v. Lucky Bill Min. Co., 
25 Utah, 405, 71 Pac. 865 ; Broughton v. Jones, 120 Mich. 462, 79 N. 
W. 691 ; Bank of National City v. Johnston, 133 Cal. 185, 65 Pac. 
383 ; Holcombe v. Trenton White City Co., 80 N. J. Eq. 122, 82 Atl. 
618; Hill V. Rich Hill Coal Min. Co., 119 Mo. 9, 24 S. W. 223; 
Jacobson v. Brooklyn Lbr. Co., 184 N. Y. 152, 76 N. E. 1075, 10 
Am. & Eng. Enc. of Law, 790 ; Steel v. Gold Fissure Gold Min. Co.. 
42 Colo. 529, 95 Pac. 349, 351, 126 Am. St. Rep. 177; McNulta v. 
Corn Beh Bank, 164 111. 427, 45 N. E. 954, 56 Am. St. Rep. 203 ; 
Camden Land Co. v. Lewis, 101 Me. 78, 63 Atl. 523 ; McConnell v. 
Combination M. & M. Co., 30 Mont. 239, -76 Pac. 194, 104 Am. St. 
Rep. 703 ; Adams v. Burke, 102 111. App. 148 ; Ritchie v. People's 
Tel. Ce, 22 S. D. 598, 119 N. W. 990; State v. Manhattan Rubber 
Ce, 149 Mo. 181, 50 S. W. 321, 325 ; Monmouth Inv, Co. v. Means, 
151 Fed. 159, 80 C. C. A. 527; Ravenswood S. & G. Ry. Co. v. Wood- 
yard, 46 W. Va. 558, 33 S. E. 285; Davids v. Davids, 135 App. Div. 
206, 120 N. Y. Supp. 350. 

The following authorities are cited by the respondent creditors on 
pétition for review: Gilman v. Heitman, 137 lowa, 336, 113 N. W. 
932; McDonald v. Chisholme, 131 111. 273, 23 N. E. 596; Chamberlin 
V. Mammouth Min. Co., 20 Mo. 96 ; Ford v. Hill, 92 Wis. 188, 66 N. 
W. 115, 53 Am. St. Rep. 902; Clark & Marshall on Corporations, p. 
2141; Miller v. Oregon City Mfg. Co., 3 Or. 24; Miller v. Bank of 
British Columbia, 2 Or. 291 ; Irvine v. Randolph Lbr. Corporation, 111 
Va. 408, 69 S. E. 350; White v. Crow (C. C.) 17 Fed. 98, affirmed 
110 U. S. 183, 4 Sup. Ct. 71, 28 L. Ed. 113; Van Fleet on Collatéral 
Attack, § 17; Robinett v. Mitchell, 101 Va. 762, 45 S. E. 287, 99 Am. 
St. Rep. 928 ; National Loan & Inv. Co. v. Rockland Co., 94 Fed. 335, 
36 ce. A. 370. 

The following authorities are cited by the moving creditors on the 
motion to transfer: Rossie Iron- Works v. Westbrook, 59 Hun, 345, 
13 N. Y. Supp. 141 ; Elmira Steel Co. (D. C.) 109 Fed. 456; Loveland 
on Bankniptcy (4th Ed.) 117. 

The respondent creditors cite the following authorities on the mo- 
tion to transfer : Collier on Bankruptcy, pp. 26, 27 ; Dressel v. North 
State Lbr. Co. (D. C.) 107 Fed. 255; Tiffany v. La Plume Condensed 
Milk Co. (D. C.) 141 Fed. 444; In re Pennsylvania Consolidated Coal 
Co. (D. C.) 163 Fed. 579; In re Magid-Hope Silk Mfg. Co. (D. C.) 



968 205 FKDEllAL lUOl'OHTKK 

110 Fed. 352; In re Marine Machine & Coaveyor Co. (D. C.) 91 Fed. 
630, 

IJpon the hearing it was admitted that ail of the money for which 
judgment was confessed was actnally owing by the corporation, ex- 
cept a note for .$9,840, on account of back saiary of Brasfield as prés- 
ident. 

[1] As proceedings in bankruptcy are administered according to 
principles of equity, Mr. Woolfolk, either as judgrnent créditer, or as 
holder of between $30,000 and $35,000 of the uncontested notes, had 
a right to vote for the trustée. With this undisputed amount voted, 
there was a majority of the creditors, in number and amount, voting 
for the trustée. Under such circumstances, it would be inéquitable 
to treat the judgment as an entirety and disallow it in toto, if any part 
of the recovery allowed therein should be found unwarranted. 

The Washington statute provides: 

"Wheu tlie action is against the state, a couuty or otlier iiublic corporation 
thereiu, or u priva te corporation or a minor, tlio confession sliall be niade by 
tlie persou who, at tlie tinie, sustains the relation to such state, corporation, 
County, or niiuor as would anthorize the service of a notice (summons) upon 
hiui. * * *" i K(,iii. & Bal. Code, § 414, 

It is therefore clear that Brasfield, as président of the corporation, 
had autliority to confess judgment generally, as he was an officer upon 
whom service of summons could be liad. 1 Rem. & Bal. 226 (8). 

The saiary note was a demand note, and, under the circumstances 
in which it was given by the corporation, through its président, to him- 
self, it is clear that it was due immediately and that the bank and the 
judgment créditer, Woolfolk, took it after maturity. 7 Cyc. 849 (2). 

The question of good f aith between the creditor, Woolfolk, and the 
président of the corporation in confessing judgment; the authority of 
the président of the corporation and his wife (being two of the three 
directors) to fix the amount of and vote him Ijack saiary without the 
consent, in the absence of and without notice to the other director — 
were, without objection or exception, submitted to the référée, con- 
sidered and determined by him. 
. There appears to be authority for this course: 

[2] "(2) Impeaching Judguieuts. Hère the Knglish doctrine is nnicli broader 
than our owu. Full falth iind crédit being necessarily given to the judgmeuts 
of the state courts when pleaded In the fédéral courts, it was, under the for- 
mer law, held that a judgment of a state coiu't couUl not be inipeached when 
preseuted as a clalm in bankruptcy, but resort nnist be had to the state 
court. That it is couclusive between the bankrupt and the judgment créd- 
iter is elementary. But where the rights of gênerai creditors hâve inter- 
vened, the English rule that such a judgment is but prima facie évidence of 
a provable debt is falrer. The law in the United States seems, however, to 
be that the trustée of a creditor may attack it in the bankruptcy proceed- 
ing for fraud or colhision, but not otherwise. A .ludgment not regular on its 
face, or by a court which did not hâve jurisdiction of the subject-matter, may 
of course be attacked anywhere; but jurisdiction need not afflrmatively ap- 
pear, nor can the récitals of the judgment, as a rule, be contradicted in a 
collatéral proceeding." (^oUier ou Bankruptcy (9th FA.) p. 861. 

"Validity. (a) In (Jeneral. A judgment entered upon the confession of de- 
fendant may be impeached for fraud by other creditors whose rights or remé- 
dies are affeetcd by it, although, if no fraud or déception was practiced on 



IN EE WENATCHEE-STKATFORD OECHAED CO. 969 

tlie (lebtor, it; Is binding as between the original parties. As to the proceed- 
ings in entering or coufessing tlie judgment, although tliere are some déci- 
sions to the effeet that a judgment wliich does not conforni to the require- 
nients of the statute Is absolutely void, the better rnle appears to be that 
If thtre lias been an attempt to couiply in ail respects witli the law, the 
judgment is at niost only voidable at the instance of creditors, although tlie 
exécution of sueh atterapt be informai, or defective ; but the total omission 
of any of the steps prescribed by the statute will render the judgment en- 
tirely inoperative and void. Where the statute provides that there shall be 
tiled wiîh a confession of judgment a statement of the facts out of which 
tlie Indebtedness arose, it has been held that the tiling of a defective or in- 
sufBcient statement will not render the judgment void as between the par- 
ties ; as against other creditors it raises a presumption of fraud, and they 
may attack it on this ground; but plaintiff uiay sustaiu his judgment by 
proving that it is fair, and not frauduleut or collusive, and warranted by 
the facts actually existing although such facts were not included in the state- 
ment." 23 Cyc. pp. 720, 721. 

This being the state of the record, the same course will be followed 
and the salary note considered on its merits, without going into the 
questions of collatéral attack and the faith and crédit to be accorded 
the judgment of the state courts generally. 

[3| It is concluded there is no authority in an agent, such as the 
director and président of a corporation, to thus deal with himself, to 
his own advantage and to the corresponding détriment of others whom 
he represents ; that the salary transaction was presumably f raudulent. 
If such an officer can, under the circumstances, recover at ail, it is 
upon the quantum meruit, and not upon his contract with himself. 
10 Cyc. p. Tzf) et seq. 

[4] The amended articles of incorporation fixed the principal place 
of business of the corporation at Seattle, in the Northern division of 
this district. It is contended that this course is conclusive upon this 
question and, under section 53 of the Judicial Code (Act March 3, 
1911, c. 231, 36 Stat. 1101 [U. S. Comp. St. Supp. 1911, p. 150]) and 
subdivision 1, § 2 of the Bankruptcy Act, giving courts of bankruptcy 
jurisdiction "to adjudge persons bankrupt Vk'ho hâve had their princi- 
pal place of business,- resided or had their domicile within their respec- 
tive territorial jurisdictions for the preceding six months, or the great- 
er portion thereof" (Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3420]), the proceedings will only lie in the North- 
ern division of this district, and that the cause should be transferred 
thereto. 

It appears indisputably that, as a matter of fact, ail of the business 
of the bankrupt was transacted from its offices at Tacoma, in the 
Southern division, for the six months preceding the filing of the péti- 
tion to be adjudged a bankrupt. The fact, rather than the déclaration 
in its articles, is controlling. Collier on Bankruptcy f9th Ed.) p 33 
§ 2; Dressel v. North State Lbr. Co. (D. C.) 107 Fed. 255; In re 
Pennsylvania Consol. Coal Co. (D. C.) 163 Fed. 579. 

The référée will proceed in accordance with this décision. 
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UNITED STATES v. HENRYLYN IRR. CO. et al, 
(District Court, D. Colorado. November 25, 1912.) 
No. 5,791. 

1. Woods and Fohests (§ 8*) — National Fokest Réservations — Riohts of 

Wat fob Irrigation Projects. 

A right of way for an irrigation pro.1eet cannot be acquired over a 
national forest réservation wlthout the approval ot the proper executive 
offlcers of the government ; nor ean any occupaucy or use tliereot by 
private parties, save upon the exercise of a discrétion by the proper de- 
partment as to whetlier sueh use will interfère witli the purpose of the 
reserve. 

[Ed. Note.— For other cases, see Woods and Porests, Dec. Dig. § 8.*] 

2. Woods and Fobests (§ 8*) — National Foeest Réservation — Injunction 

.4lGAINST Unautuokized tfSE. 

The United States inay luaintain a suit to enjoin the unauthorized 
construction of irrigation canals and tuunels wlthln a national forest 
réservation. 

[Ed. Note. — For other cases, see Woods and Forests, Dec. Dig. § 8.*] 

3. Woods and Forests (g 8*) — National Forest Réservations — Injunction 

AGAINST UNArïHORIZED USE. 

The right to such an injunction is not alïeeted by the tact that the 
Secretary of the Interlor may hâve improperly delayed or refused to aet 
on an application made for right of way through the réservation for such 
canals and tunnels. 

[Ed. Note. — For other cases, see Woods and Forests, Dec. Dig. § 8.*] 

In Equity. vSuit by the United States against the Henrylyn Irriga- 
tion Company, the Inter-Mountain Water Comi:)any, and J. A. Mc- 
Ilwee. On demurrer to bih. Overruled. 

Harry E. Kelly, U. S. Dist, Atty. 

Thomas & Thomas and John R. Smith, ail of Denver, Colo., and 
Charles F, Tew, of Greeley, Colo., for défendants. 

POPE, District Judge. The government's bill shovi's a case wherein 
défendants are proceeding to construct canals and tunnels for an irri- 
gation project over the public domain as contained in the Arapahoe 
and Pike National Forest Reserves in the state of Colorado. Proceed- 
ing principally upon the ground that no right of way has been as yet 
approved for the enterprise, either by the Secretary of Agriculture or 
the Secretary of the Interior, an injunction is sought to prevent any 
further entry upon or prosecution of the work over the two reserves 
named. The bill shows that applications for the right of way were 
presented to the Interior Department some two years since, but that 
no action has been taken thereon. In explanation of the failure of 
the Secretary of the Interior to act, the bill contains the following aver- 
ments : 

"l'iaintiff avers that the valldity of the claiin of water rights made as 
aforesaid by the water Company and irrigation disti'lct, and particularly tlielr 
daim of right to divert water away from the watei'shed of the sairt Gi-anOL 
river and to apply. use, aiuî consume the saine east of sald Continental Di- 
vide, in the waterslied of the South Flatte river, and particularly theii' cbvuu 

•For other cases see same topic & § numbek in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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of right to appropriate and use as much as 700 cublc feet per second of the 
water flowing In said tributaries of Williams fork, with a priority dating 
from the 15th day of May, 1002 (wMch date plaintifC avers is the date to 
whieh they assert their said alleged or pretended water right yfill relate 
when perfected by the application of the water so claimed by them), are mat- 
ters which now and ever since a time prier to the filing of said application 
hâve been in issue in a certain action pendlng in the district court of the 
First district of the state of Colorado, wherein the Grand Valley Irrigation 
Company and numerous other corporate and individual claimants of rights 
to the use of waters from the said Grand river and its tributaries are plain- 
tiffs and the water company and others are défendants; that a number of 
other applications for rights of way across national forests for the diversion 
of water flowing In tributaries of the said Grand river and contemplating 
aud intendlng the use of ail such water at places remote from the valley and 
watershed of said Grand river hâve been flled and are now pendlng in the 
General Land Office, and others, as plaintifE is informed and believes, are 
abput to be there flled in the near future ; that the aggregate quantity of wa- 
ter which the said several existing and prospective applicants claim rights to 
divert and use, as aforesaid, is so large, and the several priorities condition- 
ally clalihed by said several and prospective applicants are of such dates, that 
if ail such claims were sustalned and upheld as legally and lawf ully made, and 
water were diverted and applled as aforesaid in accordance therewith, the re- 
suit, in ail probabillty, would be to diminish the supply of water flowing in 
the said Grand river to such an extent as to work great injury and depriva- 
tion to numerous water claimants and water users who clalm rights to use 
the water of the said river and its tributaries for the irrigation of lands sit- 
uate within the valley of the said river, and assert and belleve that their 
rights in that behalf are superior in law and prier in time to the rights 
claimed by the said défendants and other actual and prospective applicants 
for such rights of way ; that among the persons so injured and deprived would 
be the numerous water users under the Grand Valley réclamation project— 
a Project duly approved under and in pursuance of the act of June 17, 1902, 
eommonly called the Réclamation Act, in behalf of which project the plain- 
tiff claims to hâve appropriated 1,200 cubic feet per second of the water of 
the said Grand river as of July, 1902. Said project Involves and demands the 
construction at great expense of divers canals and other waterworks, is now 
In coiirse of exécution, and will, upon the completion of said canals and wa- 
terworks, bring under irrigation upward of 53,000 acres of fertile land lying 
wthin the valley of the said Grand river, and requiring for their proper irri- 
gation and cultivation the fuU quantity of water which the plaintifC so claims 
to hâve appropriated under and on behalf of said project. 

"On 6r àbout February 3, 1911, the Secretary of the Interior, in vlew of the 
numbér of said actual and prospective applications for rights of way, the large 
quantifies of water proposed to be thereby diverted, as aforesaid', the pend- 
ency of the said litigation, and the serions issues therein involved, as afore- 
said, àtid being apprehensive lest the approval of such actual and prospective 
applications (including the said application of the said irrigatioa district), by 
bim might résuit in the wrongful and unlawful diversion a way from the wa- 
tershed. of the said Grand river, in violation of just and prlor rights of the 
plaintiff and the said water users under said réclamation project, bf large 
quantitles of water essential to the success of said project and to the proper 
irrigation of thé làndS of said water users thereunder, and to the end that he 
might cause further and more exhaustive inquiry to be made than has heretor 
fore beea made into and concerning the water run-ofC within said -^atershed. 
the natwe and extent and validity or invalidity of the several claims of wa 
ter righfâ made by the said défendants and other said applicants and iëospec- 
tivë applicants for rights of way, and the aggregate quantity of water likely 
to be diverted by ail such applicants and prospective applicants, should their 
applicatjosBsbe approved, ordered and directed the Commissioner of the Gen- 
eral iànid, Office not to submit to him, the said Secretary oî thé Interior, 
for appf oval. or disapproval, any of such applications untll lie, the said Sec- 
rétàty, Kàd'iiiaae such further'inquiry and galned such fuller Information as 
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would enable hiin to pass upon the same and each thereof with due regard 
to the rlghts of ail persons so applying, as well as the public interests, aud 
particularly the rights of tlie plaiiuiiï and the said water users under the said 
reclaïuation Project. 

"The said order and direction is still in full force and effeet, and by reasou 
thereof the said application of the irrigation district has not as yet been pre- 
sented to the Secretary of the Interior for approval or disapproval. PlaintlfC, 
however, avers that the irrigation district has especially petitioned tlie Sec- 
retary of the Interior directly for a modification in its behalf of bis said or- 
der and direction of Fehruary 3. iOll, to the end that its said application for 
riglit of way may be relieved froni said order and direction and be uow con- 
sidered upon its merits. and has made arguments and flled bi-iefs in siipport 
of the said pétition, and that the said pétition is now pending before and un- 
der considération by the said Secretary, but has not as yet been granted, de- 
nied, or otherwise acted upon by him." 

The démarrer challenges the sufficiency of the government's case as 
stated to justify an injunction. The argument and the briefs disclose 
the following contentions : 

First. Is the approval of the executive branch of the government 
necessary to acquiring a right of way over a forest reserve? 

Second. Is injunction the proper method to arrest the création with- 
out such executive approval of a tunnel and irrigation canals for irri- 
gation purposes over such a reserve ? 

Third. Does the improper delay or refusai of the executive officer 
charged with approving such application for a right of vi^ay to consider 
such application justify the prosecution of the work without such ap- 
proval, or, what is the same in practical results, does it preclude the 
maintenance of a bill in equity to prevent such building in advance of 
approval ? 

Thèse questions may be briefly answered : 

[1] 1. As to the fîrst, it seems évident from the course of législation 
afïecting forest reserves that executive approval is necessary to a\c crc - 
ation of irrigation enterprises thereon. Indeed, défendants tacitly ad- 
mit this, in that they hâve applied for such approval. It does not 
seem necessary to quote or review in détail the varions acts vvhich con- 
verge to this resuit. Beginning with the act of March 3, 1891 (26 Stat. 
1095, c. 561 [U. S. Comp. St. 1901, p. 15351), and extending to that of 
February 1, 1905 (33 Stat. 628, c. 288 [U. S. Comp. St. Supp. 1911, p. 
635]), the législative intent is manifest that as to thèse reserves, crealeci 
as they are for a spécial purpose, no occupancy nor use thereof by pri- 
vate parties shall be permitted save upon the exercise of a discrétion 
by the proper departments as to whether such use will interfère with 
the purposes of such reserve. U. S. v. Lee, 15 N. M. 382, 110 Pac. 
607. 

[2] 2. Nor do we see any reason why injunction is not available to 
the government as a remedy, rather than the slow process of a suit 
at law ta eject. The wrong is in the process of the doing. If it tends 
to a burden upon the estate, the arrestive hand of equity may be in- 
voked to prevent its consummation. We believe that no court would 
deny équitable relief to a private owner who came in alleging that his 
realty was, without his consent, about to be burdened by another with 
a System of canals and tunnels. If a private owner might ask this, it 
would seem even more dear that the government may do so. It is 
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not only the owner, but the sovereign. U. S. v. Cattle Co. (C. C.) 33 
Fed, 323, 330. 

[3] 3. It is said, however, that the bill discloses that the considéra- 
tion of défendants' appHcation for a right of way is being postponed 
in the interest of the Grand river réclamation project, a government 
enterprise, and that the delay by the Secretary of the Interior is in 
order that défendants may lose their status as appropriators under the 
Colorado lavv, and that their rights, now superior to that of the Grand 
river project, may by delay be rendered junior thereto. It is said 
that the government is thus a party to — indeed, the perpetrator of — 
a fraud, does not come into court vvith clean hands, and is thus pre- 
cluded from any relief. But we do not understand that the doctrine 
asserted can debar the government from relief for an invasion of its 
proprietary rights. As sovereign it can in légal contemplation do no 
wrong. This being a government of law, the acts of its oificers cease 
to be its acts when they become unlawful. If such officers omit a duty, 
the courts are open to require them by mandamus to perform it. In 
the présent instance, if the Secretary of the Interior bas improperly 
omitted to exercise a discrétion, he may be required to proceed to its 
exercise. But that is a very différent matter from that hère contended 
for. It seems to be hère insisted that, because he bas failed to act, 
therefore the court should in effect act for him ; that, because he bas 
not exercised a discrétion imposed by law, therefore the court should 
itself exercise that discrétion. We cannot, however, accède to any 
such view. A court cannot thus be called upon to exercise a discrétion 
reposed in another branch of the government. It is true that, if de- 
fendants' position be sustained, this resuit will be reached simply by 
the court's nonaction rather than affirmatively. But the resuit is the 
same. In either event it will be to deny the government the right to 
control the manner in which its domain, created into forest reserves, 
shall be used — a right in my judgment reserved to it by law. If this 
method of administering the public domain be obstructive to public 
enterprise or oppressive to the citizen, the remedy is elsewhere than 
in the courts, and must be sought from Congress. It has, of course, 
not been deemed necessary to the présent case to intimate, much less 
décide, how far, if at ail, the delay complained of has been unwar- 
ranted by law and a proper discharge of duty by the Secretary of the 
Interior, nor does the présent case call for any considération of the 
momentous question, somewhat discussed in the briefs, of the title of 
the State as against the gênerai government to the unappropriated wa- 
ters within its borders. 

The démarrer will be overruled, the défendants to answer within 
30 days. 
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HINOKLBT et al. v. WILSON LUMBBR CO. 

THE MAUD H. DUDLEY. 

(District Court, D. Maine. June 2, 1913.) 

No. 246. 

1. SHIPPING (§ 45*) — OHAKTER— CONSIGNMENT Or Vessel to Thibd Paett fok 

LOADING. 

When a charterer conslgns the vessel to another for loading, he makes 
Mmself responsible for the acts and omissions of such consignée the 
same as though he had directed the vessel consigned to himself at the 
same place. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. §§ 177-181 ; Dec. 
Dig. g 45.*] 

2. Shipping (§ 62*)^Chaktee — Duties of Mastee. 

The master of a chartered vessel is the agent of the ship, and repre- 
sents the owner in the performance of the charter, and he cannot he re- 
quired to act for or to assume duties on behalf of the charterer which 
mlght préjudice the Interests of the owner. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 257-269, 313- 
315, 317; Dec. Dig. § 62.*] 

3. Shipping (§ 177*) — Chabter — Liability of Charterer fok Dead Feeight. 

Libelants chartered a schooner to respondent for the carrlage of a full 
cargo of klln-drled yellow plne lumber at a stated frelght per thousand 
feet. Kespondent had purchased from a mauufacturlng company lumber 
of the kind specified in the charter, and consigned the vessel to such Com- 
pany for loading. A large portion of the lumber loaded was not tiln- 
dried, but was wet and heavy, in conséquence of which the vessel could 
not carry the quantlty she could hâve taken of kiln-dried lumber. Ileld, 
thàt the master was under no duty to the charterer to refuse to receive 
the lumber tendered, nor in f ault for signing a blll of lading for klln- 
dried lumber, but that the charterer was responsible for tha action of 
Its. consignée and llable under the charter for the shortage of, cargo. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 576-582, 584 ; 
Dec. Dig. § 177.*] 

4. Shipping (§ 45*)— Demxjrbage— Liabilitt of Charterer — ^^Customaby Dis- 

patch IN Dischaeging. 

The charterer havlng sold the cargo consigned the vessel to the pur- 
chaser for discharge, ■ but, after she had partlally dlscharged, the con- 
signée refused to receive more because of the quallty of the luiïiber, and 
siie suffered a considérable delay before fuUy dlscharged. Ueld, that the 
charterer was liable for demurrage at the rate fixed by tiie charter for 
suclï délay under a provision of the charter for customary dlspateh in 
discharging which entitled her to be dlscharged wlth due diligence ac- 
cording to the lawful and reasonable custom of the port :i, 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 177-181; Dec. 
Dig. I 45.*] , , •Tj.i-;v,. 

In Admiralty. Suit by Frederick J. Hinckley and others, as owners 
of the schooner Maud H. Dudley, against the Wilson Lumber Com- 
pany. Decree for Hbelants. 

Benjamin Thompson, of Portland, Me., for Hbelants. 
Symonds, Snow, Cook & Hutchinson, of Portland, Me., for respond- 
ent. 

•For other cases see same topic & § numbbe In Dec. & Am. Dlgs. 1907 to date, & Reo'r Indexes 
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HALE, District Judge. This libel is brought by the managing own- 
er of the three-masted schooner Maud H. Dudley against the charterer 
to recover dead freight and demurrage arising out of a charter of the 
vessel. The schooner is of the burden of about 328 tons, owned by 
the libelants, and employed by them in the lumber and coal trades be- 
tween southern ports and New England ports. The managing agent 
brings the libel for the owners. 

At the time in question Capt. Charles Grover, an experienced ship- 
master, was in command of the schooner. The case shows that on 
May 17, 1912, the respondent purchased of the Gress Manufacturing 
Company, a corporation at Jacksonville, Fia., 300,000 to 325,000 feet 
of 1 by 6 yellow pine, kiln-dried lumber. On June 3, 1912, the libel- 
ant, the managing agent of the schooner, chartered her to the respond- 
ent. The material part of the charter party foUows: 

"This charter party, made and eoncluded upon in the eity of Boston, the 
.'Jrd day of June 1912, between P. J. Hinckley, agent of the schooner 'Maud 
H. Dudley' of Bath of the burthen of ,328 tons, or thereabouts, reglster meas- 
ui'ement, now lying in the harbor of coasting of the first part; and the Wil- 
.son Lumber Company, of the second part, witnesseth, that the said party 
of the first part agrées on the frelghting and chartering of the whole of the 
said vessel (with the exception of the cabin and necessary room for the crevr, 
and storage of provisions, sails and cables), or sufficient room for the cargo 
hereinafter mentioned, unto said party of the second part, for a voyage from 
Jacksonville, Fia., to Augusta, Me. Charterers agrée if vessel's draft does 
not permit her to safely go to Augusta, that they will receive sufficient cargo 
at Gardiner to lighten vessel to safe draft, and they agrée to pay towages 
from mouth of Kennebec River to Augusta and back again, via Gardiner, 
if necessary, on the terms following: The said vessel shall be tight, staunch, 
strong and in every way fltted for such a voyage, and receive on board dur- 
ing the aforesaid voyage, the lawful marchandise hereinafter mentioned. 
The said party of the second part doth engage to provide and furnish to the 
said vessel a full cargo under and on deck of yellow pine, kiln-dried lum- 
ber, and to pay to said party of the first part, or agent, for the use of said 
A^essel during the voyage aforesaid seven dollars ($7) per thousand feet, board 
measure delivered. Freight payable in cash on proper discharge of cargo. 
Vessel to be free of wharfage while under this charter. Charterers hâve 
privilège of appointing stevedores for loading and discharging provided rates 
îvre no more than charged by other compétent stevedores. It is agreed that 
the lay days for loading and discharging shall be as foUows (if not sooner 
dispatched), commencing not prior to July Ist, from the time the captain re- 
ports his vessel ready to receive or discharge cargo for loading, cargo to be 
delivered at an average rate of not less than 40 M ft. per weather working 
day, Sundays and légal holidays excepted, and customary dispatch for dis- 
charging. And that for each and every day's détention by default of said 
party of the second part, or agent, thirty-two (32) dollars per day, day by 
day, shall be paid by said party of the second part, or agent, to said party 
of the first part, or agent. The cargo or cargoes to be reeeived and deliv- 
«red alongside, within reach of vessel's tackles, free of lighterage, suiHclent 
water guaranteed." , 

On July 23, 1912, the schooner arrived at Jacksonville.; and on July 
26th docked at the wharf of the Gress Manufacturing Company, of 
which Company the charterer had purchased the cargo. The following 
day the schooner's loading began. The first lumber put aboard the 
schooner was taken from a lighter; some 30,000 to 40,000 feet of this 
lumber appeared to be kiln-dried lumber ; Capt. Grover says it was 
iiice looking, clean lumber. Afterwards some of the lumber came 
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f rom the wharf ; and this, Capt. Grover says, was sap lumber, heavy, 
and not kiln-dried. The captain was assured, however, that it was 
kiln-dried lumber. On August 3d the Dudley was loaded, so that her 
scuppers were practically to the water's edge. During the loading 
Capt. Grover complained that the lumber was wet and heavy, and that 
his vessel would not be able to take a f ull cargo ; but the shippers gave 
him assurance that the lumber was kiln-dried, and continued to deliver 
it to the schooner. On August 3d the master signed this bill of lading : 

"Sliipped, in good order, and well conditloued by (ivess Mtinufacturlng Co., 

on board the schooner called the Maud H. Dudle.y whci-eof is niascer, 

now lying in the port of .Taclîsouville, Fia., and bomid tor Augiista, Me. ïo 
say: SO.'ÎSé pièces roHsh Iciln-dried hoards said to contain 292(145 ft. (two 
huudred ninety two thousand six liuiidred forty iive feet) ot! vvliich 10500 feet 
is on declv. More or less ail ou board to be delivered, lieing luarked and uiuu- 
bered as in the niarsin; aud are to be delivered in (be like good order and 
condition at the port ot Augusta, Me. (the dangers ot tbe sens only excepted), 
unto Wilson Lumber Co., or to their assigns, he or they payiiig freight for 
the said lumber at the rate of as per charter part.y witliout pi'image and av- 
erage accustomed. In witness wliereof. the master or purser of said vessel 
hath aitlrmed to bllls of lading ail of this ténor and date; oue of which be- 
ing accompllshed, the others to stand void. 

"Dated in .Tacksonville, Fia., the ïîrd day of August, 1912. 

"Chas. Grover." 

On the same day he sailed for the Kennebec river, where he arrived 
on August 25th. Notice of his arrivai was given to Mr. Wilson of 
the respondent company, who arranged with the Knickerbocker Steam 
Towage Company in accordance with the charter, to tow the schooner 
up the Kennebec river. Upon the arrivai of the schooner at Gardiner, 
a portion of the cargo was discharged in order to lighten her ; the 
balance of the cargo was carried to Augusta. After the discharge of 
the greater partof the deck load, the consignée, to whom the charterer 
had sold the cargo, refused to receive any more of it. The schooner 
was towed back to Gardiner, the cargo previously discharged was re- 
loaded, and then the Dudley was towed to Portland, where her dis- 
charge was completed. The libelants now seek to recover of the re- 
spondent as dead freight the différence between the 292,000 feet of 
lumber on board and 395,000 feet, her average loading capacity of 
kiln-dried lumber. They seek also to recover for the respondent's 
failure to give the vessel "customary dispatch" in discharging. 

It will be seen that the whole carrying capacity of the schooner v^fas 
let to the respondent, and that the respondent had already bought its 
cargo, and was to furnish it to the vessel. It was the duty, then, of 
the respondent to furnish to the schooner a fuU cargo, under and on 
deck, of yellow pine, kiln-dried lumber. It was the duty of the owners 
of the vessel to furnish a tight, staunch, strong vessel for the voyage, 
and to receive on board, stow, transport, and discliarge the cargo which 
the charterer had agreed to furnish. The vessel was sent to the Gress 
Manufacturing Company, the shipper of the lumber, from which com- 
pany the charterer had bought it, and to vehich it had intrusted the 
duty of bringing it to the vessel. The captain of the vessel was placed 
in communication with no one else except the Gress Manufacturing 
Company, the shipper, and looked to it to put aboard the vessel the 
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lumber the vessel was to transport. At the trial of the cause the learn- 
ed counsel for the respoiident contended that the master ascertained 
that a portion of the lumber was not kiln-dried ; that the owners are 
bound by the action of the master of the vessel in receiving a cargo 
not called for by the charter party, and cannot collect of the charterer 
in the présent proceeding, either dead freight, or for the respondent's 
failure to give the schooner customary dispatch in discharging; that 
the character of the lumber could be easily seen from inspection; that 
the captain of the schooner did, in fact, see a portion of it and knevv 
it was not kiln-dried ; and that, in accepting it and putting it aboard 
the vessel, he waived the provisions of the charter, and cannot now 
recover under it. When I heard the case, I thought there was some 
basis for this contention. It seemed to be quite doubtful whether it was 
not the duty of the master of the schooner, when he found that a por- 
tion of the cargo was not up to the requirements of the charter, to re- 
fuse to receive it, to notify the charterer, and to await further orders. 
Upon a careful examination of the testimony, however, and of the 
law controlling the case, I am clear that the contention of the respond- 
ent cannot be sustained. 

[ 1 ] The contract was between the charterer and the owners of the 
vessel. The master of the vessel was the agent of the owners, the 
only agent to whom they looked to protect their interests. The success 
of their venture was in bis hands. In carrying out the contract it was 
his duty to act for the owners. The master is the agent of the ship. 
In a case like this, where the question arises under a contract between 
the charterer and the owners of the ship, the master must be held to 
be the agent of the owners. To him is intrusted the duty of receiving, 
stowing, transporting, and discharging the cargo. The charterer had 
intrusted to the shipper the duty of bringing the cargo to the vessel. 
In this circuit, in Donnell v. Amoskeag Manufacturing Co., 118 Fed. 
10, 11, 55 C. C. A. 178, 179, the charter provided: 

••\>ss<>l to report to the Consolidation Coal Co., Baltimore, for orders, it 
beiug iiuderstood ves.sel sliall Ije loaded by tliein in turn." 

In speaking for the Court of Appeals, Judge Putnam said : 

"By foiisiguiiig the vessel to the (Consolidation Coal Company, the Garfield 
& l'roetor Coal Comijany, in whose slioes the claiuiant stand.s, made itself re- 
.sponsible for the acts ur omissions of the consignée." 

In Peck V. United States (C. C.) 152 Fed. 524, a case which arose in 
the Second Circuit, the Circuit Court followed Donnell v. Amoskeag 
JManufacturing Co., and held: 

"in tiie absence of some agroement to the contrary between owner aud 
cliarterer or some évidence showing a contrary intent, the party who is to 
load the vessel will he deemed the agent of the charterer." liarding v. Cargo 
of Coal (C. C.) 147 Fed. 971, 981; Berkiey v. Watllng, 7 Adolphus & Ellis, 
L'O; Sears v. Wlngate, 3 Allen (Mass.) 103. 108; Thorndike v. Rokes, 76 
Me. V.m, 398. 

[2, 3] In the case before me, I am of the opinion that by intrusting 
to the Gress Manufacturing Company the duty of bringing the cargo 
to the ship the charterer made itself responsible for the acts or omis- 
sions of the shipper. The charterer had bought its cargo of the ship- 
205 F.— 62 
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per, and looked to the shipper to bring the cargo to the ship. If the 
shipper failed in its duty, it may be compelled to answer in damages 
for such failure. The charterer cannot look to the ship, or its master, 
or ownerSj for protection against the shipper. The master had the 
plain duty to represent the owners of the schooner in the perform- 
ance of their obligations under the charter. With his liability to the 
owners, he could not take upon himself further liabilities and duties 
to the charterer. If he had stopped to write or telegraph to the char- 
terer that he had reason to think the shipper was not performing its 
obligations, and was not, in fact, putting yellow pine, kiln-dried lum- 
ber aboard the schooner, he would hâve involved his owners in new 
liabilities where their rights would hâve been at least questionable. 
He might hâve made delays for which the owners could not hold the 
charterer liable. He might hâve caused loss to the owners, and hâve 
affected their contract rights. No question is made by the charterer 
but that the master acted in good faith. Mr. Wilson made no com- 
plaint of Capt. Grover's action in receiving the cargo, or in signing 
the bill of lading; and it does not appear in testimony that he has 
ever made such coniplaint. In his conversations with Capt. Grover 
touching his attempts to effect an adjustment with the shipper he has 
not taken the ground that Capt. Grover had in any way misled him, or 
that he had failed to perform his duty. It appears from the testimony 
of Capt. Grover that as the cargo came aboard he did not attempt to 
keep any tally of it ; that a part of the lumber he saw coming aboard 
from the lighters seemed to be kiln-dried ; that some of the lumber 
which came from the wharf did not appear to be kiln-dried, and that 
he called the attention of the shipper to it, who assured him that it 
was kiln-dried; that lie coniplained that his vessel could not carry 
half a cargo ol the heavy stuflf which was put aboard the schooner. 
In my opinion it was not the duty of Capt. Grover to go further and 
act as a détective. It was not his duty to assume to be an expert as 
to the quality of the goods he was hired to transport. It was not for 
him to say that the charterer was not getting what it had bought. If 
he found the lumber of bad quality, it was not for him to décide wheth- 
er the charterer was undertaking to impose a poor quality of goods 
upon its consignées, or whether the shipper was trying to make such 
imposition upon the charterer. If the master had undertaken to exer- 
cise such a latitude of power by assuming duties that did not belong 
tothe ship, or to its master, he might bave released the charterer from 
its contract with the owners. It is only when the contract is at an end 
by misfortune that the master of the ship is given gênerai powers in 
ihe premises. It would be imposing too great a burden upon him 
to give him those powers during the life of the contract ; and it would 
certainly be imposing upon him too serions a duty ; for in the exercise 
of that duty, in his gênerai désire to serve somebody else, he might 
destroy his power to serve his owners, and might brmg inost serions 
conséquences upon them. In assuming a power which he did not hâve 
he might bave interfered with a duty which he did hâve. It was not 
for him to décide which party, if either, was in dereliction of duty 
in furnishing goods to the ship under the charter. Within reasonable 
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limitations, his simple duty was to take the goods from the shipper, 
stow them, transport them, and discharge them. Whitman v. Vander- 
bilt, 75 Fed. 422, 423, 21 C. C. A. 422; Stepanovit v. Gillibrand, Fed. 
Cas. No. 13,360. In a contract like this, it was not in his power to 
vary its terms, or to waive its provisions. The Dictator (D. C.) 30 
Fed. 637; Garfîeld & Procter Coal Co. v. Fitchburg Railroad Co., 
166 Mass. 119, 44 N. E. 119; Gracie v. Palmer, 8 Wheat. 605, 5 L. 
Ed. 696; Balcarres Brook S. S. Co. v. Grâce, 75 Fed. 1017, 1019, 22 
C. C. A. 7; Merchants' Banking Co. v. Cargo of the Afton, 134 Fed. 
727, 729, 67 C. C. A. 618; Hart v. Leach (D. C.) 21 Fed. 77, 78. It 
must generally be said that the master ought to do nothing which can 
release the charterer from his liability under the charter. The rule of 
reason must, of course, be applied in construing ail contracts. And in 
carrying out a contract where extremely burdensome conditions arise 
the master is allowed reasonable discrétion in the premises. Gracie 
V. Palmer, 8 Wheat. 605, 639, 5 L. Ed. 696 ; Beecher v. Bechtel, Fed. 
Cas. No. 1,221 ; The Lloyd (D. C.) 21 Fed. 420, 422. The case shows 
that the schooner did not receive a full cargo of kiln-dried lumber, as 
she hada tight to expect under the terms of the charter; that the fail- 
ure to receive a full cargo was due to the act of the charterer; and 
that the charterer was responsible for the acts or omissions of the 
Gress Manufacturing Company, the shipper. The testimony is con- 
vincing that the charterer ordered kiln-dried lumber of the shipper; 
and, throtigh the fault of the shipper, a large portion of the lumber 
brought to the ship was not kiln-dried. The undisputed testimony 
shows that the schooner carried 292,000 feet of lumber, and that she 
migbt hâve carried at least 395,000 feet. The schooner, therefore, 
fell short 103,000 feet of her full cargo. She suffered damages, then, 
at the rate of $7 per thousand feet, or the full sum of $721. 

[4j 'Ther charter party provided that the vessel should receive "cus- 
tomary dispatch for discharging." By "customary dispatch" is meant 
disehargitjg with due dihgence according to the lawful, reasonable, 
well-known custom of the port of discharge. Smith v. 60,000 Feet of 
Yellow Fine Lumber (D. C.) 2 Fed. 396 ; Seagar v. New York & C. 
Mail 'àS. Co; (D. C.) 55 Fed. 324, alifirmed 55 Fed. 880, 5 C.C. A, 
290. The case shows that the schooner did not receive customary 
dispatch for discharging. She was compelled to lie idle at the wharf 
both; at Randolph and at Augusta, because the consignée had ref used 
to receive the cargo. In conséquence of such refusai, it was necessary 
to rèload the cargo in order to carry it to Portland. So far as there 
is any testimony offered, the case appears to show that customary dis- 
patch on the Kennebec river was àt least 30,000 feet per dây. The 
discharg-é ï>î 395,000 feet should, then, hâve been completed in 13 days 
1% houfs. In :fixing the lay days, Sundays and holidays should be 
exclude^. •: There should also be allowed the three hours consumed on 
AugustvS)th iii towing from Randolph to Augusta. For the lay days 
the'rê-ahcmld, then, be allowed 13 dayg 4% hours. As thus computed, 
thie, lay days expiredoât 3:40 o'cleèk oii; the afternoon of the Iltb day 
oÉfSeptémbfer;. .But, instead ofbeing so discharged, the schooner did 
not reaich , the Kennebec river until the 5th day of October. After the 



980 205 FEDERAL KEPOIlTEIl 

expiration of tlie lay days, Sundays and holidays should be included 
in the demurrage ; that is, after the lay days the demurrage runs day 
by day. I find that there were 24 days demurrage at $32 per day, for 
which the sum of $768 is properly charged. I hâve not undertaken 
to recite ail the detailed testimony. 

In my opinion the libelants are entitled to a decree of $721 for dead 
freight and $768 for demurrage. They are, then, entitled to a decree 
for $1,489, with interest from the 31st day of January, 1913. Inas- 
much as the testimony relating to damages has ail been submitted to 
me. I hâve assumed that both parties désire me to pass on the question 
of damages without référence to an assessor. A decree, then, may be 
entered for the libelants for $1,489, with interest from January 31, 
1913. 



Tn re C0I.TJMB1A RKAL ESTATE OO. 
(District Court, I>. New Jersey. .Tune 4, ]9t3.) 

1. BaNKKUPTCY (§ 60*) — ACT of BAXKKUPTCY — I'bEKERENTIAI. TK.^.NSFER OF 

Teoperty. 

A charge of tlie commission of an act of baiilvruptey by a cfjrporation 
by making a trauKfer of property with ihtent to prêter creditors caunot 
be )ireclicatp(l on the iiayment of sniall curreut lùlls in tlie usual course of 
business while a going eonceru. 

[Ed. Note. — For other cases, see Banlîruptcy, Cent. Dig. § 80; Dec. 
T>ig. § 60.*] 

2. Bankruptcy (§ 58*) — Act or Bankbxiptcy — Eec?;ivership. 

The appoiutnient of a teniporary receiver by a state court for a cor- 
poration, uuder a statute autliorizlug such appolntment because of in- 
solvency or on other grounds, does not constUnte an act of baulcruptcy, 
under Bankr. Act .luly 1. 18ï)cS. c. 541, S .Sa (41. :!0 Stat. 54(i (U. S. Conip. 
St. 1901, p. 3422), as amended by Act Feb. 5, 1003, C. 4ST, § 2, 32 Stat. 
797 (TJ. S. Comp. St. Supp. 1911, p. 1493), wUere it does not appear on 
what ground the appointment wus made. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig, §§ 57, 72-79, 
83 ; Dec. Dig. § 58.*] 

In the matter of the Columbia Real Estate Company, alleged bank- 
rupt. On exceptions to master's report finding against the alleged acts 
of bankruptcy. Affirmed. 

Hudspeth, Rysdyk & Garrison, of Jersey City, N. J. (David W. 
Kahn, of Nev^r York City, of counsel), for petitioning creditors. 

McDermott & Enright, of Jersey City, N. J., for answering creditor. 

RELLSTAB, District Judge. This is a proceeding in involuntary 
bankruptcy. The creditors' pétition was filed July 24, 1912. Two 
acts of bankruptcy are alleged : First, that within four months of fil- 
ing such pétition the company transferred a portion of its property 
to each of several named creditors, with intent to prefer them over 
its other creditors; and, second, that on the Ist day of July, 1912, a 
bill of complaint was filed in the New Jersey Court of Chancery, by 
the Industrial Savings & Loan Company and the New York Mort- 

*For other cases see same toplc & § numbeb in Dec. £ Am. Digs. 1907 to date, & Rep'f Indexes 
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gage Company, against the said Columbià Real Estate Company, in 
which it was chargée! to be insolvent, that it could not pay its debts, 
that its business had been and was being conducted with great loss, and 
was prejudicial to the interests of its creditors and stockholders, and 
that such business could not be conducted with safety to the public 
and advantage to the stockholders, and praying that it be decreed in- 
solvent, and that a receiver be appointed according to the statute of 
the State, and alleging that on that date an order was made in such 
cause appointing a receiver of said company because of its insolvency. 
The Columbià Real Estate Company and certain of its creditors filed 
answers denying the alleged acts of bankruptcy. The company, while 
admitting that a bill of complaint was filed against it on the said Ist 
day of July, 1912, dénies that it was filed because of its insolvency, as 
defined by the Bankruptcy Act, and asserts that it had filed an answer 
in said proceedings denying its insolvency, and it further dénies that 
it was in fact insolvent within the meaning of such act. 

The clauses of section 3a of the Bankruptcy Act involved in this 
controversy are: 

■•(2) ïraiisferred. while insolvent, any ijortion of his pi'oix>rt.v to one or 
uiore of lijs creditors witli intent to prefer such creditors over liis otUer cred- 
itors." 

And: 

■'('4) * ♦ » BecîUise of insolvency a receiver or trustée has beeu put In 

charge of his property unrler the hiws of a state. * * « " 

As to the first clause, it is to be noted that the "intent to prefer" is 
essentia! to turn a payment into an act of bankruptcy ; and, as to the 
second clause, the appointment of a receiver must be "because of in- 
solvency." 

The spécial master, to whom the matter was referred, found and 
reported that in the chancery case there had been no appointment of 
a receiver because of insolvency ; that the appointment was made un- 
der the provisions of section 65 of the New Jersey Corporation Act, 
as amended by an act pa.ssed April 1, 1912 (P. L. 1912, p. 535), which 
authorizes the appointment of a receiver upon proof that the business 
of the corporation "has been and is being conducted at a great loss 
and greatly prejudicial to the interest of its creditors or stockholders. 
so that its business cannot be conducted with safety to the public and 
advantage to the stockholders" ; that the proofs failed to show that the 
company was insolvent ; that the alleged preferred payments were 
not made with the intent of giving the persons receiving such pay- 
ments an undue or illégal advantage over the other creditors ; that 
such payments were made in the ordinary course of the company's 
business, and without any intent on the company's part, or on the part 
of any of its ofificers, to give illégal préférence to any of its creditors ; 
and that, even if such payments were illégal préférences, the persons 
to whom such payments were made having subsequently extended 
crédit to such company in amounts greater than the alleged préfér- 
ences, by which the company had been enriched, the alleged préfér- 
ences, if they were such, ceased to be. 
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[1] As to the first act of bankruptcy alleged, an examination of the 
proofs shows that each of the challenged payments was made by the 
Company while it was actively prosecuting its business in the usual 
manner; that at such times it had not suspended its opérations, but 
was carrying on its customary construction work on a very large scale^ 
was maintaining its usual offices, employing its regular help, and that 
this it continued to do up to the institution of the chancery proceedings 
in the state court; that the bills, amounting to $117.53, $121.24, and 
$214,85, respectively, were presented, audited, and paid in the usual 
manner, and that thèse creditors continued to do business vvith the 
comparty thereafter. 

The payments hère in question were of maturing debts in the ordi- 
nary course of business, were no larger than the company had been 
paying, and, when, considered in comparison with the volume of busi- 
ness therétofore, then, and thereafter transacted, were insignifîcant in 
amount; and there is nothing in the évidence to warrant the conclu- 
sion that the company, in making any of thèse payments, contemplated 
insolvency or any greater inability to meet its obligations as they fell 
due than had therétofore existed, or that it intended to prefer such 
payées ôver its other creditors. Payments to creditors in such circum- 
stances are not preferential payments, within section 3a, cl. 2, of the 
Bankruptcy Act. In re Douglas Coal & Coke Co. (D. C.) 131 Fed. 769, 
12 Am. Bankr. Rep. 539; Goodlander, etc., Co. v. Atwood, 152 Fed. 
978, 82 C. C. A. 109, 18 Am. Bankr. Rep. 510; In re Perlhefter (D. 
C.) 177 Fed. 299, 25 Am. Bankr. Rep. 576; 1 Loveland on Bankruptcy 
(4th Ed.)§ 147 ; Collier on Bankruptcy (9th Ed.) pp. 87-89. I concur 
in the conclusions reached by the master in that respect. 

[2] As to the second act of bankruptcy alleged, the évidence fails 
to establish that the appointment of the receiver, by the state court. 
was made because of the company's insolvency. The bill in chancery 
was f Dunded upon section 65 of the Corporation Act hereinbef ore re- 
ferred to, and alleged the existence of the several grounds therein de- 
clared to be suiïicient for thé appointment of a receiver. The appoint- 
ment oh July 1, 1912, was entirely provisional in its character, was 
made under the gênerai equity powers of the Court of Chancery, and 
only intended to préserve the assets of the corporation until a hearing 
couM be had on the rule granted on said date, in which the company 
^ivaê r€qùir;ed to show cause— 

"vfrhy it'siôuld not be adjudged insolvent, or (if not insolTent) it should not 
bé àdjiidëed that the business of said corporation is being conducted at great 
loss and greatly prejudicial to the interest of its creditors and stockholdersi 
so that its .business cannot be conducted with safety to the public and ad- 
vant^ge.to' tlie:stockholders." 

That such' an appointment is not an act of bankruptcy is séttlèd in 
thié circuit. Zugalla v. International Mercantile Agency, 142 Fed<' 927, 
74;e.' C A: 97, 16 Am. Bankr. Rep. 67. Upon the return of such rule 
-^i."è.',' Ôft July 22, 1912 — such appointment was continued by the order 
of siïëH œùrtjl'since which timé such receiver has been in charge of thé 
assét^'èf'sàid Company and ïs àdhiinistering them undêr the orders Of 
such court. Neither of such orders adjudged that the Company was 
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însolvent, and there is nothing in the record of that case produced here- 
in, or in the other évidence in this case, that estabHshes that the ap- 
pointment of such receiver was made because of the insolvency of such 
company. 

The finding of the master that none of the alleged acts of bankrupt- 
cy hâve been estabhshed is confirmed, and the order of this court, 
made on the 26th day of April, 1913, restraining the receiver from dis- 
posing of the assets of said company, is hereby vacated. 



In re PELÏS. 

(District Court, N. D. lowa. C. D. July 9, 1909.) 

No. 759, Bankruptcy. 

3. Bankruptcy (§ 413*) — Ob.iections to Discharge. 

Where none of the spécifications of objection to a bankrupt's discharge 
alleged that the bankrupt had conveyed, transferred, or coneealed any of 
his property withln four months immediately preceding bankruptcy, or 
at any other time withln intent to hinder, delay, or def raud his ereditors, 
questions asked of the bankrupt's wife on éxaminatlon before the référée 
In support of objections to the discharge as to the considération paid by 
her for conveyance of property to her vvhich lier husband had prevlously 
conveyed to her grantor sonie ten or more years before bankruptcy were 
Irrelevant. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 712-718, 
725, 727; Dec. Dig. § 413.*] 

2. Eqtjitt (I 404") — ^Taking Testimony Befobe a Master, Examinée ob Com- 

MISSIONEB. 

Where, Ou éxaminatlon of a wltness before a master, examiner, or 
commissioner to take testimony, questions are asked which eounsel for 
wltness or adverse party belleve to be Improper, the proper practlce is 
to hâve an objection noted by the master or examiner on the record, 
and then take the wltness' answer so that, If the question is improper 
or Irrelevant, the answer may be dlsregarded by the court, and not to 
permit the wltness to détermine what questions he will or will not an- 
swer under the advlce of eounsel, unless in an exceptional case, where 
the matter inquired about is elearly prlvileged or forbldden on some other 
grounds of public poliey, or is so elearly Irrelevant that It would be an 
abuse of the court's power to compel an answer, In whlch case coutisel 
may advlse the wltness not to answer untU the questions hâve been sub- 
mitted to the court for détermination. 

[Ed. Note.— For other cases, see Kqultv, Cent. Dig. §§ 886-892; Dec 
Dig. § 404.*j 

In Bankruptcy. In the matter of the bankruptcy of Aaron M. Felts. 
On spécifications of objections to the bankrupt's pétition of discharge. 
Objections dismissed, and pétition granted. 

W. T. Chantland and P. F. Nugent, of Ft. Dodge, lowa, for object- 
ing ereditors. 

Healy & Healy, of Ft. Dodge, lowa, for bankrupt. 

REED, District Judge. The spécifications of objections to the dis- 
charge and the proofs in support thereof are each too indefinite and 

•For other cases see same toplc & § numbek la Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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uncertain to warrant the déniai of a discharge. The discharge is there- 
fore granted at the costs of the objecting creditors. 

In connection with this hearing the objecting creditors presented a 
pétition for review of the order of the référée refusing to require the 
witne.j3 Mrs. Felts, wife of the bankrupt, to answer certain questions 
propounded to her by them, which questions, upon advise of connsel 
for the bankru]jt, she dechned to answer. 

Section 21a of the lîankriiptcy Act (Act Tulv 1, 1898, c. 541, 30 Stal. 
551 [U. S. Comp. St. 1901, p. 3430]), as amended by Act Feb. 5, 1903. 
c. 487, § 7, 32 Stat. 798 (U. S. Comp. St. Sup^). 1911, p. 1498) pro- 
vides : 

"A co»irt of baiiki'uptey mn.v, upon iipiillciitioii of iiii.v officer, biUikrviiil, or 
ci-editor, Viy ordei' require any desisnated iiersoii. in(:li!dh!.!i tlie iianki'uiit aud 
hls wife, to afiiisar iii eoiirt lietore a refende or tlie .)ii(li;'i' of any State eouri. 
lo lie exaiTiined coiicenilng tlie acts, coiidnct. or in'oïKMty of a liaiiki-nr't wlio^^e 
estate is in jjroeess of administration under tlils Aet ; l'rovided, Tkat the 
wife niay be exaniined only touelihif; i)nsiness trausaeted by lier oi- to v.iiieli 
slie Is a party, and to détermine the fact %vhether slie had transac-ted or been 
a party to any business of tlie bankrnpt." 

No order had been made by the court or référée for an examina- 
tion of the wife of the bankrupt as authorized by this section. Upon 
the filing of the spécifications of objections to the discharge, the mat- 
ter was referred, under the local rules, to the référée as a spécial mas- 
ter to take the testiniony thereon and report the sanie to the court. 
Upon the date fixed for taking such testiniony, the objecting creditors 
subpœnaed the wife of the bankrupt to appear before the référée, and 
propounded to her certain questions touching the transfer of real prop- 
erty of the bankrupt to others in which she joined as his wife, some of 
which was reconveyed to her shortly after, and she was asked anioni?; 
other questions to state the considération she had paid for the con- 
veyances so made to her. The objections to tlie questions and the re- 
fusai to answer were rested mainly upon the ground that, imder sec- 
tion 4606 of the lowa Code 1897, the wife is not a compétent witness 
against her husband. That section provides: 

"Xeither the husband nor wife shall in any case be a witness af;auist the 
other, except in a crinvinal proseeutiou for a crime conuuitted one a.^'ainst 
tlie other, or in a civil action or proceedlng one apainst the ottier, or in » 
civil action by one against a thlrd party for alienating the affections of the 
other : but in ail civil and criininal cases they uiay be witnesses for each 
other." 

If this examination had been made under an order of court, or ®f the 
référée, as authorized by section 21a of the Bankruptcy Act, above, 
the (pestions, or some of them at least, were plainly within the lim- 
its of an examination of the wife of a bankrupt as authorized by that 
section. Section 858 of the Rev. Stats. (U. S. Comp. St. 1901, p"^. 659) 
as amended by the act of June 29, 1906, c. 3608, 34 St. 618 (U. S. 
Comp. St. Supp. 1911, p. 271), however, provides: 

"The coDipetoncy of a witness to testify in any civil action, suit, or pro- 
ceediiig in tlie courts of the T.'nited States shall lie deteruiiiied by tlie laws 
of the State or terrltory lu which the court is held." 
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[1] How far this section as so amended may liniit or control, if at ail 
(section 21a of the Bankruptcy Act), need not now be determined, for 
the référée was not conducting an examination as référée relative to 
tlie acts, conduct, or property of the bankrupt, but was taking the tes- 
ti'nony only as an examiner or spécial master upon objections filed 
to the pétition of the bankrupt for his discharge ; and none of the 
spécifications alleged that the bankrupt had conveyed, transferred, or 
concealed any of his property within the four months immediatcly pre- 
ceding the bankruptcy, or at any other time for that matter, with intent 
to hinder, delay, or defraud bis creditors, and the transfers concerning 
vvhich the witness was interrogated were made long prior to said four 
months, some of them being ten or more years before, and they would 
not, even if fraudulent, warrant the withholding of the discharge (sec- 
tion 14b [4] Bankruptcy Act). The questions propounded were not 
therefore material to any issue presented by the spécifications. As the 
référée was not engaged as such, in hearing any matter pertinent to the 
estate of the bankrupt or the settlement thereof, his refusai as spécial 
master or examiner to require the witness to answer the questions pro- 
pounded to her cannot be made the ground for a pétition for review. 
In fact his refusai as référée, to so require in any case, is not the sub- 
ject of a pétition for review ; the course to be pursued in such case 
being prescribed by sections 14a and b of the Bankruptcy Act. 

[2] No witness, however, upon examination before a master, ex- 
aminer or commissioner to take testimony, .should be pcrmitted to dé- 
termine what questions he will or will not answer. This is for the 
court to détermine. If questions are deemed by counsel to be objec- 
tional, the proper practice is to make the objection and hâve the mas- 
ter or examiner note the same, and the witness should then answer 
the questions ; and, if they are not proper or relevant to the issues, 
they will be disregarded bv the court. Blease v. Garlington, 92 U. S. 
1, 23 h. Ed. 521 ; First Nat. Bank v. Abbott, 165 Fed. 833-856, 91 
C. C. A. 538; Scherer & Co. v. Everest, 168 Fed. 822-827, 94 C. C. 
A. 346. Of course, matters that are clearly privileged, or forbidden 
upon some other grounds of public policy, or so clearly irrelevant that 
it would be an abuse of the power of the court to compel an answer, 
should not be inquired of a witness by opposing counsel ; and in ex- 
ceptional cases counsel of a party or of the witness may advise a wit- 
ness not to answer such questions until they can be submitted to the 
court for détermination, but such instances are rare, and questions of 
the competency of a witness, or the pertinency of testimony deemed 
objectionable, should be answered by the witness, after objections there- 
to are notéd, instead of counsel assuming to décide what questions 
shall or shall not be answered by a witness whose testimony is being 
taken by an examiner. If convinced that the answer of this witness 
to the questions propounded to her would be material or relevant upon 
any spécification of the objections to the discharge, the matter would 
be sent back to the référée as spécial master with an order requiring 
the witness to appear and answer them, subject, however, to such ob- 
jections as might be made thereto. and, if she still refused to answer, 
she njght then be dealt with as the occasion woiild require. But the 



986 205 FEDERAL REPORTER 

questions being deemed immaterial to any issue presented by the spéc- 
ifications, it is not deemed advisable to do this in this instance. 

Thé clerk will enter an order granting a discharge to the bankrupt 
at the costs of the objecting creditors, as above indicated; but no wit- 
ness fee wilî be allowed the wife of the bankrupt. 

It is ordered accordingly. 



In re McCARTHY PORTABLE ELEVATOE OO. 
(District Court, D. New Jersey. June 20, 1913.) 

1. BANKBUPTCY (§1 328, 335*) — CLAIMS — AsSIGNMENT — FILING— RBQUtSITES — 

"Orfditor '* 

Bankr. Àct July 1, 1898, c. 541, § la, cl. 9. 30 Stat. 544 (U. S. Oomp. 
St. 1901, p. 3419), provides that the tenu "creditor" shall include any 
one who owns a demand or claim provable in bankruptcy, and may In- 
cludé his duly authorized agent, attorney, or proxy. Section 57a dé- 
clares tliat proof of claims shall consist of a written statement under 
oath signed by a creditor, reciting certain facts, and section 57n provides 
that claims shall not be provable subséquent to a year after adjudica- 
tion. General order 21 (18 Sup. Ct. vii) provides that dépositions to 
prove claims when made by an ag«nt sliall state the reason why they 
are not made by the claimant in person, and that claims assigned before 
proof shall be supported by the déposition of the owner, etc. HeM, that 
such provisions contemplate proof of claims within a year after adjudi- 
cation, and, if assigned before commencement of bankruptcy proceedings 
or after the claim is provable, that it shall be presented in the name 
of the owner at the tinie of making proof, .sxipported by his oath or that 
of his agent, and if by the latter that proof shall show why it is not made 
by the claimant in person, and, if assigned after the commencement of 
the proceedings and before proof, it must also be supported by the oath 
of the owner at tbe time the proceedings were begun. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. $§ 518, 520; 
Dec. Dig. |§ 328, .'^35.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1713-1727; 
vol. 8, pp. 7622, 7623.] 

2. Bankrtjptcy (§ 336*) — Claims — Amendment — Time. 

Where a claim against a bankrupt flled within a year after bank- 
ruptcy stated only the true considération of the debt, but proof was not 
made by the owner. and his agent who made the proof did not speclfy 
why it was not made by the owner, it was nevertheless sufHcient to sus- 
tain an amendment filed after the year had expired so as to make the, 
proof comply with the law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 523, 524; 
Dec. Dig. § 336.*] 

In Bankruptcy. In the matter of the bankruptcy proceedings of the 
McCartliy Portable Elevator Company. The référée disallowed a 
claim filed by Joseph F. McKiernan for $1,076 for money advanced to 
the bankfUpt, and he filed a pétition for review. Reversed and re- 

manded. • 

McDérmott & Enright, of Jersey City, N. J., for Frederick C. 
Keeney, présent claimant. 

ôéorge H. Gilman, of New York City, for trustée. 

♦For other cases see same topic & | numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r IndexMi 
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RELLSTAB, District Judge. The claim in controversy was proved 
by Joseph F. McKiernan within the year after adjudication. On its 
face no one else had any interest in it. In the taking of testimony on 
•objection to such claim, it appeared that Frederick C. Keeney had pur- 
chased it before such proof was made. The référée disallowed the 
daim on the ground that it had net been proved by the owner, as re- 
quired by section 57a of the Bankruptcy Act (Act July 1, 1898, c. 541, 
30 Stat. 560 (U. S. Comp. St. 1901, p. 3443). He summarized the évi- 
dence underlying his order as f ollows : 

"The testimony shows that McKiernan had a elalin against the bankrupt 
for the sum mentioned In his proof of elaim ; that In the nionth of June, 1907, 
Frederick C. Keeney paid to hlm the amount of said claim, and that Mc- 
Kiernan at the same time gave to Keeney a receipt for the amount of sald 
olaiui, stating that it was for the purehase of sald claim; that it was then 
and tliere agreed, by and between the said McKiernan and Keeney, that Mc- 
Kiernan should prove the claim and file it with the référée, and account and 
pay over to said Keeney whatever he might receive on account thereof as 
dlvidends ; that in accordance with such understanding between them said 
McKiernan filed his claim for $1,076 with tlie trustée. * * * " 

In addition to the foregoing, the testimony discloses that the attor- 
ney who acted for McKiernan in the sale of such claim to Keeney sub- 
sequently became the trustée of said estate, and that he prepared the 
proof of the claim at the time it was presented to him as trustée. He 
therefore, as trustée, knew that McKiernan had no pecuniary interest 
in sàid claim, and that he in presenting it was acting in thé interest of 
Keeney. 

[1] The controversy involves the foUowing provisions of the Bank- 
ruptcy Act and the gênerai orders : 

Section la, cl. 9: 

" 'Créditer' shall include any one who owns a deniand or claim provable in 
bankruptcy, and may include his duly authorlzed agent, attoriley, or prdxy." 

Section 57a: 

"Proof of claims shall consist of a statement under oath, in writing, signed 
by a créditer setting forth the claim, the considération therefor, and whether 
any, and, if so what, securities are held therefor, and whatever any, and, if 
so what, payments liave been made thereon, and that tlie sum elaimed Is 
justly owing from the bankrupt to the creditor." 

Section 57n: 

"Claims shall not be proved against a bankrupt estate subséquent to one 
vear after the adjudication. » * • " 

General Order 21 : 

"1. Dépositions to prove claims against a bankrupt's estate * • • when 
luade by an agent, the reason the déposition is not made by the claimant in 
j.ierson must be stated; * * * 

'"S. Claims which bave been assigned before proof shall be supported by a 
«leposition of the owner at the time of tJie commencement of proeeedings, set- 
ting forth the true considération of the debt. * • * 

"5. The exécution * * * of an assignment of claim after proof, may be 
proved or acknowledged before a référée, or a United States couimissioner, 
'<.)r a notary public. * * » " (18 Sup. Ct. vii.) 

[2] Thèse provisions contemplate that the claim sha,ll be proved 
within one year after the adjudication ; that it may be assigned before 
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the commencement of the bankruptcy proceedings, or after the claim 
is proved ; that it should be presented in the name of the owner at 
the time of making proof ; that it should be supported by his oath, or 
that of his agent, and that when by the latter the déposition should 
show the reason why it was not made by the claimant in person ; that 
if assigned after the commencement of such proceedings, and before 
proof, it shovild also be supported by the oath of the owner at the time 
such proceedings were begun, setting forth the true considération of 
the debt. The proof of claim filed in this case ignored ail but one of 
thèse requirements. Of the real facts surrounding such claim it dis- 
closed only the true considération of the debt. As Keeney became the 
owner of this claim after the commencement of the bankruptcy pro- 
ceedings and before proof was made, it should hâve been presented in 
his name and supported either by his déposition or that of his agent. 
McKiernan, at the time he deposed to such claim, was in fact the agent 
of Keeney, and his déposition should hâve disclosed the change in own- 
ership, and the reason why he, and not his principal, made the proof. 
Not having donc so, is it too late to .supply the required proof becavise 
more than a year bas expired since the adjudication? The clause ex- 
cluding cJaims not proved within the year applies only to an original 
filing. It does not prohibit the amending of a claim presented within 
such period. Hutchinson v. Otis, 190 U. S. 552, 555, 23 Sup. Ct. 778. 
47 L. Ed. 1179. Amendments may be made at any time, if the claim 
proved présents, in substance, that which the amendment seeks to make 
effective. In re Mercur (D. C.) 116 Fed. 655, affirmed s. c, 122 Fed. 
384, 58 C. C. A. 472. See, also, In re McCallum & McCallum (D. C.) 
127 Fed. 768. 

One, if not the main, object of the Bankruptcy Act is to secure 
equality of distribution of the bankrupt's estate among his creditors, 
Keppel v. Tiffin Savings Bank. 197 U. S. 356, 361, 25 Sup. Ct. 443, 
49 L. Ed. 790; In re J. M. Mertens & Co., 147 Fed. 177, 180, 77 C. 
C. A. 473 ; In re Basha & Son, 29 Am. Bankr. Rep. 225, 200 Fed. 951. 
The clause requiring the proving of claims within the year, while in 
the nature of a limitation upon the creditors' rights, is clearly intended 
to facilitate the liquidation of bankrupts' estâtes. To administer such 
estâtes, it is needful to know the amount of the claims that are to share 
the assets, and the year limit for proving such claims is primarily for 
such purpose. That it opérâtes to exclude claims not proven within 
such period is but incidental. To refuse récognition of a meritorious 
claim, though filed within the prescribed year, because not presented 
by the then owner, is not justified by the language of such clause, and 
to do so would be to do violence to the spirit and purpose of the en- 
actment. In the présent case the claim proved disclosed its true na- 
ture and considération. It having been filed within the year, it gave 
ail the needed information to permit the carrying out of the primary 
purpose of the year's limitation. The trustée who prepared the proof 
of the claim knew that it was owned by the présent claimant; and he 
knew what prompted the making of proof by the assignor, and that in 
presenting the claim he was acting as the agent for the présent claim- 
ant. Keeney is but exercising the right of a principal to adopt the 
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act of his agent, and no good reason appears why he should not be 
permitted to do so. 

The order of disallowance of his claim is reversed and the record 
remanded, with instruction to permit Keeney to file supplemental 
proofs, in the nature of an amendment to the proof of claim on file, 
that a formai compliance with the requirements of proof of ciaims as- 
signed between the commencement of the bankruptcy proceedings and 
the making of proof thereof may be had. 



THE CTJRTIN. 
(District Court, E. D. Virginia. May 9, 1913.) 

Collision (S 95*) — Stkam Vessels Meeting — Faill're to Keep Lookout. 

A collision in tlie Ellzabeth river, off Xorfolk, in tlie evening, lietvveeu 
a tng passing down and a gasoline sloop cominK in, hcld, on conflicting 
évidence, due solely to the fault of tlie tng lu failing to keep a lookoiit ; 
tliere lieing no one on deck but the wheelsman, wlio changed lier course 
and brouglit about the collision. 

lEd. A'ote.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. g 95.*] 

In Admiralty. Suit by William S. Bensten, master of the gasoline 
sloop Cecilia, against the steam tug Curtin. Decree for libelant. 
Hughes, Little & Seawell, of Norfolk, Va., for libelant. 
Edward R. Baird, Jr., of Norfolk, Va., for respondent. 

WADDILL, District Judge. On the evening of the llth of De- 
cember, 1911, at 5:45 o'clock a collision occurred in the waters of 
EHzabeth river, a little above Pinner's Point between the Cecilia, a 
ga.^oline sloop of 15.47 tons, 52.5 feet in length, 15 feet beam, 4 feet 
draft, and equipped with a 50 H. P. gasoline engine, whereof libelant 
was master, and the Curtin, a tugboat of 85 tons gross, 90 feet long, 
20 feet beam, 8V2 feet deep, engaged in coastwise and gênerai towing, 
her home port being Philadelphia. 

The Cecilia's case is briefly as follows : As she was proceeding up 
the EHzabeth river from Plampton Koads to Norfolk, just below the 
Merritt & Chapman Wrecking Company's property, a government 
dredge was anchored, with lines out extending in varions directions, 
requiring the Cecilia to pass along the middle of the channel in order 
to clear the lines. After passing the dredge, the Cecilia shaped her 
course to pass close astern of the tug Pinner's Point and a barge in 
her tow, which were crossing the Elizabeth river from Pinner's Point 
towards Ft. Norfolk. As the Cecilia continued on to her destination, 
she observed the Curtin on the south side of the channel, showing her 
green light ; that, as the Cecilia hauled around the stern of the Pin- 
ner's Point, the Curtin blew a signal of two whistles, apparently not 
to the Cecilia, and was thereafter observed to be turning towards the 
Cecilia under a port wheel. The Cecilia continued making for the 

•For other cases see same toplc & § ntjmeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Atlantic City shore, thereby working away from the direction of the 
Curtin, when it was observed that tlie Curtin was coming around al- 
most at right angles with her original course, and at a rapid rate of 
speed, heading directly for the Cecilia, showing only her green light, 
and never showing her red up to the time of the collisionj; running 
into the Cecilia at an angle of about 60 degrees, striking her just aft 
of amidships on her starboard side, inflicting the injuries siied for, 
and causing her to sink. The night was dark, but clear, Jlood tide, 
and little wind. 

And the Curtin's case may briefly be thus stated: That she was 
proceeding down the river, about mid-channel, intending to go into 
dock at Pinner's Point, having a compétent master and crew, and her 
lights properly set and burning ; that her crew observed two launches 
below the docks, keeping to the westward and southward, heading 
upstream on courses which would take said vessels past the Curtin 
port to, port. That the tug Pinner's Point was proceeding from the 
dock across the course of the Curtin, apparently bound to the northern 
and eastern side of the river, and as the vessels approached the Pin- 
ner's Point gave to the Curtin a signal of two whistles, to which the 
Curtin replied with a like signal, and put her wheel to starboard to 
shape her course around the stern of the tug and barge; that, just 
before rounding thèse vessels, the helm of the tug was ported, and 
steadied, for the purpose of keeping to starboard, and permitting the 
launches to proceed up the river, when the Cecilia suddenly changed 
her wheel, swinging to her port hand, throwing the launch across the 
course of the tug, and the collision occurred. 

The case thus stated by each party présents the very unusual con- 
dition of the respective vessels, each navigating on a safe course as 
regards the other, deliberately and in violation of the plain rules of 
navigation changing their courses and running one into the other. 
The Suprême Court in Haney v. Baltimore Steam Packet Go., 23 
How. 287, 16 L- Ed. 562, referring to défenses of this character, well 
said they are very improbable, and generally false. See, also, The 
Lauretta Speddin, 184 Fed. 283-285, 106 C. C. A. 425. 

The évidence presented as to how the accident occurred is directly 
in conflict ; but it may be said that, notwithstanding the improbability 
of the Curtin's navigating as it is claimed she did, by suddenly chang- 
ing her wheel, and swinging to starboard across the course of and 
into collision with the launch, the libelant seems to hâve established 
that fact by the testimony of disinterested witnesses, seafaring people, 
who were in a position to see and observe just what occurred. The 
witnesses on the part of the Cecilia give positive testimony to that 
effect, as do officers from two tugboats coming out from Pinner's 
Point, and making across the river at the time of the collision, and 
in full view of the occurrence ; and this évidence the court does 
not feel it should disregard especially in the light of the manifestly 
unreliable testimony of the single witness introduced in behalf of the 
Curtin, who was in a position actually to know what did occur. His 
statement cannot be accepted, as against the positive testimony of the 
libelant's witnesses mentioned; nor can that of the other two wit- 
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nesses called by the Curtin, who came on deck at the moment of the 
collision, as the accident manifestly did not happen as testified to by 
them. Two of the Curtin's witnesses place the Cecilia on the western 
as distinguished from the eastern side of the channel, which is dis- 
proved by ail the évidence, as well as the circumstances of the case. 

It is qiiite apparent from the Curtin's testimony that the real cause 
of the collision was brought about by the failure of that vessel to hâve 
a proper lookout or other compétent person in charge of its naviga- 
tion. According to their own statements, only the wheelsman was on 
duty, in a crowded harbor, ard during the busiest time of a dark eve- 
ning. The other members of the crew, some half dozen in number, 
including the master, were at supper, or off duty, and not in a position 
either to see or observe the movements of the vessels. While it is 
true that the Cecilia's navigation on the eastern side of the channel. 
instead of on the western side, where she should hâve been, was in 
this instance inexcusable, and not justified by its apparent désire to 
make a short eut to Smith's rreek, her position on that side of the 
channel did not contribute to the cause of the disaster, the respondent 
even proving that she was not navigating on that side of the river ; 
and hence she will not be held, as she otherwise would be, to share the 
loss of the collision. 

The accident having been brought about solely as the resuit of the 
négligence of the Curtin, a decree will be entered so ascertaining. 



THE COMET. 

(District Conrt, W. D. Washington, N. D. Juné 11. 191.3.) 

No. 2,458. 

Salvagb (8 18*) — Pebsons Ejttitled to Compensation— Membebs of Fishino 
Cbew.. 

Ubelants were flshermen, employed on a gasoline flshing schooner : 
thelr pay depending upon the weight of fish caught by them and sold to 
the ownér. The .schooner became disabled 40 miles from land, and libel- 
anifcs yolunteered to take the ship's dory and compass and go to shore for 
assistance, which they did, leaving the master and others on board, The 
service was not extrahazardous, nor was the schooner abandoned. Ueld. 
that they bore such relation to the vessel that they were not in the posi- 
tion of salvors, and were not entitled to salvage compensation. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 31-43 ; Dec. Dig. 
118.*] 

In Admiralty. Suit by M. Nilson and others against the gasoline 
schooner Cornet; San Juan JPishing & Packing Company, claimant. 
On exceptions to libel. Exceptions sustained. 

Charles A. Enslow, of Seattle, for libelants. 
McClure & McClure, of Seattle, for claimant. 

CUSHMAN, District Judge. This cause is for décision upon cîaim- 
ant's, exceptions to the libel, which prays for a salvage award on ac- 

*For otber case» see same tapie & S mvubeb In Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 



992 205 FEDURAL KEPORTBU 

coûnt of alleged "extrahazardous services performed by libelants out- 
side the scope of their employment." Libelants were fishermen aboard 
the schooner Cornet. It is alleged that: 

"The pay of sueh tisliprinen wasi depeiiflent eiitirely upon tlie numbcr and 
weight of the flsh cauglit by them and sold to the owner of the vessel." 

On July 2, 1912, 40 miles off Cape Flattery, on account of the break- 
ing of her machinery, the schooner became helpless and uncontroHable, 
and the captaiii called for volunteers to go to shore for assistance. 
Libelants volunteered, and left in the ship's dory, with the ship's only 
compass, rowing iir.st 30 or 40 miles to Tatoosh Island, thence about 
4 miles further to Neah Bay, where they informed the United States 
government's vessel Snohomish of the facts, and libelant Hanson ac- 
companied the Snohomish back and assisted in towing the Cornet safe- 
ly to port at Neah Bay. It is alleged that libelants' efforts alone saved 
the Cornet f rom entire destruction. 

A mimber of grounds for exception are assigned but it wiU only 
be necessary to consider the one contention ; that is, that libelants are 
entitled to nothing upon the facts alleged. 

Libelants rely upon the f ollowing authorities : The Occidental (D. 
C.) 101 Fed. 997 ; The Marie (D. C.) 49 Fed. 286 ; Ryan v. Hook, 
34 Hun (N. Y.) 185 ; Hobart v. Drogan. 10 Pet. 108, 9 L. Ed. 363 ; 
The Minch (D. C.) 61 Fed. 511; Gilbraith v. Stewart Transp. Co., 
121 Fed. 540, 57 C. C. A. 602, 64 L. R. A. 193; The Aguan (D. C.) 
48 Fed. 320; The Blaireau, 2 Cranch, 240. 2 L. Ed. 266; The Cache- 
mire (D. C.) 38 Fed. 523 ; The Hekla (D. C.) 62 Fed. 941. 

In addition to certain authorities cited by libelants, claimant cites 
the f ollowing: The Océan Spray, Fed. Cas. No. 10,412; Knight v. 
Parson, Fed. Cas. No. 7,886 ; United States v. Cutler, Fed.' Cas. No. 
14,910; Commonvvealth v. Douglas, 17 Mass. 49; Bayley v. Merritt, 
19 Mass. (2 Pick.) 598; The Minna (D. C.) 11 Fed. 759; The Barbara 
Hernster, 146 Fed. -732, 11 C. C. A. 158; The Carrier Dove, 97 Fed. 
111, 38 C. C. A. 73; Kidney v. The Océan Prince (D. C.) 38 Fed. 
259; Phinips_v. McCall, Fed. Cas. No. 11,104; Abbott ou Shipping 
(14th Ed.) 965 ; Sappho v. Denton, 3 Law Reports, Privy Council, 694 ; 
Kennedy on Law of Civil Salvage, p. 76; Pritchard's Admiralty Di- 
gest, voî. 2, p. 1807 ; The Emulous, Fed. Cas. No. 4,480 ; The Pennsyl- 
vania, Fed. Cas. No. 10,945 ; Towle v. The Great Eastern, Fed. Cas. 
No. 14,110; Sinclair v. Cooper, 108 U. S. 352, 2 Sup. Ct. 754, 27 
L. Ed. 751 ; The Margarethe Blanca (D. C.) 12 Fed. 728. 

This exception must be sustained. It makes no différence wheth- 
ef libelants be considered, technically, members of the crew or not, 
they, with the owner of the vessel and the rest of its complément of 
men, were engaged in a common enterprise, the success of which de- 
pended upon the safety and good order of the schooner. When li- 
belants helped the ship they helped themselves. 

The major reason for the rule denying a crew salvage, except after 
abandonment of the ship, or after discharge of the crew, is to iusure 
fi'delity,, as well as effort, on their part. Libelants could bring about 
the disability of the schooner with almost the same facility as mem- 
bers of the crew solely engaged in its navigation. 
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The schooner had in no sensé been abandoned. The master and 
others of the crew remained aboard. The mère fact that the master 
called for volunteers to secure assistance and Hbelants answered the 
call would net effect their discharge, entitling them to salvage. 

There is no showing that the service was of an extrahazardous na- 
ture, as in Hobart v. Drogan, 10 Pet. 108, 9 h. Ed. 363. It also 
appeared in that case that the libelant, a pilot, had completed his serv- 
ices as pilot, left the vessel, and gone about his business. A few hours 
afterwards the vessel went on the breakers in a storm and was aban- 
doned before the salvage service was rendered. 

The question in the présent case has been decided by this court in 
the case of The Zapora, 205 Fed. 1004, decided January 15, 1912, by 
Judge Donworth, in which décision it was held: 

"Uncler the autlioritles, I see no escape from the conclusion that the Hbel- 
ants boî'e Piich il relation to the ship. at the tiine of tlie occurrences described 
in the amended libel, that they were not in the position of salvors and are 
uot eutitled to salvage compensation. It is tberefore ordered that clalm- 
ant's exceptions to the amended libel be and they are hereby sustained." 

Libelants seek to distinguish the décision in this case, because the 
Zapora was aground on a reef. It is concluded that that fact would 
not change the rule, as it does not bear upon the relation of Hbelants 
to the vessel. 

Having reached this conclusion, it is not necessary to consider the 
effect of Hbelants' using the dory of the schooner and its only com- 
pass in going for assistance. Although not deciding the question, it 
may be inferred from the language used by the Suprême Court in its 
opinion in Sinclair v. Cooper, 108 U. S. 352, 358, 2 Sup. Ct. 754, 757 
(27 L. Ed. 751), that this fact would, of itself, defeat Hbelants' right 
to salvage, for therein it is said : 

"Yet a passenger is not, as the officers and crew are, bound to stand by 
the ship to the last ; he may leave her at any finie and seek his own safety; 
and for extraordinary services, and the use of extraordinnry means, not fur- 
nished by the equipment of the ship herself, by which she is saved from im- 
minent danger, he may hâve salvage. 



ISLAND TRANSP. CO. v. CITY OF SEATTLE. 

(District Court, W. D. Washington, N. D. June 13, 1913.) 

No. 2,153. 

Collision (§ 74*) — Moving asd Mooeed Vessels — Peesumption dp Fault. 

There is a presumption of négligence against a nioving vessel, which 
comes into collision with another vessel moored where she has a right to 
be, which she must overconie by évidence to avoid liability. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 96 124-133 • 
Dec. Dig. § 74.*] 

In Admiralty. Suit for collision by the Island Transportation 
Company against the City of Seattle. Decree for libelant. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
205 F.— 63 
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Byers & Byers, of Seattle, Wash., for libelant. 
James E. Bradford and C. B. White, both of Seattle, Wash., for re- 
spondent. 

CUSHMAN, District Judge. This cause is now for décision 
after issue joined and évidence taken. It is an admiralty suit by the 
Island Transportation Company in personam, for damages alleged to 
hâve been caused by a collision in the waters of EHiott Bay between 
the respondent's fireboat Diuvamish and the Calista, belonging to the 
libelant company. The collision took place while the fireboat was 
being backed into her berth at the foot of Madison street, at ap- 
proximately 2 :30 a. m. on the morning of March 3, 1912, and while 
the Calista was tied to Fier 3 in Elliott Bay. The fireboat pier is 
located at the foot of Madison street and Pier 3 adjoins it on the 
north. 

It was heretofore determined, upon the exceptions filed to the 
libel, that respondent was not exempt, by reason of being a municipal 
corporation operating the fireboat for the protection of the public 
in the discharge of its governmental duties, froni liability in ad- 
miralty for damage caused by a collision upon navigable waters. 

The libelant relied upon the follovving authorities: The Armonia, 
81 Fed. 227, 26 C. C. A. 338 ; City of Philadelphia v. Gavagnin, 62 
Fed. 617, 10 C. C. A. 552; The Dean Richmond, 107 Fed. 1001, 47 
C. C. A. 138; The Virginia Ehrman, 97 U. S. 309, 24 L. Ed. 890; 
N. Y. & Virginia S. S. v. Calderwood, 19 How. 214, 15 L. Ed. 612; 
Culbertson v. Southern Behe, 18 How 584, 15 L. Ed. 493; Wet- 
more v. Granité State, 3 Wall. 310, 18 L. Ed. 179; The Bridgeport 
V. Shaw, 14 Wall. 116, 20 L. Ed. 787; Workman v. City oi New 
York, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314, reversed 67 
Fed. 347, 14 C. C. A. 530. 

The respondent cites the following authorities : Chlopeck Fish Co. 
v. Seattle, 64 Wash. 315, 117 Pac. 232; Lawson v. Seattle, 6 AVash. 
184, 33 Pac. 347; Wilcox v. Chicago, 107 111. 334, 47 Am. Rep. 434; 
Greenwood v. Louisville, 13 Bush (Ky.) 226. 26 Am. Rep. 263; Alex- 
ander v. Vicksburg, 68 Miss. 564. 10 South. 62 ; Grube v. St. Paul, 
34 Minn. 402, 26 N. W. 228; Drew v. The Chesapeake, 2 Doug. 
(Mich.) 33; Corks v. The Belle, Fed. Cas. No. 3,231a; Saunders v. 
The Hanover, Fed. Cas. No. 12,374; Morten v. Five Canal-Boats 
(D. C.) 24 Fed. 500; The Rabboni (C. C.) 53 Fed. 952; 28 Cyc. 
pp. 1267 et seq., 1299; Maxmilian v. New York, 62 N. Y. 160, 20 
Am. Rep. 468; Cunningham v. Seattle, 42 Wash. 134, 84 Pac. 641, 
4 L. R. A. (N. S.) 629, 7 Ann. Cas. 805 ; Fisher v. Boston, 104 Mass. 
87, 6 Am. Rep. 196; BurriU v. Augusta, 78 Me. 118, 3 Atl. 177, 57 
Am. Rep. 788; Wild v. Patterson, 47 N. J. Law, 406, 1 Atl. 490; 
Hayes v. Oshkosh, 33 Wis. 314, 14 Am. Rep. 760; Kies v. Erie, 135 
Pa. 144, 19 Atl. 942, 20 Am. St. Rep. 867 ; Edgerly v. Concord, 59 
N. H. 78; Howard v. San Francisco, 51 Cal. 52; McKenna v. St. 
Eouis, 6 Mo. App. 320; Jewett v. New Haven, 38 Conn. 368, 9 Am. 
Rep. 382; Wheeler v. Cincinnati, 19 Ohio St. 19, 2 Am. Rep. 368; 
Brinkmeyer v. Evansville, 29 Ind. 187; Welsh v. Rutland, 56 Vt. 
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228, 48 Am. Rep. 762; Dodge v. Granger, 17 R. I. 664, 24 Atl. 100, 
15 h. R. A. 781, 33 Am. St. Rep. 901; Gillespie v. Lincoln, 35 Neb. 
34, 52 N. W. 811, 16 h. R. A. 349; Simon v. Atlanta, 67 Ga. 618, 
44 Am. Rep. 739; Détroit v. Osborne, 135 U. S. 492, 10 Sup. Ct. 
1012, 34 h. Ed. 260; Rucher v. Cheshire R. Co., 125 U. S. 555, 8 
Sup. Ct. 974, 31 L. Ed. 795; Burgess v. Seligman, 107 U. S. 20, 2 
Sup. Ct. 10, 27 E. Ed. 359; Haight v. New York (D. C.) 24 Fed. 93; 
Edgerton v. New York (D. C.) 27 Fed. 232; The Prussia (D. C) 
100 Fed. 486; Benedict's Admiralty, § 309. 

[1] The injured vessel being moored to the dock where she had 
a right to be at the time of the collision, a presumption of négli- 
gence on the part of the maneuvering vessel colliding with her arises. 
The Dean Richmond, 107 Fed. 1001, 47 C. C. A. 138; The City of 
Philadelphia v. Gavagnin, 62 Fed. 617, 10 C. C. A. 552; The Ar- 
monia, 81 Fed. 227, 26 C. C. A. 338; Culbertson v. Southern Belle, 
18 How. 584, 15 L. Ed. 493; Wetmore v. Granité State, 3 Wall. 
310, 18 L. Ed. 179; The Bridgeport v. Shaw, 14 Wall. 116, 20 L. 
Ed. 787; Workman v. Citv of New York. 179 U. S. 552. 21 Sup. 
Ct. 212, 45 E. Ed. 314, reversed 67 Fed. 347, 14 C. C. A. 530. 

This presumption bas not been overcome by any évidence. There 
is no évidence of négligence on the part of the Calista. The évidence 
showing that the lights on the Calista were lighted at the beginning 
of the night of the collision and put out in the morning warrants 
the presumption that they were burning at the time of the collision. 
The pilot of the fireboat testified that he saw the Calista before he 
made the turn in toward the dock and that he thought she was tied 
to the pier, and therefore the question of the lights upon the Calista 
is unimportant. The mère fact that the lines fastening the Calista 
to the pier were loose enough to allow her to rise and fall with the 
tide does not constitute négligence upon her part. There is a dispute 
in the évidence as to the amount of damage done the Calista. Her 
captain testifies that he had patched up the injuries to his ship at 
an expense of $60 or $70, but that he had not renewed the stanchions 
and knee broken by the collision, because to do so it would be neces- 
sary to lay the vessel up ; that in his opinion the repairs would cost 
$300. The pilot of the fireboat Duwamish testifies that in his opin- 
ion $30 to $50 would repair the damage. The captain of the Calista 
was shown to bave had expérience in building steamers and sailing 
vessels, and he built the Calista. The pilot of the Duwamish had 
had no expérience in either building or repairing vessels. The ad- 
vantage possessed by the libelant's witness in the matter of expérience 
is sufficient to maintain the burden of proof ; but, owing to the fact 
of the interest that the captain and builder of the Calista could not 
hâve avoided having in the case, his estimate, which is gênerai, and 
not detailed, must be liberally discounted. 

The libelant will be allowed $200 and costs. 
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WILSON V. MANHATTAN CANNING CO. 
(District Court, W. D. Washington, N. D, June 19, 1913.) 

No. 2,47T. 

1. Seambn (§ 19*) — Discharge Dubing Term: of Sekvice — Wages. 

Rev. St. § 4527 (U. S. Comp. St. 1901, p. 3077), providlng tliat n. sea- 
nian, dlscbarged without fault on his part before he bas served one 
month uuder bis contract, sball be entitled to recover a montli's wages 
in addition to those earned, under tbe provisions of Act June 9, 1874, c. 
260, 18 Stat. 64 (U. S. Comp. St. 1901, p; 3064). does not apply to ves- 
sels eugaged in tbe coastwise trade bctween l'aeiflc ports In tbe statea 
and ports in Alaslca. 

[Ed. Note.— For other cases, see Seanien, Cent. Dlg. §§ 83-85; Dec. Dig. 
§ 19.*] 

2. Seamen (§ 29*) — Injxjey in Service — Liabilitt oir Vessel. 

A seanian, injured wltbout bis fault, Is entitled to recover tbe expenses 
of bis cure and maintenance durlng tlie continuance of bis dlsability, 
togetber wlth bis wages for tlie voyage for wblcb be slgned. 

[Ed. Note.— For other cases, see Seamen, Cent, Dlg. §§ 186, 188-194; 
Dec. Dig. § 20.*] 

In Admiralty. Suit by J. W. Wilson against the Manhattan Can- 
ning Company. On exceptions to libel. Overruled. 

James Kiefer, of Seattle, Wash., for libelant. 
Dorr & Hadley, of Seattle, Wash., for respondent. 

CUSHMAN, District Judge. This cause is for décision upon the 
exceptions of the respondent to the libel, which is one for wages, 
maintenance, and expenses of cure. On the 21st of April, 1913, libel- 
ant shipped as cook on the brig Harriet G., at Seattle, its home port, 
for a voyage of six months' duration to Port Heiden, in Alaska; the 
agreed wages being $80 per month. He began the discharge of his 
employment the saine day, continuing therein until the 23d day of 
April, 1913, when, at Seattle, while the vessel was being towed from 
the dock to anchorage, libelant fell from the companionway leading 
from the poop deck to the main deck — alleged to be without fault on 
his part, and, in falling, struck a pile upon the deck of the vessel, and 
received certain injuries rendering him unable to longer continue in 
the services of the ship, or perform his duties as cook. At the direc- 
tion of the master, he was removed from the vessel to a hospital in 
the city of Seattle, where it is alleged he remained until the 5th day of 
May, 1913, incurring a hospital bill of $30.60 and a physician and 
surgeon's bill of $50. It is alleged that he is still sick, and will be un- 
able to work at his occupation, or at ail, for six months ; that his nec- 
essary expenses for maintenance ashore hâve been $1.50 per day; that 
he will require further médical attendance, which he estimâtes at $50; 
that the vessel bas left the port of Seattle for Port Heiden; and that 
there is no System oi communication betvs-een Seattle and the port of 
Port Heiden by which libelant could rejoin said vessel, should he 
recover. 
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[1] The libel is excepted to upon the ground that, in any event, 
libelant— under section 4527, R. S., 6 Fed. Stat. Ann. p. 864 (U. S. 
Comp. St. 1901, p. 3077) — is only entitled to one nionth's wages in ad- 
dition lo those already earned at the time of his leaving the vessel. 
This section provides : 

"Any Keumuii wlio lias signed an agreenient and is afterward discliarged 
beîuro the couiuiciieement of the vo.v:^ge or hefore one mouth's wages are 
earned, without l'ault ou his part justil'ying such discharge, and witliout his 
consent, shall he entitled to reteive trom tho master or owner, in addition to 
any wages he uiay hâve earned, a suni equal in aniount to oue mouth's wages 
as couîijensatioji, and niay, on adduclug évidence satisfactory to tlie court 
hearliig the case, of havlng been iuiproperly discharged, recover such com- 
peusiition as if it were wages duly earned." 

If this section incUides cases other than those of wrongful dis- 
charge, it is inapplicable to a coastwise voyage of the nature of the 
one set up in the libel. The above section was one of those in the 
Shipping Commission Act of June 7, 1872 (17 Stat. 262, c. 327), and 
was, so far as the voyage hère in question is concerned, repealed by 
Act June 9, 1874, c. 260, 18 Stat. 64, 6 Fed. Stat. Ann. 850 (U. S. 
Comp. St. 1901, p. 3064), which later act provides: 

"Thut noue of the provisions of an act entitled 'An act to authorlze the 
apijointuient of sliippiug comiuissioners by the several Circuit Courts of the 
United States to superlntend the shlpjilug and discharge of seamen engaged 
in nierchant ships belonging to the United States, and for the further pro- 
tection of seamen' shall apply to sali or steam vessels engaged in the coast- 
wise trade, except the coastwise trade betweon the Atlantic and Pacific coasts, 
or lu the lake-golng trade touchiug at foreign ports or otherwise, or in the 
trade between the United States and tlie ISrltish North American possessions, 
or in any case where the seamen are by custora or agreement entitled to par- 
tlclpate in the profits or resuit of a cruise, or voyage." 

See Dary v. The Caroline Miller (D. C.) 36 Fed. 507. 

This repeal is still effective, as, so far as the section relied upon by 
respondent is concerned, there has been no re-enactment. 

[2J Under the maritime law, the libelant would be entitled to the 
expenses of his cure and maintenance while injured, together with his 
wages for the voyage. W. L- White (D. C.) 25 Fed. 503 ; The Robert 
C. McOuillen (D. C.) 91 Fed. 688 ; Olsen v. Whitney (D. C.) 109 Fed. 
80; The Bunker Hill (D. C.) 198 Fed. 587; Peterson v. The Chandos 
and Master (D. C.) 4 Fed. 645 ; Highland v. The Harriet C. Kerlin 
(C. C.) 41 Fed. 222. 

The question whether libelant would be entitled to recover, on the 
showing in his libel, the wages prior to the expiration of the six 
months for which he shipped, was not argued upon the exceptions, 
nor considered. 

The exceptions are overruled. 
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ILLINOIS CENT. K. CO. v. S. SEGARI & CO. 
(District Court, B. D. Louisiaiia. May 29, 1913.) 
No. 14,650. 

1. Courts (§ 289*) — Fedebal Courts — Jueisdiction — Interstate Commerce^ 

Action for Undeb Freigiit Charge. 

jHdlclal Code (Act Mardi 3, 1911, c. 231, 36 Stat. 1002 [U. S. Gomp. 
St. Supp. 1911, p. 130]) § 24, par. 8, givliis fédéral District Courts juris- 
dlction of ail suits and proceedlngs arising iiiider any law regulating 
commerce, conferred .Inrlsdlctioii of a suit by au Interstate carrier to 
recover $12.87 undercliarges on an Interstate shipment of appJes wlth- 
otit référence to dlverslty of cltlzenshlp. 

(Ed. Note. — For otlicr cases, see Courts, Cent. Dig. § 8,30; Dec. Dlg. S 
289.*] 

2. Carriers (§ 190*) — Limitation or Actions (§ 30*) — State Staïotes — Ap- 

plication. 

Where, In an action by an Interstate carrier agalnst the consignée to 
recover undercharges on an Interstate shipment, there was no alléga- 
tion that tlie consignée was guilty of any wrongful act by wliicli the 
carrier suffered, the action was net wlthln Civ. Code La. art. 3536, flxlng 
a prescription of one year for actions sounding in tort, nor article 3534, 
flxlng a similar prescription for actions for the payment of frelght on 
shlps or other vessels ; such section iiot belug applicable to rallroads. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 870-887: Dec 
Dlg. S 196;* Limitation of Actions, Cent. Dlg. § 141; Dec. Dig. § 30.*] 

3. Limitation of Actions (§ 29*) — State Statutes — "Account." 

In an action by an Interstate carrier to recover uiidercharges on an 
Interstate shipment of freight, the claim of the carrier was iiot an "ac- 
count" within Civ. Code La. art. 3538, prcscrlbiug a prescription of threc 
years for actions bascd on an account of any description, as au account 
implies a course of deallng lietween the i)artles Involving reclprocal delilts 
and crédits, or where the debt is iucreased from time to tline or goods 
are sold on crédit, etc. 

[Ed. Note. — For oHier cases, see Limitation of Actions, Cent. Dig. §| 
136^140; Dec. Dig. § 20.* 

For other définitions, see "Words and Phrases, vol. 1, pp. 80-90; vol. 
8, p. 7.5G1.] 

4. Carriers (5 33*) — Interstate Freight — Contract for Transportation — 

Kates — Kegulation. 

ïhe niaking of a contract for the transportatlon of freight in Inter- 
state connnerce at a rate less than that prescrlbed by the schedules on 
file wKli the Interstate (Commerce Commission does not prevent a rccov- 
ery of the dllference by the carrier, slnce both parties to the contract of 
shipment are bouud by tlie tariiï so tiled. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 94 ; Dec. Dlg. 
§ 35.*] 

Action by the Illinois Central Railroad Company against S. Segari 
& Co. On demurrer to pétition. Overruled. 

Gustave Lemle, of New Orléans, La. (W. Catesby Jones, of New 
Orléans, La., of counsel), for plaintifî. 

Edgar M. Cahn, of New Orléans, La., for défendant. 

POSTER, District Judge. In this matter the Illinois Central Rail- 
road Company has fîled a pétition against Segari & Co. which allèges 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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substantially : That it is an interstate carrier ; that it received 160 
barrels of apples, weighing 2,605 pounds, at Spencerport, N. Y., con- 
signed to the défendants in New Orléans, La. ; that it transported and 
delivered same to the consignée; that the tariff on file with the Inter- 
state Commerce Commission on apples from Spencerport to New Or- 
léans was 47 cents per hundredweight, but petitioners collected only 
42 cents per hundredweight ; that under the laws of the United States 
and the rules and régulations of the Interstate Commerce Commission 
it is incumbent upon petitioner, in order not to create an inequality 
among shippers, to collect the entire charges. It avers amicable de- 
mand without avail, and prays for judgment in the sum of $12.87. 

To this pétition défendants hâve excepted on the f ollowing grounds : 
First, that the court is without jurisdiction; second, that the case is 
barred by the prescription of one, two, and three years ; third, that 
the pétition discloses no cause of action. 

[1] By paragraph 8 of section 24 of the Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1092 [U. S. Comp. St. Supp. 1911, p. 136]), 
District Courts bave jurisdiction "of ail suits and proceedings arising 
under any law regulating commerce, etc." By the proviso of para- 
graph one of the same section it is not necessary that such suits should 
involve an amount exceeding $3,000. Being based on a law of the 
United States, diversity of citizenship is also unnecessary. I am of 
the opinion that a suit by a railroad to recover undercharges on inter- 
state freight is one arising under the interstate commerce laws. 
Therefore this court bas jurisdiction. 

[2] The défendant relies upon articles 3534 and 3536 of the Civil 
Code of Louisiana as supporting the prescription of one year pleaded. 
Conceding that the state law governs, article 3536 fixes a prescription 
of one year for actions sounding in tort and could bave no application 
in this case, as it is not charged the consignée is guilty of any wrong- 
ful act by vv-hich the railroad suffered. Article 3534 fixes a prescrip- 
tion of one year for actions for the payment of freight on ships and 
other vessels. This would seem to bave some application by analogy, 
but statutes of limitation must be strictly construed, and the Suprême 
Court of Louisiana, in the case of Flash, Hartwell & Co. v. New Or- 
léans, Jackson & Great Northern Railroad, 23 La. Ann. 353, expressly 
held that this article did not apply to railroads. 

I am not aware of any law of Louisiana that would apply the pre- 
scription of two years to this case, and none bas been pointed out. 

[3J With regard to the prescription of three years, défendant relies 
upon article 3538 of the Civil Code, which applies a prescription of 
three years to ail accounts. I am satisfied this action is not based 
upon an account of any description. It is difficult to define an ac- 
count, but it implies a course of dealing between parties involving 
reciprocal débits and crédits or where the debt is increased from time 
to time or goods are sold on crédit or something similar. On the face 
of the pétition I must assume that this was a shipment in the usual 
and ordinary way, that no crédit was given, that the freight at the 
erroneous rate was collected before the merchandise was delivered, 
and the transaction was then closed. 
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[4] With regard to the exception of no cause of action, even if the 
parties intended to and did enter into a contract for the transportation 
of the freight at the rate collected, nevertheless both were bound by 
the tariff on file, and it necessarily entered intO' and formed part of the 
contract by the mère opération of the lavv. Texas & P. R. Co. v. 
Mngg, 202 U. S. 242, 26 Sup. Ct. 628, 50 L. Ed. 1011. 

The exceptions will be overruled. 



BUCHLER V. BLACK et al. 
(District Court, W. D. Wasliingtoti, N. D. June 24, 1913.) 

No. 2,112. 

Rbceiveks (§ 139*) — Sale — Vacation — LAcires. 

Tlie iwoperty of a ooi'poration was sold by a receiver on March 20, 
1909, and tlie sa!e coiifinned A]n-il 5tli followins- On Mardi 26, 1912, 
coiiiplainaiit, a ftookliolder, sued in equity to set aside the sale, whicli 
liad l5een made to two persons, who liad lieen trustées of tlie company ; 
one l)eing Its manager and tlie otlier its attonioy. ïlie Mil alleged that 
défendants liad conspired witli another to sccurc rlie property of tlie cor- 
poration ; that they liad caused the books and records of the corpora- 
tion to he removed from the state, and had proenred the sale of the cor- 
poration's property by inducing suits on fraudnlent claims, etc., praying 
that they might be deereed trustées of the property for the corporation, 
its stockholdcrs, and creditors. Jlcld, that the bill was not demurrable 
for lâches, since a fédéral court sitting in equity will détermine tlie 
(piestion of lâches aecording to the clreunistanees of each case rather tlian 
by followiiig the statute of limitations of the sttite. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 243, 244; Dec. 
Dig. i 139.*J 

In Equity. Suit by G. J. Buchler against W. W. Black and others. 
On demurrer to bill. Overruled. 

George H. Walker, of Seattle, Wash., and O. G. Moore, of Spokane, 
Wash., for complainant. 

J. A. Coleman and Lloyd L. Black, both of Everett, Wash., for de- 
fendant Black. 

CUSHMAN, District Judge. The défendants hâve demurred to 
the bill of complaint on the ground that the cause is barred by the 
two-year statute of limitations of the state of Washington, covering 
ail actions for relief not otherwise provided for therein. 

This is a suit by a stockholder, seeking to set aside a receiver's sale 
of the défendant company's property to the défendants Black and Bell, 
who were trustées of the company ; the former also being its manager 
and the latter its attorney. It is further sought to hâve such défend- 
ants deereed trustées, holding the property for the benefit of the cor- 
poration, its stockholders, and creditors. An accounting, a receiver, 
and injunctive relief are also asked. 

Thèse two défendants are charged with conspiring with a co-con- 
spirator, now deceased, and with causing ail of the books and records 

*For other cases see sauie topic & i NUMBiiji ia Dec, & Am. Digs, 1907 to date, & Rep'r Indexes 
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of the Company to be removed from the state of Washington and kept 
permanently ont of the state, thereby preventing the other stockhold- 
ers from learning of the condition and transactions of the company. 
They are further charged with having caused promissory notes, 
amounting to upwards of $29,000, to be given, without considération 
of any kind, to the wife of such co-conspirator, and causing to be 
executed for their security two mortgages on ail the property of the 
company. 

It is further alleged that, through fraudulent and collusive suits, 
judgments for upwards of $49,000, on account of such notes and other 
groundless claims, were obtained by the défendant Bell against the 
company, a receiver of its property appointed, and a further claim, 
for which there was no considération, was collusively allowed in such 
receivership to one of défendants (Black), amounting to upwards of 
$10,000; that in thèse suits and proceedings there was no real con- 
test, the litigation being entirely controUed by the défendants Black 
and Bell. The property of the défendant company, alleged to be of 
the value of upwards of $40,000, was sold March 20, 1909. The sale 
was confirmed April 5, 1909, and the présent suit begun in this court 
March 26, 1912. 

Complainant cites the f oUowinç authorities : Michoud v. Girod, 4 
How. 504, 561, 11 L. Ed. 1076, 1102; Sullivan v. Portland. etc., R. 
Co., 94 U. S. 806, 24 L. Ed. 324 : Stearns v. Page, 7 How. 819, 829, 
12 L. Ed. 928, 932; Goddin v. Kimmell, 99 U. S. 202, 25 L. Ed. 431 ; 
Pavne v. Hook, 74 U. S. 430, 19 L. Ed. 261 ; Kirby v. Lake Shore 
& Michigan Se, 120 U. S. 130, 7 Sup. Ct. 430, 30 L. Ed. 569, 572; 
Stevens v. Grand Central Min. Co., 133 Fed. 28, 67 C. C. A. 284; 
Burns v. Cooper. 140 Fed. 279, 72 C. C. A. 25 ; Davis v. Louisville 
Trust Co., 181 Fed. 22, 104 C. C. A. 24, 30 L. R. A. (N. S.) 1011; 
Spokane Co. v. Prescott, 19 Wash. 418, 53 Pac. 661, 67 Am. St. Rep. 
733; Skagit Co. v. American Bond Co., 59 Wash. 1, 109 Pac. 197; 
Dickman v. Strobach, 26 Wash. 558, 67 Pac. 224; Parks v. Satter- 
thwaite, 132 Ind. 411, 32 N. E. 82; 15 Encyc. of Law, 1124; 19 
Encyc. of Law, 162; 39 Cyc. 168; 25 Cyc. 1158; 15 Am. & Eng. 
Encyc. Law, 1206; Snare & Triest Co. v. Friedman, 188 Fed. 300, 
110 C. C. A. 278, 40 L. R. A. (N. S.) 380, 423. 

Défendant relies upon the following authorities : McClaine v. Ran- 
kin, 197 U. S. 154, 25 Sup. Ct. 410, 49 L. Ed. 702, 3 Ann. Cas. 500; 
Beaubien v. Beaubien, 23 How. 190, 16 L. Ed. 484; Speidel v. Hen- 
rici, 120 U. S. 377, 7 Sup. Ct. 610, 30 L- Ed. 718; Missouri Sav. & 
Loan Co. V. Rice, 84 Fed. 131, 28 C. C. A. 305; Aldrich v. Skinner 
(C. C.) 98 Fed. 378; Aldrich v. McClaine (C. C.) 98 Fed. 378; Mer- 
rill V. Town of Monticello (C. C.) 66 Fed. 165 ; Hayden v. Thompson, 
71 Fed. 60, 17 C. C. A. 592; Cooper v. Hill, 94 Fed. 582, 36 C. C. A. 
402; Hayman v. Keally et al., Fed. Cas. No. 6,265 ; Kenney v. Parks, 
137 Cal. 527, '70 Pac. 556, 557; Wagner v. Law, 3 Wash. 517, 28 Pac. 
1109, 29 Pac. 927, 15 L. R. A. 784, 28 Am. St. Rep. 56; French v. 
Woodrufï, 25 Colo. 339, 54 Pac. 1017; Farris v. Wirt, 16 Colo. App. 
1, 63 Pac. 946; Chapman v. Bank of California, 97 Cal. 155, 31 Pac. 
896; Hecht v. Slaney, 72 Cal. 363, 14 Pac. 88; Nougues v. Newlands 
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et al., 118 Cal. 102, 50 Pac. 386; Piller v. So. Pac. R. R., 52 Cal. 42; 
Suter V. Wenatchee Water Power Co., 35 Wash. 1, 76 Pac. 298, 102 
Am. St. Rep. 881; 25 Cyc. 1155, 1156, 1183. 

The statute of limitations of the state of Washington provides : 

"Sec. 155. Actions can oiily be conmienced witliin the perlod herein pre- 
scribed. * * * 

"Sec. 159. Wlthin three ycars : * * * 3. An action upon a contract or 
liabilit.y, express or implieil, whicli is not In wrltinj;, and does not arise ont 
of any written instrument. 4. Au action for relief upon tlie ground of fraud, 
the cause of action In sucli case not to be deenied to baye accrued uutll the 
discovery by the aggrieved purty of tlie facts ciinstitutins the fraud. 

"Sec. 165. Within two years : Actions for relief, not otherwise provided for. 
An action for relief not bereinliefore provided for shall be coninienced within 
two years atter tbe cause of action sliall hâve accrued." 

Rem. & Bal. Code. 

The fédéral court, in an equity suit of this character, for fraud, 
concealment, and to establish such a trust, will be controlled by the 
circumstances of each case, as disclosing whether or not the daim 
asserted is stale, or should be denied on account of the lâches of those 
asserting it, ratlier than follow, by analogy, the unyielding statute of 
limitations. This is abundantly shown by the fédéral décisions set out 
in the briefs. 

The demurrer is overruled. 



In re DALY et al. 

(District Court, W. D. Washington, S. D. June 14, 1913.) 

No. 881. 

Bankruptcy (§ 411*) — DisciiARCïE — Application — Filing— Time. 

Bankr. Act July 1, 18<,)8, c. 541, § 14a, 30 Stat. 550 (U. S. Comp. St. 
1901, p. 3427), provides that any person, after one month and within the 
next twelve inontlis after adjudication as a bankrupt, may apply for a 
discharge, and, if it is niade to api)ear that the bankrupt was unavoid- 
ably prevented froni applylng within such finie, lie may apply within, 
but not after, the expiration of tlie next six nionths. Held that, wliere 
a bankrupt resided 12 miles from where the bankruptcy proeeedlngs 
were pending and was informed by his attorney before the expiration 
of tbe year that he niust file his application for a discharge within that 
time, an affldavit in support of an application filed after the year had 
expired, alleging that he fuUy Intended to go to the place where the pro- 
ceedings were pending and file his application within the perlod, but 
found bis business at the place where he was employed in such condi- 
tion that he could not leave, and that It was nearly 30 days before lie 
was able to do so, was ir.sutEcient to authorize an extension, or the 
granting of a dischai'ge filed after the time had expired. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 692-708; 
Dec. Dlg. § 411.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Charles 
Daly and Albert B. Rector, partners doing business as Rector & Daly, 
and individually. Application by the bankrupt Daly for a discharge. 
Denied. 

•For other cases see same topic & % numbkb ;n Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On February 8, 1911, a pétition for involuntary bankruptcy was flled liereiii 
with tlie clerk of tliis court. On October 24, 1911, after confession of bank- 
ruptcy hy answer, tlie above-naïued parties were adjiidged bankrupt. On 
February 17, 1913, more tlian one year after the adjudication, tlie applica- 
tion for discharge was flled herein by the above-named Chas. Daly, bank- 
rupt. The trustée moves to strike Irom the flles the bankrupt's application 
for discharge, on the ground that he did not make a suliicient showing therein 
to entitle Iiim to file tlie same after 12 months from the adjudication of his 
bankruptcy, and upon the further ground that the allégations niade in such 
showing were untrue. Affidavlts liave been filed for and against the motion 
and the application. 

From the aftidavits It appears that, at the time of being adjudged a bank- 
rupt. Chas. Daly was in business in Vancouver, Wash., and after the adjudi- 
cation he took up his résidence at Portland, Or., some 12 miles away. The 
bankrupt's attorney resided at Vancouver. There is, and was, an electric 
car Une between the towns of Portland and Vancouver. In order to sup- 
port himself and faniily, the bankrupt secured work about 100 miles south 
of Portland with a lumber company. rie was in good hoalth throughout the 
year following the adjudication. He attended three meetings of the cred- 
itors in Vancouver during the early part of that j'ear. It is not disclosed 
whether they were during the first month of the year or after. He passed 
through Vancouver upon two other occasions, and was there some 10 days 
before the expiration of the year. Upon this last occasion the bankrupt was 
informed by his attorney that it would be necessary to file the application for 
discharge within a year after the adjudication. Until so informed the bank- 
rupt was ignorant of such requirement. When so informed he was going to 
catch a ferryboat on his way to l'ortland and back to his work south of 
Portland. 

ïhe bankrupt's affldavit states as foUows: "I firmly at that time intended 
to arrange to go to Vancouver within the year ; but I found the business 
at the place where I was working in such a condition when I arrived there 
that it was impossible to leave it, and I was unavoidably kept there for 20 
days steadily, and it was noarly ."ÎO days before I again got in condition where 
I could see that my affalrs might be arrauged so I could leave them for a 
short time, and as soon as they were in that condition I came to Vancouver, 
Wash., and made the application for a disoharge." 

The bankrupt could easiiy bave informed his attorney where he was, and 
it will be presumed that he did so. 

The trustée cites the tolîowing and the bankrupt relies upon the same au- 
thorities : Collier on Bankruptcy (Sth Ed.) pp. 2.5S, 2.59; In re Haynes & 
Sons (D. G.) 122 Fed. 500; In re Wolff (D. C.) 100 Fed. 4:50; In re Lewin 
(I). C.) iP,5 Fed. 252; Bankruptcy Act July 1, 1S98; Cent. Dig. Bank- 
ruptcy, 69. 

H. L. Parcel, of Vancouver, Wash., for trustée. 
James P. Stapleton, of Vancouver, Wash., for bankrupt. 

CUSHMAN, District Judge (after stating the facts as above). 
Section 14a of the bankruptcy statutes provides : 

"Any person may, after the expiration of one month and within the next 
twelve months subseiiuent to being adjudged a banl;rupt, file an application 
for a discharge in Ûie court of bankruptcy in which the proceedings are 
pending ; if it shall be made to appear to the judge that the bankrupt was 
unavoidably prevented from flling it within such time, It may be filed within 
but not after the expiration of the next six months." 

Indulgent as the law is to the broken in fortune, the showing made 
by the bankrupt falls far short of making it clearly appear "that the 
bankrupt was unavoidably prevented from filing" his application with- 
in the year. Ordinary diligence or attention on his part would hâve 
avoided the event. 

The motion to strike is granted. 
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TIIB ZAPORA. 

(District Court, W. D. Washington, S. D. January 15, 1912.) 

No. 8G0. 

Salvage (§ 18*) — Pep.soss Entiti.ed to Compensation — Services IlENnERED 

TO VESSEL BY FlSlIlNCJ Ckew. 

Fisheriiien hdd to li(^ar suth relation to tlie vesitiel on wliicli tliey were 
eni])!((,yed tliat tliey wcre not in the position ot salvors, and not eutitled 
to salvaric; compensation tor services rendored in lier aid. 

fl<;d. Note. — For otlier cases, see Salvage, Cent. Dig. §§ 31-43; Dec. Dig. 
§ 1S.*J 

In Admiralty. Suit by Albert J. Keil and others against the steam 
vessel Zapora; the International Pisheries Company, claimant. On 
exceptions to amend HbeL Exceptions sustained. 

Tlie amended libel in rem fiJod b.v 24 tislieriucn against tlie steam vessel 
Zapora alleged tliat the libelants vvere flshermen fisliing on lays, snch hiys cou- 
sisting of an oral agrecuient with the owuer of the vessel hy which eacli libel- 
ant was to lie paid one cent per pound for the lish caiight by hiui, the owuer 
to provide food and (jnai'ters; that none of tiie lilielants were eniiiloyed to 
take part in the navigation of the vessel; their duties being coufined to catch- 
ing flsh, except that it was the custoni for eacli iibelant to stand a ti'ick of one 
hoiir at the wheel in each 24 honrs; that the vessel sailed froni Taeonia upon 
a flshing voyage in northeriL waters, and on December 13, 1910, sti'uck a reef 
on the western coast of Alaska and stranded ; fhat at the reqnest of the mas- 
ter libelants for many honrs. devotod their finie and clïort to relieve tlie ves- 
sel froni lier precarious position, and by their laljor succeeded in liglitening 
tlie vessel, so that she was tloated, and was able to and did returu to Ta- 
eonia uiider her own steam. 

Frank H. Kelley, of Tacoma, Wash., for Hbelants. 

Huffer, Hayden & Hamihon, of Tacoma. Wash., for claimant, cited 
Hobart v. Drogan, 10 Pet. 108, 9 L. Ed. 363 ; The Océan Sprav, Fed. 
Cas. No. 10,412; Knight v. Parsons, Fed. Cas. No. 7,886; U. S. v. 
Cutler, Fed. Cas. No. 14,910; Commonweaith v. Douglas, 17 Mass. 
49; Bavlev v. Merritt, 19 Mass. (2 Pick.) 597; The Minna (D. C.) 11 
Fed. 759; 'The Nereid (D. C.) 67 Fed. 602: The M. M. Morrih (D. 
C.) 78 Fed. 509; The Barbara Hernster, 146 Fed. 732, 77 C. C. A. 
158; The Carrier Dove, 97 Fed. 111, 38 C. C. A. 73; Kidney v. The 
Océan Prince (D. C.) 38 Fed. 259; Phihips v. McCall, Fed. Cas. No. 
11,104; The C. P. Minch (D. C.) 61 Fed. 511 ; Id., 73 Fed. 859. 20 C. 
C. A. 70; The C. F. Bielman (D. C.) 108 Fed. 878; Gilbraith v. 
Stewart Transp. Co., 121 Fed. 540, 57 C. C. A. 602, 64 L. R. A. 193; 
Abbott on Shipping (14th Ed.) 965 ; Owners of the Sappho v. Denton, 
3 Law Reports, Privy Council, 694; Kennedy, Law of Civil Salvage, 
76; 2 Pritchard's Admiraltv Digest, 1807; The Neptune, 1 Hagg. 
237; The Florence, 16 Jur. 572, 19 L. T. 304; The Emulons, 1 Sumn. 
207, Fed. Cas. No. 4,480; Mason v. The Blaireau, 2 Cranch, 240, 2 
L. Ed. 266; The Aguan (D. C.) 48 Fed. 320; The Warrior, 1 Lushing- 
ton, 476, 6 L. T. N. S. 133; The Verde, 30 L. J. Admiralty, 209; 
The Pennsylvania, Fed. Cas. No. 10,945; The Great Eastern, Fed. 
Cas. No. 14,110; Candee v. Baies of Cotton (D. C.) 48 Fed. 479; 

•For otlier cases see sanie lopic & § NUMiiEii in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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Sinclair v. Cooper, 108 U. S. 352, 2 Sup. Ct. 754, 27 L. Ed. 751 ; The 
Brabo (D. C.) 33 Fed. 884; The Marie (D. C.) 49 Fed. 286; Tucker 
V. Alexandroff, 183 U. S. 424, 22 Sup. Ct. 195, 46 L. Ed. 264; Coffin 
V. Jenkins, 5 Fed. Cas. 1,188-1,190 (No. 2,948) ; Thomas v. Osborne, 
60 U. S. (19 How.) 22, 15 L. Ed. 534; The Crusader, Fed. Cas. No. 
3,456; 35 Cvc. 739; 24 Am. & Eng. Enc. of Law (2d Ed.) 1,192; The 
Acorn, Fed. Cas. No. 30; The Aroma Mills, Fed. Cas. No. 2,041 ; The 
D. M. Hall, Fed. Cas. No. 3,939 ; The D. W. Vaughan, Fed. Cas. No. 
4,222. 

DONWORTH, District Judge. Under the authorities, I see no 
escape from the conclusion that the libelants bore such relation to the 
ship at the time of the occurrences described in the amended libel that 
they were not in the position of salvors and are not entitled to salvage 
compensation. 

It is therefore ordered that claimant's exceptions to the amended 
libel be, and they are, hereby sustained. 



POLLOCK V. SIMON. 

(District Court, E. D. Pennsylvania. June 30, 1913.) 

Xo. S99. 

Bankbtjptcy (§ 279*) — Voidable Teansfee of Tboperty — Gift of Engage- 
MEKi Ring. 

Tho gift by an insolvent, witliin four montlis prior to his banliruptcy, 
of a (liamoud ring to the woumn to wliom lie was enga.açed to be mar- 
ried, was a transfer of property in violation of the bankiMiptcy law, al- 
tliougli made in good faith and without knowledge or belief by either 
party of his insolvency, and the ring or its value is recoverable by his 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 419-424; 
Dec. Dig. § 279.*] 

In Equity. Suit by W. C. Pollock, trustée in bankruptcy of B. F. 
Baker, against Sarah Simon. Decree for complainant. 

Frank G. Sayre and H. H. Farley, both of Philadelphia, Pa., for 
trustée. 

Harry Fox, of Philadelphia, Pa., for défendant. 

J. B. McPHERSON, Circuit Judge. The primary object of this suit 
is to obtain possession of a diamond ring that cost the bankrupt $350 
and was given by him to the défendant within four months preceding 
the adjudication. The facts are thèse : 

The bankrupt presented the ring early in January, 1912, and went in- 
to voluntary bankruptcy about ihree months afterwards. The occas- 
sion was the announcement of his engagement to marry the défendant, 
and there was nothing unusual either about the fact that a gift was 
made or (considering the social position of the parties, and the sup- 
posed fmancial condition of the bankrupt) about the cost of the ring. 

•For other cases see same topie & â suiiuiîK m Uee. & Am. Uigs. 1S07 to date, & Rep'r Indexes 
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The défendant gave no considération; the usual reciprocal promises 
to marry had previously been exchanged, and the transaction was 
therefore purely voluntary. Of course, the absence of considération 
would be unimportant if the bankrupt had been solvent at the time; 
but the évidence compels the conclusion that his debts were then great- 
er than the fair vakie of his property. It is only fair to the défendant 
to say that she had no knowledge, and no reason to beheve, that the 
bankrupt was even in embarrassed circumstances ; and it is only fair 
to him to say that he probably took an optimistic view of his financial 
condition, and persuadée! himself into the belief that he had enough 
property to pay his debts as wel! as to make the gift. I find, also, that 
he iiad no actual intent to hinder, delay, or def raud his creditors ; but 
this is not décisive, since he was in fact insolvent at the time. Being 
insolvent, the law denied him the right within four months of his 
bankruptcy to take $350 of what vi'as practically the money of his 
creditors and make a présent of it to the défendant. No one would 
contend that he could make such a use of actual cash, however inno- 
cent the state of his mind might be ; and the principle is the same, 
even if the money assume the shape of an engagement ring. The actual 
resuit of what he did is the important test, and the actual resuit bas 
been that the défendant is now enjoying the possession of money (or 
money's worth) that was charged with a trust in favor of the bank- 
rupt's creditors. The case does not seem to need prolonged discussion. 
In view of the customs that commonly govern the conduct of be- 
trothed persons. there is some sentimental hardship about the conclu- 
sion; but the légal principles referred to seem to free the question 
f rom doubt. After ail, a man must be just before he is gênerons ; he 
.should be gênerons with his own money, and not with the money of 
his creditors ; and, while he may sometimes bave plausible reasons to 
believe that he is the owner of money that really belongs to them, 
he may be mistaken in so believing (as he was in the présent case), and 
a court may therefore be bound to correct the mistake. 

A decree may be entered directing the défendant, on or before July 
20th, either to deliver the ring to the plaintifï as the bankrupt's trustée, 
or (if she prefers to retain the ring) to pay the i:>laintiff the sum of 
$350. 



TJNITED STATES v. FLASPOLLER. 

(District Court, E. D. Louisiana. May 3, 191,3.) 

No. 2,859. 

Pbostitution (§ 3*) — Wiute Slave Act — Construction — Indictment — "Any 
Othek Immoral I'ohpo.sb" — "Pro.stitution." 

The Wliite Slave Act (Act Juiie 25, 1910, c. 395, 36 Stat. 825 [U. S. Comp. 
St. Siipp. 1911, p. 134:!]) proliibits the traiisportation, etc., of vvomcn in iu- 
terstate eoiniuerce "for the purpose of prostitution or debauchery or any 
other inniioral pui-pose." HcUl, that the words "any otlier immoral pur- 
pose," tliouirh construGil in accordance with the rule of e.1usdem generis, 
were satisfied by au iudictment cliarging that aeeused persuaded a wonian 

•For other cases see same topic & § ndmbeh In Dec. &. Am. Digs. 1907 to flate, & Rep'r Indexes 
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to go from one state to another for the purpose of engaging in illielt In- 
tercourse, cohabitation, and concubinage with accused ; lllicit cohabitation 
and concubinage belng immoral acts analagous to prostitution withiu the 
letter of the act. 

[Ed. Note. — For other cases, see Prostitution, Cent. Dig. § 3 ; Dec. Dig. 
§ 3.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5740, 5741.] 

Henrv Flaspoller was indicted for violating the White Slave Act 
(Act Cong. Juiie 25, 1910, c. 395, 36 Stat. 825 [U. S. Comp. St. Supp, 
1911, p. 1343]). On demurrer to indictment. Overruled. 

Charlton R. Beattie, U. S. Atty., and Louis H. Burns, Asst. U. S. 
Atty., both of New Orléans, La. 

Frank T. Echezabal, of New Orléans, La., for défendant. 

POSTER, District Judge. In this matter the accused was indicted 
on three counts for violations of the act of Congress of June 25, 1910, 
known as the White Slave Act, which prohibits the transportation, etc., 
of women in Interstate commerce "for the purpose of prostitution or 
debauchery or any other immoral purpose." The indictment foUows 
the language of the statute and is in sufficient détail, so that it is good 
in law, unless the statute be construed as prohibiting only the trans- 
portation, etc., for the purpose of prostitution, and the phrase "or 
for any other immoral purpose" be given no eiïect whatever. Under 
the strictest rules of construction, where spécifie and gênerai terms 
are mingled in a pénal statute, the meaning of the gênerai terms is 
narrowed to conform to the meaning of the spécifie terms, but they 
cannot be entirely disregarded. See Bishop on Statutory Crimes, par. 
245 et seq. But the most narrow construction would not afifect the 
validity of this indictment under the statute in question. The indict- 
ment sets out that the woman was persuaded to go from one state to 
another for the purpose of engaging in illicit intercourse, cohabitation, 
and concubinage with the accused. Certainly illicit cohibitation and 
concubinage are immoral acts analagous to prostitution, and corne well 
within the letter of the statute. 

The White Slave Act has been held to be constitutional (see Hoke 
and Economides v. United States, 227 U. S. 308, 33 Sup. Ct. 281, 57 

L. Ed. , decided by the Suprême Court February 24, 1913), and is 

but a further déclaration of the public policy of the United States as 
originally expressed in the immigration acts. In my opinion the case 
is on ail fours with that of United States v. Bitty, 208 U. S. 393, 28 
Sup. Ct. 396, 52 L. Ed. 543, and the interprétation of the statute must 
be controlled by that décision. 

The demurrer will be overruled. 

*For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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